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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA, 
Pvblic  Smrncm 


Sam  p.  Kknnbdt,  President,  Aimifl- 

ton. 
B.  H.  GooPSB,  Birmii^Jiimi. 
8.  P.  Gaillabd,  Mobile. 


F.  A.  Jones,  Chairman,  Phosnix. 
A.  W.  Cole,  Phendx. 
W.  P.  Geabt,  Phoenix. 

ARKANSAS. 

Railroad  CommiMion. 

Thomas  E.   Wood,  Chairman,  Little 

Rock. 
W.  F.  McKniqht,  Little  Rock, 
J.  Sam  Rowland,  Little  Rock. 

CALIFORNIA. 
Railroad  Commission. 

Max  Thelen,  President,  833  Market 

St.,  San  Francisco. 
H.  D.  Loveland,  833  Market  St.,  San 

Francisco. 
Alex  Gobdox,  833  Market  St.,  San 

Francisco. 
Edwin  O.  Eogebton,  833  Market  St., 

San  Francisco. 
Pbank  R.  Devlin,  833  Market  St., 

San  Francisco. 

COLORADO. 

Pobiic  Udlitios  CommissioB. 

IL  H.  Atubswobth,  Cbairman,  State 
Capitol,  Denver. 


SnBEDAK  S.  Kbhdacl,  State  Capitol, 

Denver. 
Gboboe  T.   Bradlbt^  State  Capitol, 

Denver. 

CONNECTICUT. 

Public  Utilitios  Commission. 

Richabd  T.  Bjomms,  Chairman,  Win- 

sted. 
John  H.  Hale,  South  Galstonburj. 
Chas.  C.  Elwell,  Kew  Haven. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  Commission, 

Major  Chabcks  W.  Kutz,  Corpr  of 
Engineers,  United  States  Army, 
Chairman,  District  Bldg.,  Washing- 
ton. 

Louis  Bbownlow,  Florence  Court, 
Washington. 

Oliveb  P.  Newman,  District  Bld^, 
Washington. 

FLORIDA. 

Railroad  Comaaissioii. 

R.  Hudson  Bubb,  Chairman,  Talla- 
hassee. 
Newton  A.  Blitoh,  Tallahassee. 
RoTAi.  C.  Dunn,  Xallaha 


GEORGIA. 

Railroad  CommissioB* 

Charles     M.     Candler,     Chairman, 

AtlanU. 
Joseph  F.  Obat,  Atlanta. 
George  H]JU«teb»  Atlanta. 
Jakes  A.  Pbbrt,  Lawrencevill^ 
Paul  B.  Traioi bll,  Atlanta^ 
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PUBUC  SERVICE  COMMISSIONS. 


IDAHO. 
Public  Utilities 

Axel  P.  Ravstedt,  President,  Boise. 
A.  L.  FbeehafeBi  Boise. 
JoHN.W.  Q»APA¥.  Bois^  .   .    ,.^ 

ILLINOIS. 
SUte  PuUic  UtiUtiM  CommiMMm. 

William  L.  O^Connell,  Chaiiauii, 
714  Insurance  Bldg.,  Chicago. 

Frjlsk  H.  Funk,  Springfield. 

Walter  A.  Shaw,  State  House, 
Springfield. 

Owen  P.  Thompson,  Springfield. 

Richard  Yates,  Springfield. 

INDIANA. 
Public  Serrice  CommiMion. 

Thomas    Duncan,    Chairman,    State 

House,  Indianapolis. 
James  L.  Clark,   Room  120,  State 

House,  Indianapolis. 
Charles   A.   Edwards,    Room   122|, 

State  House,  IndianapoH& 
John  F.  MoClubb,  Room  124,  State 

House,  Indianapolis. 
CHARUis  J.  MuRPHT,  Indianapolis. 

IOWA. 
Board  of  Rmilroacl  Commisdonera. 

Clifford  Thorne,  Chairman,  Wash- 
ington. 

John  A.'Guiher,  Winterset. 

James  H.  Wilson,  1412  B.  Walnut 
St.,  Des  Moines.  • 

KANSAS. 

Public  IMitiM  CoramiMioii. 

Joseph  L.   Bristow,   Chairman,  To- 
peka. 
^      C.  F.  FoLET,  Topeka.  . 
John  M.  Kinkel,  Topeka. 

KENTUCKY. 
Railroad  CoumiiMioii. 

Laurence  B.  Finn,  Ist  Dist.,  Chair- 
man, Franklin. 


Sid.    T.    DouTHiTT,    2d    Dist.,   Kmt 

Castle,  Ky. 
H.  Q.  Gabbrt,  8d  Dist.,  WiadMslw, 

Ky. 

-.;  .  ;.  IDu^tiMA.   ;  i 

Railfoad  CommissioB. 

Shelby  Tatlob,  Chairman;  Growlif  . 
BuRK  A.  Bridges, 'Kew  Orleans. 

JOHN'T. 


MAINE. 
Public'  Utditiet  CoramlMioB. 

Benjamin    F.    Cleaves,    Chairman, 

Augusta. 
WiLUAM  B.  Skelton,  Augusta. 
ChablIs  W.  Mullen,  Augusta. 

MARYLAND. 
Public  Serrice  CommiMioii. 

Albert  G.  Towebs,  Chairman,  Balti- 
more. 

£.  Clay  Tim  anus,  Munsey  Bldg.,  Bal- 
timore. 

W.  Laird  Henry,  Munsey  Bldg.,  Bal- 
timore. 

MASSACHUSETTS. 
Public  Serrice  CommiMion. 

Fredebigk   J.    MacLjbod,    Chairman, 

Cambridge. 
E\T»Err  E.  Stone,  Si)ringfield. 
Joseph  B.  Eastman,  1  Beacon  St., 

Boston. 
John  F.  Meaney,  Blackstone. 
Charles  A.  Russell,  Gloucester. 

Bi>ard  of  Gas  and  Electric  Light 
CommiMionert. 

Alonzo  R.  Weed,  Chairman,  15  Ash- 
burton  Plaee,  Boston. 

Morris  Sohaff,  15  Ashburton  Place, 
Boston. 

Thomas  V.  Riley,  15  Ashburton 
Place,  Boston. 
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PUBLIC  SEftVlCE  COMMISSIONS. 


Til 


MICHIGAN. 


Lawton  T.  IbsMATaB,  Chainiuui,  602 

Oakland  Bldg.,  Lansing. 
CASsirs  L.  QukflGOir,  lAAalHT. 
C.    S.    Cunningham,    601    Oakland 

Bldg.,  Lansing. 

MINNESOTA. 

RaikroMl  St  War^lioaM  CommiMioB. 

Iea  B.  Mills,  Chairman,  State  Capi- 
tol, St.  Paul. 

Charles  E.  Elmquist,  State  Capitol, 
St.  Paul. 

0.  P.  B.  Jacobson,  State  CapitoU  St. 
Paul. 

MISSISSIPPL 

Railroacl  Commisnoii. 

F.  M.  Sheppard,  President,  Richton. 
Gkobob  R.  Edwards,  McCool. 
W.  B.  WiLSOK,  Corinth. 

BilSSOURI. 

PabUc  Service  C^muaumtm. 

John   M.  Atkinson,  Chairman,  Jef- 
ferson City. 
Edwin  J.  Bkan,  Jefferson  City. 
John  Kknnish,  Jefferson  City. 
Howard  B.  Shaw,  Jefferson  City. 
Eugene  McQuillin,  Jefferson  C  ity. 

MONTANA. 

Board  of  Railroad  Commissioners 
and  PdbKc  Serriee  Commission. 

J.  H.  Hall,  Chairman,  Helena. 
J.  E.  McCormick,  Helena. 
E.  A.  Morlet,  Helena. 

NEBRASKA. 
State  Railwar  Commisvon. 

H.  T.  Clarke,  Jr.,  Chairman,  State 
Capitol,  Lincoln. 

Thomas  L.  Hall,  State  Capitol,  Lin- 
coln. 

H.  G.  Taylor,  State  Capitol,  Lincoln. 


NEVADA. 

Railroad  Commission  and  Pvblic 
Service  Commission. 

H.    F.    Bartii^,    Chairman,    Carson 

City. 
J.  F.  Sbauohnesst,  Caraon  City. 
W.  H.  Simmons,  Carson  City. 

NEW  HAMPSHIRE. 

Public  Service  Commission. 

Edward    C.    Niles,    Chairman,    Con- 
cord. 
William  T.  Gunnison,  Concord. 
Thomas  W.  D.  Worthen,  Concord. 

NEW  JERSEY. 
Board  of  PuUic  Utility  Commis* 


Ralph    W.    £.    Donoes,    Chairman, 

Camden. 
John  J.  Treacy,  15  Exchange  Place, 

Jersey  City. 
John  W.  Slocvm,  Long  Branch. 

NEW  MEXICO. 

State  Corporation  Commission. 

M.  S.  Groves,  Chairman,  Santa  Fe. 

O.  L.  OwBN,  Santa  Fe. 

Hugh  H.  Williams,  Santa  Fe. 

NEW  YORK. 

Public  Serrice  Commission,  1st 
District. 

Oscar  S.  Straus,  Chairman.  154 
Nassau  St.,  New  York  City. 

J.  Sergeant  Cram,  154  Nassau  St., 
•  New  York  City. 

Henry  W.  Hodge,  154  Nassau  St., 
New  York  City, 

William  Hayward,  154  Nassau  St., 
NcW  York  City. 

I      Public  Service  Commissioa»  8d 
I  District. 

Seymour  Van  Santvoord,  Chairman, 
Albany. 
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Devoe  P..HoDBOir|  Albany. 
William  Tbkplx  Emmet,  Albany. 
FBAiot  iBTnnE,  Albfttiy. 
James  O.  Cab»,  Albany. 

NORTH  CAROLINA. 

Corporation  Commissioii. 

Edwabd   L.   Travis,   Chairman,   Ra- 
leigh. 
William  T.  Lee,  Raleigh. 
GEORdE  P.  PftLL,  Raleigh. 

NORTH  DAKOTA. 

Board  of  Railroad  Commissioners. 

W.  H.  Stutsman,  President,  Mandan. 

W.  H.  Mann,  New  Salem, 

0.  P.  N.  Anderson,  Starkweather. 

OHIO. 

Public  Utilities  Commission. 

Beecheb  W.  Waltermibe,  Chairman, 

Columbus. 
Lawrence  K.  Langdon,  Cojumbus. 
Louis  M.  Day,  Columbus. 

OKLAHOMA. 

Corporation  Commission. 

J.  E.  Love,  Chairman,  Oklahoma  City. 
George  A.  Henshaw,  Oklahoma  City. 
W.  D.  Humphrey,  Oklahoma  City. 

OREGON. 

Public  Senrice  Commission. 

Clyde  B.  Aitchison,  Chairjnan,  252 

Court  House,  Portland. 
Frank  J.  Miller,  Salem. 
Thomas  K.  Campbeu,,  Salem. 

PENNSYLVANIA. 
Public  Service  Commisfion. 

Wm.  D.  B.  Ainet,  Chairman,  Harris- 

bttrg; 
Samuel     W.     ftBWJtrPACKER,     1107 

Franklin   Bk.   Bldg.,   Philadelphia. 
Wm.  a.  Maoee,  Pittsburg. 


John  S.  RiLuorOr  Harriabiirg. 
John  Monaghan,  Philadelphia. 
Milton  J.  Bbbohv,  Ltticaater. 
Mjohael  J.  Ryan,  Philadelphia. 

PHILIPPINE  ISLANDS. 

Board    of  Public    Utilities 
Commissioners. 

Mariano  Cui,  President,  Manila. 
Stephen  Bon  sal,  Manila. 
Clyde  A.  DeWitt,  Manila. 

RHODE  ISLAND. 

Public  Utilities  Commission. 

William  C.  Blibs,  Chairman,  19  Col- 
lie St.,  Providence. 
Samuel  £.  Hudson,  Woonsocket. 
Rorert  F.  Rodman,  Lafayette. 

SOUTH  CAROLINA* 

Railroad  Commission. 

G.    McD.    Hampton,    Chairman,    Co- 
lumbia. 
John  G.  Richards,  Columbia. 
Frank  W.  Ssealy,  Gotonbia. 

SOUTH  DAKOTA. 

Board    of    Railroad    Commissioners. 

J.  J.  Murphy,  Chairman,  Pierre. 
P.  W.  Dougherty,  Pierre. 
W.  G.  Smith,  Pierre. 

TENNESSEE. 

Railroad  Commis^non. 

B.  A.  Enlob,  Chairman,  Nashville. 
H.  H.  Hannah,  Nashville. 
George  N.  Welch,  Nashville. 

TEXA& 

Railroad  Commfsiion. 

Allison  Mayfield,  Chairman,  Aus- 
tin. 
William  B.  Williams,  Auatin. 
Earle  B.  Mayfield,  Austin. 
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PUBLIC  SERVICE  COMMISSIONS. 


VERMONT. 

PuUic  Smrricc  CommiMioia. 

BoBBBT  C.   Bacon,  Chairman,   Brat- 

iieboro. 
WiLLiAH  R.  Wabnbb,  Vergennes. 
Waltbb  a.  Dutton,  Hardwick. 

VIRGINIA. 

State  Corporation  Commissioift. 

BoBEBT  R.  Pbentis,  Chairman,  Rich- 
mond. 
WnxiAM  F.  Rh£A,  Richmond. 
J.  Richard  Winofield,  Richmond. 

WASHINGTON. 

Public  Serrice  Commistton. 

Charles    A.    Reynolds,.    Chairman, 

Oljmpia. 
Arthur  A.  Lewis,  Olympia.  ^ 

Frank  R.  Spinnxnq,  Olympia. 


WEST  VIRGINIA. 
PuUic  Serrice  Coi 


Elliott       Northcott,       Chairman, 

Charleston. 
William  M.  O.  Dawson,  Charleston. 
E.  F.  Morgan,  Charleston. 

WISCONSIN. 

Railroad  CommiMJon.  f 

Haltobd  Ebigkbon,  Chairman,  Madi* 

son. 
Carl  D.  Jackson,  Madison. 
Walter  Alexander,  Madiscm. 

WYOMINa 
Public   Serrice   CommiMion. 

John  B.  Kendrick,  Governor,  Chair- 
man, Cheyenne. 

Robert  B.  Forsytbe,  Auditor,  Vice- 
Chairman,  Cheyenne. 

Herman  B.  Gates,  Treasurer,  Chey- 
enne. 

H.  A.  Floto,  Secretary,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.  Rep.  Al*.  R.  G AuuiaI  Report  oC  the  Ahtbiuiia  Railroad  Com- 

miwion. 

"        "     Ariz.  G.  G Annual    Report    of  '  the  Arisona    Corporation 

CommiBauML    ■ 

**        '*     Ariz.  R.  C Arizona  Railway  Commiaiion  Annual  Reports. 

1909-10. 

**        "    Ark.  R.  C Arkansas    Railroad    Commission    Annual    Re- 
ports. 

"        "    Cal.  Bd.  R.  C.  ...  California  Board  of  Railroad  Commissioners. 

Annual  Reports. 

'*        '*    Can.  R.  C Board  of   Railway   Commissioners  of  Canada 

Annual  Reports. 

''         "     (  olo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public   Util- 
ities Commission. 

"        "    Col.  S.  R.  C Colorado  State  Railroad  Commission   Annual 

Reports.     1907-14. 

•*        "    Conn.  P.  U.  C.  ..Annual  Report  of  the  Connecticut  Public  Util- 
ities Commission. 

'^        **    Conn.  It  G Annual   Report  of  the  Conneetleut   Railroad 

Commissioners.     1853-1911. 

**        *    Dist.  Col.  P.  U.  0.  Annual  Report  of  the  district  of   Columbia 

Public  Utilities  Commission. 

**        **    Fla.  R.  C Annaal  Re|x>ri  of  the  Railroad  Conmissioners 

for  the  State  of  Florida. 

**        **    Ga..  R.  0.  Annual  Report  of  the  Railroad  Ccnmission  of 

Georgia. 

«        "    Houston,  Tex.,  P. 

$.  jC;  Houstoni  Texas,  Public  Service  Commissioner, 

Aimofli  Repoi'ts. 

•*        "    la.  R.  C Annual  Report  of  the  low*  9oard  pf  Railroad 

Commissioners. 

'*    Ida.  P.  U.  C Annual  Report  of  the  Idaho  Public  Utilities 

Commission. 

"        *'    111.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Illinois. 

^        *'    111.  R.  &  W.  C.  ..Annual  Report  of  the   Illinois  Railroad  and 

Warehouse  Commission.     1871-1913. 

**        "    Ind.  P.  S.  C Annual  Report  of  the  Indiana  Public  Service 

Commission. 

**        "    Ind.  R.  G Annual  Report  of  the  Railroad  Commission  of 

Indiana.     1906-1912. 
xi 
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xii  ABBREVIATIONS. 

Ann.  Rep.  Kan.  R.  C Annual  Report  of  the  Railroad  Commissioner? 

of  Kansas. 

*"        **    Ky.  R.  G Annual  Report  of  the  Kentucky  Railroad  Com- 
mission. 

*'        '^    La.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Louisian*. 
"    Los    Angeles    Bd. 

P.  U Los  Angele8»  Cal.,  Board  of  Public  Utilities 

Annual  Reports.     1909-1913. 
"    Manitoba  P.U.C.  Manitoba  Public  Utilities  Commission,  Canada, 

Annual  Reports. 
**    Mass.  G.  ft  B.  L. 

C Annual  Report  of  the  Massachusetts  Board  of 

Gas  and  Electric  Light  Commissioners. 

"        **    Mass.  High  Com.  Annual  Report  of  the  Masychusetts  Highway 

Commission.     (Tel.  Cos.) 

"        ''    Mass.  P.  S.  C.  ...  Annual   Report  of  the  Massachusetts    Public 

Service  Commission. 

**        "     Mass.  R.  C Annual  Report  of  the  Massachusetts  Board  of 

Railroad  Commissioners. 

"        "    Md.  P.  S.  C Annual  Report  of  the  Maryland  Public  Service 

Commission. 

"        "    Me.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Maine. 

*'        "    Me.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  Maine. 

"        "    Mkh.  R.  C Annual  Report  of  the  Michigan  Railroad  Com- 
mission. 

"*        '*    Minn.  R.  &  W.  C.  Annual  Report  of  the  Minnesota  Railroad  and 

Warehouse  Commission. 

*•        ••    Mo.  R.  A  W.  C.  . .  Annual  Report  of  the  Missouri  Railroad  aad 

Warehouse  Commission. 

**        "    Mo.  R.  C Annual  Report  of  the  Missouri  Board  of  Rail- 
road  Commissioners.     1875-1889. 

"        "     Mont.  R.  ft  P.  S. 

C Annual   Report   of   the    Railroad   and    Public 

Service  Commission  of  Montana. 

**        "    Mont.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Montana. 

«        '•    N.  C.  C.  C Annual  Report  of  the  North  Carolina  Corpora- 
tion Commission. 

**        "    N.  C.  R.  C Annual  Reports  of  the  North  Carolina  Board 

of  Railroad  Commissioners.     1891-1898. 
'     •*        "     N.  D.  C.  of  R.   ...  Annual  Report  of  the  North  Dakota  Commis- 
sioners of  Railroads.     1890-1912. 

"        "     N.  D.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  North  Dakota. 

"        "     Neb.  Bd.  Trans.  . .  Annual    Report    of    the    Nebraska    Board    of 

Transportation.     1887-1900. 
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Aml  Jtcf.  Neb.  B.  CLi AubuaI  Report  of  the  Kebniika  Board  of  Rail* 

road  Cknnmiasioners.     Only  Ist  Annual  Re- 
port.   1885. 

^        "    Keb.  8.  R.  0.  . .  ••  Annual  Report  of  the  Nebraska  State  Railway 
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Rate  Res Rate  Research,  published  by  the  National  Elec- 
tric Light  Association. 
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Depew  &  L.  Light,  Power  &  Conduit  Co.,  In  Re  (mem.)    540 

Empire  Gas  &  E.  Co.,  In  Re h^\ 

Empire  Gas  &  E.  Co.,  In  Re  (mem.)    540 

Empire  United  R.  Co^,  In  Re  (mem.)   53t^ 

Federal  Teleph.  &  Teleg.  Co.,  In  Re  (mem.)    540 

Gray,    Petition    of     33 

Kelley  v.  American  Real  Estate  Co 541 

Livingston  Manor  Electric  Co.,  In  Re  (mem.)    ^ 539 

Lockport  Light,  Heat  &  P.  Co.,  In  Re : 183 

Lodge  v.  United  Traction  Co 187 

Long  Island  Lighting  Co.,  In  Re  (mem. )   540 

Malone  Light  k  P.  Co.,  In  Re  (mem.)   540 

Merchant's  Protective  Committee  v.  Central  New  England  R.  Co 1048 

Nassau  k  S.  Lighting  Co.,  In  Re  (mem.)    (2  cases)    541 

Northern  Wayne  Electric  Light  &  P.  Co.,  In  Re   ( mem. )    5311 

People's  Natural  Gas  Co.,  In  Re 34fl 

Portage  Road  v.  South  Shore  Natural  Gas  &  Fuel  Co 543 

Port  Henry  Teleph.  Co.,  In  Re   (mem.)    540 

Public  Service  Corp.,  In  Re    (mem.)    541 

Salamanca  v.-  Erie  R.  Co.    (mem. )    20 

Third  Ave.  Bridge  Co.,  In   Re   942 

Wanakah  Gas  Corp.,  In  Re   (mem.)    540 

Ohio. 

Cincinnati,  I.  &  W.  R.  Co.,  In  Re  (mem.)    481 

Fostoria  &  P.  R.  Co.,  In  Re  (mem.)    480 

Mansfield  Public  Utility  &  Service  Co.,  In  Re  (mem.)    482 
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Middletown  Gas  &  E.  Co.,  In  R«   (inem,)  ■ 481 

Northwestern  Ohio  Light  Co.,  In  Re   (mem.)    482 

Ohio  Service  Co.,  In  Re  (mem.)    : 481 

Pandora  Electric  Light  A  P.  Co.,  In  Re   (mem.)    481 

Shafor  v.  Cincinnati  &  S.  B.  Teleph.  Co 801 

Sidney  Electric  Co.,  In  Re  (mem.)    481 

Youngfltown  CMiio  River  R.  Co.,  In  Re  (mem.)    481 

Oklahoma. 

Crystal  Ice  &  Tee  Cream  Co.  v.  Oklahoma  Natural  Gas  Co 206 

Eaton  V.  Oklahoma  Gas  &  E.  Co 193 

Increases  in  Railroad  Rates,  In  Re 358 

Nowata  v.  Citizens'  Gas  Co 191 

Plansifter  Mill.  Co.  v.  Oklahoma  Gas  &  E.  Co 208 

Thompson  v.  Dewey  Gas  Co 360 

Pennsylvania* 

Midvalley  Power  Co.,  In  Re   950 

Pittsburgh  Steel  Co.  v.  Pittsburgh  &  L.  E.  R.  Co ^ 1080 

Stickell  V.  Bell  Teleph.  Co. ' 1076 

Ulrich  V.  Eastern  Pennsylvania  Light,  Heat  &  P.  Co 1081 

White  Oak  Light,  Heat  &  P.  Co.  v.  Benson  811 

Philippine  Islands. 

Cebu  V.  Philippine  Island  R.  Co.  (mem. )   25 

Cebu  T.  Philippine  Islands  R.  Co.    (mem.)    22 

District  Engineer  v.  Yangco  8.  S.  Co 964 

Rhode  Island. 

New  York,  N.  H.  ft  H.  R.  Co.,  In  Re  (mem.)    23 

South  Dakota. 

Jennen  v.  Fairmount  ft  V.  R.  Co 46 

Remund  ▼.  Dakota  Cent.  Teleph.  Co 364 

Vermont. 

Delaware  ft  H.  Co.  v.  Castleton    (mem.)    27 

Rt.  Johnsbury  ▼.  Boston  ft  M.  R.  Co.  (mem. )    26 

Selectmen  v.  Delaware  &  H.  Co.  (mem.)    1102 

Welch  Bros.  Maple  Co.,  In  Re   (mem.) 23 

West  Rutland  v.  Rutland  R.  Light  ft  P.  Co 1098 
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Wisoonsin. 

Almena  Farmers'  Teleph.  Go.  v.  City  Teleph.  Co 210 

Boyceville  Teleph.  Co.,  In  Re 214 

Chicago  &  N.  W.  R.  Co.,  In  Re  (mem.)    26 

Cutts,  In  Re 491 

Dane  Couaty  Rural  Teleph,  Co.,  In  Re 984 

Elroy  Teleph.  Co.,  In  Re 219 

Farmers'  Independent  Teleph.  Exch.  v.  Mineral  Point  Teleph.  Co 862 

Fennimore,  In  Re   848 

Frederic  Rural  Teleph.  Co.,  In  Rq  974 

Gilmore  v.  Chicago,  M.  k  St.  P.  R.  Co.   (mem.)    2r> 

Jackson  Teleph.  Co.,  In  Re 22s'i 

Ki-eunen  v.  Cedar  Grove  Teleph.  Co 967 

Ontario  &  W.  Teleph.  Co.  v.  Norwalk  Independent  Teleph.  Co 487 

St.  Croix  Teleph.  Co.,  In  Re 562 

Starks  Lighting  &  Mill  Co.,  In  Re  216 

Superior  Rural  Teleph.  Co.,  In  Re   860 

Wisconsin  Traction,  Light,  Heat  &  P.  Co.  v.  Menasha 482 
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Ariaona. 

Harris  v.  South  Side  Gas  &  E.  Co.  1916F,  747. 
Rehearing  denied  November  20,  1915. 

Oallfomia. 

Security  Invest.  Co.  v.  Palermo  Land  &  Water  Co.  (mem.)  19157,  1105. 

Rehearing  denied  August  2,  1915. 
In  Re  Murray,  1915F,  648. 

Rehearing  denied  August  4,  1915. 
In  Ke  Long  Beach  Consol.  Gas  Co.  (mem.)  1015D,  1004. 

Use  to  which  portion  of  authorized  securities  is  to  be  put  approved 
October  5,  1915. 
In  Re  Santa  Barbara  Gas  &  £.  Co.   (mem.)  1915B,  18. 

Use  to  which  portion  of  proceeds  of  bond  issue  is  to  be  put,  approved 
October  5,  1915.     See  also  1915D,  1005;  1915F,  898;  and  Table  of 
Appeals  in  191 5F. 
Ix»  Molinos  Citrus  Farms  Co.  v.  Coneland  Water  Co.  1915F,  554. 

Rehearing  denied  October  6,  1915. 
In  Re  Airy,  1915F,  664. 

Rehearing  denied  October  11,  1915. 
Western  Asso.  of  Short  Line  Railroads  v.  Hackett,  1915F,  997. 

Rehearing  denied  October  2.3,  1915. 
In  Re  Northwestern  P.  R.  Co.  (mem.)   1915F,  1076. 

Original  agreement  modified  by  supplemental  orders  March  25,  1915, 
and  October  25,  1915. 
In  Re  Spring  Valley  Water  Co.  (mem.)  1915F,  798. 

Balance  remaining  from   sale  of   securities  authorized  to  be  used  as 
working  capital  pending  permanent  investment  October  27,  1915. 
In  Re  United  Railroads  of  San  Franoiacto,  1915C,  987. 

Utility  ordered  to  charge  certain  expenses  for  additions  and  betterments 
against  the  depreciation  fund  established  by  the  original  order  Octo> 
ber  29,  1915. 
In  Re  Santa  Barbara  Gas  &  E.  Co.  (mem.)  1915B,  18. 

Supplemental  order  authorizing  issuance  of  $13,000  face  value  of  bonds 
October  29,  1915. 
United  Railroads  of  San  Francisco  v.  Peninsula  Rapid  Transit  Co.  1915F, 
1012. 
Rehearing  denied  October  29,  1915. 
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In  Re  Tujunga  Water  &  P.  Co.  (mem.)  1915F,  1113. 

Time  within  which  to  satisfy  order  of  Commission  extended  thirty  days 
November  1,  1916. 
In  Re  Pacific  Gas  &  E.  Co.  1915A,  799. 

Supplemental  order  authorizing  issuance  of  preferred  stock  Kovember 
3,  1915. 
In  tfi  ^ra<feloe  <^:W>|er*  6m,  iJledtic  fc  TfeUlphone  Silkies  Re(|uiriiPg ^Df- 
posits,  1915B^.717.  ^ 
Order  modified  iir  domer  slight  matters  and  rehearing  denied  November 
6,  1915. 
Cabrillo  Club  v.  Atchison,  T.  &  S.  F.  R.  Co.  1916A,  102. 

Rehearing  denied  November  19^  1915. 
In  Re  California  Southern  R.  Co.  1915F,  311. 

Final  authorization  of  issuance  of  securities  November  19,  1915. 
In  Re  Midway  Gas  Co.  1916F,  569. 

Form  of  mortgage  approved  October  8,  1915. 

Authority  to  pledge  certain  bonds  pending  the  sale  of  the  bonds  Novem- 
ber 19,  1915. 
In  Re  South  Los  Angeles  Water  Co.  1015B,  38. 

Six  per  cent  sixteen-year  serial  bonds  authorized  in  lieu  of  twenty-year 

serial  bonds  November  23,  1915. 
Form  of  deeds  approved  December  31,  1915. 
In  Re  Consolidated  Water  Co.   (mem.)   1915F,  798. 

Final  authorization  of  issuance  of  securities  granted  November  24,  1915. 
In  Re  Mountain  Light  &  Water  Co.   (mem.)   1915E,  828. 

Provision  relating  to  applying  for  and  securing  an  order  approving  issu- 
ance of  notes  vacated  and  set  aside  November  27,  1915. 
In  Re  Tulare  County  Power  Co.  1915E,  817. 

Required  stipulations  filed  and  sale  authorized  December  2,  1915. 
Coalinga  v.  Pleasant  Valley   Water   Co.   and  Coalinga  Consol.   Water   Co. 
1915A,  575. 

New  rates  for  water  established  December  11,  1915. 

\ 

Histrlct  of  Columbia. 

In  Re  Washington  ft  M.  R.  Co.  1915E,  359. 

Rate  of  interest  on  bonds  raised  from  6  to  6  per  cent  NoiTember  17, 

1915.: 

Idaho. 

In  Re  Swan  Greek  Electric  Co.  1915F,  823. 

Rehearing  granted  for  further  evidence  December  17,  1915; 


Illinois. 

In  Re  Mississippi  Valley  Teleph.  Co.  (mem.)  1915D,  1042. 

Deed  of  trust  modified  so  as  to  include  only  property  owned  by  utility 
August  19,  1915. 
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In  Re  Alton  &  J.  R.  Co.  (mem.)   191^,  71^9.- 

Application  for  modification  or-  dcftting  aside  of  order  denied  August  lii, 
1915. 
la  Re  Chicago  4^  W.  I.  R.  Go.  (mem.)  1915D,  1048. 

Permisaion  to  ple<|ge  seeuritiea  authorised  to  be  sold 'granted  August 
24,  1915. 
Li  Re  Illinois  Northern  Utilities  Co.  (meof.)  1915D,  1035. 

Price  at  which  stock  may  be  sold  reduced  from  85  per  cent  to  83  per  cent 
November  11,  1915. 
Omununity  Betterment  Committee  v.  Aurora;  E.  &  O.  R.  Co.  (mem.)  1915F, 
926. 
Case  diamisfleil  without  prejudice  November  11,  1915. 
In  Re  Advance  of  Coal  Rates  into  East  St.  Louis  (nem.)  1915F,  72. 

Advance  in  rates  for  transportation  of  coal  extended  to  Alton  group 
November  13,  1915. 
Relvidere  City  R.  Co.  v.  Belvidere,  1915F,  1103. 

Temporary  order  in  effect  until  3d  day  of  February,  1916  by  successive 
orders  dated  July  29,  1915;  September  28,  1915;  December  2,  1915. 
In  Re  Michigan  C.  R.  Co.  (mem.)  1916A,  477. 

Change  in  trusteeship  ordered  December  9,  1915. 
Moher  v.  Pearl  City  Independent  Teleph.  Co.  191 5E,  946. 

Tolls  and  local  fees  upon  physical  connection  of  telephones  and  division 
thereof  prescribed  December  9,  1915. 
In  Re  National  Teleph.  &  Electric  Co.  1915A,  872. 

The  figures  *-1916"  substituted  for  the  figures  "1915"  in  paragraph  4  of 
§  4  of  the  original  order  December  16,  1915. 
In  Re  New  York  C.  R.  Co.  1915D,  1024. 

Order  modified  by  including  as  covered  by  the  security  issue  certain 
expenditures  to  the  amount  of  $16,100,000,  and  by  striking  out,  as 
an  item  covered  by  the  issue,  the  note  of  the  New  York  State  Realty 
&  Terminal  Co.,  aggregating  a  like  amount;  order  further  modified 
by  striking  out  all  reference  to  said  notes;  supplemental  order  of 
September  29,  1915  (see  Table  of  Modifications  in  1915E),  canceled 
as  of  November  5,,  1915;  January  6,  1916. 
State  Public  Utilities  Commission  v.  Atchison,  T.  &  S.  F.  R.  Co.  (mem.) 
1915F,  1091. 
Paragraph  3  of  the  ''Interpretation  of  the  demurrage  rules'*  amended 
by  the  inclusion  of  a  statement  that  ''the  time  of  inspection"  is 
understood  to  be  the  time  at  which  the  grade  is  given  to  the  grain ; 
January  27|  1916. 

Ijoulsiana. 

Oreen  Bros.  Lumber  Co.  ▼.  St.  Louis  I.  M.  &  S.  R.  Co.  (mem.)  1915F,  1092. 
Rehearing  denied  November  16,  1915. 

Maine. 

la  Re  RooUaad,  19I6E,  35. 

Certificate  of  safety  construction  of  bridge  NoTsnber  23,  1916. 
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In  Re  Lewiston,  A.  &  W.  Streoi  R.  CSa  1916F,  1103. 

Certificate  of  safety  apcm  reloeatioB  of  track  Deoembor  6,  1916. 
In  Re  Central  Maine  Power  Co.  (mem.)  1916A«  478. 

Order  amended  bo  as  to  speeifleally  etate  the  maximum  amount  of  pr»t 
ferrad  stock  to  be  issued  at  $295,000  January  21, 19X9. 

Maryland. 

In  Re  Chesapeake  &  C.  B.  R.  Co.  1915F,  346. 

Order  affirmed  upon  return  for  rehearing  from  circuit  court  of  Balti- 
more city  December  21,  1915. 

Order*  again  affirmed  upon  a  second  return  of  the  case  from  the  circuit 
court  of  Baltimore  city  January  18,  191d. 

Michigan. 

In  Re  Garden  Bay  R.  Co.  1915F,  904. 

Order  vacated  November  19,  1915. 

Vacating  order  vacated  January  26,  1916. 
In  Re  Solvay  Ave.    (mem.)    1915F,  176. 

Method  of  crossing  protection  changed  December  14,  1915. 
In  Re  Detroit  Edison  Co.  1915F,  903. 

Remaining  $2,000,000  of  bond  issue  authorized  to  be  issued  and  sold 
December  28,  1915. 
In  Re  Plymouth  (mem.)  1915F,  176. 

Order  modified  so  as  to  require  flagman  at  crossing  from  6  A.  h.  to 
6  p.  M.  each  day,  only  February  10,  1916. 

Nebraska. 

In  Re  Union  P.  R.  Co.   (mem.)   1915F,  84. 

Cancelation  of  expiration  provision  authorized  December  9,  1915. 
In  Re  Chicago,  B.  &  Q.  R.  Co.   (mem.)  1915F,  81. 

Rates  canceled  December  18,  1915. 
South  Omaha  Live  Stock  Exch.  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  1916A, 
1034. 

Order  suspended  pending  rehearing  February  7,  1916. 

New  Hampshire. 

In  Re  Equipment  of  Lumber  Freight  Cars  (mem.)  1915F,  1084. 

Kind  of  stakes  and  wires  to  be  used  designated  December  9,  1915. 

New  York. 

Tuhrmann  v.  Cataract  Power  &  Conduit  Co.  (mem.)  1915E,  262. 

Rates  modified  August  19,  1915. 
In  Re  Empire  United  R.  Co.  (mem.)  1916A,  539. 

Order  modified  so  as  to  permit  petitioner  to  purchase  and  hold  entire 
outstanding  issue  of  capital  stock  of  the  Monroe  County  Electrie 
^   Belt  Line  Company  September  8,  1915. 
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In  Re  Merritt  Mfg.  Ck>.  1015F,  300. 

Railroads  given  additional  time  to  make  reports  to  Commission  Octo- 
ber 13,  1016;  rehearing  denied  October  26,  1915. 
Glenford  v.  Ulster  &  D.  R.  Co.  1915C,  1072. 

Order  annulled  and  railroad  authorized  to  discontinue  station  at  Glen- 
ford November  23,  1915. 

North  Carolina. 

Cook  Y.  Atlantic  Coast  Line  R.  Co.  (mem.)  1915E,  854. 
Exceptions  overruled  August  12,  1915. 

Ohio. 

\ 

In  Re  Middlepoint  Home  Teleph.  Co.  1915E,  85. 

Additional  securities  authorized  December  16,  1915. 
Shafor  v.  Cincinnati  &  Suburban  Bell  Teleph.  Co.  1916A,  801. 

Rehearing  denied  December  4,  1915. 
Summit  Silica  Co.  v.  Erie  R.  Co.  (mem.)  1916F,  57. 

Order  reaffirmed  January  6,  1916. 

Pennsylvania. 

Lehigh  Fire  Brick  Works  v.  Pennsylvania  R.  Co.   (mem.)   1915F,  85. 

Division  of  joint  rates  between  participating  railroads  made  September 
16,  1916. 
Strayhorn  v.  Philadelphia  &  R.  R.  Co.  (mem.)  1915E,  918. 

Rehearing  denied  November  3,  1915. 
Twenty-seventh  Ward  Progressive  Club  v.  Pittsburgh  R.  Co.  1915F,  1087. 

Order  reaffirmed  on  rehearing  November  16,  1915. 
Adrian  Furnace  Co.  v.  Pennsylvania  R.  Co.  1915C,  883. 

Certain  joint  rates  declared  to  be  reasonable  and  carriers  directed  to  put 
same  into  effect  November  23,  1915. 

Texas. 

Circular  No.  4833,  approval  of  Application  No.  423  of  Texas  Railway  Co. 
(mem.)  1915F,  94. 
Circular  canceled  and  Circular  No.  4891  established  January  3,  1916. 

Vermont. 

Selectmen  of  St.  Johnsbury  v.  Boston  &  M.  R.  Co.  1915A,  641. 

Approval  of  construction  of  section  of  highway  December  11,  1915.     (See 
List  of  Appeals,  etc.,  1915B.) 

Wisconsin. 

Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee,  191 5E,  884. 

Skip-stop  plan  of  street  railway  company  ordered  discontinued  Novem- 
ber 29,  1915. 
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REPORTS 


ANNOTATED 
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OONNBOTIOUT   PUBUO  UTIIilTIBS  OOMBOSSIOIT. 

IN  EB  CONNECTICUT  COMPANY. 

[Docket  No.  1426.] 

Street  railroads  —  Troelca  —  Belooation. 

1.  A  street  railway  company  was  ordered  to  relocate  tracks  nearer 
to  the  center  of  a  highway  under  its  own  plan,  which  would  afford 
8u£9cient  clearance  between  the  fenee  line  and  the  tracks  for  safe  oper- 
ation of  the  railway,  sufficient  space  for  a  sidewalk,  and  reasonable 
accommodation  for  vehicular  traffic,  rather  than  under  a  plan  of  the 
town,  requiring  a  greater  clearance  to  permit  the  relocation  of  poles 
occupied  by  a  power  company  so  that  wires  thereon  would  to  a  greater 
extent  clear  the  trees  at  the  side  of  the  highway;  since  it  would  be  in- 
equitable to  compel  the  railway  to  incur  considerable  extra  expense  for 
the  additional  clearance  for  matters  not  related  to  its  operation,  or 
for  the  safety  of  highway  travel,  and  from  which  it  could  derive  no 
benefit. 

Apportionment -^  Expense '^  Power    of    Commiseion'-'VtUity    fiot    a 
party. 

2.  The  Connecticut  Commission  has  no  power  to  require  a  power 
company  to  bear  a  part  of  the  expense  of  relocating  street  railway 
tracks  imder  a  plan  whereby  the  power  company's  poles  also  will  be 
relocated,  where  it  is  not  a  party  to  the  proceeding. 

[October  26,  19160 

Appeal  of  the  Connecticut  Company  from  portions  of  an  or- 
der of  the  selectmen  of  the  town  of  Bloomfield  requiring  the  relo- 
cation of  tracks;  sustained  and  the  utility's  plan  for  the  reloca 
tion  adopted. 

P.U.R.1916A.  1 
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2  COXMX'TICUT  PUBUC  UTILITIES  COMMISSION. 

By  the  Commission:  On  November  27,  1914,  the  following 
petition  of  appeal  was  received.  By  '.the  Commission : 

-•  .  •     •       • 

To  the  Honoi*abld,^.ul>iic  Utilities  Commission  of  the  State  of 

ConnectksHlV*.  ,/ 
^.Th§  jfM8titi6n  of  the  Connecticut'  Company  respectfully 'rej^^ 

'\.  That  it  is  a  company  organized  and  existing  under  and  by 
virtue  of  a  charter  granted  by  the  general  assembly  of  the  state  of 
Connecticut  for  the  purpose  of  constructing  and  operating  street 
railways,  and  having  its.  principal  office  at  New  Haven  in  said 
state. 

2.  That  on  the  6th  day  of  November,  1914,  the  board  of  select- 
men of  the  town  of  Bloomfield,  Connecticut,  after  notice  and 
hearing  of  persons  interested,  passed  the  following  order: 

Ordered  that  the  order  made  April  30,  1896,  by  the  selectmen 
of  said  town  of  Bloomfield,  regarding  the  location  of  the  tracks 
of  the  Hartford  Street  Kailway  Company,  now  in  possession  of 
the  Connecticut  Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Connecticut,  and  located  at  New 
Haven  in  said  state,  belonging  to  the  Consolidated  Bailway  Com- 
pany, a  corporation  organized  and  existing  under  the  laws  of  the 
state  of  Connecticut,  and  located  at  New  Haven,  in  said  state, 
from  a  point  on  Blue  Hills  avenue,  so-called,  in  said  town  of 
Bloomfield,  at  the  dividing  line  between  the  towns  of  Hartford 
and  Bloomfield,  and  thence  running  northerly  on  said  Blue  Hills 
avenue  to  a  point  near  the  entrance  of  Mt.  Saint  Benedict's 
Cemetery,  be  and  the  same  is  hereby  revised  and  changed  for  the 
purpose  of  public  improvement  only,  so  that  the  location  of  said 
tracks  on  said  Blue  Hills  avenue  in  said  Bloomfield  from  a  point 
in  said  avenue  at  the  dividing  line  between  the  towns  of  Hartford 
and  Bloomfield,  and  thence  nmning  northerly  in  said  highway 
to  a  point  near  the  entrance  of  Mt.  Saint  Benedict's  Cometery, 
shall  be  relocated  as  follows : 

The  center  line  of  the  proposed  new  location  of  street  railway 

track  on  Blue  Hills  avenue,  Bloomfield,  Connecticut,  is  described 

as  follows : 

*  «  *•  *  *  *  »  •  * 
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Beginning  at  the  boundary  line  between  the  towns  of  Hartford 
and  Bloomfield,  said  center  line  passes  through  a  point  23.5  feet 
easterly  from  the  present  westerly  curb  line  of  Blue  Hills  avenue 
measured  on  a  line  horizontally  perpendicular  to  said^curb  line 
and  passing  through  the  town  monument,  which  is  about  11  feet 
westerly  from  it;  thence  northerly  in  a  straight  line  to  a  point 
which  is  7.6  feet  distant  and  easterly  from  station  8-f-29.1  of 
said  traverse  line;  thence  curving  .to  the  right  by  a  radius  of 
1,907.3  feet  to  a  point  which  is  13  feet  distant  and  easterly  from 
station  104-70.9  of  said  traverse  line;  thence  northerly  in  a 
straight  line  to  a  point  which  is  19  feet  distant  and  easterly  from 
station  15+87  of  said  traverse  line;  thence  curving  to  the  left 
by  a  radius  of  1,828.6  feet  to  a  point  which  is  17.5  feet  distant 
and  easterly  from  station  19+22.7  of  said  traverse  line;  thence 
northerly  in  a  straight  line  to  a  point  which  is  13.9  feet  distant 
and  easterly  from  station  23+65.5  of  said  traverse  line;  thence 
curving  to  the  left  by  a  radius  of  2063  feet  to  a  point  which  is 
13.7  feet  distant  and  easterly  from  station  23+95.5  of  said  trav- 
erse line ;  thence  northerly  in  a  straight  line  to  a  point  which  is 
17.1  feet  distant  and  westerly  from  station  20+21.3  of  said 
traverse  line;  thence  curving  to  the  left  by  a  radius  of  873.6  feet 
to  a  point  which  is  15.2  feet  distant  and  westerly  from  station 
23+81.2  of  said  traverse  line;  thence  northerly  in  a  straight 
line  which  is  the  center  line  of  the  present  westerly  or  turnout 
track  produced  in  a  southerly  direction  from  its  point  of  contact 
with  the  turnout  curve,  to  said  point  of  contact  with  said  turnout 
curve. 

The  grades  on  the  center  line  of  the  proposed  new  location  of 
street  railway  track  on  Blue  Hills  avenue,  Bloomfield,  Connecti- 
cut, are  described  as  follows  (Note. — This  description  is  made 
to  accompany  a  profile  of  said  line  upon  which  said  grade,  to- 
gether with  the  stationing  of  the  line,  is  shown.)  : — 

Commencing  at  the  point  of  intersection  of  said  center  line 
with  the  boundary  line  between  the  towns  of  Hartford  and  Bloom- 
field,  which  point  is  station  0+00  of  said  line,  at  elevation  98.8; 
thence  in  a  true  grade  1,200  feet  to  station  12+00,  at  elevation 
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199.00;  thence  in  a  true  grade  200  feet  to  station  14-|-00  at 
elevation  121.6 ;  thence  50  feet  to  elevation  122 ;  thence  50  feet 
to  elevation  122.3;  thence  50  feet  to  elevation  122.5;  thence  50 
feet  to  ekvation  122.5;  thence  50  feet  to  elevation  122.3  feet; 
thence  50  feet  to  elevation  122.0 ;  thence  50  feet  to  station  174-50 
at  elevation  121.5;  thence  in  a  true  grade  150  feet  to  station 
19+00  to  elevation  119.5;  thence  50  feet  to  elevation  119.1; 
thence  50  feet  to  station  20-)-'00  at  elevation  118.9 ;  thence  in  a 
true  grade  250  feet  to  station  22-|-50  at  elevation  118.1 ;  thence 
in  a  true  grade  400  feet  to  station  26+50  at  elevation  116.8; 
thence  50  feet  to  elevation  116.5;  thence  50  feet  to  station 
27+50  at  elevation  115.7;  thence  in  a  true  grade  150  feet  to 
station  29+00,  at  elevation  112.1;  thence  in  a  true  grade  140 
feet  to  station  30+40  at  elevation  107.9 ;  thence  30  feet  to  sta- 
tion 30+70  at  elevation  106.8 ;  thence  in  a  true  grade  130  feet 
to  station  32+00  at  elevation  100.6,  which  said  plan  of  reloca- 
tion is  also  shown  and  appears  upon  a  certain  map  or  plan  entitled, 
"Blue  Hills  Avenue,  Town  of  Bloomfield,  Conn.  Scale  one  inch 
equals  forty  (40)  feet,  Ermon  M.  Peck,  Civil  Engineer,  Aug.  29, 
1913,"  on  file  in  the  office  of  the  town  clerk  of  said  town  of 
Bloomfield,  and  signed  by  the  undersigned  selectmen,  I^ovember 
6,  1914,  which  said  map  and  accompanying  profile  is  made  a  part 
of  this  order. 

And  it  is  ordered  that  the  said  change  of  location  of  said 
tracks  be  commenced  on  or  before  the  1st  day  of  April,  1915,  and 
it  is  further  ordered  that  the  Farmington  Power  Company,  and 
all  other  interested  parties  having  had  personal  notice  of  said 
public  hearing,  adjust  their  fixtures,  wires,  poles,  apparatus,  and 
other  instrumentalities  legally  used,  in,  on,  under,  over,  or 
through  said  highway  to  commence  to  conform  to  the  said  reloca- 
tion of  said  tracks  as  provided  in  this  order,  on  or  before  said 
relocation  of  said  tracks  is  completed. 

And  it  is  further  ordered  that  Qeorge  F.  Humphrey,  first 
selectman  of  said  town  of  Bloomfield,  be  and  he  is  hereby  in- 
structed to  mail  a  true  and  attested  copy  of  this  order,  postage 
paid  in  a  registered  letter,  return  receipt  demanded,  to  each  of 
the  above-named  corporations,  and  to  each  interested  person  who 
had  personal  notice  of  said  public  hearing,  within  twenty-four 
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hours  after  said  order  is  left  with  the  town  clerk  of  said  town  of 

Bloomfield  for  record. 
Dated  at  Bloomfield  this  6th  day  of  November,  a.  d.  1914. 
George  F.  Humphrey,  ] 
Melville   H.   Barnard,   }^  Selectmen 
George  F.  Hubbard.       J 

Wherefore,  said  the  Connecticut  Company,  within  thirty 
days  from  the  service  of  notice  upon  said  company  of  said  deci- 
sion and  order,  appeals  from  the  portions  of  said  order  which 
provide — 

(a)  That  the  order  of  April  80,  1896,  by  the  selectmen  of  said 
town  of  Bloomfield,  regarding  the  location  of  the  tracks  of  the 
Hartford  Street  Railway  Company,  now  in  possession  of  the 
Connecticut  Company,  from  a  point  on  Blue  Hills  avenue  to  a 
point  near  the  entrance  of  Mt.  Saint  Benedict's  Cemetery,  be 
revised,  changed,  and  relocated  as  follows  : 

Beginning  at  the  boundary  line  between  the  towns  of  Hartford 
and  Bloomfield,  said  center  line  passes  through  a  point  23.5  feet 
easterly  from  the  present  westerly  curb  line  of  Blue  Hills  avenue 
measured  on  a  line  horizontally  perpendicular  to  said  curb  line 
and  passing  through  the  town  monument  which  is  about  11  feet 
westerly  from  it;  thence  northerly  in  a  straight  line  to  a  point 
which  is  7.5  feet  distant  and  easterly  from  station  8+29.1  of  said 
traverse  line;  thence  curving  to  the  right  by  a  radius  of  1907.3 
feet  to  a  point  which  is  13  feet  distant  and  easterly  from  station 
10+70.9  of  said  traverse  line;  thence  northerly  in  a  straight  line 
to  a  point  which  is  19  feet  distant  and  easterly  from  station 
15+87  of  said  traverse  line;  thence  curving  to  the  left  by  a 
radius  of  1,328.6  feet  to  a  point  which  is  17.5  feet  distant  and 
easterly  from  station  19+22.7  of  said  traverse  line;  thence 
northerly  in  a  straight  line  to  a  point  which  is  13.9  feet  distant 
and  easterly  from  station  23+65.6  of  said  traverse  line;  thence 
curving  to  the  left  by  a  radius  of  2,063  feet  to  a  point  which  is 
13.7  feet  distant  and  easterly  from  station  23+95.5  of  said 
traverse  line ;  thence  northerly  in  a  straight  line  to  a  point  which 
is  17.1  feet  distant  and  westerly  from  station  20+21.3  of  said 
traverse  line;  thence  curving  to  the  left  by  a  radius  of  873.6  feet 
to  a  point  which  is  15.2  feet  distant  and  westerly  from  station 
P.r.E.1916A. 
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29+81.2  of  said  traverse  line;  thence  northerly  in  a  straight  line 
which  is  the  center  line  of  the  present  westerly  or  turnout  track 
produced  in  a  southerly  direction  from  its  point  of  contact  with 
the  turnout  curve,  to  said  point  of  contact  with  said  turnout 
curve. 

(b)  That  the  grades  on  the  center  line  of  said  proposed  new 
location  above  described  shall  be  as  follows : 

Commencing  at  the  point  of  intersection  of  said  center  line  with 
the  boundary  line  between  the  towns  of  Hartford  and  Bloomfield, 
which  point  is  station  0+00  of  said  line,  at  elevation  98.8 ;  thence 
in  a  true  grade  1200  feet  to  station  12+00,  at  elevation  199.00; 
thence  in  a  true*  grade  200  feet  to  station  14+00  at  elevation 
121.6 ;  thence  50  feet  to  elevation  122 ;  ihence  60  feet  to  eleva- 
tion 122.3 ;  thence  50  feet  to  elevation  122.5 ;  thence  50  feet  to 
elevation  122.5;  thence  50  feet  to  elevation  122.3  feet;  thence  50 
feet  to  elevation  122.0;  thence  50  feet  to  station  17+50  at  eleva- 
tion 121.5;  thence  in  a  true  grade  150  feet  to  station  19+00 
to  elevation  119.5;  thence  50  feet  to  elevation  119.1;  thence  50 
feet  to  station  20+00  at  elevation  118.9 ;  thence  in  a  true  grade 
250  feet  to  station  22+50  at  elevation  118.1;  thence  in  a  true 
grade  400  feet  to  station  26+50  at  elevation  116.8 ;  thence  50 
feet  to  elevation  116.6 ;  thence  50  feet  to  station  27+50  at  eleva- 
tion 115.7;  thence  in  a  true  grade  160  feet  to  station  29+00, 
at  elevation  112.1;  thence  in  a  true  grade  140  feet  to  station 
30+40,  at  elevation  107.9;  thence  30  feet  to  station  30+70  at 
elevation  106.8;  thence  in  a  true  grade  130  feet  to  station 
32+00  at  elevation  100.6,  which  said  plan  of  relocation  is  also 
shown  and  appears  upon  a  certain  map  or  plan  entitled,  "Blue 
Hills  Avenue,  Town  of  Bloomfield,  Conn.  Scale  one  inch  equals 
iorty  (40)  feet,  Ermon  M.  Peck,  Civil  Engineer,  Aug.  29, 1913,'' 
on  file  in  the  office  of  the  town  clerk  of  said  town  of  Bloomfield, 
laid  signed  by  the  undersigned  selectmen,  November  6,  1914, 
which  said  map  and  accompanying  profile  is  made  a  part  of  this 
order. 

Your  petitioner  sets  forth  as  its  reasons  of  appeal  from  said 
portions  of  said  order  specifically  as  follows : 

(A)  Appeal  is  taken  from  the  provisions  of  said  ordci*  set 
forth  in  the  paragraph  marked  "(a),"  because  said  order  re- 
vising, changing,  and  relocating  the  tracks  as  described  therein. 
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was  not  passed  in  connection  Tnth  any  public  improvement  to  be 
made  by  the  said  town  of  Bloomfield  of  which  said  relocation  is 
properly  a  part,  and  said  relocation  is  not  a  public  improvement 
within  the  meaning  of  chapter  184  of  the  Public  Acts  of  1909 
concerning  the  location  or  relocation  of  street  railway  tracks  on 
the  highway,  and  because  the  same  is  unjust,  unreasonable,  and 
illegal. 

(B)  Appeal  is  taken  from  the  provisions  of  said  order  set 
forth  in  the  paragraph  marked  **(b),"  because  said  order  pur- 
porting to  establish  the  grade  of  the  center  line  of  said  proposed 
new  location  provides  for  the  establishment  of  the  grade  of  said 
tracks  at  substantially  the  true  grade  of  the  street,  and  was  not 
passed  in  connection  with  any  public  improvement  to  be  made 
by  the  said  town  of  Bloomfield  of  which  said  relocation  and  grade 
are  properly  a  part,  and  said  proposed  grade  of  center  line  is 
not  a  public  improvement  within  the  meaning  of  chapter  184 
of  the  Public  Acts  of  1909  concerning  the  location  or  relocation 
of  street  railway  tracks  on  the  highway,  and  because  the  same 
is  unjust,  unreasonable,  and  illegal. 

Dated  at  New  Haven,  Connecticut,  this  24th  day  of  Novem- 
ber, 1914. 

The  Connecticut  Company, 

By  H.  G.  Day,  Its  Attorney. 

The  foregoing  petition  was  duly  assigned  for  hearing  at  the 
office  of  the  Commission  on  Tuesday,  December  15,  1914,  at 
which  time  and  place  the  parties  appeared  and  were  heard.  Said 
hearing  was  continued  without  date  to  enable  the  engineers  of  the 
town  and  the  Connecticut  Company  to  agree,  if  possible,  upon  a 
compromise  plan  of  location,  to  be  submitted  for  the  approval  of 
the  Commission.  The  matter  was  again  assigned  for  hearing  on 
Tuesday,  May  11,  1915,  and  thence  continued  by  agreement  to 
Tuesday,  May  25,  1915,  at  which  time  a  substitute  plan  pre- 
sented by  the  Connecticut  Company  was  considered  and  com- 
pared with  a  revised  plan  prepared  by  the  town's  engineer,  but 
no  agreement  was  reached  between  the  parties  for  adoption  of 
either  plan.  Subsequently,  informal  conferences  were  held  be- 
tween the  Commission  and  representatives  of  the  town,  the  Con- 
necticut Company,  and  the  Farmington  River  Power  Company, 
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which  latter  company,  although  not  formally  a  party  to  this  pro- 
ceeding, was  requested  to  confer  on  certain  matters  which  de- 
Fcloped,  in  which  said  company  had  an  interest,  as  will  herein- 
after appear.  The  locality  in  question  was  carefully  inspected 
by  the  Commission, 

The  order  of  the  selectmen  from  which  this  appeal  is  taken 
states  that  the  relocation  is  ^^for  the  purpose  of  public  improve- 
ment only/'  but  does  not  indicate  any  intention  on  the  part  of  the 
town  itself  to  undertake  any  work  of  public  improvement  inde- 
pendent of  or  in  connection  with  the  work  which  the  street  rail- 
way company  is  ordered  to  do.  It  was  stated  at  the  hearings, 
however,  that  a  sidewalk  would  probably  be  built  after  the  tracks 
were  moved  toward  the  center  of  the  highway  a  distance  sufficient 
to  make  room  for  such  sidewalk.  In  the  allegations  of  the  peti- 
tion, and  during  argument  at  the  first  hearing  hereon,  representa- 
tives of  the  Connecticut  Company  maintained  that  the  said  order 
was  illegal  because  it  was  not  passed  ^4n  connection  with  any 
public  improvement  to  be  made  by  the  said  town  of  Bloomfield, 
of  which  said  relocation  is  properly  a  part,  and  said  relocation  is 
not  a  public  improvement  within  the  meaning  of  chapter  184  of 
the  Public  Acts  of  1909  concerning  the  location  or  relocation  of 
street  railway  tracks  on  the  highway."  Testimony  was  presented 
by  the  town  at  the  first  hearing  to  show  that  there  was  an  element 
of  danger  in  the  present  location  owing  to  the  lack  of  dearanoe 
between  the  tracks  and  poles,  and  that  there  was  a  real  public 
demand  for  the  relocation  of  said  tracks.  In  consideration  of 
these  facts  the  Coimecticut  Company  modified  its  opposition, 
waiving  the  question  of  l^ality  of  the  original  order,  and  leaving 
for  determination  only  the  question  as  to  which  of  the  plans  sub- 
mitted was  the  more  suitable. 

[1]  The  chief  point  of  difference  between  the  town's  plan  and 
that  of  the  appellant  lies  in  the  distance  over  which  the  tracks 
would  be  moved  toward  the  center  of  the  highway.  Under  the 
town's  plan  this  distance  is  roughly  about  2  feet  more  than  under 
the  company's  plan,  and  would  involve  an  additional  expense, 
according  to  the  estimate  of  the  company's  engineer,  of  about 
$2,000.  In  the  location  proposed  by  the  town  the  average  dis- 
tance between  the  fence  line  and  the  nearer  rail  would  be  about 
15  feet,  while  this  average  distance  under  the  company's  plan 
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would  be  about  13  feet.  This  latter  distance  would  permit  a 
.5-foot  clearance  between  the  rail  and  curb  line,  leaving  8  feet 
aTailable  for  a  sidewalk.  It  was  the  contention  of  the  company, 
which  appeared  to  be  justified  to  a  considerable  extent  by  the 
testimony  at  the  hearings,  that  the  extra  distance  between  the  curb 
line  and  fence  line  was  desired  by  the  town,  not  so  much  for  a 
sidewalk,  as  to  permit  the  removal  of  poles  occupied  by  the  Farm- 
ington  Biver  Power  Company  to  a  location  where  the  wires  <xi 
such  poles  would  to  a  greater  extent  clear  the  trees  standing  at  the 
side  of  the  highway.  The  street  railway  company  claimed  that 
safe  and  satisfactory  operation  of  its  cars  would  be  secured  with 
the  tracks  located  according  to  the  company's  plan,  and  urged 
if  additional  clearance  were  needed  for  purposes  foreign  to  street 
railway  operation  that  the  parties  affected  thereby,  viz.,  the  town 
or  the  power  company,  should  bear  the  additional  expense.  An 
attempt  was  made  to  secure  co-operation  of  the  parties  on  such 
a  program,  but  without  success. 

After  a  careful  consideration  of  the  evidence  presented  herein 
and  an  examination  of  the  locality  affected  by  the  order  appealed 
from,  the  Conunission  is  of  opinion  that  the  location  of  the  tracks 
in  accordance  with  the  company's  plan  would  give  ample  clear- 
ance for  safe  operation  of  the  street  railway,  sufficient  room  in 
addition  for  the  purpose  of  a  sidewalk,  and  afford  reasonable  ac- 
commodation for  vehicular  travel.  While  additional  distance  be- 
tween the  tracks  and  the  fence  line  might  be  desirable  for  other 
purposes,  the  Commission  would  not  deem  it  equitable  to  order 
the  railway  company  to  incur  considerable  extra  expense  for 
matters  not  related  to  its  operation,  or  for  the  safety  of  the  high- 
way travel,  and  from  which  it  could  derive  no  benefit. 

[2]  The  Farmington  River  Power  Company  was  not  a  party  to 
this  proceeding,  and  the  Commission  has  no  authority  to  charge 
said  company  with  a  portion  of  the  expense  which  the  town's 
plan  would  involve. 

For  the  reasons  herein  set  forth  the  order  of  the  selectmen  of 
the  town  of  Bloomfield,  dated  November  6,  1914,  from  which 
order  this  petition  of  appeal  was  taken,  is  hereby  vacated,' and  we 
deem  it  equitable  to  order  and  do  hereby  issue  the  following  order 
in  the  premises: 

F.U.K.1916A. 
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ORDER. 

The  Connecticut  Company  is  hereby  ordered  and  directed  to 
relocate  its  tracks  on  Blue  Hills  avenue^  so-called,  in  said  town 
of  Bloomfield,  beginning  at  a  point  approximately  275  feet 
northerly  of  the  dividing  line  between  the  towns  of  Hartford 
and  Bloomfield  and  thence  running  northerly  on  said  Blue  Hills 
avenue  to  a  point  approximately  220  feet  northerly  of  the  in- 
tersection of  center  line  of  said  line  of  tracks  with  the  center 
line  of  Elizabeth  avenue,  so-called,  in  said  town  of  Bloomfield, 
produced ;  so  that  the  location  of  said  tracks  on  said  Blue  Hills 
avenue  in  said  town  of  Bloomfield  between  the  points  above 
designated  shall  be  as  more  particularly  delineated  and  shown  in 
red  ink  parallel  lines  on  a  blue-print  plan  on  file  in  this  office, 
entitled :  "Blue  Hills  Avenue,  Bloomfield,  Conn.,  Scale  1"  =  20' 
Ermon  N.  Peck,  Civil  Engineer,  January  18,  1915,"  and  further 
marked  for  identification  as  follows:  *Tublic  Utilities  Commis- 
sion, Docket  Xo.  1426,  Exhibit  No.  1,"  which  said  plan  is  made 
by  reference  a  part  of  this  order. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 
finding  and  decree  be  given  to  the  appellant  and  to  the  appellee, 
by  Henry  F.  Billings,  secretary  of  this  Commission,  by  forward- 
ing by  registered  mail,  true  and  attested  copies  hereof,  addressed 
one  to  Victor  S.  Curtis,  secretary  of  the  Connecticut  Company, 
New  Haven,  Connecticut,  and  one  to  the  selectmen  of  the  town 
of  Bloomfield,  Bloomfield,  Connecticut,  on  or  before  the  28th 
day  of  October,  1915,  and  due  return  make  hereon. 

Public  Utilities  Commission,  Eicbard  T.  Higgins,  J.  H.  Hale, 
C.  C.  ElwelL 


CONNECTICUT   PCBIjIC  tTTHilTIES   COMMTSSIOIf. 

IN  RE  ANTONI  LOZINSKI  et  aL 

[Docket  No.  1684.] 

Service  —  Interurhan  railwaya  —  Stations  —  Stops  ~  JOiscimtinuanee, 
^    Hie  unsafe  oondition  of  a  roughly  constructed  bridge  or  plat- 
form voluntarily  erected  by  patrons  of  an  interurban  railway  company 
to  render  accessible  a  station  stop  established  by  the  utility,  without 
special  investigation  and  without  knowledge  as  to  the  suitability  or 
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MOMtibiBtj  of  the  kcatioa»  is  not  a  snflleiait  ground  lor  the  diioontiBU- 
•nee  ol  the  etation  stop,  where  the  gtrueture  can  be  made  reasonablf 
sale  at  slight  expense,  and  where  the  utility  established  the  station 
presumably  on  the  theory  that  patronage  warranted  it,  and  apparently 
maintained  it  without  interference  with  its  schedule  or  running  time 
for  a  period  of  six  months,  when  it  was  discontinued  without  knowledge 
as  to  the  extent  of  its  use  by  patrons. 

[October  27,  1916.] 

Petition  of  Antoni  Lozinflki  and  others  for  an  order  requiring 
the  Connecticut  Company  to  establish  a  station  stop  at  Cam- 
bridge Avenue  in  the  town  of  Newington ;  granted. 

By  the  Commission:  On  October  6,  1915,  the  following  pe- 
tition was  presented: 

To  the  Honorable  Public  Utilities  Commissioners : — 

The  subscribers  hereto,  residents  of  Newington  in  the  county 
of  Hartford,  respectfully  represent  that  the  tracks  of  the  Con- 
necticut Company  running  from  Hartford  to  New  Britain  pass 
across  Cambridge  street,  so-called,  a  public  highway  by  dedica- 
tion, in  said  Newington ;  that  there  are  residing  upon  said  Cam- 
bridge street  many  people  who  daily  go  on  the  street  cars  to  Hart-- 
ford  and  New  Britain  to  work,  and  many  others  who  travel  by 
said  cars  occasionally ;  that  the  nearest  station  to  the  junction  of 
said  street  with  said  street  car  track  is  380  feet  away;  and  that 
the  convenience  of  the  people  residing  on  said  street  and  its 
vicinity  requires  that  a  station  on  said  street  railway  be  estab- 
lished at  said  point. 

Wherefore  your  petitioners  pray  that  this  Commission  pass 
an  order  requiring  the  Connecticut  Company  to  establish  a  sta- 
tion at  said  point*  . 

Dated  at  Newington  this  4th  day  of  October  a.  d.  1915. 

(Signed)  Antoni  Lozinski  and  nine  others. 

The  foregoing  petition  was  duly  assigned  for  a  hearing  at  the 
office  of  the  Commission  on  Tuesday,  October  19,  1915,  at  11 :30 
o'clock  in  the  forenoon,  at  which  time  and  place  the  parties  ap- 
peared and  were  fully  heard. 

•The  point  at  which  the  petitioners  request  a  station  stop  is 
at  the  easterly  terminus  of  Cambridge  avenue,  so-called,  a  pri- 
vate right  of  way  in  the  town  of  Newington.     At  present  the 

gtation  nearest  to  Cambridge  avenue  on  the  north  is  at  Wilson 
P.U.R.1916A. 
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Street^  about  380  feet  distant  The  nearest  station  southerly  is 
known  as  Bobbins  station,  about  1,000  feet  distant.  Along  and 
in  the  vicinity  of  Cambridge  avenue  are  located  several  houses, 
most  of  them  recently  built,  in  which  live  a  number  of  people, 
estimated  by  the  witnesses  at  about  twenty-five,  who  travel  by 
trolley  to  and  f  i:om  their  employment,  who  would,  it  was  claimed 
by  the  petitioners,  be  acoonmiodated  by  and  would  patronize  the 
proposed  station. 

In  the  fall  of  1914,  upon  request  of  one  of  the  petitioners,  the 
Connecticut  Company,  without  special  investigation  and  with- 
out knowledge  as  to  the  suitability  or  accessibility  of  the  location 
for  the  landing  or  discharging  of  passengers,  established  a  sta- 
tion stop  at  this  point,  and  thereafter  maintained  the  same  'for 
a  period  of  about  six  months.  After  the  establishment  of  this 
station,  a  number  of  the  petitioners  built,  at  their  own  expense 
(estimated  at  from  $15  to  $20)  a  roughly  constructed  bridge  or 
platform  over  the  railway  company^s  ditch  and  leading  up  over 
the  embankment  to  the  tracks  at  this  point,  for  the  convenience 
of.  passengers  patronizing  this  station. 

In  the  spring  of  1915,  the  company  issued  an  order  abandon- 
ing said  station  stop  on  the  ground  that  it  was  unsafe,  due  to 
the  faulty  construction  of  said  bridge  or  platform.  An  exami- 
nation of  said  bridge  or  platform  confirmed  the  company's  con- 
clusion as  to  its  unsafe  condition,  but  the  same  could  be  made 
reasonably  safe  at  a  slight  expense. 

The  company  established  a  station  at  this  point  presumably 
on  the  theory  that  its  patronage  warranted  it,  and  apparently 
maintained  the  same  without  interference  with  its  schedule  or 
running  time  for  a  period  of  about  six  months,  at  which  time  it 
discontinued  the  station  without  knowledge  as  to  the  extent  of  its 
use  by  its  patrons,  and  for  the  sole  expressed  reason  that  it  was 
imsafe,  owing  to  the  type  of  structure  voluntarily  erected  by  its 
patrons,  which,  in  the  opinion  of  the  Commission,  was  not  a 
sufficient  cause. 

For  the  reasons  herein  stated,  we  order  and  direct  the  Con- 
necticut Company  to  re-establish  a  station  stop  at  the  easterly 
terminus  of  Cambridge  avenue,  so-called,  in  the  town  of  Newing- 
ton,  on  its  line  of  railway  between  Hartford  and  New  Britain, 

P.U.R.1916A. 
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on  or  before  November  1,  1915,  and  thereafter  maintain  the 
same,  until  relieved  by  order  of  the  Commission. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 
finding  be  given  to  the  petitioners  and  to  the  respondent  com- 
pany, by  Henry  F.  Billings,  secretary  of  this  Commission,  by 
forwarding  by  registered  mail,  true  and  attested  copies  hereof, 
addressed  one  to  F.  B.  Hnngerf ord,  attorney  for  petitioners,  New 
Britain,  Connecticut,  and  one  to  Victor  S.  Curtis,  secretary,  the 
Connecticut  Company,  New  Haven,  Connecticut,  on  or  before 
the  30th  day  of  October,  1915,  and  due  return  make  hereon. 

Public  Utilities  Commission,  Eichard  T.  Higgins,  J.  H.  Hale, 
C.  C.  ElwelL 


HfDIANA  PUBLIO  S£RVIGE  GOMMISSIOH. 

IN  BE  LINDEN  TELEPHONE  COMPANY. 
[No.  lldO.] 

Bm$e9  —  Telephones  —  Inoreaee. 

A  telephone  company  wm  permitted  to  increase  its  rates  where 
the  earnings,  not  including  any  allowance  for  taxes  or  interest  on  the 
inyestment  lor  the  past  year,  were  only  $187.42,  and  the  plant  ooei 
approximately  $7,000. 

[October  22,  1916.] 

Appugation  for  authority  to  increase  a  schedule  of  telephone 
rates  varying  from  75  cents  per  month  to  $1  per  month  accord- 
ing to  the  class  of  service.  Authority  granted  to  put  into  effect 
a  schedule  of  rates  ranging  from  $1  per  month  for  country  party 
lines  to  $1.50  per  month  for  individual  party  lines,  with  an  ad- 
ditional charge  per  mile  for  country  telephones  and  a  toll  rate 
between  certain  towns. 

The  appearances  are  set  out  in  the  opinion* 

By  the  Commission:  On  the  9th  day  of  December,  1914,  M. 
AkerSy  doing  business  in  the  name  of  Linden  Telephone  Com- 
pany, and  under  the  management  of  George  S.  Akers,  filed  a 
petition  with  the  Public  Service  Commission  of  Indiana,  setting 
forth  in  said  petition  that  petitioner  is  the  owner  and  engaged  in 
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the  business  of  operating  a  telephone  exchange  at  and  in  the 
town  of  Linden,  Montgomery  county,  Indiana,  having  telephone 
lines  e:^ending  from  said  exchange  to  other  exchanges.  That 
petitioner  owns  lines  of  poles  and  wires  extending  from  said  Lin- 
den exchange  to  certain  intermediate  points  between  said  Lin- 
den exchange  and  other  exchanges,  from  which  intermediate 
points  like  lines  of  poles  and  wires  extend  to  the  Darlington  ex- 
change, Kirkpatrick  exchange,  New  Richmond  exchange,  Craw- 
fordsville  exchange,  and  Romney  exchange.  The  petition  fur- 
ther avers  that  the  rates,  tolls,  and  charges  now  in  force,  and 
which  were  in  force  on  January  1,  1913,  are  as  follows,  to  wit: 

Business  telephone $1.00  per  month 

Residence  telephone   (town )    75  per  month 

Residence  telephone  (country )    75  per  month 

The  petition  further  avers  that  no  toll  rate  was  charged  or 
established  for  service  over  said  connecting  lines,  but  service  over 
the  same  was  furnished  to  the  patrons  of  said  exchange  to  each 
and  all  of  said  connecting  exchanges,  above  named,  without 
charge  or  toU^  and  like  connecting  service  was  rendered  by  pe- 
titioner's said  exchange  to  patrons  of  said  other  exchanges  desir^ 
ing  to  talk  with  any  of  petitioner's  patrons  or  subscribers  with- 
out making  any  charge  therefor. 

The  petition  further  avers  that  said  rates,  tolls,  and  charges 
are  wholly  inadequate  and  insufficient  to  support  and  maintain 
said  plant  in  a  proper  state  of  efficiency,  or  to  afford  an  adequate 
income  on  the  money  invested,  and  that  said  free  service  over 
said  connecting  lines,  except  those  hereinafter  named,  is  inimi- 
cal to  the  best  interests  of  the  business,  and  greatly  impairs  the 
prompt  and  efficient  service  to  all  patrons  alike,  in  this :  Patrons 
abuse  the  privilege  of  using  said  lines  by  carrying  on  protracted 
conversations  with  no  more  definite  object  or  purpose  than  to 
while  away  the  time  in  idle  gossip,  and  talk  trivialities. 

That  as  to  the  lines  connecting  said  Linden  exchange  with 

exchanges  at  Kirkpatrick  and  Eomney  like  condition »<,  as  above 

set  forth,  do  not  exist,  and  petitioner,  being  the  owner  of  said 

last  two  exchanges,  can  better  r^ulate  and  control  the  use  of 

such  free  lines,  and  at  present  does  not  seek  to  fix  a  charge  for 

service  over  same. 

That  petitioner  asks  authority  of  the  Public  Service  Commis- 
P.U.R.1916A. 
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rion  of  Indiana  to  establish  and  put  into  effect  the  following 
sehednle  of  rates,  tolls,  and  charges : 

Rates  of  telephone  rental  per  month,  payable  monthly  in  advance  for  tele- 
phones in  town,  and  quarterly  in  advance  for  telephones  in  the  country: 

Business  phone,  Individual  line  $2.00  per  month 

Residence     "  «  "     1.26     " 

"       6  party         "     1.00     ** 

"  "       party   lines — country    1.25     **         " 

"       indiv.       "            «        within  first  mile  be- 
yond town  limits 1.50    " 

For  each  additional  mile  or  fraction  thereof 25    "        " 

Toll  for  service  to  or  from  connecting  exchanges,  per  message  or  conver- 

sa^on  not  over  five  minutes  each: 

Between  Linden  and  New  Richmond    $.05 

«    Darlington    05 

"    Crawfordsville    10 

That  these  rates,  tolls,  and  charges  are  reasonable,  just,  and 
neoessary  to  enable  the  petitioner  to  maintain  the  efficiency  of 
its  iszchange  and  propertj  and  to  enjoy  a  just  and  fair  income 
on  the  capital  invested. 

On  the  6th  day  of  May,  1915,  the  petitioner  filed  a  petition 
asking  leave  to  amend  the  original  petition  by  striking  out  the 
following  words  and  figures  in  the  toll  rates,  to  wit : 

"Xew  Eichmond 05 

Darlington 05" 

Leave  was  granted  to  amend,  and  petition  was  so  amended. 

The  matter  was  set  for  hearing  on  the day  of , 

1915,  at  Linden,  Montgomery  county,  Indiana.  The  petitioner 
was  represented  by  Crane  &  McCabe,  attorneys,  Crawfordsville, 
Indiana,  and  the  respondents  were  not  represented  by  attorney. 

The  evidence  shows  that  the  Linden  Telephone  Company,  of 
Linden,  Montgomery  county,  Indiana,  is  an  unincorporated  com- 
pany; that  M.  Akers  is  the  owner,  and  Geo.  S.  Akers,  manager. 
The  Lipden  Telephone  Company  was  formed  September  1,  1914, 
at  which  time  the  Peoples'  Co-Operative  Telephone  Company 
and  the  Central  Union  Telephone  exchange  at  Linden  were  pur- 
chased by  Mary  Akers.  The  two  systems  were  immediately  com- 
bined into  one  system.  The  record  shows  the  purchase  price 
of  the  Peoples'  Co-Operative  Telephone  Company  was  $1,700, 
of  which  $300  was  paid  in  cash  and  $1,400  evidenced  by  a  note 
due  in  two  years,  with  interest  at  the  rate  of  6  per  cent  per 
annum.  The  available  records  show  that  the  sum  of  $3,000  was 
paid  for  the  Central  Union  plant,  as  evidenced  by  one  check, 
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dated  September  2y  1914,  isfiued  to  the  reoeivers  of  the  Central 
Union  Telephone  Company,  and  signed  by  George  S.  Akera. 
The  records  further  show  that  approximately  $1,407.64  has 
been  expended  in  additions,  betterments,  and  improvements  to 
the  plant  from  September  1,  1914,  to  August  31,  1915,  This 
does  not  include  a  salary  for  Mr.  Akers  for  supervision  during 
reconstruction.  The  actual  cost  of  the  Linden  Telephone  Com- 
pany's property,  according  to  the  records  available,  is  approxi- 
mately $7,000.  The  Linden  Telephone  Company  has  been  as- 
sessed for  taxation  by  the  State  Board  of  Tax  Commissioners 
of  Indiana,  in.  the  sum  of  $3,120.  The  law  impliedly  recognizes 
the  propriety  of  examining  the  valuation  of  the  property  for  pur- 
pose of  taxation,  Acts  1918^  §  9,  p.  173. 

The  record  shows  the  Linden  Telephone  Company  on  the  14th 
day  of  September,  1915,  had  the  following  number  of  subscriberB, 
and  their  different  classifications: 


Number 


Rate 
per  mo. 


Total 


Rentals,  Bnsinefls  Telephones,  Indiv.  Lines 

Rentals,   Residence  Telephones,   (Town)  Indiv. 

Lines 

Rentals,  Country  Telephones,  Party  Lines 

Rentals,  Extension  Telephones 

Rentals,  Extension  Bells 

Rentals,  School  Building,  8  mo.  per  year 

Rentals,  Kirkpatrick  Elevator 

Rentals,  Kirkpatrick  Elevator,  Pay  Station 


21 

70 

89 

2 

2 

1 
1 
1 


Total  earnings  for  year,  per  cent  to  Linden. 


187 


$1.00 

.75 
.76 
.50 
.25 
1.00 
.42 
.00 

Monthly 


$21.00 

52.50 
66.75 
1.00 
.50 
.67 
.42 
.00 


$142.83 
$172.57 


This  shows  a  total  revenue  per  year  of  the  Linden  Telephone 
Oompany  of  $1,886.57  from  all  sources. 

The  following  table,  taken  from  the  records  of  the  Linden 
Telephone  Compan/s  books,  shows  the  operating  expense  of  the 
Linden  Telephone  Company  from  September  1^  1914,  to  Au- 
gust 31,  1915,  to  wit; 

P.U-R.1916A, 
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Operator's  salary  @  $45.00  per  mo $640.00 

Lineman  @  $50.00  per  mo 600.00 

Other  labor 33.15 

Rent  of  exchange  rooms   108.00 

Rent  of  pole  yard   2.00 

Coal    43.37 

Auto  expense — pro-rated    44.81 

Freight  and  drayage 44.71 

Livery  19.00 

Attorney    5.00 

Repairs  at  exchange  17.15 

Material  repairs  on  line 49.40 

Repairs  auto  truck   63.40 

Batteries    139.16 

Total : $1,699.15 

Mr.  George  S.  Akers  is  the  manager  of  jseveral  small  telephone 
exchanges  in  connection  with  the  one  at  Linden.  The  above 
and  foregoing  table  shows  that  no  salary  has  been  allowed  Mr. 
Akers  as  manager ;  that  nothing  is  allowed  for  taxes  or  interest 
on  the  investment. 

The  Public  Service  Commission  of  Indiana  having  heard  the 
evidence  in  the  above-entitled  cause,  and  being  fully  advised  in 
the  premises,  finds  that  the  rates,  tolls,  and  charges  now  in  effect 
by  the  Linden  Telephone  Company,  of  Linden,  Montgomery 
county,  Indiana,  are  inadequate  and  insufficient  to  properly  main- 
tain said  plant  and  to  pay  a  reasonable  return  upon  the  money 
invested. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  Linden  Telephone  Company,  of  Linden,  Mont- 
gomery county,  Indiana,  should  be  and  is  hereby  authorized  to 
file  with  said  Commission,  within  thirty  days  from  the  date  of 
this  order,  and  to  become  effective  December  1,  1915,  a  schedule 
of  rates,  toUs,  and  charges,  rules  and  regulations  governing  same, 
as  follows,  to  wit : 

Roital  rates,  business  phone,  individual  lines  ....  $1.60  per  mo.  per  phone 
"  "      residence  phone,    (town)    individual 

lines   1.25  per  mo.  per  phone 

Rental  rates,  residence  phone,  (town)  party  lines    1.00  per  mo.  per  phone 

"  "      country  phone,  party  lines 1.00  per  mo.  per  phone 

"       individual  line  with- 
in 1  mile  of  corporation  limits  of  Linden 1.50  per  mo.  per  phone 

For  each  additional  mile  or  fraction  thereof,  25<  per  mile  or  fraction 
thereof, 

A  toll  rate  between  the  town  of  Linden,  Montgomery  county,  Indiana, 
and  Crawfordsville,  Indiana,  of  10  cents  per  message  of  five  minutes'  dura- 
tion, or  fraction  thereof,  and  5  cents  for  each  additional  minute  or  fraction 
thereof. 

All  telei^one  rentals  are  due  and  payable  monthly  in  advance. 
P.W.ltl916A  2 


Digitized  by 


Google 


U  MAINE  PUBUG  XTTILITIKS  OOMMIBSION. 

MAINE    PUBLIC    UTILITIBS   COMMISSION. 

IN  RE  PORTLAND  TERMINAL  COMPANY. 
[R.  R.  No.  88.] 

CroaMnga  —  ComnUaMona  —  MunUHpalUies, 

1.  Hie  Commission  will  not  interfere  with  the  determination  of  the 
mayor  and  aldermen  of  a  city  to  permit  a  railroad  to  construct  an 
extension  of  its  tracks  upon  and  across  a  city  street  merely  because 
such  construction  was  in  a  residential  section  and  would  depreciate 
property  values. 

Oros9ings^  Grade  crossing  aweifcortoecl««Ba<lroad  over  street. 

2.  A  railroad  was  authoriased  to  construct  an  industrial  spur  track 
at  grade  upon  and  across  a  city  street  where  the  construction  was  con- 
sistent with  the  public  interest,  and  the  crossing  was  not  to  be  used 
for  general  railroad  purposes  or  attended  by  the  usual  degree  of  dan- 
ger. 

[September  28,  1915.] 

Application  for  permission  to  construct  a  branch  railroad 
track  at  grade  upon  and  across  a  city  street;  granted. 

Appearances :  S.  M.  Carter  for  petitioner ;  C.  E.  Gumey  for 
remonstrants;  J.  F,  Connellan,  city  solicitor,  for  city  of  Port- 
land; W.  B.  Moore,  secretary,  for  Portland  Chamber  of  Com- 
merce. 

By  the  Commission:  Petition  by  Portland  Terminal  Com- 
pany representing  that  it  is  desirous  of  locating,  constructing,  and 
maintaining  a  branch  railroad  track  in  the  city  of  Portland,  to 
wit,  an  extension  of  its  track  from  the  end  of  a  spur  now  termi- 
nating near  the  southerly  side  of  Winslow  street,  across  said 
Winslow  street  to  the  manufacturing  establishment  of  T.  A. 
Huston  &  Company,  according  to  the  following  location,  viz,: 
'^Commencing  at  a  point  in  the  base  line  of  location  of  the  Port- 
land Terminal  Company,  formerly  the  Portland  &  Rochester 
Railroad  Company,  in  a  tangent  at  its  intersection  with  the  south- 
erly line  of  Winslow  street ;  thence  northerly  by  said  tangent  pro- 
duced about  one  hundred  seven  (107)  feet  to  the  northerly  line 
of  said  street. 

"The  side  lines  of  said  location  are  parallel  with  and  thirty* 
three  (33)  feet  distant  measured  at  right  angles  from  the  above- 
described  base  line," — ^and  praying  for  an  order  approving  said 
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location  and  the  oonstruction  and  maintenance  thereof  under  the 
direction  of  this  Commiasion,  and  determining  the  manner  and 
conditions  by  which  said  track  may  cross  said  Winslow  street. 
The  petition  was  accompanied  by  a  plan  of  said  location  and 
profile  thereof,  filed  therewith.  Notice  was  ordered  by  publi- 
cation and  by  service  on  the  city  of  Portland,  and  proved  as 
ordered.    Hearing  held  September  24,  1915. 

[1  ]  The  petitioner  presented  testimony  to  show  the  nature  and 
necessity  of  the  proposed  extension,  and  filed  (1)  certified  copy 
of  abstract  of  records  of  its  board  of  directors  approving  and 
adopting  the  same,  (2)  similar  copy  of  authority  of  its  presi- 
dent to  sign  the  petition,  (3)  certified  copy  of  abstract  of  records 
of  the  city  council  of  the  city  of  Portland  showing  its  consent 
to  the  location,  construction,  and  maintenance  of  said  extension, 
and  (4)  the  written  consent  of  the  mayor  and  aldermen  of  said 
city. 

Mr.  Gumey,  as  attorney  for  certain  remonstrants,  presented 
the  written  remonstrance  of  David  C.  Fogg  and  twenty-three 
others  and  the  oral  testimony  of  several  persons  living  in  the 
vicinity  of  the  proposed  location.  The  principal  objection  ap- 
peared to  be  to  the  location  of  a  railroad  track  at  this  point  un- 
der any  circumstances,  it  being  claimed  that  this  is  a  residential 
section  and  that  the  operation  and  maintenance  of  the  track 
will  cause  the  surrounding  property  to  depreciate  in  value.  Some 
stress  was  also  laid  on  the  danger  of  a  grade  crossing.  It  was 
not  seriously  argued  that  any  other  kind  was  feasible  at  this 
point,  but  the  danger  attending  such  crossings  was  offered  rather 
as  an  additional  reason  for  not  approving  the  extension. 

The  proposed  extension  or  branch  track  is  in  a  city,  and  Win- 
slow  street  is  a  city  street.  The  statutes  provide  that  no  such 
branch  track  shall  be  located  and  constructed  in  a  city  without 
the  consent  of  the  city  council,  and  that  no  crossing  of  a  street 
in  a  city,  not  a  highway,  shall  be  made  without  the  consent  of 
the  mayor  and  aldermen.  While  the  action  of  neither  of  the 
bodies,  except  the  veto  power,  is  made  binding  upon  this  Com- 
mission, it  was  evidently  contemplated  by  the  legislature  that 
the  local  governing  body  should  first  consider  what  use  might  be 
made  of  the  streets,  reserving  particularly  the  manner  of  such 

use  for  the  consideration  of  this  tribunal.     This  seems  reason- 
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able,  and  we  do  not  think  that  the  determination  of  the  munici* 
pal  authorities  should  be  overruled  without  compelling  reasons. 
Consideration  of  the  statements  in  opposition,  and  a  view  of  the 
premises,  fail  to  disclose  such  reasons.  On  the  contrary,  we  be- 
lieve, and  so  find,  that  it  is  just  and  consistent  with  the  public 
interest  that  the  prayer  of  the  petitioner  be  granted. 

[2]  It  is  not  the  policy  of  the  state,  or  of  this  Commission,  to 
permit  the  establishment  of  new  grade  crossings  where  they 
are  to  be  used  for  general  railroad  purposes  and  to  be  attended 
with  the  usual  degree  of  danger.  This  crossing,  however,  is  to 
be  used  only  for  a  spur  track,  to  connect  with  an  industrial 
plant  located  but  a  very  short  distance  across  the  street,  where 
there  will  not  be  the  usual  train  operations,  and  where  the  dan- 
ger is  in  no  sense  like  that  existing  in  thickly  settled  districts 
under  ordinary  conditions.  If  conditions  change  in  the  future, 
it  will  be  within  the  power  of  this  Commission  to  make  such 
further  orders  as  may  be  required. 

Note. — ^Railroad  crossings. 

I.  Jurisdiction  of  the  Commission. 

In  Salamanca  v.  Brie  B.  Co.  No.  218,  June  2S,  1915,  the  New 
York  Commission,  second  district,  held  that  the  power  to  regulate 
existing  railroad  crossings  not  at  grade  was  first  conferred  upon  it 
by  §  91  of  the  railroad  law  as  amended  1914,  and  therefore  dis- 
missed a  petition,  filed  before  that  date,  requesting  an  order  direct-. 
ing  a  raUroad  to  make  certain  alterations  at  a  subway  crossihg  to 
provide  adequate  drainage.  The  Commission,  however,  stated  that 
the  alteration  of  a  structural  defect  in  the  bridge  existing  since  its 
construction  was  not  chargeable  to  the  railroad  as  maintenance,  but 
should  be  apportioned  50  per  cent  upon  the  railroad,  25  per  cent  upon 
the  town,  and  25  per  cent  upon  the  state,  as  provided  in  §  94  of  the 
railroad  law. 

In  Prescott  v.  Boston  &  M.  B.  Co.  I>-167,  September  8,  1916, 
the  New  Hampshire  Commission  held  that,  dthough  it  had  juris- 
diction to  order  a  railroad  to  construct  a  crossing  connecting  two 
parts  of  a  farm,  and  that  §  1  of  chapter  159  of  the  Public  Statutes 
required  railroads  to  construct  necessary  crossings  upon  farms  divided 
thereby,  yet  until  present  need  of  a  crossing  was  shown,  its  con- 
struction would  not  be  ordered. 
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a.  Right  to  oonstract  streets  and  highways  at  grade  across  I'aalroad 

tracks. 

Permission  to  establish  streets  and  highways  over  railroads  at 
grade  was  granted  in  the  following  cases : 

California. — Ee  Albany,  Decision  No.  2678,  Application  No.  1740, 
August  7,  1915;  city  permitted  to  widen  an  existing  crossing  over 
the  tracks  of  a  railroad  to  conform  to  the  width  of  the  intersecting 
street,  and  the  railroad  ordered  to  maintain  the  crossing  included 
within  2  feet  of  the  outside  of  its  rails,  and  the  city  to  maintain  the 
crossing  up  to  within  2  feet  of  the  outside  rails. 

Illinois. — Herrin  v.  Illinois  C.  R.  Co.  No.  4101,  September  9, 
1915;  city  authorized  to  extend  a  street  at  grade  across  a  railroad. 

Ottawa  Y.  Chicago,  B.  &  Q.  R.  Co.  No.  4213,  September  21,  1915 ; 
railroad  ordered  to  lower  certain  of  its  tracks  to  accommodate  the 
crossing  of  a  street  of  the  city  at  grade  as  provided  in  a  stipulation 
entered  into  between  the  parties  at  the  hearing  of  the  complaint. 

Indiana.— Kessler  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  No.  1732, 
Sept.  13,  1915;  town  authorized  to  construct  highway  through 
section  12,  township  25,  north,  and  range  4  east  in  Miami  county, 
and  across  the  tracks  of  a  railroad. 

Putnam  County  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  1793, 
October  7,  1915;  overhead  bridge  ordered  torn  down  and  grade 
crossing  substituted  where  the  approaches  to  the  bridge  were  very 
steep  and  the  train  movements  over  the  track  were  less  than  one  a 
day  and  at  a  very  low  speed. 

Michigan, — ^Re  Marquette  County,  X-5948,  September  30,  1915; 
permission  granted  to  a  comity  to  cross  with  a  highway  the  tracks 
of  two  railroads  where  the  railroads  had  no  objection  to  the  proposed 
highway  crossings. 

Re  Walker  Twp.  X-5975,  October  19,  1915,  construction  of  high- 
way at  grade  across  a  railroad  authorized;  width,  drainage,  fencing, 
signs,  planks,  and  construction  specified;  automatic  crossing  alarm 
bell  with  wig-wag  attachment  ordered. 

Permission  to  construct  streets  and  highways  at  grade  across  rail- 
road tracks  was  refused  in  the  following  cases: 

California. — ^Re  Los  Angeles  County,  Decision  No.  2782,  Appli- 
cation No.  1716,  September  24,  1915;  permission  to  construct  a 
highway  at  grade  across  the  tracks  of  a  railroad  denied  where  the 
street  was  not  a  through  thoroughfare  and  the  few  families  who 
might  be  accommodated  by  the  crossing  have  adequate  crossing  facil- 
ities both  north  and  south  thereof. 

Michigan, — Re  Holton,  X-5919,  October  18,  1915,  permission  ta 
construct  a  street  at  grade  across  a  railroad  was  refused  where  three 
P.U.R.19ieA. 
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highway  croesings  wifhin  750  feet  would  create  dangerous  conditioiis 
not  justified  under  the  circumstances. 

New  Mexico. — ^Williams  v.  Atchison,  T.  &  S.  P.  B.  Co.  Cause  No. 
13,  Sept.  14,  1915 ;  petition  for  the  establishment  of  a  public  high- 
way crossing  over  the  company^s  right  of  way  and  station  ground  at 
Mosquite  dismissed. 

Philippines. — Cebu  v.  Philippine  Islands  R.  Co.  Cas«^  No.  132, 
August  12,  1915;  application  to  require  a  railroad  to  construct  a 
grade  crossing  to  remedy  the  height  of  an  embankment  which  caused 
traffic  to  abandon  a  rural  road  dismissed  where  the  construction 
would  be  yery  costly  and  the  revenues  of  the  company  were  insuffi- 
cient to  pay  interest  on  its  bonds  guaranteed  by  the  insular  govern- 
ment, and  a  new  road  could  be  built  to  cross  the  track  at  a  near-by 
point  Which  would  cost  no  more  to  construct  than  to  repair  the 
abandoned  road,  although  the  abandoned  road  was  connected  with 
contemplated  future  mimicipal  improvements. 

b.  Bight  to  construct  railroads  at  grade  across  highways,  streets,  and 

other  railroads. 

Permission  to  construct  railroads  at  grade  across  streets,  highways, 
and  other  railroads  was  granted  in  the  following  cases : 

California. — ^Be  Modesto  &  B.  Traction  Co.  Decision  No.  2704, 
Application  No.  1720,  August  20,  1915;  permission  to  a  railroad  to 
construct  its  spur  track  at  grade  across  a  street  and  the  tracks  of  a 
street  railway  thereon  where  service  would  be  infrequent  and  the 
streets  crossed  were  open  at  their  intersection,  upon  condition  that 
the  applicant  bear  the  entire  expense  of  construction ;  that  the  cross- 
ings conform  to  the  width  of  streets  crossed,  with  grades  of  approach 
of  not  over  4  per  cent;  that  the  crossings  be  protected  by  suitable 
crossing  signs  made  safe  and  convenient;  that  the  crossing  with 
the  tracks  of  the  street  railway  be  installed  by  applicant  and  main- 
tained jointly  as  agreed;  that  applicant  install  and  maintain  a  de- 
rail on  its  tracks;  that  no  engine  or  train  cross  until  safety  is 
ascertained;  and  that  the  cars  of  the  street  railway  approach  the 
crossing  under  full  control. 

Illinois.— Re  Chicago  &  N.  I.  B.  Co.  No.  3567,  September  21, 
1915 ;  interurban  railroad  authorized  to  construct,  operate,  and  main- 
tain its  line  at  grade  across  various  streets  and  highways;  roadways 
and  approaches  of  specified  width  to  be  constructed  with  drains 
and  grades  not  to  exceed  3  per  cent;  crossing  be  planked  and  safe- 
guarded as  required  by  law,  and  the  entire  cost  of  construction  and 
maintenance  of  the  crossings  and  approaches  to  be  borne  by  the 
railroad. 

Maine. — Be  Portland  Terminal  Co.  April  20,  1915;  order  author- 
izing the  construction  of  a  branch  railroad  track  at  grade  across  a 
city  street  in  such  manner  that  the  same  shall  be  at  all  times  safe 
P.IT.R.1916A. 
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fljid  convenient  for  public  trayel,  subject  to  the  rights  and  privileges 
set  forth  in  the  consent  of  the  dty  thereto. 

Be  Sandy  Biver  ft  B.  Lakes  B.  Co.  B.  B.  No.  89,  September  28, 
1915 ;  railroad  authorized  to  construct  a  branch  line  tracks  at  grade, 
across  a  highway;  the  crossing  and  approaches  to  be  made  and  main- 
tained safe  and  convenient  for  public  travel. 

Be  Bangor  ft  A.  B.  Co.  B.  B.  No.  91,  October  14,  1916;  railroad 
authorized  to  construct  a  branch  track  at  grade  across  a  highway ; 
approaches  and  crossing  to  be  maintained  safe  and  convenient  for 
public  travel;  all  trains  to  be  preceded  by  a  flagman. 

Be  Aroostook  Valley  B.  Co.  B.  B.  No.  85,  October  20,  1915;  con- 
struction of  a  railroad  main  track  and  side  track  across  a  highway 
at  grade  authorized  where  such  construction  was  necessary;  cars 
upon  side  track  to  be  preceded  by  flagman,  and  no  cars  permitted 
to  stand  thereon  so  as  to  obstruct  the  view;  railroad  to  maintain 
crossing  within  4  feet  of  outside  of  rails  so  that  it  shall  be  safe  and 
convenient  for  public  travel. 

Michigan,— Re  Muskegon,  G.  B.  ft  I.  B.  Co.  D-927,  May  7,  1915 ; 
construction  of  a  spur  track  at  grade  across  a  railroad  authorized 
upon  condition  that  standard  crossing  frogs  and  a  safety  gate 
against  traffic  upon  the  spur  track  be  installed,  and  that  trains  on 
both  roads  come  to  full  stop  before  crossing;  expense  of  construction 
and  installation  to  be  borne  by  petitioner;  cost  of  maintenance  and 
renewals  to  be  borne  jointly. 

Rhode  Island.— Re  New  York,  N.  H.  ft  H.  B.  Co,  No.  225, 
October  6,  1915;  order  authorizing  construction  and  maintenance 
by  a  railroad  of  its  tracks  at  grade  across  certain  streets,  highways, 
and  turnpikes  as  shown  on  a  plan  filed  September  17,  1915. 

Vermont— Re  Welch  Bros.  Maple  Co.  No.  438,  October  22,  1915 ; 
order  authorizing  construction  of  an  industrial  side  track  from 
the  Butland  Bailroad  at  grade  across  the  tracks  of  the  Burlington 
Traction  Company;  crossing  construction  as  specified  to  be  done  by 
the  railway  crossed  at  the  expense  of  the  above  industry. 

III.  Protection  and  safety  devices  at  grade  crossings. 

a.  Crossing  by  other  railroad  or  street  railway. 

Orders  relative  to  flagman,  signals,  and  interlocking  systems  at 
points  whe^e  a  railroad  is  crossed  by  another  railroad  or  by  a  street 
railway  were  made  in  the  following  cases: 

Indiana-, — Grand  Lodge,  I.  F.  ft  A.  M.  v.  Pittsburg,  C.  C.  ft  St. 
L.  B.  Co.  No.  1694,  August  11,  1915 ;  order  authorizing  the  opera- 
tions of  trains  under  flag  protection  on  an  industrial  spur  track 
erosBing  a  railroad  at  grade  pending  the  completion  of  crossing  and 
signal  protection  ordered. 

Michigan.— R»  Grand  Bapids,  H.  ft  C.  B.  Co.  X-5338  May  4, 
F.UJt.l9i«A. 
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1915;  plans  for  the  rearrangement  of  signals  and  derails,  at  lnter< 
seating  railroad   crossings  approved. 

Ke  Pere  Marquette  E.  Co.  X-3031,  May  ^  1915,  aad  September 
3d,  1915;  plans  for  the  rearrangement  of  an  interlocking  plant  at 
intersecting  railroad  crossings  approved. 

Ee  Wabash  E.  Co.  X-4519,  May  7,  1915;  a  map  showing  pro- 
posed crossing  of  a  railroad  spur  track  at  grade  over  a  street  railway 
approved;  standard  crossing  frogs  to  be  installed. 

Ee  Michigan  C.  B.  Co.  X-943,  Sept.  28,  1915;  plans  showing 
double-track  connection  of  the  Detroit  &  Toledo  Shore  Line  at 
Victoria  avenue  interlocking  plant  in  Eiver  Eouge  approved. 

Ee  Per©  Marquette  E.  Co.  X-5786,  September  28,  1915;  plans 
showing  a  half  interlocking  system  to  be  installed  at  the  crossing 
of  intersecting  railroads  at  grade  approved. 

Ee  Michigan  C.  E.  Co.  X-5978,  October  4,  1915;  changes  in 
crossing  lay  out  and  interlocking  plant  approved. 

Ee  Pere  Marquette  E.  Co.  X-1370,  October  5,  1915;  plans  show- 
ing changes  in  interlocking  plant  approved. 

Ee  Detroit,  T.  &  I.  E.  Co.  X-164:9,  October  8,  1915;  half-inter- 
locking system  approved;  trains  ordered  to  approach  crossing  under 
control ;  electric  railway  cars  ordered  to  stop  at  crossing  and  proceed 
under  direction  of  conductor. 

b.  Highway  crossings. 

Orders  passing  upon  the  necessity  of  providing  safety  gates, 
automatic  alarm  bells,  and  flagman  at  highway  and  street  crossings, 
were  made  in  the  following  cases : 

Colorado. — Public  Utilities  Commission  Colorado  v.  D.  &  E.  6.  E. 
Co.  Case  No.  32,  October  2,  1915;  an  electric  safety  gong  so  in- 
stalled as  to  sound  a  continuous  warning  while  trains  were  within 
1,000  feet  of  the  crossing  and  the  removal  of  another  crossing  to 
a  point  160  feet  west  according  to  plans  filed. 

7Z/inow.— Chatsworth  v.  Toledo,  P.  &  W.  E.  Co.  No.  3159,  March 
31,  1915 ;  automatic  track  circuit  crossing  bells  at  dangerous  grade 
crossings  and  a  flagman  to  act  during  hours  when  children  are 
going  to  or  coming  from  school;  such  flagman  may  be  a  station 
agent  or  such  other  employee  as  the  company  may  designate. 

Michigan. — ^Ee  Plainwell,  D-n580,  May  14,  1915;  an  automatic 
track  circuit  wig-wag  flagman  with  circuits  of  1,800  feet;  a  flagman 
if  automatic  flagman  became  inoperative. 

Be  Detroit,  X-5817,  July  23,  1915;  safety  gates  operated  by  a 
watchman  during  the  twenty-four  hours  of  each  day. 

Be  Detroit,  Q.  H.  &  M.  B.  Co.  X-6825,  July  27,  1915;  a  track 
circuit  wig-wag  flagman  having  circuits  of  not  less  than  2,000  feet 
and  a  flagman  if  it  became  inoperatiTa 

Ee  Pere  Marquette  E.   Co.   X-5709,  September  28,  1915;  an 
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automatic  track  circuit  wig-wag  flagman  with  circuits  of  not  less 
than  2,000  feet  and  a  watchman  if  at  any  time  such  flagman  became 
inoperative. 

Be  Midland,  X-5?dl,  September  28,  1915;  an  automatic  circuit 
wig-wag  flagman  during  the  hours  that  the  crossing  was  not  pro- 
tected by  a  watchman,  and  to  submit  plans  thereof  to  be  approved 
before  construction,  and  a  watchman  if  at  any  time  such  flagman 
became  inoperative. 

Re  Metamora,  X-5912,  October  4,  1915;  track  circuit  automatic 
crossing  alarm  bell  with  wig*wag  attachment;  flagman  if  bell  ceases 
to  work  satisfactorily. 

Be  Chelsea,  X--5986,  October  8,  1915;  track  circuit  crossing 
alarm  bell;  flagman  if  bell  ceases  to  work  satisfactorily. 

Be  Michigan  C.  B.  Go.  X-^935,  October  11,  1915;  track  circuit 
crossing  alarm  bell;  watchmen  when  alarm  bell  ceases  to  work  satis- 
factorily. 

Be  Mint,  X~5945,  October  18,  1915 ;  track  circuit  crossing  alarm 
bell  and  a  watchman  when  bell  becomes  inoperative  or  unsatis- 
factory. 

Nebraska, — Curtis  v.  Chicago,  B.  ft  Q.  E.  Co.  Formal  Complaint 
No.  266,  September  28,  1915;  a  warning  bell  or  flagman  was  not 
required  at  a  railroad  street  crossing  not  in  close  proximity  to  the 
main  traffic  of  a  small  town,  although  the  view  was  somewhat  ob- 
structed by  coal  sheds  and  elevators. 

New  Jersey, — ^Kearny  v.  Brie  B.  Co.  September  28,  1915 ;  a  flag- 
man between  the  hours  of  7  p.  m.  and  1  a.  K.  to  cover  all  train 
movements  over  a  grade  crossing,  or  to  maintain  and  lower,  during 
the  hours  aforesaid,  crossing  gates  upon  the  approach  of  any  rail- 
road tiraffic. 

Philippines. — Cebu  v.  Philippine  Island  B.  Co.  Case  KTo.  132, 
August  12,  1915;  various  railroad  crossings  in  a  city  held  to  be 
adequately  protected  by  guards  or  policemen,  or  whistling  posts  or 
crossing  posts,  without  requiring  automatic  crossing  bars  to  be  main- 
tained, where  the  number  of  passing  trains  was  small,  their  speed 
low,  and  their  locomotives  provided  with  powerful  whistles. 

Wisconsin, — Gilmore  v.  Chicago,  M.  ft  St.  P.  B.  Co.  October  18, 
1915;  whistling  of  locomotives  at  certain  street  crossings  ordered 
discontinued;  prominent  signs  to  be  erected  at  such  crossings; 
whistling  ordered  discontinued  at  a  street  crossing  upon  erection  of 
electric  bell  and  visual  night  signal. 

c.  Speed  regulations  at  highway  and  street  crossings. 

New  Hampshire.— Be  Boston  &  M.  B.  Co.  D-274,  Order  No.  470, 
October  21,  1915;  whistling  of  locomotives  at  various  city  street 
crossings  ordered  discontinued  and  trains  ordered  to  cross  at  a  speed 
P.U.R.101«A. 
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of  not  to  exceed  8  miles  per  hour  during  honrB  when  croesingi 
were  not  protected  by  a  flagman. 

IV.  Abolishing  grade  crossings. 

Orders  abolishing  grade  crossings  by  the  construction  of  •  high- 
way bridge  over  the  railroad  tracks  or  the  construction  of  a  crossing 
under  the  railroad  tracks  were  made  in  the  following  cases: 

a.  Overhead  crossings. 

Orders  relative  to  the  construction  of  a  highway  bridge  over  the 
railroad  tracks  were  made  in  the  following  cases: 

Conneciicut—'Re  Stonington,  Docket  No.  1449,  March  23,  1915 ; 
railroad  ordered  to  construct  an  overhead  crossing  for  a  highway 
laid  out  across  its  tracks  of  specified  length,  width,  and  manner  of 
construction,  and  pursuant  to  §§  3710  and  3711  of  the  General 
Statutes,  the  municipality  was  directed  to  pay  to  the  railroad  com- 
pany one  half  of  the  cost  of  such  construction,  where  the  proposed 
highway  was  laid  out  by  the  town  in  the  course  of  a  former  private 
right  of  way  and  the  only  feasible  method  of  crossing  was  by  an 
overhead  bridge,  and  no  opposition  was  presented.  Type  of  bridge 
and  abutments  modified  by  supplemental  order  dated  June  29, 
1915. 

Michigan.— Ee  Detroit,  G.  H.  &  M.  R  Co.  2974,  April  9,  1915 ; 
plans  X-2794,  for  the  construction  of  a  highway  bridge  over  a  rail- 
road approved. 

Be  Board  of  Public  Works,  X-5416,  September  3,  1915;  plans 
for  proposed  construction  of  highway  bridge  over  a  railroad  ap- 
proved. 

Vermont — St.  Johnsbury  v.  Boston  &  M.  B.  Co.  No.  320,  May 
4,  1915;  town  ordered  to  lay  out  and  construct  two  connecting  sec- 
tions of  public  highway  and  a  highway  bridge  over  a  river  inter- 
secting the  same,  for  the  purpose  of  abolishing  two  dangerous  grade 
crossings;  during  construction  a  temporary  highway  bridge  be  con- 
structed; the  expense  of  construction  and  land  damage  be  paid  25 
per  cent  by  the  state,  25  per  cent  by  the  town,  and  50  per  cent  by 
^e  railroad,  the  town  having  agreed  to  assume  25  per  cent  of  the 
expense.     See  also  P.TJ.B.1915A,  641. 

Wisconsin,— Re  Chicago  &  N.  W.  B.  Co.  October  7,  1915;  con- 
struction of  a  highway  bridge  at  an  unusually  dangerous  grade 
crossing  ordered ;  construction,  width,  grades,  and  approaches  speci- 
fied; expense  of  construction  and  maintenance  within  right  of  way 
to  be  borne  by  railroad. 

b.  Underground   or  subway  crossings. 

Orders  relative  to  the  construction  of  a  highway  crossing  under 
the  railroad  tracks  were  made  in  the  following  oa^es: 
P.U.R.1918A. 
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7ninoi9.-*New  Boetoi  ▼.  Chicago,  B.  ft  Q.  B.  Co.  No.  836,  August 
5,  1915;  order  approving  agreement  for  the  construction  of  an 
under  pass  railroad  eroesing  and  directing  it  be  constructed  of  such 
width  that  two  Tehides  might  conveniently  pass  abreast  thereunder. 

Fox  Twp.  V.  Chicago,  B.  ft  Q.  B.  Co.  No.  3609,  September  29, 
1915;  pursuant  to  an  agreement  made  between  a  township  and  a 
railroad,  a  grade  crossing  was  ordered  abolished  and  a  subway  cross- 
ing constructed  according  to  approved  plans;  the  township  to  do  all 
necessary  excavation  outside  the  railroad  right  of  way,  to  surface 
the  approaches  and  the  subway,  and  to  assume  all  property  damage 
arising  from  the  construction;  the  railroad  to  miLke  all  necessary 
excavation  within  its  right  of  way  and  to  construct  the  subway 
structure,  all  to  be  completed  within  six  months. 

Maine.— Be  Mattawankeag,  B.  B.  No.  93,  October  20,  1915; 
petition  to  abolish  a  grade  crossing  by  the  construction  of  an  under- 
pass was  dismissed  without  prejudice  to  enable  taxpayers  to  vote 
upon  whether  tiiey  desired  to  incur  the  necessary  expense,  where 
the  highway  ended  just  beyond  the  crossing  and  was  used  by  only 
six  families. 

Be  Chicago  ft  N.  W.  B.  Co.  P-196,  April  6,  1915,  approval  of 
plan  and  specification  for  under  crossing  of  Chicago  ft  Northwestern 
Bailway  Company  on  the  section  line  running  north  and  south  be- 
tween sections  3  and  4,  township  No.  116,  north  of  range  No.  56 
1,  and  one-half  east  of  Henry  in  Codington  county. 

Vermont — ^Delaware  ft  H.  Co.  v.  Castleton,  No.  331,  April  24, 
1915 ;  order  of  December  1,  1914,  for  the  construction  of  an  under- 
pass by  a  railroad  at  a  highway  crossing  modified* 


MAINE  PtTBtilC  UTILITIES  COMMISSION. 

D.  F.  GBIPFIN  ft  BROS. 

V. 

MAINE  CENTBAL  BAILBOAD  COMPANY. 
[F.  0.  No.  30.] 

JH^eriminaUon^'Evtt  compared  with  excessive  rates. 

1.  Diserimuiatioii  in  rates  is  more  offensWe  than  ezoessiye  rates, 
because  within  reasonable  limits  shippers  can  adjust  themselyes  to  high 
rates,  but  not  to  unequal  rates. 

Wteparation  —  Admitted  excessive  rate  ~  Construction  of  statute, 

2.  A  railroad  must  publish  the  reduced  rate  within  thirty  days 
from  the  date  of  a  shipment  at  an  ezoessiTe  rate,  and  not  from  the  date 
of  the  discovery  or  admission  of  the  orercharge,  in  order  to  authorise 
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the  CommUsioii  to  permit  reparation,  under  the  amendment  of  1916  to 
i  48  of  the  Maine  Public  Utilities  aet  empovrering  the  Commission  to 
authorize  r^aration  where  the  railroad  admits  the  rate  charged  is  un- 
reasonable, and  has  within  thirty  days  published  the  reduced  rate. 

[October  22,  1916.] 

Application  by  a  railroad  company  for  authority  to  make 
reparation  for  an  overcharge  to  a  shipper ;  dismissed. 

By  the  Commission:  Complaint  in  form  of  allegations  and 
admission  of  truth  thereof  filed  by  Maine  Central  Eailroad  Com- 
pany in  behalf  of  D.  F.  Griffin  &  Bros.,  seeking  authority  to 
make  reparation  by  waiver  of  collection  of  undercharge  in  the 
sum  of  $39.06y  admitted  to  be  excessive  and  unreasonable  freight 
charges  on  shipment  of  two  lots  of  granite  paving  blocks  from 
Allen's,  Maine,  to  Portland,  on  November  16,  1914,  and  Novem- 
ber 28,  1914,  aggregating  130,200  pounds. 

The  rate  in  force  when  the  shipments  were  made  was  5-^  cents 
per  100  pounds,  being  one  half  of  fifth-class  rate  and  the  only 
rate  then  published  for  this  commodity  shipped  at  Allen's.  A 
commodity  rate  of  2^  cents  per  100  lbs.  was  then  effective  from 
Waldoboro,  a  point  about  1  mile  west  of  Allen's.  This  latter 
rate  was  not  published  for  Allen's  until  more  than  thirty  days 
after  the  date  of  shipment 

[1]  The  primary  object  of  the  publication  of  rates  is  to  see 
that  all  persons  are  treated  substantially  alike.  This  cannot  be 
acco^iplished  unless  the  published  rates  are  adhered  to.  Un- 
questionably, of  the  two  evils,  discrimination  in  rates  is  more 
offensive  than  excessive  rates,  because  within  reasonable  limits 
shippers  can  adjust*  themselves  to  high  rates,  but  not  to  unequal 
rates. 

[2]  Departure  from  the  published  rates  should,  therefore,  not 
be  encouraged, — certainly  not  without  every  possible  safeguard 
against  its  abuse.  The  legislature  of  1915  passed  an  amend- 
ment to  §  48  of  the  Utilities  act  empowering  this  Commission 
to  "authorize  reparation  or  adjustment  where  the  utility  admits 
that  a  rate  charged  was  excessive  or  unreasonable  or  collected 
through  error,  and  it  appears  that  the  utility  has  subsequently 
within  thirty  days  published  the  rate  to.  which  reduction  is 
authorized  in  place  of  the  rate  which  is  admitted  to  be  excessive 

P.U.R.1916A. 
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or  Tmreasonable ;  provided,  however,  that  such  new  rate  so  pub- 
lished shall  continue  in  force  one  year  unless  sooner  changed  by 
the  order  or  with  the  consent  of  the  Commission*" 

It  is  not  claimed  that  any  error  exists  in  this  case.  The  charge 
made  was  the  charge  published.  But  the  rate  is  now  said  to 
have  been  excessive  or  unreasonable  in  that  it  was  more  than 
twice  the  charge  exacted  for  a  similar  service  from  Waldoboro 
to  Portland,  about  the  same  distance.  This  comes  about  in  this 
way.  Granite  paving  blocks  were  being  shipped  from  Waldo- 
boro and  had  been  given  a  commodity  rate.  In  the  absence  of 
such  commodity  rate  they  would  have  been  subject  to  the  pub- 
lished class  rate.  When  the  present  claimants  offered  their  goods 
for  shipment  at  Allen's  no  commodity  rate  existed  for  that  sta- 
tion. They,  therefore,  had  to  be  charged  at  the  higher  rate. 
The  shipper  subsequently,  in  December,  1914,  paid  so  much 
as  the  freight  would  amount  to  at  the  lower  rate,  and  the  utility 
now  wishes  to  abate  the  balance. 

It  did  not  publish  the  new  rate  for  Allen's  until  more  than 
thirty  days  after  the  date  of  shipment.  It  now  claims  that  a 
proper  construction  of  the  law  would  permit  the  30-day  period 
to  run  from  the  date  of  discovery  or  admission  of  the  error  or 
overcharge,  rather  than  from  the  date  of  shipment.  We  are  not 
sure  that  that  could  make  any  difference  in  this  case,  because 
it  does  not  appear  that  the  reduced  rate  was  published  within 
thirty  days  after  the  shippers  made  the  above  payment  and  left 
this  overcharge  in  dispute.  The  real  situation  became,  or  ought 
to  have  become,  known  to  the  shipper  at  that  time. 

But  the  Commission  rules  as  matter  of  law  that  the  rate  to 
which  reduction  is  to  be  made  must  be  filed  within  thirty  days 
after  the  date  of  shipment.  We  think  this  a  fair  deduction 
from  the  language  of  the  amendment,  and  certainly  consistent 
with  the  evident  intent  of  the  legislature  that  this  privilege  should 
not  be  so  used  as  to  favor  one  shipper  over  another.  While  the 
language  of  a  statute  should  be  looked  to  to  express  its  meaning, 
if  that  language  is  open  to  two  constructions,  that  which  is  con- 
sistent with  the  general  policy  of  the  law  should  be  adopted.  If 
the  new  rate  is  published  promptly, — as  defined  here,  within 
thirty  days  after  the  shipment  is  made,  and  kept  in  force  a  year, 
there  is  comparatively  little  chance  of  one  shipper  enjoying  an 
P.U.R.1916A. 
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undue  advantage  over  others.  If  the  utility  may  fQe  the  new 
rate  at  any  time  within  thirty  days  after  it  admits  that  the  rate 
charged  was  excessive  or  unreasonable,  it  is  plain  that  a  delayed 
admission  might  work  all  kinds  of  rebates  if  managed  with  suffi- 
cient skill  to  escape  absolute  detection.  While  there  does  not 
appear  to  be  the  slightest  reason  to  question  the  utility's  good 
faith  in  this  matter,  in  fact,  we  believe  that  the  real  explanation 
for  its  delay  is  the  fact  that  this  amendment  was  not  passed 
until  long  after  the  thirty  days  and  no  remedy  existed  at  the 
time, — ^we  think  that  the  existence  of  such  a  possibility  clearly 
shows,  that  the  other  interpretation  of  the  law  is  the  only  one 
consistent  with  its  general  purpose,  and  the  complaint  is  there- 
fore dismissed. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  22d  day  of  October,  a.  d.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 
B.  Skelton,  Chas.  W.  Mullen. 


N£W  HAMPSHIRJB  PtTBLIC  SBRYICS  COBfMISSIOH. 

IN  BE  JOHN  B.  GIGUERE  et  sL 

[D-298.] 

Yaltiatian^' Incompleted  plant  ^'Beneficial  services, 

1.  In  determining  the  purchase  price  to  be  paid  for  an  uncom- 
pleted electric  plant,  consideration  was  given  to  the  expenses  and  the 
value  of  the  services  of  the  owner  in  obtaining  authority  from  the  Com- 
mission  to  construct  the  plant  in  obtaining  a  contract  for  street 
lighting,  in  leasing  water  power  at  a  reasonable  figure  for  a  term  of 
years,  and  in  doing  some  construction  work. 

Security  issues --^  Purpose  ^  Burchase  of  rights  in  incomplete  plant 
^Construction  and  equipment.- 

2.  An  electric  utility  was  authorised  to  issue  stock  at  $25  per 
share  par  value  to  the  amount  of  $10,000  for  the  purpose  of  expending 
$500  to  purchase  the  interest  of  the  owner  of  an  incompleted  electrie 
plant  and  $9,500  to  construct  and  equip  the  plant.  . 

Steetricity  ^  Incon^pleted  plant  ^Purchase  of  rights* 

3.  Permission  was  granted  to  an  electric  utility  to  construct  and 
operate  an  incompleted  electric  plant  in  a  town  upon  condition  that 
it  purchase  the  rights  of  the  owner. 

P.U.R.1016A. 
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JleetHgily  —  O^nsinuaUM    an4    equipment  ^  Approval    of    ComtniS" 
eion*s  engineers, 

4.  Upon  authorizing  the  conetruction  and  equipment  of  an  uncom- 
pleted eleeiric  plant,  it  was  ordered  that  the  work  he  done  under  the 
approval  of  the  engineering  department  of  the  Commiasion,  in  order 
that  there  may  be  no  unnecessary  change  after  the  work  is  completed. 

[October  27,  1916.] 

Joint  petition  of  John  B.  Giguere  and  the  Milton  Electric 
Light  Company  in  \?hich  the  company  asks  for  authority  to  con- 
stmct  and  operate  an  electric  utility  in  the  town  of  Milton^  pur- 
chase for  $10,000  of  John  B.  Giguere  all  the  property  rights  he 
has  in  such  a  utility  in  Milton,  and  to  issue  stock  to  the  amount 
of  $20,00;  and  John  B.  Giguere  asks  for  authority  to  sell  his 
property  rights  in  said  utility  to  the  Milton  Electric  Light  Com- 
pany for  $10,000 ;  granted. 

Appearances :  Arthur  E.  Sewall,  Esq.,  for  the  petitioners. 

By  the  Commission:  This  petition  was  filed  September  15, 
1915,  and  a  hearing  was  held  at  Concord,  October  19,  1915,  at 
11  o'dock  A.  M. 

It  appears  that  John  B.  Giguere,  by  order  No.  424,  filed  Feb- 
ruary 19,  1915,  made  by  this  Commission,  was  given  permission 
''to  construct  the  necessary  plant,  lines,  and  other  apparatus  in 
the  town  of  Milton  to  enable  him  to  engage  in  the  business  of 
supplying  electricity  to  the  public  in  said  town,  and  that  the 
consent  and  approval  of  the  Commission  be  and  is  granted  to 
said  John  B.  Giguere  for  the  engaging  in  said  business  in  said 
town." 

It  will  cost  at  least  $10,000  to  construct  and  equip  this  plant. 
Mr.  Giguere  found  that  he  could  not  raise  this  amount  of  money 
on  his  own  personal  responsibility,  but  could  sell  out  his  interest 
in  the  plant  to  the  Milton  Electric  Light  Company  (a  New  Hamp- 
shire corporation  organized  for  the  purpose  of  taking  over  this 
utility),  for  the  sum  of  $10,000,  and  it  is  principally  for  the 
pmrpose  of  carrying  through  this  arrangement  that  the  present 
petition  is  brought.  The  petitioners,  however,  made  it  clear 
at  the  hearing  that  they  wished  permission  to  make  this  trans- 
fer, even  if  the  Commission  did  not  approve*  of  the  amount  of 
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the  purchase  price  agreed  ttpon.  Therefore,  the  Oommission 
has  treated  this  as  a  petition  for  permission  to  transfer  the  prop- 
erty of  the  utility  at  a  price  to  be  fixed  by  the  Commission. 

There  is  no  objection  to  this  utility  being  owned  and  operated 
by  the  Milton  Electric  Company  instead  of  by  its  present  owner, 
and  as  both  parties  to  the  transaction  wish  the  transfer  made,  we 
find  that  it  is  for  the  public  good  that  the  same  be  permitted. 

[1]  In  determining  the  purchase  price  we  have  considered 
the  expense  and  value  of  the  service  rendered  by  Mr.  Oiguere  in 
developing  the  utility  to  its  present  state.  Unfortunately,  Mr. 
Giguere  has  not  kept  a  complete  account  in  detail  of  his  time 
and  expenses.  He  was  able  to  tell  us,  however,  in  a  general  way, 
what  he  had  accomplished,  which  included  getting  authority 
from  the  Commission  under  order  No.  424,  referred  to  above,  a 
contract  with  the  town  of  Milton  for  street  lighting,  a  lease  of 
the  water  power  at  a  reasonable  figure  for  a  term  of  years,  and 
doing  some  construction  work,  all  of  which  is  of  real  value  to 
the  utility. 

[2,  3]  From  all  the  data  Mr.  Giguere  was  able  to  furnish  us 
and  the  testimony  bearing  on  the  subject  introduced  at  the  "tear- 
ing, we  find  that  $500  is  a  fair  value  for  what  Mr.  Giguere  owns 
in  this  utility,  and  it  is  worth  that  sum  to  the  purchaser.  If 
Mr.  Giguere  is  willing  to  accept  capital  stock  of  the  Milton  Elec- 
tric Light  Company  in  lieu  of  cash  for  his  interest,  the  company 
may  issue  to  him  its  capital  stock  to  the  amount  of  $500  at  par 
value  of  $25  per  share  for  the  rights  purchased  of  him. 

Permission  will  be  granted  to  the  Milton  Electric  Light  Com- 
pany to  construct  and  operate  an  electric  light  plant  in  Milton 
only  upon  condition  that  it  purchase  the  rights  of  John  B. 
Giguere  as  outlined  in  this  report. 

It  is  in  evidence  that  to  construct  and  equip  this  plant  and 
buy  out  the  rights  of  John  B.  Giguere  in  the  same  would  require 
at  least  $10,000.  If  more  money  is  needed  to  complete  the 
plant  after  the  $10,000  has  been  judiciously  expended,  the  com- 
pany may  ask  for  a  further  issue  of  stock,  and  the  same  will  be 
granted  if  it  is  found  in  accordance  with  the  public  good. 

[4]  In  the  construction  and  equipment  of  the  plant  it  is 
advisable  that  the  same  be  done  under  the  approval  ci  the  engi- 
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neering  department  of  the  Commission^  in  order  that  there  ma; 
be  no  unnecessary  changes  after  the  work  is  completed. 

An  order  will  issue  accordingly. 

William  T.  Gunnison,  Commissioner. 

Worthen,    Commissioner,    concurred;    Niles,  Commissioner, 
absent 


KEW  YOBK  PUBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

PETITION  OP  WILLIAM  B.  GRAY. 

[No.  231;  Case  No.  513S.] 

Certificate   of   convenience   and   necesaity  ^^  Applioation  ^  QueeUanB 
not  decided. 

1.  Technical  queetions  concerning  the  ralidity  of  a  franchise  to 
operate  an  auto  bus  system  in  a  city,  such  as  the  effect  of  insufficient 
publication  of  the  notice  of  public  hearing  and  the  grant  of  the  right  to 
operate  over  routes  not  mentioned  in  the  notice,  will  not  be  decided  by 
the  New  York  Commission  of  the  second  district  upon  an  application 
for  a  certificate  of  convenience  and  necessity,  where  the  franchise  is 
not  obviously  defective. 

Monopoly    and    oompetiUon^  Motor    Ifua    routes  ^  Indirect    conflict 
with  street  cars, 

2.  Routes  for  the  operation  of  motor  busses  in  a  city  that  do  not 
directly  conflict  with  existing  street  car  lines  do  not  violate  any  right 
of  the  latter  to  protection  from  wasteful  competition  under  the  New 
York  Public  Service  Commissions  law,  although  the  busses  will  take 
traffic  from  the  street  cars  by  furnishing  direct  transportation  to  a 
large  number  of  persons  who  have  had  no  direct  facilities. 

Monopoly  and  competition'^ Motor  bus  routes ^^ Slight  paralleling  of 
street  ear  tracks, 

3.  The  paralleling  of  street  car  tracks  for  a  short  distance  by  a 
proposed  motor  bus  route  in  a  city  is  not  a  ground  for  refusing  to  per- 
mit the  establishment  of  the  route,  where  the  paralleling  is  but  inci- 
dental and  unavoidable  and  the  route  as  an  entirety  avoids  direct  com- 
petition  with  the  car  line. 

Monopoly  and  competition  ^  Motor  bus  routes  ^  Pleasant  mode  of 
travel. 

4.  That  it  may  be  more  pleasant  to  travel  in  a  motor  bus  than  in 
a  street  car,  or  vice  versa,  will  at  least  be  given  some  weight  in  pass- 
ing upon  an  application  for  a  certificate  of  convenience  and  necessity 
for  the  operation  of  a  motor  bus  system  in  a  city  in  which  street  cars 
are  operated. 
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Monopoly  and  com/petttion -^  Motor  1ms  routes  ^Entire  paralieling  of 
street  car  trades. 

5.  Public  neoeesity  was  held  not  to  require  the  establishment  of 
motor  bus  routes  parallel  to  existing  street  car  lines,  upon  the  same 
streets,  practically  throughout  their  entire  length,  where  the  popula- 
tion in  the  portions  of  the  city  penetrated  is  not  particularly  dense,  and 
the  sections  are  inhabited  largely  by  well-to-do  people  maintaining  au- 
tomobiles, although  the  routes  would  be  a  convenience. 

Monopoly  and  competition  ^  Motor  Ims  routes  ^Conflict  in  duries  — 
General  policy  of  Commission, 

6.  TTie  duty  of  the  New  York  Commission,  under  the  Public  Serv- 
ice Commissions  law,  to  protect  the  existing  investment  of  transporta- 
tion companies  from  wasteful  competition,  must  be  subordinated  to 
the  primary  duty  to  the  public,  if  they  conflict  upon  an  application  for 
a  certificate  of  convenience  and  necessity  to  operate  a  motor  bus  sys- 
tem in  a  city  in  which  street  railways  operate. 

[October  20,  1916.] 

Pbtition  of  William  B.  Gray,  under  chapter  667  of  the  Laws 
of  1915,  for  a  certificate  of  convenience  and  necessity  for  the 
operation  of  a  stage  route  hy  auto  busses  in  the  city  of  Kew 
Rochelle;  granted  in  part. 

Appearances:  Thomas  Gilleran  for  applicant,  William  B. 
Gray ;  E.  A.  Maher,  Jr.,  assistant  general  manager,  and  William 
B.  Wheeler,  superintendent,  the  Westchester  Electric  Sailroad 
Company. 

M.  G.  Gonterman  for  the  New  York,  New  Haven,  &  Hart- 
ford Railroad  Company ;  Edward  Stetson  Griffing,  mayor  of  the 
city  of  New  Rochelle;  Edward  W,  Davidson,  corporation  coun- 
sel; Frank  Fallon,  assistant  corporation  counsel,  city  of  New 
Rochelle. 

Rev.  Dr.  Canady,  rector  of  Trinity  Church,  New  Rochelle, 
William  R.  Pitt,  H.  S.  McCormic,  H.  R.  Ware,  and  James  S. 
Hall,  New  Rochelle,  citizens  interested. 

Emmet,  Commissioner:  The  application  of  William  B. 
Gray  for  a  certificate  of  convenience  and  necessity  for  the  oper- 
ation of  a  motor  bus  system  in  the  city  of  New  Rochelle  is  the 
first  of  its  kind  to  come  before  us  for  decision  under  chapter  667 
of  the  Laws  of  1915.  This  statute,  passed  during  the  closing 
days  of  the  last  legislature,  confers  upon  municipalities  and  upon 
the  Public  Service  Commissions  representing  the  state  as  a 
whole,  certain  new  powers  over  the  operations  of  motor  busses 
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cBJTjiiig  pa886Dgen  for  16  cents  or  less  within  the  limits  of 
cities.  Upon  the  Public  Service  Commissions  it  imposes  the 
duty  of  determining  in  each  case — after  a  municipality  shall 
first  have  granted  a  franchise — whether  the  facts  and  circimi- 
stances  are  such  as  to  warrant  the  issuance  of  a  certificate  of 
convenience  and  necessity  by  the  Conmiission.  The  consider- 
ations to  be  taken  into  account  in  determining  this  point  are,  as 
we  understand  it,  precisely  the  same  as  those  which  the  Com- 
missions have  always  heretofore  had  to  observe  in  connection 
with  other  kinds  of  public  utility  enterprises  seeking  the  privi- 
lege of  organizing  and  of  doing  business  lawfully,  in  New  York 
state.  Without  this  certificate,  no  motor  bus  system  may  law- 
fully operate  in  any  of  our  cil^ies. 

[1]  The  applicant  in  the  present  case  has  already  acquired  a 
franchise  from  the  local  authorities.  The  Westchester  Elec- 
tric Bailroad  Company,  who  appear  in  opposition  to  the  granting 
o£  a  certificate  of  convenience  and  necessity  to  Mr.  Gray,  con- 
tend that  what  Mr.  Gray  obtained  from  the  municipal  authori- 
ties of  New  BocheUe  is  not  a  valid  franchise,  because  notice  of 
the  public  hearing  which  was  had  in  New  Rochelle,  prior  to  the 
granting  of  the  franchise,  was  not  published  daily  for  fourteen 
days  in  the  New  Rochelle  newspapers,  and  also  because  the  fran- 
chise as  finally  adopted  prescribes  certain  streets  over  which 
the  motor  busses  might  be  operated,  which  were  not  mentioned 
in  the  notice  for  the  public  hearing.  These,  in  our  judgment, 
are  questions  which  cannot  be  satisfactorily  passed  upon  by  this 
Commission  upon  an  application  for  a  certificate  of  convenience 
and  necessity.  It  surely  was  not  intended  that  the  Public  Serv- 
ice Commissions  (which  may,  or  may  not,  be  composed  in  whole 
or  in  part  of  men  who  are  lawyers)  should  suspend  the  con- 
sideration of  the  question  whether  a  motor  bus  system  such  as 
the  applicant  proposes  to  inaugurate  in  New  Kochelle  will  be  a 
convenience  and  necessity  to  the  people  of  New  Rochelle,  until 
it  first  deals,  perhaps  inexpertly,  with  such  technical  objections 
to  the  validity  of  the  franchise  as  have  here  been  raised.  The 
applicant  comes  before  us  with  what  seems  to  be  an  adequate 
"consent  of  the  local  authorities  of  the  city."  This  was  grant- 
ed by  the  municipal  axithorities,  in  a  formal  manner,  after  pub- 
lic hearing,  and  after  extensive  negotiations  between  the  appli* 
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cant  and  these  authorities — ^all  conducted  in  the  open.  The  pur- 
pose of  these  negotiations,  as  stated  to  us,  was  to  bring  about 
such  modifications  in  the  original  routes  asked  for  as  would  bet- 
ter serve  the  interests  and  convenience  of  the  people  of  the  com- 
munity, and  at  the  same  time  conflict  as  little  as  possible  with 
the  existing  trolley  service.  As  a  matter  of  fact  the  changes 
made  in  the  routes  first  proposed  were  not  many.  Now  whether 
this  fact- — that  the  routes  finally  approved  by  the  municipal 
authorities  vary  slightly  from  those  which  were  asked  for  in  the 
first  instance — ^vitiates  the  franchise,  or  whether  as  a  matter  of 
fact  there  were  irregularities  in  the  advertisement  of  the  public 
hearings  before  the  New  Rochelle  conmion  council,  and  if  so 
what  effect  such  irregularity  has  upon  the  validity  of  the  fran- 
chise, are  questions  into  which  we  really  do  not  think  that  we 
are  called  upon  to  enter  at  this  time.  They  are  exceedingly 
technical  questions,  both  of  law  and  of  fact,  and  similar  points 
might  conceivably  be  raised  by  some  interested  party  in  almost 
every  application ^for  a  certificate  of  convenience  and  necessity 
for  the  operation  of  motor  bus  systems  which  may  hereafter  be 
made  to  this  Commission.  If  we  had  to  determine  questions  of 
this  kind  first,  before  going  into  the  merits  at  all,  it  is  conceiv- 
able that  this  Commission,  though  charged  primarily  with  the 
duty  of  determining  the  particular  question  of  convenience  and 
necessity,  might  be  indefinitely  delayed  in  passing  upon  that 
question  in  the  majority  of  cases  before  it.  True,  it  is  also  con- 
ceivable that  applicants  will  occasionally  come  before  us  with 
franchises  so  obviously  and  glaringly  worthless  as  to  warrant 
our  rejecting  their  application  upon  that  ground  alone.  We  do 
not  consider  that  this  is  such  a  case.  Therefore  we  shall  leave 
such  questions  as  have  been  raised  affecting  the  validity  of  the 
franchise  which  was  granted  by  the  New  Rochelle  authorities, 
to  be  subsequently  determined  by  a  proper  tribunal,  and  shall 
proceed  to  discuss  the  pending  application  upon  what  we  con- 
ceive to  be  its  merits. 

[2,  3]  New  Eochelle  now  has  a  population  of  some  32,000 
people,  and  the  business  of  carrying  passengers  within  the  city 
limits  for  15  cents,  or  less,  is  exclusively  in  the  hands  of  the 
Westchester  Electric  Railroad  Company,  whose  system  extends, 
also,  to  other  communities  in  Westchester  county.  This  com- 
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pany's  New  Bochelle  extensiooB  have  been  so  laid  out  as  to 
provide  at  least  partial  transportation  facilities  for  practically 
every  section  of  the  city.  It  goes  without  saying,  of  course, 
that  people  who  do  not  live  directly  along  the  line  of  the  trolley, 
and  who  have  to  walk  for  varying  distances  in  order  to  make  any 
use  of  it,  find  the  present  service  incomplete  and  unsatisfactory. 
The  situation  in  this  respect  does  not  differ  much  in  !N'ew  Eo- 
chelle  from  that  which  may  be  found  in  most  other  cities.  It  is 
an  inevitable  condition  of  trolley  operation  everywhere.  Nor  is 
there  any  more  likelihood  in  New  Eochelle  than  in  other  com- 
munities of  its  size  and  character  that  from  now  on  trolley  lines 
will  be  laid  upon  a  good  many  of  the  public  highways  that  have 
already  escaped  this  kind  of  occupancy.  Owing  to  improve- 
ments which  have  recently  occurred  in  the  field  of  automobile 
construction  and  in  the  way  our  public  highways  are  being  main- 
tained, there  appears  to  be  less  likelihood  to-day  than  there  has 
ever  been  since  trolleys  were  first  introduced,  of  extensive  new 
trolley  construction  in  cities  like  New  Rochelle.  So  that,  broadly 
speaking,  it  may  be  said — and  this  applies  to  practically  every 
city  in  the  state — ^that  the  only  relief  in  sight  for  those  who  do 
not  live  along  existing  trolley  routes  lies  in  the  possibility  of 
efficient  motor  vehicle  service  being  introduced. 

Otherwise  the  people  of  New  Eochelle  may  be  said  to  receive 
fairly  satisfactory  service  from  the  Westchester  Electric  Rail- 
road Company.  The  several  branches  of  the  trolley  road,  tapping 
the  various  sections  of  the  town,  converge  near  the  New  Eochelle 
station  of  the  New  York,  New  Haven,  &  Hartford  Eailroad. 
Transfers  are  given  at  this  point.  In  the  immediate  neighbor- 
hood of  the  station,  practically  every  street  and  highway  is  trav- 
ersed, for  a  certain  distance,  by  one  or  another  of  the  branches 
of  the  present  trolley  system. 

The  present  applicant  has  not  unnaturally  taken  the  imme- 
diate neighborhood  of  the  New  York,  New  Haven,  &  Hartford 
Railroad  station  as  the  central  point  of  his  proposed  system,  also. 
He  could  not  very  well  do  otherwise,  and  give  any  proper  service 
to  the  people  of  New  Eochelle.  In  a  city  like  New  Eochelle, 
which  is  a  sleeping  place  for  thousands  of  New  York  business 
men,  a  much  larger  proportion  of  these  people  make  daily  use 
of  the  railroad  than  is  ti-ue  in  the  case  of  most  other  cities.    Eeo- 
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ognizing  that  f  act,  just  as  the  trolley  company  recognised  It  long 
ago,  the  present  applicant  has  planned  to  make  the  railroad  sta- 
tion the  virtual  starting  point  for  each  of  his  six  proposed  routes 
within  the  city.  Inevitably,  of  course,  eadi  of  these  six  routes 
contemplates  the  use  of  a  street  already  occupied  by  the  trolley 
for  a  certain  distance  in  the  neighborhood  of  the  station.  There 
is  no  street  in  that  neighborhood  that  is  not  so  occupied.  In 
other  respects,  however,  four  out  of  the  six  proposed  new  routes 
have  been  laid  but  so  as  not  to  come  into  any  actual  conflict  at 
aU  with  the  present  trolley  routes.  They  leave  the  trolley  tracks 
at  the  nearest  free  street,  or  substantially  so,  and  thereafter 
traverse  highways  which  have  no  trolley  service,  and  often  at 
points  so  far  removed  from  the  present  trolley  lines  as  to  make 
the  idea  of  competition  between  the  old  and  the  proposed  new 
system  a  very  far  fetched  one  indeed.  Still,  even  in  these  cases, 
it  is  no  doubt  true  that  a  great  many  people  who  will  use  the 
new  lines  if  they  are  established  now  avail  themselves  more  or 
less  unsatisfactorily  of  the  existing  trolley  service — so  that  in 
that  sense,  Mr.  Gray's  entire  proposed  system  will  be  in  com- 
petition with  the  present  one.  In  the  case  of  routes  Nos.  3  and 
5  described  in  Mr.  Gray's  franchise,  the  competition  will  be  ac- 
tual and  direct.  These  routes  make  practically  exclusive  use  of 
streets  upon  which  the  trolley  now  runs.  i 

In  passing  upon  Mr.  Gray's  application  for  a  franchise,  the 
mayor  and  common  council  of  the  city  of  New  Bochelle  seem 
to  have  taken  every  proper  precaution  against  casual  or  fly-by- 
night  methods  creeping  into  the  operation  of  the  new  system. 
They  have  included  in  the  franchise  many  conditions  designed 
to  be  of  benefit  to  the  local  traveling  public  The  franchise  which 
Mr.  Gray  finally  got  from  the  New  Kochelle  authorities  pro- 
vides, among  other  things,  that  the  busses  shall  seat  from  ten  to 
icventeen  people,  that  they  shall  be  of  the  "Pay-As- You-Enter" 
type,  that  they  shall  have  pneumatic  tires,  tl/at  they  shall  be , 
kept  in  good  condition,  and  that  all  passengers  shall  have  seats, 
that  the  fare  for  any  continuous  ride  on  any  route  shall  be  5 
cents,  that  children  under  five  and  policemen  and  firemen  on 
duty  shall  be  carried  free,  that  they  shall  be  run  on  a  twenty 
minute  schedule  from  6 :30  a.  m.  to  1 :30  a.  m.,  that  the  fran- 
chise shall  expire  in  ten  years,  that  3  per  cent  of  the  gross  eam- 
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ings  shall  be  paid  quarterly  to  the  city,  that  a  bond  shall  be 
given  to  insure  prompt  payment  of  this  and  other  obligations, 
that  the  busses  shall  stop  upon  signal  at  the  near  side  of  street 
crossings,  and  shall  be  subject  to  the  present  and  future  traffic 
regulations  of  the  city,  that  the  franchise  shall  be  forfeited  in 
the  event  of  the  insolvency  of  the  holder  or  of  a  failure  to  oper- 
ate the  new  system  in  accordance  with  the  terms  of  the  fran- 
dnae.  The  inclusion  of  these  and  other  precautionary  require- 
ments in  the  franchise  granted  by  the  city  of  Kew  Bochelle 
shows  that,  from  the  standpoint  of  the  traveling  public  at  least, 
the  municipal  authorities  have  dealt  with  this  matter  in  no  care- 
less or  haphazard  fashion,  but  that  on  the  contrary  every  effort, 
consistent  with  giving  the  new  company  a  chance  for  its  life, 
has  been  made  to  insure  good  service  to  the  people  of  New 
Rochelle.  Therein  this  case  differs  widely  from  some  other  ap- 
plications which  have  been,  and  doubtless  from  many  which 
will  be,  made  to  this  Commission  under  the  new  law. 

At  the  recent  hearing  before  this  Conmiission  the  mayor  of 
New  Bochelle  and  other  prominent  citizens  appeared  and  urged 
that  a  certificate  of  convenience  and  necessity  be  issued  to  the 
applicant  with  the  least  possible  delay.  Testimony  showing 
the  great  convenience  it  would  be  to  every  part  of  the  city  if 
these  new  transit  facilities  were  established,  was  offered.  Mr. 
Gray,  the  applicant,  disclaimed  any  idea  of  direct  competition 
with  the  existing  trolley  system — although  reserving  to  himself, 
of  course,  the  right  to  pick  up  fares  along  such  portions  of  his 
several  routes  as  might  coincide  with  the  present  trolley  routes. 
His  real  purpose,  he  said,  was  to  furnish  for  the  first  time,  trans- 
portation facilities  to  growing  sections  of  the  city  which  are  so 
far  distant  from  the  lines  of  the  present  system  as  practically  to 
derive  no  benefit  whatever  from  its  existence.  In  justification 
of  the  virtual  paralleling  of  the  existing  street  railroad  by  his 
proposed  routes  Nos.  3  and  5,  he  pointed  to  the  rapid  growth 
of  these  sections  and  to  the  advantage  it  would  be  to  the  people 
there  to  enjoy  even  more  ways  of  getting  to  and  from  the  station 
than  they  now  possess.  No  serious  attack  was  made  by  the  ap- 
plicant, or  by  anyone  else,  upon  the  manner  in  which  the  trolley 
lines  are  now  being  operated.     A  certain  amount  of  stress,  it 

is  true,  was  laid  upon  the  fact  that  the  trolley  company's  system 
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of  transfers  brings  such  large  numbers  of  out-of-town  people  into 
New  Rochelle  that  the  company's  purely  local  business  can  no 
longer  be  satisfactorily  taken  care  of.  On  the  whole,  however, 
the  trolley  company  was  given  full  credit  for  doing  the  best  it 
could  under  existing  conditions.  But  every  witness  insisted  that 
the  projected  motor  line,  if  established,  would  add  greatly  to  the 
convenience  of  thousands  of  residents  of  New  Rochelle,  in 
the  case  of  many  of  whom  the  establishment  of  such  a  line  was 
an  absolute  necessity  if  they  were  ever  to  enjoy  any  real  trans- 
portation facilities  at  alL  Without  regard  to  the  effect  it  might 
have  upon  the  business  of  the  trolley  company,  representative 
citizens  from  all  parts  of  New  Exxjhelle  expressed  themselves  as 
unqualifiedly  in  favor  of  the  establishment  of  this  new  motor 
bus  service. 

From  all  of  which  it  will  be  seen  that  in  this  New  Rochelle 
case  we  have  a  very  typical  situation  indeed  to  deal  with.  Many 
applications  involving  in  the  main  similar  states  of  fact  are  bound 
to  be  made  to  us  in  the  near  future,  under  chapter  667  of  the 
Laws  of  1915.  Many  such  are,  in  fact,  already  pending.  Each 
of  these  cases  will  have  to  be  determined,  of  course,  in  the  light 
of  its  own  surrounding  circunjgtances,  and  upon  its  own  merits. 
At  the  same  time,  it  may  be  desirable  that  the  Commission  should 
briefly  state  its  reasons  for  arriving  at  the  decision  it  has  come 
to  in  this  particular  case — thus  perhaps  assisting  those  inter- 
ested in  subsequent  applications  by  affording  them  prompt  indi- 
cation of  the  general  view  which  the  Commission  takes  upon 
some  of  the  points  which,  in  one  way  or  another,  will  probably 
come  up  in  connection  with  nearly  every  other  application  of 
this  kind. 

We  have  reached  the  conclusion,  in  the  present  case,  that  Mr. 
Gray's  application  should  be  granted  in  so  far  as  it  concerns  his 
proposed  routes  Nos.  1,  2,  4,  and  6,  and  that  it  should  be  denied 
in  so  far  as  it  concerns  his  proposed  routes  Nos.  8  and  5.  As 
already  mentioned,  the  first  four  routes  have  been  laid  out  with 
the  intention  of  avoiding  direct  competition  with  the  existing 
trolley  as  much  as  possible.  Their  incidental  paralleling  of  the 
trolley  tracks  for  short  distances  near  the  New  Rochelle  sta- 
tion is,  under  the  circumstances,  unavoidable,  and  does  not  of 

itself  seem  to  warrant  a  rejection  of  the  routes.  In  other  re- 
P.U.R.1916A. 


Digitized  by 


Google 


PETITION  OF  GRAY.  41 

spects  we  do  not  consider  that  these  routes  really  compete  with 
the  existing  trolley  routes  at  all — at  least  not  to  the  extent  of 
violating  any  right  which  the  railroad  company  has  to  protec- 
tion at  the  hands  of  this  Commission  against  unnecessary  and 
wasteful  competition.  That  it,  and  all  companies  similarly  situ- 
ated, are  entitled  to  such  protection  up  to  a  certain  point,  is  a 
fact  beyond  any  possible  question.  It  was  one  of  the  wise  and 
just  provisions  of  the  Public  Service  Commissions  law  to  vest 
in  the  Commissions  requisite  authority  to  prevent  wasteful  and 
anprofitable  competition  between  privately  owned  enterprises 
3ngaged  in  any  public  utility  field.  The  reasons  for  doing  this 
were  obvious.  The  people  of  New  York  state  in  their  collective 
3apacity  have  not  as  yet  seen  fit  to  engage  largely  in  any  form 
vf  government-operated  utility  enterprise.  Individual  courage, 
energy,  foresight,  and  a  willingness  on  the  part  of  private  in- 
vestors to  risk  large  sums  in  bringing  modem  conveniences  with- 
in the  reach  of  all  men, — these  have  been  the  only  agencies 
through  whichj  speaking  generally,  it  has  hitherto  been  pos- 
sible for  the  people  of  the  state  of  New  York  to  enjoy  the  bene- 
fits attaching  to  such  necessaries  of  modem  life  as  improved 
transit,  lighting,  telephonic,  and  telegraphic  facilities.  Great 
financial  hazard  to  the  promoters  of  privately  owned  public  utili- 
ties mark  the  pioneer  period  of  nearly  all  these  enterprises.  Any 
popular  idea  there  may  be  to  the  effect  that  those  who  were  first 
in  these  fields  invariably  reaped  large  returns  is  a  mistaken  one. 
The  history  of  railway  receiverships,  and  indeed  of  those  dark 
days  in  the  lives  of  all  public  utilities  when  the  public  was  slow- 
ly waking  up  to  the  realization  that  it  would  be  worth  its  while 
to  avail  itself  of  the  new  facilities,  will  amply  refute  any  such 
idea.  Doubtless,  therefore,  when  it  passed  the  Public  Service 
Commissions  law,  the  legislature  included  among  its  provisions 
the  one  we  are  here  discussing  very  largely  from  a  sense  of 
fairness  to  the  private  interests  already  engaged  in  these  fields 
of  work.  But  the  chief  consideration  must  have  been  a  realiza- 
tion that,  without  some  such  protective  provision  in  the  law, 
the  public  itself  would  be  the  ultimate  sufferers  from  ill-regu- 
lated and  wanton  competitive  conditions.  It  was  plain  that  un- 
der such  conditions  none  of  the  competitors  in  any  given  field* 

could  hope  to  enjoy  the  degree  of  financial  ease  and  prosperity 
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which  in  the  long  run  is  absolutely  essential  if  good  service  is 
to  be  given.  After  the  money  first  invested  in  launching  a  pub- 
lic service  enterprise  has  gone,  the  only  condition  upon  which 
more  money  can  be  obtained  is  that  the  enterprise  shall  be  a  finan- 
cial success.  More  money,  and  still  more  money,  is  a  constant 
need  in  connection  with  all  public  utility  establishments,  if  they 
are  to  keep  abreast  of  modem  scientific  progress,  and  if  the 
scope  of  the  original  enterprise  is  to  be  extended  so  that  multi- 
tudes of  people  may  in  the  end  share  its  advantages.  The  check 
upon  unwise  competition  which  the  Public  Service  Commissions 
law  enables  the  Commission  to  exercise  is,  therefore,  abundantly 
justified,  we  think,  from  the  point  of  view  of  public  advantage 
alone.  The  power  has  been  made  use  of  more  than  once  in  what 
seems  to  have  been  the  best  interest  of  the  people  of  the  state. 
Now  the  railroad  company  contends,  with  undoubted  sincerity, 
that  both  itself  and  the  public  will  suffer  seriously  from  the 
threatened  competition  of  Mr.  Gray's  proposed  motor  bus  lines. 
The  Commission  has  listened  to  that  argument  with  all  the  sym- 
pathy which  naturally  attaches  to  the  belief  we  entertain  that 
the  legislature  acted  wisely  in  including  in  the  Public  Service 
Commissions  law  the  provision  upon  which  the  railroad  company 
here  relies.  We  are  unable,  however,  to  agree  with  the  railroad 
company  as  to  what  our  duty  is,  in  this  particular  case.  So 
far  as  routes  Nos.  1,  2,  4,  and  6  on  Mr.  Gray's  plan  are  con- 
cerned, it  appears  perfectly  plain  to  us  that  it  would  be  a  gross 
abuse  of  power  for  us  to  forbid  the  establishment  of  these  routes. 
It  was  not  the  intention  of  the  l^islature  to  forbid  all  competition 
between  utility  companies.  That  is  made  perfectly  clear  by  the 
wording  of  the  law.  And  certainly  it  was  not  intended,  either, 
to  place  the  Public  Service  Commissions  in  the  position  of  ap- 
parently preventing  the  people  of  any  locality  from  enjoying,  to 
the  fullest  extent  consistent  with  the  general  good,  all  new  im- 
provements and  conveniences  as  fast  as  these  might  appear.  We 
should  have  to  hold,  in  effect,  that  the  legislature  intended  these 
Commissions  to  fill  some  such  invidious  and  ungrateful  role  as 
this — ^that  we  were  expected  to  be  mere  impeders  of  modern 
progress  in  the  public  utility  field — ^before  we  could  accept  the 
reasoning  of  the  Westchester  Electric  Railroad  Company  as  to 
what  our  duty  is  in  reference  to  granting  or  withholding  approval 
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of  the  proposed  routes  Noe.  1,  2,  4,  and  6.  The  ^^competitiony'' 
in  the  case  of  these  routes,  is  of  a  vastly  different  kind  from  that 
straight-out  competition  between  two  services  substantially  sim- 
ilar in  kind  and  value,  which  we  think  the  l^islature  had  in 
mind  when  it  directed  us  under  certain  conditions  to  apply  the 
brakes  to  such  competition  in  the  same  territory*  In  the  case 
of  Mr.  Oray^s  four  first-mentioned  routes,  his  new  motor  busses 
will,  as  we  have  pointed  out,  run  on  entirely  different  streets 
from  those  occupied  by  the  trolleys — some  of  them  parallel  it 
is  true,  but  these  distant  one  from  another,  and  for  the  most 
part  not  on  parallel  streets  at  all.  Thus  direct  transportation 
facilities  will  be  given  to  large  numbers  of  people  who  now  have 
no  direct  facilities.  We  are  unable  to  accept  the  view  that, 
merely  because  it  is  now  possible  for  these  people  by  walking 
a  certain  distance  to  use  the  trolley,  they  should  forever  be  de- 
barred from  the  benefits  of  more  immediate  and  convenient  trans- 
portation. 

[4]  We. have  a  feeling,  too,  that  the  widely  differing  points 
of  view  which  people  have  upon  the  question  whether  traveling 
in  a  motor  bus  is  as  pleasant  as  traveling  in  a  trolley,  or  vice 
versa,  is  a  relevant  consideration  for  us  to  give  at  least  a  little 
weight  to  in  determining  a  matter  of  this  kind.  The  two  methods 
of  transportation  seem  to  appeal,  loosely,  to  different  publics. 
People  "react''  from  them,  as  the  saying  is,  differently.  One  com- 
muter, to  whom  riding  in  a  trolley  is  mere  pain  and  penance, 
may  feel  an  anticipatory  glow  at  the  thought  of  making  the  last 
stage  of  his  homeward  journey  in  one  of  Mr.  Gray's  motor  busses. 
The  sentiments  of  his  neighbor,  confronted  by  such  a  prospect, 
may  be  diametrically  the  opposite  of  these.  He  may  prefer  the 
trolley.  From  a  utilitarian  standpoint  the  two  kinds  of  travel 
have  precisely  the  same  purpose,  but  ought  not  people  be  allowed 
a  little  latitude  in  using  the  kind  of  transportation  facility  they 
like  best,  when  business  men  stand  ready  to  furnish  either  kind  ? 
Is  it  the  policy  of  our  government  to  so  far  interfere  with  in« 
dividual  liberty  as  to  say  that  even  this  small  measure  of  it  is 
dangerous,  and  that  the  state  should  step  in  and  stop  it  ?  That 
is  very  much  the  way  this  problem  strikes  large  numbers  of  in- 
telligent and  public-spirited  people,  at  first  blush.  They  cannot 
for  the  life  of  them  see  upon  what  Intimate  ground  a  public 
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body  of  this  kind  can  interfere  with  as  many  bona  fide.  propv>fials 
like  Mr.  Gray's  as  there  are  people  ready  to  make  them,  and  tc 
back  them  financially.  And  this  is  a  point  of  view  which  can- 
not be  entirely  ignored. 

[5]  Still,  in  the  case  of  routes  ITos.  3  and  5,  we  have  some- 
what reluctantly  reached  the  conclusion  that  we  should  be  vio- 
lating the  spirit  and  intent  of  the  Public  Service  Commissions 
law  if  we  issued  the  certificate  of  convenience  and  necessity  that 
is  asked  for.  These  routes  parallel  the  trolley,  upon  the  same 
streets,  practically  through  their  entiVe  length.  The  population 
in  the  portions  of  the  city  which  they  penetrate  is  not  particu- 
larly dense.  Both  the  Winyah  and  North  avenue  sections  are 
inhabited  largely  by  well-to-do  people,  many  of  whom  keep  motor 
cars  of  their  own.  In  the  sense  that  it  would  allow  people  an 
even  larger  choice  than  they  now  have  of  ways  to  get  to  and 
from  the  station,  it  would  undoubtedly  be  a  convenience  if  Mr. 
Gray's  proposed  routes  Nos.  3  and  5  were  established.  But  by 
no  stretch  of  the  imagination  can  it  be  conceived  of  as  a  neces- 
sity. And  to  permit  it  would  be  to  compel  the  existing  street 
railroad  company  to  meet  competition  of  a  kind  which  would 
pretty  certainly  cripple  it,  and  which  might  (other  factors  con- 
tributing) inflict  irreparable  injury  upon  it.  Therefore,  de- 
spite the  doubts  heretofore  expressed  as  to  where  our  duty  really 
lies  in  cases  like  this,  we  have  concluded  that  the  issuance  of  such 
a  certificate  as  is  here  asked  for  in  the  case  of  routes  Nos.  3  and 
5  would  be  an  improper  exercise  of  power  on  the  part  of  the 
Commission.  No  real  case  upon  the  score  of  necessity  has  been 
presented  to  us  at  all. 

[6]  We  have  discussed  this  matter  at  some  length,  partly  be- 
cause it  is  the  first  case  to  come  up  for  decision  under  the  new 
law,  and  partly  because  it  seems  to  raise  in  a  very  clear-cut  and 
discussable  form  nearly  all  the  serious  considerations  of  public 
policy  which  will  have  to  be  borne  in  mind  by  the  Commission 
in  disposing  of  future  applications  for  certificates  of  convenience 
and  necessity  to  motor  bus  projects  of  the  better  sort.  The 
same  considerations  ought,  we  think,  be  thoughtfully  taken  into 
account  by  those  who  may  have  it  in  mind  to  petition  this  Com- 
mission for  such  certificates  in  the  future,  before  they  make  their 

applications.     Broadly  speaking,  what  must  guide  the  Commis- ' 
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sion  in  all  such  cases  is  an  enlightened  view  of  what  will  best,  in 
the  long  run,  serve  the  public  at  large.  Such  other  duties  as  we 
may  have  in  this  connection — such  a  duty,  for  instance,  as  that 
of  protecting  existing  investments,  under  certain  circumstances, 
against  competition — ^must  be  regarded  as  subordinate  to  our 
primary  duty  to  the  public,  if  (as  may  sometimes  happen)  these 
duties  should  appear  to  clash.  But  we  are  inclined  to  think  that 
real  conflict  between  these  two  apparently  divergent  responsi- 
bilities will  occur  very  much  less  frequently  than  it  might  at 
first  blush  be  expected  to.  In  the  last  analysis,  the  protection  of 
investments  which  have  already  been  made  in  public  utility 
enterprises  in  good  faith  will  be  seen  to  harmonize  pretty  well 
with  the  idea  that  the  public  ought  always  get  the  benefit  of  the 
very  best  there  is  in  the  way  of  transportation  and  other  similar 
facilities.  The  best  there  is,  in  most  cases,  can  probably  be 
most  certainly  achieved  through  the  policy  of  protecting  our 
well-managed  public  service  corporations  from  the  sort  of  com- 
petition that  in  the  end  leads  to  the  bankruptcy  of  both  com- 
petitors, to  the  ultimate  injury  of  the  public  itself.  In  the  case 
of  Mr.  Gray's  motor  busses  on  Winyah  and  North  avenues,  we 
think  that  their  establishment  upon  routes  already  so  well  served 
by  the  trolley  as  these  two  routes  are,  would  not  be  justified  by 
any  real  public  need  for  the  additional  facilities,  while  their 
effect  upon  the  trolley  company's  filnancial  ability  to  give  people 
living  on  North  and  Winyah  avenues  as  good  transportation  serv- 
ice in  the  future  as  it  has  given  them  in  the  past  might  be  very 
injurious  indeed.  In  withholding  approval  from  that  portion 
of  Mr.  Gray's  plan,  we  think  we  are  protecting  the  public  in 
just  the  way  that  Public  Service  Commissions,  under  such  cir- 
cumstances, are  expected  to  protect  the  public.  We  approve  of 
routes  Xos.  1,  2,  4,  and  6,  because  we  believe  that,  if  these  are 
established,  they  will  satisfy  a  legitimate  demand  for  better 
transit  facilities,  without  any  material  resulting  loss  (and  per- 
haps even  with  some  eventual  profit)  to  the  Westchester  Electric 
Kailroad  Company.  It  is  by  no  means  inconceivable  that  the 
increase  in  the  population  of  New  Rochelle  which  may  be  an- 
ticipated if  the  benefits  of  cheap  local  transportation  are  extend- 
ed through  all  parts  of  the  city,  will  in  the  end  be  accompanied 

by  an  increase  in  the  prosperity  of  every  well-managed  local 
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enterprise  in  the  neighborhood.  The  history  of  the  business  of 
urban  transportation  justifies  the  hope  that  such  benefits  will  in 
the  end  extend  even  to  the  older  transportation  companies,  who 
now  look  upon  new  comers  in  the  field  as  dangerous  rivals,  but 
who  may  nevertheless  be  eventual  gainers  from  the  local  growth 
which  these  new  comers  help  to  promote. 

In  reaching  the  foregoing  conclusions  the  Commission  desires 
it  to  be  distinctly  imderstood  that  it  is  not  at  this  time  deter- 
mining what  the  legal  effect  will  be  upon  the  applicant's  fran- 
chise, if  otherwise  valid,  of  the  Commission's  decision  that  a 
certificate  of  convenience  and  necessity  shall  issue  only  as  to 
some  of  the  routes  specified  in  the  franchise,  and  not  as  to  all. 
We  believe  that  the  duty  which  the  legislature  has  imposed  upon 
us  in  connection  with  cases  of  this  kind  will  best  be  performed 
if  we  simply  decide,  strictly  upon  its  merits,  the  question  of 
public  convenience  and  necessity  as  to  those  routes  separately — 
leaving  it  to  other  tribunals,  upon  the  proper  motion  of  interested 
parties,  to  determine  what  the  legal  consequences  of  our  de- 
cision are,  and  what  further  steps  (if  any)  need  be  taken  in 
the  light  of  that  decision  to  protect  the  rights  of  any  of  these 
parties. 


SOUTH  DAKOTA  BOARD  OF  RAIIiROAD  COMMISSIONERS. 

MARTIN  JENNEN  et  al. 

V. 

FAIRMOUNT  &  VEBLEN  RAILWAY  COMPANY  et  al. 

[F-209.] 

Service  ^^  Bailroad8  ^  Station  house. 

Railroads  were  required  to  establish  a  station  house  and  facili- 
ties at  a  station  in  a  rich  farming  community,  although  the  volume  of 
traffic  thereat  was  very  small,  where  the  absence  of  places  of  business 
where  farmers  could  do  their  trading  was  a  contributing  cause,  and  a 
general  store  and  other  business  buildings  are  in  process  of  erection, 
or  in  contemplation. 

[October  16,  1915.] 

Complaint  to  compel  the  constniction  of  a  station  house  and 
platform  at  Hilltop;  granted. 

The  appearances  are  set  out  in  the  opinion. 
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Bj  the  Board:  The  complaint  in  this  case  asks  for  the  con- 
struction o!f  a  station  house  and  platform  at  Hilltop  on  the  line 
of  railway  of  the  defendant  in  Marshall  county,  this  state.  The 
case  was  heard  at  Hilltop  on  August  27,  1915.  The  complain- 
ants appeared  by  Mr.  Otto  L.  Kaas  and  Mr.  Albert  H.  Wells, 
attorneys,  and  the  defendant  by  Mr.  Robert  V.  Gleason  of  Minne- 
apolis, general  attorney  for  the  Minneapolis,  St.  Paul,  &  Sault 
Ste.  Marie  Railway  Company.  A  number  of  witnesses  were 
sworn  on  the  part  of  the  complainants  and  their  testimony  taken. 
No  evidence  was  introduced  by  the  defendants,  but  they  rested 
their  case  on  oral  statement. 

From  all  the  testimony  in  this  case  it  appears  that  the  Fair- 
mount  &  Veblen  Railway  Company  established  Hilltop  as  one ' 
of  its  regular  stations,  and  according  to  exhibit  2,  which  is  the 
time-table  showing  the  time  of  arrival  and  departure  of  their 
r^ular  trains  over  the  line  of  railroad,  the  train  from  Fairmount 
reaches  Hilltop  at  1  o'clock  and  30  minutes  in  the  afternoon, 
and  the  morning  train  returning  reaches  Hilltop  at  11  o'clock 
in  the  forenoon.  Hilltop  is  9%o  miles  from  Veblen,  and  from 
it  to  the  next  station,  Lake  City,  the  distance  is  8^  miles. 
This  line  of  railway  is  built  through  a  hrlly  country,  and  from 
the  record  it  appears  that  there  is  a  difference  of  at  least  500 
feet  in  the  elevation  between  Veblen  and  Hilltop.  The  line  of 
railway  was  completed  through  Hilltop  in  the  late  fall  of  1914, 
and  at  the  time  it  was  built  there  was  installed  at  Hilltop  a  side 
track  and  an  elevator.  Since  that  time  some  buildings  have  been 
partially  completed.  One  of  the  witnesses,  who  is  building  a 
store  building  and  who  has  been  previously  located  at  an  inland 
town,  intends  to  carry  a  stock  of  general  merchandise  valued  at 
between  $15,000  and  $16,000,  and  his  brother  was  at  the  time 
of  the  hearing  putting  up  a  building  to  be  used  as  a  restaurant. 
Other  buildings  are,  as  shown  by  the  record,  in  contemplation. 
It  is  impossible  to  say  under  these  circumstances  what  revenue 
will  be  derived  at  Hilltop  after  these  places  of  business  have 
installed  their  stocks  of  goods  and  commenced  business.  Hill- 
top is  located  in  a  rich  farming  community,  and  all  of  those  who 
were  offered  as  witnesses  at  the  hearing  expressed  a  desire  to 
transact  their  business  at  Hilltop,  and  gave  as  their  reason  for 
not  transacting  business  at  that  station  in  the  past  the  lack  of 
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station  facilities.  Undoubtedly,  this  was  .contributed  to  by  the 
fact  that  at  Hilltop  there  were  no  store  buildings  and  consequently 
farmers  would  not  be  able  to  do  their  trading  at  Hilltop.  The 
success  of  Hilltop  as  a  station,  as  well  as  the  success  of  its  mer- 
chants, depends  upon  the  patronage  of  the  farmers  living  in  the 
surrounding  community.  Farmers  haul  their  grain  and  ship 
their  live  stock  from  stations  at  which  they  can  transact  their 
other  business.  In  the  locality  contiguous  to  Hilltop  there  is 
produced  a  large  quantity  of  grain  and  live  stock,  and  the  farm- 
ers in  that  locality  will  undoubtedly,  after  general  stores  are 
opened  at  Hilltop  so  that  they  can  transact  all  of  their  business 
at  that  place,  haul  their  live  stock  and  grain  to  market  at  Hill- 
,  top.  Where  a  railway  company  establishes  a  station  it  should 
make  some  provision  for  the  accommodation  of  the  public.  We 
quite  agree  with  the  specially  concurring  opinion  of  Mr.  Justice 
Haney  of  our  supreme  court  in  the  case  of  State  ex  reL  Tomp- 
kins V.  Chicago,  St.  P.  M.  &  O.  K.  Co.  12  S.  D.  312,  47  L.R.A. 
569,. 81  N.  W.  603,  in  which  it  is  said: 

"Haney,  J.,  concurs  in  the  result  upon  the  ground  that,  imder 
existing  statutes,  it  is  defendant's  duty,  regardless  of  the  action 
taken  by  the  commissioners,  to  provide  a  suitable  station  house 
at  the  station  established  by  itself." 

We  are  not  unmindful  of  the  fact  that  from  the  time  this 
line  of  road  was  thrown  open  to  operation  and  the  time  of  the 
hearing  the  volume  of  business  transacted  at  the  station  of  Hill- 
top was  very  smalL  One  of  the  things  which  contributed  to  that 
situation,  however,  was  the  fact  that  there  were  no  places  of 
business  at  Hilltop  where  the  farmers  could  do  their  trading. 
If  they  brought  in  gi*ain  to  Hilltop  they  would  be  required  to 
go  to  some  other  station  to  buy  their  boots  and  shoes,  groceries, 
and  dry  goods,  and  it  is  not  surprising  that  the  volume  of  busi- 
ness was  not  large  because  of  this  very  fact. 

After  a  careful  examination  of  all  the  testimony  in  this  case 
we  are  of  the  opinion  and  find  that  the  people  located  in  the 
vicinity  of  Hilltop,  and  who  would  naturally  transact  their  busi- 
ness with  the  railway  company  at  that  point,  are  entitled  to  the 
accommodations  which  would  be  provided  by  a  station  house  and 
platform,  and  that  a  station  house  to  properly  accommodate  the 
public  and  in  which  could  be  housed  freight  and  express  ship- 
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ments  arriving  at  and  departing  from  that  station  sLould  be  so 
oonstructed  as  to  provide  a  room  not  less  than  14  x  16  as  a  wait- 
ing room  and  12  x  14  feet  as  a  room  for  the  storage  of  baggage, 
mail,  express,  and  freight,  and  that  the  station  platform  should 
be  not  less  than  100  feet  in  length,  and  in  front  of  the  station 
building  not  less  than  14  feet  in  width,  and  that  freight  and 
express  matter  arriving  on  trains  should  by  the  train  crew  be 
deposited  in  the  freight  room  until  called  for,  and  that  some 
arrangement  should  be  made  at  Hilltop  for  a  custodian  who 
would  have  in  his  possession  the  key  to  the  freight  room  and 
depot,  and  who  would  in  proper  seasons  keep  the  station  house 
lighted  and  warmed  prior  to  the  arrival  and  departure  of  trains, 
and  give  proper  attention  to  baggage,  mail,  express,  and  incom- 
ing and  outbound  freight,  and  that  an  order  should  be  entered 
accordingly. 

Done  in  regular  session  at  the  city  of  Pierre,  the  capital,  on 
this  16th  day  of  October,  1916. 
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BOYLP 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  EAILROAD  COMPANY  et  al. 

[No.  1638.] 

(222  Fed.  639.) 

Apportionment '^  Railroad   earnings   and   expenses '-' Application    of 
new  formula  to  former  reports  of  operation, 

1.  A  reaBsignment  to  a  state,  under  a  new  formula,  of  an  appor 
tionmcnt  under  an  old  formula  of  the  earnings  and  expenses  of  a  rail- 
road, divided  between  freight  and  passenger  service  for  specified  years, 
such  reassignment  being  made  by  comparing  the  result  obtained  by  the 
application  of  the  old  formula  and  the  new  and  by  equating  the  earn- 
ings and  expenses  of  such  years  on  the  basis  of  the  percentage  relation 
of  the  result  obtained  thereby,  will  secure  results  as  nearly  correct 
as  possible  for  the  purpose  of  a  rate  inquiry  when  no  separate  account 
of  the  cost  of  two  classes  of  traffic  has  been  kept. 

Apportionment  —  Use  of  railroad  roadbed  —  Engine  ton  mite  basis, 

2.  The  engine  ton  mile  basis  is  the  best  method  that  can  be  adopted 
to  determine  the  use  of  a  railroad  roadbed  for  freight,  although  the 
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engines  are  classed  for  potentiality  and  seldom  carry  as  much  load  as  is 
assigned  them  by  the  classification. 
ApparHonmerU ^ Piisaenger  expenses^ Oar  mUe  basis. 

3.  A  formula  for  the  apportionment  of  the  expenses  of  passenger 
traffic  based  on  car  miles  rather  than  on  engine  potentiality  is  proper 
for  the  purpose  of  a  rate  inquiry,  since  trains  are  made  up  to  accom- 
modate that  traffic,  and  the  expense  should  be  regulated  by  the  number 
of  cars  drawn  even  if  there  are  not  sufficient  passengers  to  fill  every 
seat. 

Apportionment -^ BaUroad  property  values '^  Relation  of  transporta" 
tion  expenses. 

4.  The  apportionment  of  the  property  values  of  a  railroad  company 
in  a  state  between  state  and  interstate  on  the  relation  of  transporta- 
tion expenses  will  not  be  declared  improper,  merely  on  the  theory  that 
the  raising  of  any  item  of  expense  in  one  part  of  service  puts  more 
property  valuation  on  the  state  for  interstate  business. 

dpportionment -~  Railroad  yard  and  station  expenses. 

6.  A  formula  for  apportionment  of  railroad  yard  and  station  ex- 
penses between  line  and  terminal,  which  treats  all  business  traffic 
through  the  junction  from  branch  points  as  line,  and  all  of  the  ex- 
pense going  to  foreign  roads  or  coming  therefrom  as  terminal,  is  cor- 
rect; since  in  the  former  case  the  expense  is  a  part  of  the  haul,  and  in 
the  latter  it  belongs  to  the  receiving,  storing,  and  delivering  of  the 
freight. 

Apportionment -^  Maintenance  and  cost  of  railroad  equipment. 

6.  A  formula  for  the  apportionment  of  the  maintenance  and  cost 
of  railroad  equipment  between  line  and  terminal  on  the  basis  of  35 
per  cent  line  and  65  per  cent  terminal  for  freight  car  repairs;  82.5 
per  cent  line  and  17.5  per  cent  terminal  for  passenger  coach  repairs; 
60  per  cent  line  and  40  per  cent  terminal  for  local  freight  engine  re- 
pairs; 68.4  per  cent  line  and  31.6  per  cent  terminal  for  through  freight 
engines;  64  per  cent  line  and  36  per  cent  terminal  for  local  passenger 
engines;  71  per  cent  line  and  29  per  cent  terminal  for  through  passen- 
ger engines,  and  82.5  per  cent  line  and  17.5  per  cent  terminal  for  typi- 
cal passenger  traffic,  is  not  such  an  incorrect  basis  of  apportionment  as 
to  prevent  a  company  relying  upon  it  from  sustaining  the  burden  of 
proving  that  rates  are  noncompensatory. 

Evidence  —  Weight  —  Apportionment. 

7.  Testimony  as  to  the  proper  formula  for  the  apportionment  of 
maintenance  and  cost  of  railroad  equipment  between  lines  and  termi- 
nals by  a  witness  who  has  no  practical  knowledge  on  the  subject,  and 
whose  testimony  is  based  upon  tables  furnishing  no  data  for  making  a 
division  between  line  and  terminal,  such  tables  having  been  compiled 
under  conditions  which  have  so  materially  changed  as  to  make  them 
inapplicable  to  present  day  rolling  stock  of  railways,  is  of  no  value 
whatever  upon  the  question  of  the  proper  basis  of  apportionment. 

Apportionment -^ Incorrect  method  of  charging  terminal  expenses^ 
Effect. 

8.  An  incorrect  method  of  charging  terminal  expenses  will  be  di» 
P.U.R.1916A. 
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fcgftrded  in  a  rate  inquiry  where  it  has  no  relation  whatever  to  the 
ultimate  correetneM  of  the  entire  apportionment. 
ApparUontnetU^C€^€t  of  inter  tmd  intra  state  ImHneas^Uae  haeie, 

9.  Hie  allocation  of  the  ooet  of  inter  and  intra  state  freight  and 
passenger  business  of  a  railroad  in  a  state  according  to  its  use  is  a 
proper  method  of  apportionment. 
Betum  —  ReasanaMenese  ^  Baitreads  ^  Percentage, 

10.  The  return  from  the  operati<Hi  of  a  steam  railroad  should  be  7.6 
per  cent  in  normal  years. 

Betum  —  Inadequatfy  —  Infunction, 

11.  Railroad  rates  which,  if  in  force,  would  produce  according  to 
the  application  of  various  theories  of  apportionment  a  deficit  m  a  re- 
turn of  not  exceeding  2.66  per  cent  on  .the  agreed  valuation  of  the 
company's  property,  will  be  enjoined. 

[April  6,  1016.1 

AcTiOK  in  equity  by  Sidney  E.  Boyle  againgt  the  St.  Louis  & 
San  Francisco  Kailroad  Company  and  others;  decree  enjoining 
enforcement  of  freight  distance  tariff  No.  3  promulgated  by  the 
Arkansas  Kailroad  Commission. 

Appearances:  John  M.  Moore  for  plaintiff;  Joseph  M.  Hill 
for  state  of  Arkansas. 

Triebcr,  District  Judge,  delivered  the  opinion  of  the  court: 
This  is  a  bill  to  enjoin  the  enforcement  of  what  was  designated 
as  freight  distance  tariff  No.  3,  promulgated  by  the  State  Rail- 
road Commissioners  of  the  state  of  Arkansas,  and  also  the  2 
cents  a  mile  passenger  rate  established  by  an  act  of  the  general 
assembly  of  the  state  of  Arkansas  in  1907.  The  bill  was  filed 
in  July,  1908.  The  usual  allegations  that,  for  the  intrastate 
traffic  in  Arkansas,  these  rates  are  noncompensatory  to  an  extent 
that  they  are  confiscatory,  are  relied  on  to  sustain  the  bill.  For 
convenience  the  plaintiff  will  be  referred  to  in  this  opinion  as 
the  company,  and  the  defendant  as  the  state. 

A  temporary  injunction  was  granted  and  a  new  tariff  of  freight 
rates  adopted  under  the  supervision  of  the  court,  which  raised 
the  freight  rates  above  those  established  by  the  tariff  enjoined, 
and  restored  the  passenger  rate  of  3  cents  a  mile.  In  1909  an 
agreement  was  made  between  the  state  and  this  company  that 
the  hearing  of  the  cause  be  postponed  until  the  final  determina- 
tion of  similar  actions  instituted  by  the  St.  Louis,  Iron  Moun- 
tain, &  Southern  Railway  Company  and  the  St.  Louis  South- 
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western  Raflway  Company,  and  a  further  stipulation  that  the 
company  should  make  a  test  of  the  passenger  rate  of  2^  cents 
per  mile,  for  the  purpose  of  deterinining  what  the  effect  of  such 
a  rate  would  be  on  the  net  earnings  of  the  company.  For  eight- 
een months,  in  the  years  1909  and  1910,  the  company  made  the 
passenger  rate  for  intrastate  traffic  2^  cents  per  mile  in  the 
state  of  Arkansas,  and  then  claimed  that  the  test  showed  that 
that  rate  was  not  remunerative,  and  restored  the  3  cents  rate. 
In  due  course  of  time  the  other  cases  were  heard  in  this  court, 
and  then  appealed  to  the  Supreme  Court  of  the  United  States, 
where  it  was  finally  held  that  the  evidence  failed  to  show  the 
invalidating  facts  by  such  definite  and  convincing  proof  as  would 
justify  the  court  to  override  the  action  of  the  state  upon  consti- 
tutional grounds,  and  the  bills  were  directed  to  be  dismissed 
without  prejudice.  Allen  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  230 
U.  S.  653,  57  L.  ed.  1625,  33  Sup.  Ct.  Rep.  1030.  The  opinion 
in  that  case  was  delivered  on  June  16,  1913.  The  week  before, 
Jime  9,  1913,  the  opinion  in  the  Minnesota  Rate  Cases  (Simp- 
son V.  Shepard)  230  TJ.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.). 
1151,  33  Sup.  Ct.  Rep.  729,  had  been  filed.  After  the  opinions 
of  the  Supreme  Court  in  these  and  other  rate  cases  reported  in 
230  U.  S.  352,  had  been  filed,  the  general  managers  of  a  number 
of  the  western  railroads,  including  this  company,  met  in  confer- 
ence with  a  number  of  prominent  railroad  officials,  chief  engi- 
neers, auditors,  statisticians,  comptrollers,  and  general  attorneys, 
to  devise  a  formula  for  the  purpose  of  dividing  valuations  and 
expenses  between  intra  and  inter  state,  and  freight  and  passenger 
traffic,  upon  the  basis  suggested  by  the  Supreme  Court  in  the 
Rate  Cases,  namely,  by  basing  the  division  independently  of 
revenue,  but  solely  as  found  in  the  use  that  is  made  of  the  prop- 
erty by  each.  As  a  result  of  their  labors  a  formula  was  pre- 
pared to  be  used  in  the  apportionment  of  revcnnoj  expenses,  and 
valuation  of  property  to  intra  and  inter  state  passenger  and 
freight  traffic.  As  this  formula  is  a  document  of  39  closely 
printed  pages,  and  the  different  formulse  have  been,  in  many 
matters,  amended  to  meet  the  conditions  prevailing  on  the  road 
of  this  company  in  the  state  of  Arkansas,  it  is  not  practical  to 

insert  it  in  full  in  this  opinion.  It  is  filed  as  exhibit  1,  and  may 
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be  treated  as  a  part  of  this  opinioiL  To  explain  it  briefly^  there 
was  a  division  of  the  expense  between  line  and  terminal,  which 
was  apportioned  between  freight  and  passenger  and  between  intra 
and  inter  state  traffic.  Bases  were  prescribed  for  the  apportion- 
ment  of  revenue  to  state  freight  and  passenger  service,  and  to 
interstate  traffic.  To  divide  the  expenses,  formulse  were  pre- 
pared to  ascertain  separately  the  actual  cost  of  maintenance  of 
way  and  structures,  maintenance  of  equipment,  traffic  expenses, 
transportation  expenses,  and  general  expenses.  For  each  of 
these,  formula  were  made  covering  every  item  pertaining  to 
them,  respectively.  Thus,  for  maintenance  of  way  and  structures 
there  are  23  different  items  to  be  considered,  nearly  every  one 
of  them  subdivided  into  smaller  units,  and  for  some  other  items 
even  a  larger  number  of  subdivisions  was  made,  while  in  others 
a  smaller  number.  The  formulse  for  dividing  between  line  and 
terminal  expenses  contains  116  items. 

Immediately  after  this  formula  had  been  made,  the  company 
made  preparations  for  the  final  hearing  of  this  case,  and  pre- 
pared the  necessary  statistics  in  conformity  with  this  formula. 
As  no  separate  records  had  previously  been  kept  by  this  or  any 
other  company  of  every  item  of  expenditure  pertaining  to  intra 
and  inter  state  and  freight  and  passenger  traffic,  and  especially 
such  records  as  would  enable  them  to  make  the  allocations  and 
apportionments  so  as  to  conform  to  the  rule  established  by  the 
Supreme  Court  in  the  Rate  Cases,  it  was  necessary  to  make  spe- 
cial tests  of  the  use  which  was  made  of  every  branch  of  the  road, 
by  ascertaining  the  separate  items  of  expense  of  intra  and  inter 
state  passenger  and  freight  business,  which  could  not  be  accur- 
ately  determined  from  its  records,  as  previously  kept.  These 
tests  were  made  during  the  months  of  November  and  December, 
1913,  less  than  five  months  after  the  decisions  in  the  Rate  Cases 
had  been  announced.  In  order  to  make  these  tests  accurately, 
printed  blank  forms  were  prepared  by  the  company,  with  printed 
instructions  to  the  employees  on  the  back  of  the  form,  on  which 
ihey  were  to  report  every  item  of  cost  and  the  use  made  thereof, 
whether  for  freight  or  passenger,  intra  or  inter  state  traffic. 
Copies  of  these  forms  and  instructions  are  filed  as  exhibits  to  the 
company's  testimony.    These  data  could  only  be  obtained  with 
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accuracy  concurrently  with  the  operation  of  the  road.  From  the 
reports  made  on  these  forms  it  was  ascertained  what  character  of 
freight  and  in  what  quantities  each  train,  freight,  passenger, 
mixed,  and  through,  carried  within  the  state  and  the  expense 
connected  therewith.  To  obtain  this  information  clerks  were 
placed  upon  every  train  running  in  Arkansas  during  the  entire 
two  months  of  November  and  December,  1913.  Special  yard 
clerks  employed  for  that  purpose  were  placed  at  the  termini  of 
all  through  freight  runs  to  record  and  report  all  of  the  contents 
of  the  trains,  and  when  they  arrived  and  left.  The  conductors 
in  charge  of  through  freight  trains  were  required  to  record  the 
character  and  quantity  of  freight,  distance  hauled,  the  freight 
picked  up  by  and  set  out  of  the  train  at  each  station  between  the 
termini  of  the  run.  The  yard  clerk  at  the  arriving  terminal  of 
that  train  was  required  to  fill  in  on  the  report  handed  to  him  by 
the  conductor,  and  which  the  conductor  had  received  from  the 
clerk  at  the  departing  terminal,  all  the  data  showing  what  was 
received  there,  and  what  was  set  off  on  that  train;  they  were  also 
required  to  record  what  time  was  consumed  in  unloading  and 
loading,  as  well  as  switching,  in  each  yard,  and  by  these  means 
the  data  for  the  factors,  representing  quantity  and  quality  of 
traffic  carried  on  the  different  trains,  were  obtained.  Similar 
records  were  required  to  be  made  as  to  all  other  matters  connected 
with  the  cost  of  the  other  divisions  of  the  formula. 

For  the  passenger  traffic,  the  division  of  expenses,  both  line  and 
terminal,  between  straight  passenger  traffic,  baggage,  mail,  and 
express,  Pullman,  and  dining  cars,  was  made  on  the  "car  foot 
mile"  basis.  The  actual  consist  of  cars  in  every  passenger  train 
was  analyzed,  and  the  nmnber  of  lineal  feet  in  each  train,  as- 
signed to  the  service,  were  determined,  the  measurement  of  the 
space  assigned  in  each  car  to  each  class  of  service  being  multi- 
plied by  the  number  of  miles  that  car  ran  in  Arkansas. 

The  same  analysis  which  was  made  of  the  freight  traffic  was 
made  of  the  passenger  train  traffic;  analysis  of  the  number  of 
stops  and  terminal  delays;  time  devoted  by  yard  engines  to  the 
various  classes  of  service;  the  time  of  yard  and  station  agents' 
work;  the  time  of  station  employees  devoted  to  the  various  classes 
of  service.     All  were  worked  up  in  the  same  detail  and  reported 
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<m  the  ground  where  the  operation  occurred.  The  results  of  the 
passenger  investigation  were  ascertained  from  these  reports  and 
£led  as  exhibit  12  by  the  company. 

To  obtain  the  necessary  data  to  allocate  the  expenses  of  main- 
tenance of  way,  the  section  foremen  on  the  entire  road  in  the 
state  of  Arkansas  were  required  to  keep,  during  the  months  of 
November  and  December,  1913,  a  strict  and  correct  account  of 
the  entire  labor  and  material  expenditures.  An  experienced 
man  would  be  sent  out  on  the  road,  who  would  sit  down 
with  each  section  foreman,  take  his  time  and  material 
books,  of  which  he  rendered  a  report  each  month  to  the  super- 
intendent, and  classify  each  track  over  which  each  individual 
section  foreman  had  charge,  according  to  its  use  as  a  line 
track  or  terminal  track  or  common  to  line  and  terminal.  If 
it  was  used  exclusively  for  the  freight  terminal  service  it  was 
marked  as  a  freight  terminal  track ;  if  it  was  used  exclusively  for 
line  service  it  was  marked  as  a  line  track.  The  straight  line 
tracks,  which  were  common  to  freight  and  passenger,  were  treated 
separately  for  each.  He  was  then  required  to  enter  on  each 
track  section  (6  or  6  miles),  each  day,  a  division  of  his  labor 
and  that  of  the  men  employed  under  him,  and  also  the  material 
used  as  between  these  different  classes  of  track.  His  time  and 
material  books  were  fitted  to  the  tracks  which  he  had  in  his 
charge,  each  of  the  tracks  being  numbered.  When  his  reports 
came  in  they  were  classified,  and  in  that  way  the  actual  mainte- 
nance of  way  expense  for  these  two  months  obtained,  and  then 
subdivided  between  freight  and  passenger  tracks  and  line  and 
terminal  tracks.  The  same  method  was  applied  to  the  build- 
ings, crossings,  and  other  matters  which  are  in  charge  of  section 
foremen.  As  to  the  bridges,  buildings,  and  similar  structures, 
the  company  always  kept  regularly  structure  reports,  in  which 
the  charges  for  the  repairs  or  maintenance  are  kept  separately, 
and  there  it  was  only  necessary  to  classify  these  according  to  the 
use,  as  between  line  and  terminal,  intra  and  inter  state,  and 
freight  and  passenger.  If  the  expense  was  for  the  freight  plat- 
form it  would  be  charged  to  the  freight  terminal,  and  the  same 
process  followed  whatever  use  was  made  of  it.  As  the  main 
hne  between  the  states  was  used  in  common  by  freight  and  pas* 
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senger  service,  it  was  divided  between  them  according  to  the  use; 
for  the  freight  service  the  engine  ton  miles  was  used.  They  ' 
divided  the  expense  of  maintenance  of  way  between  that  which' 
is  charged  to  direct  wear  and  tear  by  reason  of  the  running 
of  trains  and  that  which  accrued  from  the  elements.  Mr.  Ham- 
ilton, the  company's  accountant,  fully  explained  the  reasons  for 
adopting  this  basis,  which  it  is  n6t  deemed  necessary  to  set  out 
here.  After  making  these  explanations  he  stated  that  not  a 
single  item  was  left  to  conjecture,  but  allocated  according  to  its 
use  as  ascertained  in  the  manner  stated. 

In  order  to  obtain  the  station  expenses  during  the  two  months 
mentioned,  every  station  agent  within  the  state  was  required  to 
make  a  study  and  keep  a  daily  record  of  the  time  he  and  each  of 
his  employees  devoted  to  freight  service  or  passenger  service,  to 
handling  of  mail  and  express,  or  telegraph  service,  and  report  at 
the  end  of  the  month.  The  wages  of  the  station  agent  and  his 
employees  were  divided  on  the  same  basis  as  the  freight  and 
passenger,  etc.,  by  each  employee  or  particular  class  of  employees 
engaged  in  the  same  nature  of  work.  He  sent  out  some  of  the 
best  men  to  instruct  the  agents  before  the  work  was  begun,  hav- 
ing them  meet  at  central  points  for  instruction.  These  reports, 
when  received,  were  carefully  examined  and  tabulated.  In  this 
manner  it  is  claimed  there  was  obtained  a  correct  report  of  the 
actual  use  of  the  station  force  made  by  state  and  interstate  freight 
and  passenger  service,  and  the  number  of  shipments  each  agent 
received  and  forwarded  during  these  t\(ro  months.  The  wages 
of  the  freight  clerks  who  were  engaged  in  the  handling,  record- 
ing, and  waybilling  the  e;q)enses  of  the  freight  consignments  were 
divided  between  state  and  interstate  in  accordance  with  the  num- 
ber of  consignments  of  each  class  received  and  delivered  at  each 
individual  station. 

The  warehouse  force  is  shown  separately  in  these  reports,  and 
they  were  divided  on  the  basis  of  the  number  of  tons  of  less 
than  car  load  freight,  state  and  interstate,  received  at  and  for- 
warded from  that  particular  station.  Instead  of  simply  dividing 
the  total  station  expense  in  the  state  and  arbitrarily  assigning 
them  to  freight  and  passenger,  the  actual  cost  and  performance, 
state  and  interstate  at  each  station,  was  localized. 
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Tlie  expense  for  tenninal  charges  was  localized  to  the  state 
where  the  terminal  is  local^  and  that  state  was  compensated  for 
it.  To  obtain  the  proper  data  the  cost  per  ton  of  terminal  serv- 
ice within  the  state  was  determined  for  freight  and  passenger  bj 
ascertaining  the  average  cost  of  a  ton  of  freight  each  mile  and 
the  average  cost  to  line  cost  of  a  passenger  one  mile.  This  was 
reduced  to  the  cost  per  mile  and  the  mileage  thus  ascertained 
according  to  the  number  of  terminals  in  the  state.  Every  entry 
on  the  company's  books  affecting  every  item  of  revenue  was  an- 
alyzed. All  switching  absorptions  made  by  the  company  were 
analyzed  and  attached  to  the  specific  haul  on  which  that  switch- 
ing was  absorbed.  If  the  switching  operation  was  on  intrastate 
business  it  was  deducted  from  the  intrastate,  and  the  same  with 
interstate  absorptions.  The  station  portion  of  the  terminal  ex- 
pense was  divided  on  the  basis  of  the  actual  tonnage  handled  in 
and  out  of  each  individual  station  during  the  two  months.  Each 
individual  yard  was  treated  separately,  and  the  expense  of  that 
yard  treated  separately.  Actual  account  was  kept  of  how  much 
time  each  local  freight  train  in  the  state  switched,  thus  enabling 
them  to  ascertain  the  exact  time  devoted  to  switching  and  loading 
and  unloading  freight  at  each  station  by  the  agent  at  that  point. 
These  reports  show  how  long  the  train  stopped  for  other  purposes, 
such  as  taking  coal  and  water,  meeting  and  passing  trains  and 
getting  orders,  and  these  were  charged  to  line.  By  segregating 
the  actual  performance  of  the  local  and  through  trains  it  was 
found  out  how  much  time  each  devoted  to  this  terminal,  and 
the  expense  was  divided  on  the  basis  of  that  time.  As  local 
freight  trains  but  very  seldom  have  the  use  of  a  switch  engine, 
the  engine  of  the  train  doing  the  switching  was  charged  to  ter- 
minal service. 

For  passenger  terminal  expenses  no  switching  or  loading  nor 
unloading  expense  was  charged,  as  that  is  unnecessary.  The  first 
sixteen  exhibits  of  the  company  give  summaries  of  each  of  these 
items  of  expense  for  these  two  months. 

The  expenses  of  intrastate  passenger  traffic  were  divided  be- 
tween intrastate  passenger  miles  actually  determined  within  that 
period  and  the  cost  per  passenger  mile  for  all  expenses  by  this 

method  arrived  At     The  same  method  was  followed  for  the  inter- 
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state,  and  thus  the  excess  cost  relation  of  the  two  detenmned. 
The  excess  cost  of  the  intrastate  passenger  on  the  basis  of  use 
of  the  property,  it  is  claimed  on  behalf  of  the  company,  was  found 
to  be  15.43  per  cent  more  than  that  of  the  interstate  passenger, 
and  for  the  freight  service  the  intrastate  was  found  to  be  319.58 
per  cent  greater  than  the  through. 

[1]  Comparisons  were  made  of  the  test  period  commencing 
with  the  year  ending  June  30,  1913,  and  working  back  to  the  last 
four  months  of  the  year  1907,  and  that  comparison,  it  is  claimed, 
shows  that  the  test  period  was  reflective  of  and  practically  the 
same  as  for  the  other  years.  The  difference  was  slightly  in  favor- 
of  the  state,  as  under  this  formula  the  state  of  Arkansas  was  only 
charged  with  about  98.98  per  cent  of  expenses  as  compared  with 
the  former  formulae  of  100  per  cent.  The  witness  selected  the 
year  1912  as  a  type  of  all  the  years  preceeding  it  for  the  purpose 
of  comparison.  He  took  the  amounts  which  had  been  reported  to 
the  State  Kailroad  Commission,  and  which  had  been  ascertained 
to  be  the  exact  earnings  and  expenses  for  the  state  on  the  basis 
of  the  old  formula,  and  equated  them  on  the  basis  of  applying 
the  two  formulflB,  the  old  and  new,  and  the  result  was  practically 
the  same.     The  method  adopted  is  thus  explained: 

"The  company,  in  preparing  its  reports  to  the  Arkansas  Rail- 
road Commission  during  the  years  ended  June  30,  1910,  1911, 
1912,  and  1913,  used  a  formula  for  the  allocation  of  revenue 
and  expenses  to  that  state,  which  was  uniformly  applied  through- 
out all  those  years.  It  also  had  in  use,  uniformly  through  all 
the  years  mentioned,  a  formula  for  the  division  of  expenses  be- 
tween freight  and  passenger  service  for  the  purpose  of  its  own 
operating  comparisons.  To  accomplish  a  reassignment  of  earn- 
ings and  expenses  to  Arkansas  for  these  years  under  the  new 
formula,  in  time  to  prepare  for  the  trial,  and  to  avoid  the  enor- 
mous expense  incident  to  reworking  all  the  voluminous  details, 
it  was  felt  that  a  proper  showing  of  the  earnings  and  expenses 
in  Arkansas  divided  between  the  freight  and  passenger  services 
for  the  years  mentioned  might  be  made  by  determining  the  re- 
lation of  the  results  obtained  for  the  year  ended  June  30,  1913, 
from  an  actual  application  to  the  earnings  and  expenses  of  the 
railroad  of  the  new  formula  and  the  formulss  formerly  used  in 
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mftkiTig  reports  to  ihie  State  Railroad  Commission,  dividing  ex- 
penses between  freight  and  passenger  for  the  purpose  of  oper- 
ating comparisons,  and  by  equating  the  earnings  and  expenses 
reported  to  the  State  Bailroad  Conmiission,  and  as  divided  be- 
tween freight  and  passenger,  on  the  basis  of  the  perc^titage  rela- 
tion of  the  results  as  applied  to  the  new  formula  and  the  vesult 
of  applying  the  railroad  company's  old  formulae  to  the  eannngs 
and  expenses  of  the  year  ended  June  30,  1913,  in  minute  detail. 
That  is  to  say,  if  a  comparison  of  the  results  obtained  under 
the  new  formula  with  the  results  obtained  under  the  apfdiea- 
tion  of  the  old  formulse  showed  that  in  the  year  ended  June  30, 
1913,  the  new  basis  assigned  to  Arkansas  or  to  freight  and  {Pas- 
senger on  a  given  time  of  earnings  and  expenses,  102  per  cent 
of  the  amoimt  assigned  for  the  same  item  under  the  new  f ormulse 
to  the  amount  assigned  under  the  old  formulae  for  the  years 
ended  June  30,  1910,  1911,  1912,  and  the  four  months  ended 
December  31,  1907,  then  they  have  been  increased  2  per  eent. 
If,  on  the  other  hand,  the  amount  assigned  in  the  year  ended 
June  80,  1918,  under  the  new  formula  was  98  per  cent  of  the 
amount  assigned  under  the  old  f  ormulse  in  that  year,  the  amount 
assigned  under  the  old  formulsB  in  the  prior  periods  was  reduced 
2  per  cent.  This  equation  was  applied  only  to  such  items  as 
could  not  be  actually  allocated  to  Arkansas,  or  between  freight 
and  passenger,  and  could  only  be  so  allocated  by  means  of  a  de- 
tailed analysis  or  prorate.  Such  items  as  permitted  of  actual 
direct  allocation,  without  analysis  or  prorate,  were  directly  allo- 
cated in  each  of  the  years,  namely,  intrastate  freight  and  pas- 
senger revenues,  mail  and  express  earnings,  and  special  service 
train  revenue.  For  the  year  ended  June  30,  1908  (which  in- 
cluded the  four  months  ended  December  31,  1907),  when  they 
had  not  made  any  assignment  of  earnings  and  expenses  to  Ar- 
kansas, but  had  reported  to  the  Railroad  Commission  of  that 
sliiate  the  earnings  and  expenses  of  the  entire  railroad,  it  was 
necessary,  in  order  to  carry  out  the  plan  hereinbefore  outlined, 
to  assign  expenses  to  Arkansas  and  between  freight  and  passen- 
ger for  the  four  months  ended  December  31,  1907,  on  a  basis 
of  the  railroad's  old  formulse  used  in  making  such  assignments 
and  division  in  the  years  ended  June  30,  1910,  1911,  1912,  and 
1913.     It  was  then  practicable  to  make  the  same  equaticm  of 
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earnings  and  expenses  for  the  four  months  ended  December  31, 
1907,  as  was  made  for  the  years  ended  June  30,  1910,  1911, 
1912,  and  1913." 

Mr.  Simson,  the  state's  accountant,  criticizes  this  method  of 
equation,  as  in  his  opinion  a  proration  or  subdivision  which  de- 
pends upon  special  information  taken  outside  of  the  period  to 
which  it  is  to  be  applied,  and  which  is  of  such  a  nature  as  can- 
not be  verified  in  its  total,  is  not  a  proper  basis  for  division, 
unless  it  is  shown  that  all  the  conditions  are  identical  in  both 
periods.  In  criticizing  the  results  as  shown  in  the  company's 
eidiibit  27a  he  says:  ^^Had  the  percentages  of  difference  of 
the  subclassifications,  that  is,  the  individual  interstate  com- 
merce reports,  been  worked  out,  and  the  percentages  applied  to 
these  individual  accounts,  the  equated  figures  for  the  four  months 
ended  December  31,  1907,  would  have  differed  from  the  equa- 
tion as  totalized  by  $7,397.80,  the  equation  as  individualized 
would  have  been  less  than  is  the  equation  of  subtotals.'' 

After  this  testimony  of  Mr.  Simson's  had  been  given,  Mr. 
Hamilton  made  the  equation  by  the  individual  Interstate  Com- 
merce Commission  accounts  as  suggested  by  Mr.  Simson,  and 
assumed  the  company's  material  burden  from  the  freight  to  the 
passenger  side,  and  the  result  of  this  equation  was  that,  instead 
of  assigning  to  Arkansas  $7,397«80  less,  as  Mr.  Simson  thought 
would  be  the  case,  there  would  have  been  $8,400.38  more  as- 
signed to  the  state,  but  in  his  opinion  his  exhibit  27a  is  correct, 
and  he  was  of  the  opinion  that  the  traffic  in  Arkansas  should  not 
be  charged  with  that  additional  sum.  'No  rebuttal  was  offered 
by  Mr.  Simson  or  any  other  witness  as  to  that  statement.  In 
the  opinion  of  the  court,  if  correct  factors  are  used,  and  the 
court  finds  that  they  were,  this  method  of  equation  will  secure 
results  as  nearly  correct  as  is  possible,  when  no  separate  ac* 
counts  of  the  cost  of  the  two  classes  of  traffic  have  been  kept. 

Mr.  Hamilton,  the  witness  who  testified  as  to  these  matters, 
was  in  charge  of  that  work  with  a  large  number  of  others  em- 
ployed by  him,  and  he  explained  that  to  obtain  this  information 
die  road  in  Arkansas  was  divided  into  divisions,  with  a  head 
clerk  for  each  of  them  to  supervise  the  others.  These  reports 
were  then  sent  to  Mr.  Hamilton,  and  his  force  tabulated  them 
under  his  supervision,  and  from  them  the  various  eixhibits,  which 
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were  Introduced  in  evidence  in  the  case,  were  prepared.  In  or- 
der to  make  these  exhibits  correctly  an  analysis  was  made  of  all 
the  diflferent  items,  so  that  they  could  be  properly  allocated  ac- 
cording to  the  use  made  of  them.  The  same  methods  were  em- 
ployed for  the  purpose  of  ascertaining  the  exact  cost  according 
to  the  use  of  locomotives,  cars,  coaches,  and  everything  in  any 
wise  connected  with  the  transportation  department.  Apportion- 
ments of  the  passenger  traffic  were  made  by  car  foot  miles  as 
stated,  their  use  being  subdivided  between  sleeping  cars,  day 
cars,  baggage,  dining,  mail,  business,  and  other  cars  under  their 
respective  numbers,  and  as  to  state  and  interstate  passengers. 

After  these  exhibits  had  been  introduced  on  behalf  of  the  com- 
pany all  the  reports  upon  which  they  were  based,  all  the  records 
kept  by  the  company,  and  the  work  sheets  which  had  been  used 
by  the  statisticians  in  the  preparation  of  the  various  summaries, 
as  shown  by  the  exhibits  filed,  were  submi^ed  to  and  examined 
by  the  accountants  for  the  state,  and  the  same  course  was  pur* 
sued  with  the  exhibits  filed  by  the  state,  the  work  sheets  and 
data  being  submitted  to  the  accountants  for  the  company.  While 
some  few  errors  were  found  in  the  exhibits  of  each  they  were 
corrected,  or,  as  stated  by  the  accountants,  "ironed  out,"  and 
new  exhibits  filed  by  each  side,  which  both  parties  agree  are 
mathematically  correct,  but  each  criticizes  the  methods  and  bases 
employed  by  the  other  in  preparing  these  final  exhibits.  The 
case  was  submitted  on  the  corrected  exhibits. 

On  behalf  of  the  state,  while  attacking  the  formula  used  by 
the  company  as  incorrect,  no  formulse  as  to  how  the  different 
apportionments  should,  in  their  opinion,  be  made  were  pre- 
sented, but  all  its  exhibits  are  based  upon  the  same  formula  used 
by  the  company  and  the  records  of  the  company,  but  divided 
according  to  the  methods  its  accountants  considered  proper,  ex- 
cept that  instead  of  separating  the  Arkansas  business  from  that 
of  the  entire  system,  the  accountants  for  the  state  assumed  that 
there  was  no  difference  in  the  cost  of  operation  in  the  state  of 
Arkansas  from  that  in  the  other  states.  Nor  was  any  distinction 
made  in  the  difference  of  cost  between  inter  and  intra  state  busi- 
ness either  in  the  state  of  Arkansas  or  any  other  part  of  the 
entire  system.  Why  no  such  separations  were  made  is  not  ex- 
plained by  any  of  the  witnesses  for  the  state. 
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The  position  of  the  learned  counsel  for  the  state  in  the  aigo* 
ment,  aa  stated  by  him,  was  that  the  burden  to  establish,  by 
proper  evidence^  that  the  rates  sought  to  be  enjoined  were  non« 
compensatory  to  the  extent  of  being  confiscatory  was  upon  the 
company;  and,  if  it  failed  to  adopt  the  right  bases  from  which 
the  court  can  be  clearly  convinced  that  the  rates  are  confiscatory, 
relief  must  be  denied  to  the  company. 

Whan  the  hearing  first  began  considerable  evidence  was  intro- 
duced on  the  part  of  the  company  to  establish  the  value  of  its 
road  in  the  state  of  Arkansas,  but  later  a  stipulation  was  entered 
into  between  the  parties  agreeing  that  for  the  purpose  of  this 
case  the  average  value  per  year  of  the  property  in  the  state  of 
Arkansas, for  the  years  1910,  1911,  1912,  and  1913  was  $17,- 
924,441.75,  the  value  fixed  by  the  state  taxing  board,  and  that 
the  gross  earnings  in  the  state  for  the  four  years  had  been 
$16,688,486.86,  divided  as  follows: 

Intrastate: 

Freight    $1,045,182.50 

Passenger    1,634,913.09 

Total    $2,680,095.59 

Interstate: 

Freight    .* $10,160,834.01 

Passenger   2,990,732.40 

Totel    $13,141,566.41 

In  addition  there  was,  during  that  period,  earned  from  mail 
and  express  from  both  classes  of  trafSc,  intra  and  inter  state, 
$866,806.86,  making  the  total  $16,688,486.86.  It  was  also 
shown  by  the  tjadisputed  evidence  that  these  were  normal  years, 
and  by  dividing  these-  items  by  the  factor  4  the  average  total 
gross  earnings  in  the  state  for  one  year  amount  to  $4,172,121.71. 

As  to  the  intrastate  traffic  it  is  shown  by  the  evidence  that  dur- 
ing those  years  the  higher  freight  tariff,  adopted  after  the  tem- 
porary injunction  had  been  granted,  and  which  is  referred  to 
by  all  the  witnesses  as  the  "court  tariff,"  was  charged,  and  a 
passenger  rate  of  3  cents  per  mile,  instead  of  the  2  cents  rate, 
established  by  the  statute,  with  the  exception  of  the  eighteen 
months  above  referred  to,  when  only  2J  cents  per  mile  was 
charged,  while  the  interstate  passenger  rate  was  3  cents  per  mile 
all  the  time ;  that  by  an  exact  computation,  taken  from  the  way* 
bills,  freight  charges,  and  passenger  reports,  it  appears  that  had 
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the  tariffs  which  were  enjoined  by  the  interlocutory  injunction 
been  charged,  the  income  from  the  intrastate  business  in  the 
state  would,  during  that  four-year  period,  have  been  $456,103.72 
less,  divided  as  follows:  Freight,  $20,389.53,  passenger,  $435,- 
714.19.  Deducting  this  difference,  it  is  claimed  on  the  part  of 
the  company  that  there  was  an  actual  loss  on  the  intrastate  busi- 
ness in  the  state  of  Arkansas,  for  these  four  years,  of  $122,651.26, 
or  for  each  year,  $30,662.81 ;  that  upon  the  entire  business  in 
the  state,  freight  and  passenger,  intra  and  inter  state,  the  com- 
pany made  a  net  profit  on  the  stipulated  valuation  equal  to  5.63 
per  cent,  which  would  have  been  slightly  greater  but  for  the  loss 
*  caused  on  the  intrastate  business. 

It  is  also  shown  by  the  evidence,  and  the  court  so  finds,  that 
the  months  of  December  and  November,  1913,  were  normal 
months  for  that  road  in  the  state  of  Arkansas  as  reflective  of 
the  year's  business.  By  this  is  not  meant  that  the  earnings  or 
expens'es  of  these  two  months  were  exactly  one  sixth  of  the 
entire  year,  but  that  the  relation  between  the  different  articles 
of  traffic  and  expenses  based  on  the  traffic  are  substantially 
the  same  as  for  the  entire  year,  and  this  was  verified,  it 
is  shown  by  the  witness  Hamilton,  by  comparing  them  with 
the  four  last  months  of  1907.  It  was  also  shown  that,  al- 
though the  traffic  during  those  four  months  constituted  a  little 
over  36  per  cent  of  the  entire  year's  business,  the  expense,  as 
well  as  the  use,  was  reflective  of  the  entire  year.  The  reason 
the  months  of  November  and  December,  1913,  were  used  for 
the  purpose  of  making  the  test,  it  is  explained,  was  that  until 
after  the  opinion  in  the  Minnesota  Kate  Case  had  been  an- 
nounced, other  bases  had  been  used  by  all  the  railroads,  includ- 
ing this  company,  which  were  disapproved  by  the  Supreme  Court 
in  that  case;  that -in  order  to  obtain  the  facts  to  conform  to  the 
rules  established  by  the  Supreme  Court's  opinion  in  the  Rate 
Cases  reported  in  230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  it  was  necessary  to  prepare 
a  proper  formula,  which  was  done,  as  heretofore  explained,  and 
also  to  prepare  forms  on  which  the  necessary  information  was 
to  be  noted  as  ascertained ;  also  to  create  the  force  necessary  to 
obtain  the  data  and  record  them  on  these  forms  in  conformity 
with  these  instructions  to  the  employees,  and  thereby  secure 
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accurate  information  from  which  to  prepare  the  Btatistics  for  the 
hearing  of  this  cause  under  the  new  formula. 

In  this  connection  it  is  proper  to  state  that  in  none  of  the 
exhibits,  the  company's  nor  the  state's,  is  the  year  ended  June 
30,  1909,  included.  The  cause  of  this  omission  is  that  for  the 
purpose  of  equating,  the  reports  of  the  company  made  to  the 
Arkansas  Railroad  Conmiission  were  used,  and  no  such  reports 
were  required  to  be  m^de  until  the  year  ended  June  30,  1910. 
The  statistics,  as  shown  by  the  exhibits  filed  by  both  sides  in  this 
cause,  are  for  the  years  ended  June  30,  1910,  1911,  1912,  and 
1913. 

[2-6]  The  criticisms  by  the  state  of  the  formula  used  by  the 
company  are.  found  in  the  testimony  of  Mr.  L.  S.  Mayer  and 
Mr.  L.  N.  Simson.  Mr.  Mayer  is  the  auditor  of  the  Corpora- 
tion Commission  of  the  State  of  Oklahoma,  in  charge  of  the 
division  of  statistics  and  accounts.  His  experience,  as  shown 
by  his  testimony,  is  that  he  worked  as  a  section  hand  on  the 
Burlington  Road  during  three  months  in  the  summer  for  a  num- 
ber of  years;  the  third  or  fourth  year  he  \yas  promoted  to  the 
position  of  timekeeper  on  the  section;  he  worked  about  six 
months  each  year  for  two  years  and  then  became  a  freight  brake- 
man  on  the  Iowa  Central,  remaining  there  for  about  six  months. 
He  then  worked  in  the  machine  shops  of  the  Burlington  Road 
as  a  laborer  and  then  a  machine  helper,  and  finally  was  employed 
in  the  ofiice  keeping  time.  He  then  was  employed  in  the  chief 
dispatcher's  office,  handling  car  distribution,  and  doing  general 
clerical  work  in  that  office  and  that  of  the  superintendent.  In 
June,  1908,  he  went  to  the  Chicago  &  Alton  Road,  where  he 
did  sinfilar  work,  and  for  a  short  time  during  the  rush  period 
was  acting  as  assistant  trainmaster  at  Springfield,  Illinois;  he 
then  was  connected  with  the  maintenance  of  way  and  bridges 
department,  and  for  the  last  three  years  has  been  auditor  of  the 
Oklahoma  Commission.  He  is  not  a  civil  or  mechanical  engi- 
neer, and  has  had  no  experience  in  these  fields.  His  experience 
is  set  out  so  fully  here  for  the  reason  that  his  competency,  as 
well  as  his  impartiality  as  a  witness,  were  seriously  attacked  by 
counsel  for  the  company.  He  was  the  only  witness  who  testi- 
fied as  an  expert  on  behalf  of  the  state  on  the  matters  not  con- 
nected with  the  accounting.  His  criticism  is  of  the  following 
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bases  used  in  the  formula  of  the  company's  exhibit  "No.  1 :  The 
engine  ton  miles  which  was  used  by  the  company's  accountants 
in  determining  the  use  of  the  roadbed  for  freight,  because  the 
engines  are  classed  for  potentiality  and  but  seldom  carry  as 
much  of  a  load  as  is  assigned  to  them  by  the  classification.  He 
also  criticizes  the  formula  used  for  passenger  trains,  which  is 
not  based  on  potentiality,  but  on  the  car  miles  handled,  as  the 
number  of  cars  frequently  varies.  He  criticizes  the  theory 
which  is  used  for  the  division  of  transportation  expenses  because 
he  says  it  is  cumulative  and  affects  the  division  of  the  property 
injuriously,  so  far  us  the  state  is  affected.  The  division  of  yard 
and  station  expenses  between  line  and  terminal  is  severely  criti- 
cized by  him.  In  his  opinion  the  terminal  should  be  on  actual 
tons  using  the  cars  and  not  by  throwing  them  in  a  pool.  The 
same  criticism  he  also  applies  to  some  of  the  station  expenses 
and  to  wrecks.  The  division  between  line  and  terminal  at 
division  points  is  criticized,  and  also  the  division  of  the  cost  of 
maintenance  and  equipment.  The  test  period  made  in  Novem- 
ber and  December,  1913,  is,  in  his  opinion,  not  indicative  of  the 
normal  business  for  the  year,  and  therefore  should  not  be  con- 
sidered as  fair  or  proper. 

As  to  the  engine  ton  mile  basis  adopted  by  the  company,  the 
court  is  of  the  opinion  that  it  is  the  best  method  that  can  be 
adopted  to  obtain  results  as  accurately  as  in  a  matter  of  this 
nature  is  possible.  While  it  is  true  that  only  when  conditions 
are  ideal  the  freight  haul  is  100  per  cent  of  the  potentiality  of 
the  engine,  the  evidence  shows  that  this  ideal  condition  never  pre- 
vails. It  also  appears  from  the  evidence  that  if  the  load  is 
light  the  train  travels  faster  and  thus  correspondingly  reduces 
the  cost,  and  this  applies  especially  to  the  through  freight  trains. 
Besides,  by  applying  this  basis  to  the  entire  traffic,  it  can  do  no 
injustice  to  any  of  it.  One  of  the  elements  of  the  greater  cost 
of  handling  local  freight  than  through  is  the  fact  that  it  carries 
a  much  less  proportion  of  the  engine  potentiality.  The  evidence 
shows  that  while  local  trains  on  this  road  in  Arkansas  only  carry 
67  per  cent  of  the  engine  potentiality,  the  through  trains  carry 
90  per  cent,  an  item  which  adds  to  the  greater  cost  of  local  freight 
trains. 

Aside  from  this,  the  potentiality  of  the  engines  is  very  much 
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affected  by  many  other  conditions,  among  them,  grades,  trestles, 
and  bridges,  cold  weather,  snow,  and  rain.  The  evidence  shows 
that  this  company  has  two  main  branches  of  road  in  the  state 
of  Arkansas,  one  running  north  and  south  in  the  western  part 
of  the  state,  and  the  other  running  east  and  west  in  the  northern 
part  of  the  state.  In  the  former,  which  is  a  mountainous  coun- 
try, the  grades  are  considerable,  while  the  latter  runs  for  a  large 
part  through  river  bottoms,  with  many  bridges  and  trestles, 
partly  subject  to  overflow  from  the  Mississippi  and  St.  Francis 
rivers,  and  during  the  rainy  season  is  seriously  affected  as  to 
the  potentiality  of  the  locomotives.  But,  leaving  these  out  of 
view,  if  Mr.  Mayer's  contention  were  sustained,  it  is  shown  by 
the  evidence  of  Mr.  Hamilton  that  calculations,  based  upon  actual 
investigations,  show  that  if  Mr.  Mayer's  views  were  adopted  it 
would  result  in  a  loss  to  the  intrastate  traffic,  as  of  the  element 
of  expense  charged  to  freight,  the  intrastate  is  only  charged  with 
4  per  cent,  and  that  of  passenger  would  be  30  per  cent.  Nor 
would  the  contention  of  Mr.  Mayer  that  only  10  per  cent  of  the 
expense  of  maintaining  the  track  is  caused  by  the  use,  and  the 
other  90  per  cent  by  the  elements,  change  the  result  to  any  ex- 
tent,  as  the  difference  would  only  be  a  2  per  cent  decrease  of  the 
charge  to  the  freight  and  increase  the  same  amount  to  the  passen- 
ger. On  the  other  hand,  if  the  cost  of  maintenance  of  way  is 
raised  to  26  per  cent,  and  that  due  to  the  elements  reduced  to 
75  per  cent,  as  is  claimed  by  some  of  the  witnesses  for  the  com- 
pany to  be  a  proper  division,  the  result  would  be  practically 
the  same  as  that  on  the  basis  adopted  by  the  company  according 
to  its  formula. 

That  the  passenger  trains  are  not  based  on  engine  potentiality, 
but  car  miles,  is  clearly  right,  for  the  trains  are  made  up  to 
acconmiodate  that  traffic,  and  the  expense  should  be  regulated 
by  the  number  of  cars  drawn,  even  if  there  are  not  sufficient 
passengers  to  fill  every  seat  The  company  cannot  provide  the 
passengers,  but  must  provide  the  cars. 

The  criticism  of  the  apportionment  of  property  values  in  the 
state  between  state  and  interstate  on  the  relation  of  transporta- 
tion expenses  is  that  the  raising  of  any  item  of  expense  in  one 
class  of  service  puts  more  property  valuation  on  the  state  for 

intrastate  business.  But  the  same  objection  applies  to  all  alloca- 
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tions  of  expense,  for  when  the  common  factor  is  wrong  the  result 
18  bound  to  be  wrong  also.  The  question,  therefore,  comes  back 
to  the  main  issue,  are  the  exhibits  used  by  the  company  based  on 
correct  or  incorrect  bases,  upon  the  determination  of  which  de- 
pends the  claim  of  the  company  that  the  rates  sought  to  be 
enjoined  are  noncompensatory  and  confiscatory?  The  criticism 
of  Mr.  Mayer  of  the  division  of  yard  and  station  expenses  made 
by  the  formula  of  the  company  is  based  on  the  fact  that  what  is 
called  terminal  expense  is  only  a  part  of  it.  He  says  that 
"under  the  formula  used,  all  business  passing  through  the  junc- 
tion from  branch  line  points  is  line,  and  all  of  the  expense  going 
to  foreign  roads  or  coming  from  it  is  terminar' — ^thus  causing, 
as  he  claims,  the  intrastate  traffic  to  bear  not  only  the  expense 
of  its  own  terminals,  but  those  of  the  interstate.  After  Mr, 
Mayer  had  testified  on  that  point  the  accountants  for  the  com- 
pany made  an  investigation  of  the  effect  upon  the  results,  if  Mr. 
Mayer's  plan  had  been  followed.  The  investigation  was  made 
at  Fayetteville,  Arkansas,  which  is  on  the  main  line  and  also 
the  terminus  of  two  branches,  and  one  of  the  largest  stations  of 
the  company  in  Arkansas,  with  the  result  that  under  Mr.  Mayer's 
formula  intrastate  traffic  would  have  been  charged  with  almost 
100  per  cent  more  than  it  was  under  the  company's  formula. 
This  evidence  is  uncontradicted,  and  the  figures  charged  on  the 
work  sheets,  which  were  submitted  to  the  accountants  for  the 
state,  are  conceded  to  be  mathematically  correct.  The  difference 
between  the  two  contentions  is  that  Mr.  Mayer  is  of  the  opinion 
that  every  division  point  should  be  considered  as  a  terminal  in 
the  sense  of  origin  or  delivery.  On  the  other  hand,  the  conten- 
tion of  the  company  is,  and  their  calculations  are  made  on  that 
theory,  that  such  terminal  service  was  an  incident  to  the  trans- 
portation from  origin  to  destination,  and  had  nothing  to  do  with 
the  receipt,  handling,  storing,  or  delivery  of  the  freight,  which 
constitute  terminal  expenses.  In  the  opinion  of  the  court  the 
formula  of  the  company  on  that  item  is  correct,  that  it  is  a  haul- 
age, ,and  not  a  terminal  charge.  The  error  of  Mr.  Mayer,  in 
the  court's  opinion,  is  that  he  confounds  the  yard  and  station 
expenses  with  the  terminaL  In  the  one  instance  it  is  a  part  of 
the  haul,  while  the  latter  is  that  of  receiving,  storing  and  deliv- 
ering. 
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The  formula  for  the  maintenance  and  cost  of  equipment  is 
found  on  pages  9a  and  9b  of  exhibit  1  of  the  company.  This 
has  also  been  severely  criticized  by  the  stata  The  witnesses 
introduced  by  the  company  testified  to  the  correctness  of  this 
formula.  In  addition  to  the  company's  own  employees  it  intro- 
duced Mr.  W.  E.  Symons,  whom  the  testimony  shows  to  be  a 
mechanical  engineer  of  great  experience  and  high  reputation  in 
connection  with  that  branch  of  the  railway  service,  not  only  in 
operating,  but  designing,  cars  and  locomotives.  The  high  stand* 
ing  of  Mr.  Symons  is  evidenced  by  the  fact  that  in  some  few 
matters  he  criticized  the  formula  prepared  by  the  railroad  man- 
agers, which  was  used  as  the  basis  of  the  company's  exhibits,  and 
thereupon  changes  were  made  by  them  in  accordance  with  his  sug- 
gestions. For  the  last  few  years  he  has  retired  from  active  rail- 
road service  and  acts  as  consulting  engineer.  He  also  acts 
frequently  as  arbitrator  in  cases  of  damages  growing  out  of 
injuries  to  freight  cars  and  locomotives  on  different  lines.  The 
confidence  reposed  in  him  is  shown  by  his  employment  as  con- 
sulting engineer  by  the  leading  roads  of  the  country,  to  aid  them 
in  improving  their  equipment,  owing  to  his  knowledge  and 
experience  from  the  thorough  and  minute  investigations  made 
by  him  of  causes  and  results.  Among  his  employments  was 
that  of  securing  information  with  respect  to  the  actual  expense 
of  repairing  locomotives,  freight,  and  passenger  cars.  It  was 
claimed  by  Mr.  Simson,  who  is  an  expert  accountant  and  stands 
high  in  his  profession,  that  the  bases  adopted  by  the  company 
are  wrong,  and  those  found  in  an  article  by  Mr.  Berry  should 
be  adopted.  Mr.  Symons  testified  that  in  his  opinion  80  per 
cent  of  the  expense  of  repairing  freight  cars  is  due  to  rough 
treatment,  and  only  20  per  cent  to  the  use  of  the  car  under  nor- 
mal conditions  as  to  use;  that  after  allocating  or  subdividing 
each  expense  item  between  line  and  terminal,  the  result  was  the 
allocation  of  75.7  per  cent  to  terminal  and  24.3  per  cent  to  line ; 
but  having  in  mind  certain  damage  done  to  cars  in  line  work 
which  he  estimated  at  10  per  cent,  he  deducted  that  from  the 
terminal,  and  added  it  to  line,  making  the  final  figures  66  per 
cent  to  terminal  and  35  per  cent  to  line.  He  files  as  an  exhibit 
a  summary  of  division  of  freight  car  repairs  between  the  line 
and  terminal,  based  on  an  investigation  of  four  lines,  the  Santa 
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Fe^  Bock  Island,  the  Missouri^  Kansas,  &  Texas,  and  this  road, 
as  confirming  his  conclusions.  He  also  files  as  exhibits  photo- 
graphs of  damaged  cars,  showing  the  damage  done  by  rough  treat- 
ment, and  another  exhibit  shows  how  he  subdivided  the  different 
parts  of  a  car  in  making  his  investigations.  Eepairs  to  freight 
cars  he  assigns  35  per  cent  to  line  and  65  per  cent  to  terminal. 
Repairs  to  passenger  coaches  he  assigns  82.5  per  cent  to  line 
service  and  17.5  per  cent  to  terminal  Locomotive  repairs  he 
assigns  to  local  freight  engines  60  per  cent  to  line  and  40  per 
cent  to  terminal;  to  through  freight  engines  68.4  per  cent  to 
line  and  31.6  per  cent  to  terminal;  to  local  passenger  engines 
64  per  cent  to  line  and  36  per  cent  to  terminal;  through  passen- 
ger engines  71  per  cent  to  line  and  29  per  cent  to  terminal. 
Tj'pical  passenger  trains  82.5  per  cent  to  line  and  17.5  per  cent 
to  terminal,  including  through  and  local  trains.  In  his  testis 
mony  he  states  in  detail  how  his  investigations  were  made,  and 
his  reasons  for  each  subdivision.  He  filed  itemized  statements 
of  the  different  parts  of  each  item  which  he  considered,  and  the 
reasons  for  his  conclusions.  The  higher  cost  charged  by  him  to 
terminal  for  locomotives  than  for  cars  he  explained  to  be  due 
to  the  fact  that  "the  engine  performs  more  work  entering  and 
leaving  terminals  than  any  other  unit  in  the  train ;  the  applica- 
tion of  the  brakes  being  more  destructive  to  the  engine." 

[7]  On  the  part  of  the  state,  Mr.  Simson,  who  frankly  ad- 
mitted that  he  is  only  an  accountant,  with  no  knowledge  or 
experience  of  any  kind  in  the  management  or  operation  of  rail- 
roads, prepared  his  statements  of  th  3  costs  from  the  tables  used 
by  Mr.  Berry  in  a  paper  prepared  by  him  and  read  at  a  meeting 
of  the  American  Railway  Engineer  and  Maintenance  of  Way 
Association  held  in  1904,  on  the  subject  of  Eeduction  of  Gradient 
and  Elimination  of  Distance  Curvature  and  Rise  and  Fall  on  the 
Union  Pacific  Railroad.  Mr.  Berry  is  very  eminent  in  his  pro- 
fession as  a  civil  engineer  engaged  in  construction  work,  but  as 
he  admits  that  he  did  not  possess  the  necessary  knowledge  as  a 
mechanical  engineer,  he  adopted  the  tables  prepared  by  Mr.  A. 
M.  Wellington  and  Professor  Webb  (of  neither  of  whom  Mr. 
Simson  had  ever  heard)  affecting  operating  expenses,  and  from 
these  tables  Mr.  Simson  assigns : 
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Line 


Terminal 


For  engine  repairs. 
Passenger  cars  .... 
Freight  cars 


68.48% 
63.88% 
61.72% 


41.52% 
36.12% 
38.28% 


In  making  these  figures  Mr.  Simson  does  not  express  any 
opinion  as  to  whether  the  tables  he  used  were  correct  or  not,  as 
he  admits  his  lack  of  knowledge  to  form  such  an  opinion.  He 
finds  that  the  company's  method  is  24.5  per  cent  in  excess  of 
terminal  and  a  similar  per  cent  too  little  for  line  expenses.  The 
tables  used  by  Mr.  Berry  did  not  make  any  division  between 
line  and  terminal,  but  Mr.  Simson,  taking  the  different  items, 
allocated  them  between  line  and  terminal  as  he  assumed  they 
should  be,  although  he  admits  that  he  knew  nothing  of  this  mat- 
ter. In  his  testimony  he  states :  "I  found  nothing  in  Mr.  Berry's 
tables  to  guide  me  in  making  a  line  and  terminal  division  in 
any  of  his  subdivisions  of  cost  of  repairs.  Mr.  Berry  had  no 
line  or  terminal  division  in  mind  in  his  paper." 

Coming  back  to  Mr.  Wellington's  tables,  Mr.  Symons  testified 
that  "these  tables  were  first  published  in  1877 ;  that  the  data  for 
them  were  secured  from  the  Atlantic  &  Great  Western  Railway, 
'  which  was  first  a  broad  gauge  road  and  then  was  changed  to 
standard  gauge;  that  the  freight  cars  then  used  were  flimsy  as 
compared  with  those  of  the  present  day,  and  cost  about  $500. 
The  equipment  then  in  use  [freight  cars,  locomotives,  and 
coaches]  has  no  applicatioji  whatever  to  present  day  conditions." 

He  further  says :  "As  an  illustration,  Mr.  Wellington  assigns 
a  certain  percentage  of  contributing  causes  to  making  up  and 
starting  out  trains.  It  was  customary,  in  those  times,  for  an 
engineer  and  fireman  to  get  up  in  the  morning  and  build  a  fire 
in  the  locomotive,  and  while  steam  was  raising  they  would  get 
liieir  breakfast;  then  they  came  back  and  switched  out  their 
trains,  and  after  they  had  switched  a  long  time,  they  took  their 
train  and  proceeded  over  the  road.  There  are  no  such  conditions 
nowadays  at  all.  There  were  very  few  yards  in  those  days  except 
the  yards  that  were  used  by  the  trains  when  they  came  in  at  the 
end  of  the  run.  Mr.  Wellington's  tables  were  based  upon  condi- 
tions that  have  so  completely  changed,  both  with  reference  to 
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ment  and  the  business  of  handling  it,  that  it  would  not  be  appli- 
cable at  all;  although  the  fundamental  principles  are  good,  and 
Mr.  Wellington  was  one  of  the  brightest  and  ablest  railway  men 
the  country  ever  produced.  His  book  has  a  front  place  in  my 
library,  and  I  prize  it  highly ;  his  tables  on  equipment,  however, 
are  completely  out  of  date.  That  road  is  now  a  part  of  the  Erie 
Railway.  In  making  an  examination  of  the  equipment  and 
facilities  for  its  maintenance  of  the  Erie  Bailway  in  1907  it 
was  necessary  for  me  to  personally  inspect  every  car,  or  some  of 
each  series  of  cars,  on  hand ;  among  the  cars  still  carried  on  the 
company's  schedule  of  equipment  were  some  of  these  old  20  and 
25  ton  wooden  box  cars,  originally  the  property  of  the  Atlantic 
&  Great  Western,  They  were  being  used  for  boarding  or  camp 
cars.  I  recommended  that  they  scrap  all  of  them  and  write 
them  oflf  the  books.  They  were  good  cars  in  their  day,  but  there 
is  no  such  equipment  used  now,  and  a  distribution  of  contribut- 
ing causes  of  repairs  to  equipment,  based  upon  cars  or  locomo- 
tives of  that  type,  and  upon  conditions  of  that  period,  is  not  a 
good  rule  to  attempt  to  copy  now.  Another  very  important 
feature  was  that  in  those  times  all  cars  had  what  was  called  a 
link  and  pin  coupler,  making  it  necessary  for  the  brakeman  to 
go  between  the  cars  to  where  he  made  the  coupling,  and  they 
were  handled  very  carefully  compared  to  what  they  are  now. 
Since  the  automatic  coupler  has  come  into  use,  and  it  is  unneces- 
sary for  trainmen  to  go  between  the  cars,  the  destructive  effect 
of  such  has  gone  up  enormously.  It  did  not  obtain  in  those 
days.  If  it  had  the  cars  would  not  have  been  there  for  me  to 
have  seen  them  in  1907." 

In  view  of  Mr.  Simson's  testimony  that  the  Wellington  tables 
used  by  Mr.  Berry  furnished  no  data  for  making  a  division 
between  line  and  terminal,  and  that  he  had  no  practical  knowl- 
edge whatever  on  the  subject,  the  further  fact  that  conditions 
have  so  materially  changed  since  Mr.  Wellington  prepared  his 
tables  that  they  are  inapplicable  to  present-day  rolling  stock  of 
railways,  and  the  testimony  of  Mr.  Symons  and  that  of  the  other 
witnesses  who  testified  on  that  subject,  Mr.  Simson's  calculations 
on  that  subject,  as  shown  by  his  exhibits,  are  of  no  value  what- 
ever. 

On  the  part  of  the  state  it  is  contended  that  the  reduced  paa- 
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senger  rate  of  2  cents  a  mile  would  stimulate  that  trafEc  to  sudi 
an  extent  that  the  intrastate  business  would  be  the  gainer,  or 
at  least  not  a  loser.  For  the  interstate  passenger  business  the 
company  charged  3  cents,  and  in  order  to  ascertain  what  the 
effect  on  that  claim  is,  a  test  was  made  for  the  month  of  August, 
1913,  which,  it  is  claimed,  shows  that  while  it  increased  the  intra- 
state business  it  did  it  at  the  expense  of  the  interstate  business. 
(The  2  cents  rate  went  into  effect  on  this  road  in  July,  1913,) 
In  order  to  get  the  exact  factors,  train  auditors  and  collectors 
were,  after  the  2  cents  rate  was  put  in  effect,  put  upon  all  trains 
crossing  the  borders  of  the  state,  with  instructions  to  make  a 
detailed  check  of  all  passengers  who  bought  tickets  or  paid  fares 
on  the  train  at  the  boundary  stations  of  the  state.  These  reports 
show  that  there  was  an  abnormal  increase  in  the  purchase  of 
tickets  at  these  boundary  stations.  The  record  shows  the  fol- 
lowing increases  at  some  of  the  boundary  stations: 


Total  Number  of  Ticket 

Sales  and  Cash 

Fares  Paid 


Osborne,  Ark. 

August,  1912  . . . 

June,  1913 , 

August,  1913  . . 
Rogers,  Ark. 

August,  1912  . . , 

June,  1913 

August,  1913  . . . 
Arkinda,  Ark. 

August,  1912  . . . 

June,  1913 

August,  1913  . . , 
Mammoth  Springs,  Ark 

August,  1912  . . . 

June,  1913 

August,  1913  . . , 
Yarbro,  Ark. 

August,  1912  . . . 

June,  1913 

August,  1913  . . . 
Summers,  Ark. 

August,  1912  . . , 

June,  1913 

August,  1913...  < 


8 

12 

142 

2,632 
2,999 
4,821 

176 
137 
936 

666 

349 

1,684 

577 
346 
810 

118 

91 

664 


In  the  interior  stations  the  increase  was  not  so  marked,  still 
noticeable.  In  Jonesboro  and  Hoxie,  Arkansas,  the  increase 
was  33  per  cent;  in  Ashdown,  Arkansas,  31  per  cent,  and  Wil- 
son, Arkansas,  28  per  cent.     That  in  these  interior  stations  a 
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very  large  part^  if  not  all^  of  this  excess  is  attributable  to  the 
fact  that  the  state  rate  was  only  2  cents^  while  the  interstate  was 
3  cents  per  mile^  is  beyond  question.  Take  Jonesboro  as  an  iUua- 
tration.  That  city  is  about  midway  between  the  Tennessee  and 
Missouri  borders.  A  great  deal  of  its  traffic  is  with  Memphis, 
Tennessee,  which  is  separated  from  Arkansas  by  the  Mississippi 
river.  A  person  going  from  Jonesboro  to  Memphis,  by  purchas- 
ing a  ticket  to  Bridge  Junction  on  the  border  of  the  state,  would 
pay  2  cents  a  mile  and  25  cents  for  crossing  the  bridge  to  Mem- 
phis, but  if  he  purchased  a  through  ticket  to  Memphis,  that  being 
an  interstate  trip,  he  is  charged  with  the  rate  filed  with  and 
approved  by  the  Interstate  Commerce  Commission,  Corpora- 
tion Commission  v.  Atchison,  T.  &  S.  F.  E.  Co.  31  Inters.  Com. 
Rep.  532  (where  it  was  held  that  the  3  cents  per  mile  interstate 
passenger  rate  in  Arkansas  was  not  unreasonable,  although  the 
intrastate  rate  was  2  cents  per  mile),  3  cents  a  mile  to  Bridge 
Junction  and  25  cents  for  the  bridge  fare.  The  same  thing 
would  apply  to  those  who  went  west  to  Missouri  points.  By 
purchasing  a  ticket  to  the  last  station  in  Arkansas  he  would  pay 
2  cents ;  he  would  then  pay  the  3  cents  rate  to  the  first  station 
in  Missouri,  which,  under  the  statutes  of  Arkansas,  can  be  paid 
on  the  train,  without  any  additional  charge ;  then  from  the  first 
station  in  Missouri  to  his  destination  he  would  again  pay  the  2 
cents  per  mile  prevailing  in  that  state.  The  same  condition 
exists  at  Hoxie,  which  is  a  short  distance  west  of  Jonesboro,  and 
no  doubt  at  almost  every  station  in  the  state  to  some  extent.  As 
the  western  branch  of  this  road  crosses  state  lines  a  number  of 
times,  the  effect  is  naturally  considerable. 

It  is  also  shown  that  while  the  intrastate  passenger  business 
increased  for  the  last  six  months  in  1913  when  the  2  cents  rate 
was  in  force,  from  16.31  per  cent  for  the  year  ended  June  30, 
1913,  to  19.06  per  cent,  the  interstate  decreased  during  that 
period  from  47.67  per  cent  to  39.89  per  cent.  The  evidence  also 
shows  that  for  the  year  ended  June  30,  1910,  while  the  2^  cents 
rate  was  in  force,  the  receipts  from  passenger  traffic  were^  intra- 
state, $362,485.87,  and  interstate,  $661,500.07.  For  the  year 
ended  June  30,  1913,  when  the  3  cents  rate  was  in  effect,  the 
receipts  from  passenger  traffic  were,  intrastate,  $415,183.99, 
and  interstate  $775,599.41.     Had  the  3  cents  rate  for  intrastate 
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traffic  been  in  force  in  1910  the  receipts  from  that  traffic  would 
have  been  $434,083.94,  or  $19,799.05  more  than  for  1913,  while 
the  interstate  passenger  traffic  for  1913  shows  an  increase  of 
$114,099.34. 

From  the  evidence  the  court  finds  as  a  fact  that  the  2  cents 
rate  does  not  stimulate  passenger  traffic,  except  at  the  expense 
of  the  interstate.  People  are  not  in  the  habit  of  traveling  merel; 
because  rates  are  lower.  It  is  probably  difPerent  when  special 
reduced  rates  are  made  for  certain  occasions,  but  in  such  cases 
it  is  the  special  occasion  which  causes  it. 

[8]  There  is  also  a  criticism  of  the  method  by  which  the  ter- 
minal expenses  are  charged  by  the  company.  The  accountant 
for  the  company  made  the  cost  of  terminal  for  each  ton  of  freight 
36.486  cents,  and  for  passenger  8.677  cents,  which  is  shown  by 
the  state's  accountant  to  be  erroneous  and  admitted  by  the  com- 
pany's accountant,  if  the  division  of  expenses  is  based  upon  tons 
and  passengers.  The  corrected  figures  upon  that  basis  should 
be  31.319  cents  per  ton  of  freight  and  5.443  cents  per  passen- 
ger. What  the  actual  terminal  expenses  in  Arkansas  are  is 
undisputed ;  both  accountants  using  the  same  figures,  but  diifer- 
ing  in  the  methods  of  division.  The  company  arrived  at  its 
figures  on  the  basis  of  time  devoted  by  its  employees  in  stations, 
yards,  and  train  service^  regardless  of  the  number  of  tons  or 
passengers  handled,  while  the  state  used  the  latter  factors.  But 
in  results  there  is  no  difference. 

Mr.  Simson,  the  state's  accountant,  who  prepared  these  tables, 
testified  on  his  direct  examination : 

The  difference  cuts  no  figure  in  this  matter.  There  is  no 
stress  upon  that.  It  ii»  just  brought  out  in  the  accuracy  of  the 
matter. 

And  again  on  cross-examination  on  this  subject  he  testified: 

The  result  of  these  errors  is  that  in  the  intrastate  revenues 
the  assignment  of  passenger  and  freight  revenues  to  Arkansas 
is  not  affected,  but  in  the  interstate  revenues  the  mileage  allow- 
ance is  excessive  by  11  miles  on  each  ton,  and  a  like  excess  of 
2^  miles  for  each  passenger.  .  .  .  The  31  cents  allowance 
on  freight  and  the  6  cents  allowance  on  passenger  are  merely 
computed  from  the  basing  data  that  the  company  used,  to  show 
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the  error  in  Hie  method.  ...  In  other  words^  the  31  centi 
was  not  intended  to  be  considered  as  a  correct  terminal  allow- 
ance of  revenue,  but  was  merely  computed  to  illustrate  the  cor- 
rectness of  the  method. 

Again,  in  reply  to  the  question: 

If  you  based  that  [referring  to  the  allowance  of  the  terminal 
being  excessive]  upon  the  proposition  that  the  application  of 
that  to  the  traffic  units  of  the  entire  system,  would  it  exceed 
the  totaf  expenses  of  the  system } 

— he  replied : 

That  would  depend  upon  the  accuracy  of  the  company's  stat- 
istician as  to  the  freight  and  passenger,  and  freight  1  mile 
and  passenger  mile,  but  we  see  no  reason  to  question  that. 

Q.  Assuming  they  are  correct,  then  that  is  your  opinion  ? 

A.  Yes,  sir. 

Q.  What  effect  do  these  changes  in  the  interstate  revenue,  as 
illustrated  by  the  examinations  you  have  given,  have  upon  the 
intrastate  revenues  in  Arkansas? 

A.  None  whatever. 

Q.  Don't  you  know  that  the  passengers  and  tons  were  not  used 
[by  the  company]  in  any  way  to  divide  between  line  and  ter-' 
minal? 

A.  Apparently  this  exhibit  [referring  to  exhibit  6  of  the  com- 
pany] so  shows. 

Q.  And  do  not  the  exhibits  based  on  exhibit  1  also  show  that  ? 

A.  I  presume  so.  I  have  not  examined  them  for  that  par- 
ticular point,  and  I  don't  remember. 

Q.  Assuming  they  do,  were  the  passenger  and  tons  used  in 
dividing  between  line  and  terminal  ? 

A.  I  think  not 

Q.  Would  not  the  reconstructive  costs  of  ascertaining  under 
your  method  exceed  the  actual  cost  if  it  cost  more  to  earn  a 
dollar  in  the  state  of  Arkansas  than  on  the  entire  line  as  a  matter 
of  actual  fact  i 

A.  It  would. 

It  therefore  appears  from  the  testimony  of  the  accountants 
for  both  sides  that  this  difference  in  the  terminal  figures  has  no 
relation  whatever  to  the  ultimate  correctness  of  the  company's 
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exhibits  or  to  the  equating  proportions  used  bj  the  company  to 
give  effect  to  its  new  formula,  so  far  as  the  state  is  affected,  while 
Mr.  Simson's  formula  would  result  in  increasing  the  company's 
showing  of  cost  charged  to  the  intrastate  business  in  Arkansas. 
[9]  To  review  all  the  evidence,  which  is  quite  voluminous, 
would  serve  no  useful  purpose.  In  fact,  the  court  has  set  out 
more  of  the  testimony  than  is  necessary  in  this  case.  The  court 
had  the  benefit  of  the  able  arguments  of  counsel,  which  lasted 
almost  two  weeks;  they  were  taken  down  stenographicklly  and 
furnished  to  the  court  in  typewritten  form;  the  evidence  was 
reduced  to  writing  in  splendid  form,  and  an  index  of  every  sub- 
ject furnished  the  court.  The  testimony,  as  well  as  the  argu- 
ments, have,  after  arranging  them  on  each  subject,  been  read 
and  reread  with  the  greatest  care,  and  every  part  of  it,  although 
not  referred  to  herein,  carefully  considered,  and  the  conclusion 
reached  that  the  formula  used  by  the  company  in  the  presenta- 
tion of  this  case,  allocating  the  cost  of  inter  and  intra  state 
freight  and  passenger  business  of  the  road  in  the  state  of  Arkan- 
sas, according  to  its  use,  enabled  it  to  determine  the  facts  as  near 
correctly  as  a  matter  of  this  kind  can  be.  Upon  the  whole 
evidence  the  court  finds,  omitting  for  the  present  the  earnings 
from  mail  and  express,  but  adding  that  item  later,  the  average 
annual  income  and  expense  of  company's  intrastate  business  in 
the  state  to  be: 


Freight 


Passenger 


ToUl 


Operating  revenue.. 
Operating  expenses. 


$261,295.63 
268,983.42 


$408,728.28 
317,677.36 


$670,023.91 
586,660.78 


Total  net  earnings. 


$  83,363.13 


The  average  net  earnings  from  mail  and  express  for  a  year 
^or  the  entire  business  in  the  state,  intra  and  inter  state,  are 
ii|21,075.97 ;  apportioning  them  to  the  intrastate  business  in  the 
ttate  upon  the  same  basis  the  other  net  earnings  were  applied, 
they  add  to  the  intrastate  net  income  $5,910.89,  making  a  total 
of  $89,274.02,  as  the  annual  net  earnings  from  all  intrastate  traf- 
fic in  the  state,  while  charging  8  cents  per  mile  for  passengers, 
except  during  the  eighteen  months  when  2^  cents  per  mile  was 
charged,  and  the  higher  rates  under  the  so-called  "court  tariff.'^ 
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By  adopting  the  four-year  period  for  averaging  the  earnings 
and  expenses  we  are  able  to  get  a  fairer  result  than  by  merely 
selecting  one  year,  which  may  be  affected  by  peculiar  conditions 
then  prevailing.  A  four-year  period;  when  the  years  are  fairly 
normal,  will  reflect  more  accurately  the  traffic  and  cost. 

The  evidence,  based  upon  an  actual  investigation  of  the 
records,  conductor's  reports,  and  waybills,  all  the  passenger  and 
freight  earnings  from  intrastate  business,  without  making  any 
allowance  for  the  2^  cents  passenger  rate  which  was  used  during 
eighteen  months,  shows  the  average  earnings  per  year  from  the 
intrastate  traffic  would  harv^e  been  $114,025.93  less  if  the  rates  in 
controversy  had  been  charged.  Deducting  this  sum  from  the 
net  intrastate  earnings  leaves  a  deficit  on  intrastate  earnings 
of  $24,751.91. 

It  is  also  proper  «to  call  attention  to  the  fact  that  it  appears 
from  the  evidence  that  in  ascertaining  the  effect  of  the  2  cents 
rate,  it  was  applied  to  all  passengers,  no  deductions  being  made 
for  children,  who  paid  half  fare,  nor  for  the  lower  rates  charged 
to  meet  competitive  conditions  from  other  roads  which  have  a 
shorter  line  to  some  of  the  stations  of  this  company,  the  well- 
recognized  rule  being  that  the  shortest  mileage  between  two 
points  establishes  the  rates  for  all  competitive  lines.  This  is 
therefore  more  favorable  to  the  intrastate  than  the  real  facts 
warrant. 

[10,  11]  What  the  effect  of  the  2^  cents  rate  during  the 
eighteen  months  was  has  not  been  shown  by  any  of  the  testimony 
or  exhibits,  but  it  is  shown  that  for  that  part  of  the  year  1913 
when  the  2  cents  rate  was  in  effect  the  difference  between  the  rev- 
enue earned  from  intrastate  business  in  Arkansas  and  what 
would  have  been  earned  if  the  3  cents  rate  and  the  "court  tariff" 
had  been  in  force  would  have  amounted  for  a  year  to  $140,264.65, 
or  $26,238.62  more  per  year  than  for  the  average  of  the  four 
years  which  is  used  by  the  court  in  this  case.  But,  in  view  of 
the  results  reached,  it  is  immaterial  to  consider  this  difference. 

Nor  would  the  percentage  of  earnings  in  the  state  from  in- 
trastate as  weU  as  interstate  business,  if  applied  to  the  intra- 
state, show  a  result  which  would  enable  the  company  to  earn  a 
reasonable  return  on  its  investment,  which,  in  the  opinion  of  the 

court,  for  the  reasons  stated  in  its  opinion  in  the  former  Arkansas 
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Rate  Cases  (0.  C.)  187  Fed.  290,  348,  should  be  7.5  per  cent  in 
normal  years.  The  net  earnings  from  all  sources  in  the  state, 
state  and  interstate,  for  the  average  period,  are  found  to  be  5.63 
per  cent  per  annum.  This  leaves  out  of  consideration  the  differ- 
ence in  cost  between  the  intra  and  inter  state  business,  which 
certainly  amounts  to  something,  for  reasons  which  require  but 
little  discussion;  the  short  haul,  the  more  frequent  stops,  the 
additional  terminal  expense,  all  add  to  the  expense  of  the  intra- 
state. But,  assuming  the  same  percentage  of  cost  for  both  classes 
of  traffic,  intra  and  inter  state,  there  must  still  be  a  deduction 
for  the  diminution  in  the  revenue  of  the  intrastate,  which  would 
have  resulted  if  the  rates  sought  to  be  enjoined  had  been  in  force. 
Taking  these  into  consideration,  the  result  vnll  be,  including  the 
mail  and  express  earnings,  as  follows:  The  net  average  annua) 
earnings  in  the  state  of  Arkansas  from  all  sources  were  $1,122,- 
463.21 ;  the  agreed  valuation  of  the  road  in  the  state  is  $17,924,- 
441.  (These  figures  are  the  result  of  the  four  years,  1910,  1911, 
1912,  and  1913  average.)  This  would  make  a  net  profit  on  all 
the  business  in  the  state  of  6.26  per  cent.  Adopting  the  same 
bases  for  the  intrastate  would  make  the 

Profit  on  the  valuation  of  the  road  in  the  state  assigned  to  intra- 
state   business    $198,249.25 

Deducting  the  decrease  which  would  have  resulted  if  the  enjoined 
rates  had   been   charged    $114,025.93 

Leaves  a  net  profit  from  intrastate  traffic  of $  84,223.32 

—which  is  equivalent  to  2.65  per  cent  on  the  valuation  of  $3,166,- 
921,  the  value  of  the  road  in  the  state  allocated  to  the  intrastate 
traffic  according  to  its  use. 

Nor  would  the  result  differ  materially  if  we  accept  the  figures 
of  the  state's  accountants  and  apply  them  to  the  intrastate 
business  of  Arkansas,  although  they  are  made  on  the  basis  of  the 
net  earnings  of  the  entire  system,  an  assumption  without  any 
basis  to  support  it.  The  system  traverses  six  states  in  addition 
to  the  states  of  Arkansas,  Kansas,  Missouri,  Oklahoma,  Tenn- 
essee, Alabama,  and  Illinois ;  the  mileage  of  the  entire  system  is 
4,746.32  miles,  of  which  only  597.5  miles  are  in  Arkansas,  a 
slight  fraction  less  than  12.58  per  cent.  The  evidence  shows  that 
conditions  in  Arkansas  differ  very  materially  from  some  of  the 
other  states.  Xot  only  is  there  a  difference  in  grades,  bridges, 
embankments,  and  topographical  conditions  which  add  materia* 
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ly  to  the  coet  of  operation,  but  there  is  a  great  difference  in  the 
density  of  traffic,  which  is  an  important  factor  in  the  cost  of 
operation  of  trains.  The  density  of  traffic  on  the  entire  system, 
as  shown  for  the  year  1913,  is  663,000  ton  miles  against  545,000 
ton  miles  on  the  freight  side,  and  97,000  against  75,000  passen- 
ger miles  on  the  passenger  side  in  Arkansas.  On  the  line  of  the 
system  of  this  company  between  Kansas  City,  Missouri,  and  Ft. 
Scott,  Kansas,  the  density  is  over  3,000,000  tons  to  the  mile, 
and  the  average  of  the  entire  system  is  materially  reduced  by 
reason  of  less  density  in  the  states  of  Arkansas  and  Oklahoma. 
On  that  part  of  the  road  a  train  hauling  from  3,000  to  4,000 
tons  makes  the  same  speed  as  a  train  in  Arkansas  hauling  600 
tons,  and  the  wages  of  the  train  crew  are  practically  the  same  in 
each.  While  density  of  traffic  does  not  affect  revenue  per  ton 
mile,  it  gives  greater  revenue  per  mile  of  road.  Nor  does  it 
make  any  allowance  for  the  shorter  hauls  in  Arkansas  than  on 
the  entire  system.  The  undisputed  evidence  shows  that  the 
average  haul  of  all  freight  in  Arkansas,  as  shown  by  the  reports 
to  the  Arkansas  Eailroad  Commission  for  1913,  was  78.85  miles, 
and  on  the  entire  system  166.21  miles.  The  average  passenger 
haul  in  this  state  is  23.66  miles  and  for  the  system  43.65  miles. 
For  the  four  months  ending  December  31,  1907,  the  ton  miles 
hauled  in  Arkansas  was  a  fraction  over  89  per  cent  and  passen- 
gers 81  per  cent  as  compared  to  the  entire  line.  In  1913  the 
difference  was  19  per  cent  on  freight  and  30  per  cent  on  pas- 
sengers. This  includes  inter,  trans,  and  intra  state  traffic.  As 
the  intrastate  haul  in  Arkansas  of  freight  as  well  as  passenger 
is  much  shorter  than  the  inter  and  trans  state,  the  difference  in 
its  cost  is  of  course  still  greater.  How  this  traffic  density  affects 
the  cost  of  fuel  and  wages,  the  two  biggest  items  of  the  cost  of 
transportation,  is  shown  by  the  company's  exhibit  55. 

No  allowance  is  made  for  the  extra  cost  of  intrastate,  although 
the  company's  claim,  as  hereinbefore  stated,  is  that  it  is  consid- 
erably more.  That  it  must  be  more  requires  no  expert's  testi- 
mony. The  more  frequent  stops  and  starts,  causing  damage  to 
the  engines  and  cars;  the  fact  that  the  local  trains  have  to  do 
their  own  switching  at  all  intermediate  stations,  causing  a  loss 
of  time,  for  which  compensation  is  made  to  the  train  crew ;  the 
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receipt  and  delivery  of  freight  in  smaller  lots,  which  one  of  the 
mtnesses  for  the  company  illustrates  by  saying: 

'^If  1  ton  of  freight  is  handled  at  one  station,  and  5  tons  at 
another,  the  difference  in  cost  is  negligible,  but  when  divided 
between  the  entire  tonnage  and.  mileage,  adds  considerable  to  the 
less.  The  time  taken  to  load  or  unload  5  tons  will  be  nothing 
like  five  times  as  much  as  receiving  or  unloading  1  ton.'* 

Many  other  matters  as  shown  by  the  evidence,  and  herein- 
before mentioned,  contribute  to  the  additional  cost  of  local  trains 
when  compared  to  the  through,  which  only  receive  and  deliver 
freight  at  terminals  in  large  quantities,  with  switch  engines  to 
do  the  switching.  Still,  Mr.  Simson  makes  no  allowance  what- 
ever for  them. 

How  seriously  the  shorter  haul  affects  terminal  expenses  is 
shown  by  an  illustration  made  by  Mr.  Nay  when  he  says :  "If 
the  terminal  expense  is  30  cents  per  ton  on  a  haul  of  30  miles 
it  will  make  1  cent  a  ton  for  every  mile,  while  if  the  haul  is  60 
miles  it  will  only  amount  to  one-half  cent  a  mile." 

This  also  applies  to  yard  expenses,  which  are  affected  by  the 
tonnage  handled,  depending,  to  a  great  extent  on  the  density  of 
traffic.  How  these  expenses  vary  in  different  yards  is  shown  bj 
the  evidence.  The  costs  in  the  yards  at  Fayetteville  and  Jones- 
boro  were  carefully  investigated,  and  it  was  found  that  while  the 
rough  cost  of  handling  each  car  at  Fayetteville  is  14.5  cents,  in 
Jonesboro  it  is  36  cents,  while  on  the  entire  system  it  is  23.2 
cents,  for  a  five-year  period.  Only  by  ascertaining  the  actual 
cost  or  expense  of  each  yard  in  the  state  can  the  exact  cost  in  the 
state  be  found,  and  this  was  ascertained  by  the  company  during 
the  two-month  test  period. 

The  cost  of  maintenance  of  way  and  structures  in  Arkansas 
is  shown  by  the  uncontradicted  proof  to  have  been,  for  the 
four  months  ending  December  31,  1907,  $463  per  mile,  and  on 
the  whole  system  $377,  and  practically  the  same  proportion  is 
found  for  the  years  1908,  1910,  1911,  1912,  and  1913,  the 
greater  cost  in  Arkansas  being  caused  by  difference  of  climatic 
and  topographical  conditions,  some  of  the  system  being  operated 
over  a  level  country  without  grades,  while  in  Arkansas  a  large 
part  of  it  is  over  river  bottoms,  and  another  part  in  a  moun- 
tainous section.     This  is  shown  bv  exhibit  52  of  the  company. 
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Tlie  calculations  made  by  Mr.  Simson  in  his  exhibits  Kl  and 
Zl  are  based  only  on  the  four  last  months  of  five  years  on  the 
entire  system,  while  the  valuation  is  that  based  on  the  year  1907, 
the  lowest  of  any  year  and  far  below  the  average.  By  this 
method^e  reduces  the  percentage  of  traffic  for  these  periods  from 
36.98  per  cent,  which  it  actually  was,  to  36.34  per  cent,  which 
it  was  not  in  fact.  Exhibit  O  of  Mr.  Simson  is  based  on  a 
formula  spoken  of  as  Mr.  Douglas's,  discarded  in  this  case  be- 
cause found  to  be  erroneous  by  Mr.  Simson,  and  admitted  to  be 
so  by  the  company's  accountant.  His  exhibit  Jl  shows  the  net 
earnings  based  on  the  four  last  months  in  1907  to  be  6.62  per 
cent.  Exhibit  Ml,  which  is  based  solely  on  the  last  four  months 
for  the  years  ended  June  30,  1908,  1910,  1911,  1912,  and  1913, 
shows  an  average  profit  of  6.89  per  cent,  or  an  average  of  the  two 
exhibits  of  6.75  per  cent.  In  these  exhibits,  as  in  all  others  of 
Mr.  Simson's,  no  allowance  is  made,  as  stated  before,  for  differ- 
ence in  cost,  taxes,  density  of  traffic,  shorter  hauls  shown  to  exist 
in  Arkansas  when  compared  with  the  entire  system,  nor  any 
difference  in  cost  between  state  and  interstate,  but  the  road  in 
Arkansas  is  treated  as  part  of  the  entire  system,  and  the  assump- 
tion acted  on  that  the  cost  is  the  same  on  every  part  of  the  sys- 
tem, and  also  for  intra  and  inter  state  business,  an  assumption 
wholly  unwarranted,  and  opposed  to  all  the  evidence  in  the  case. 

Nor  does  he  make  any  allowance  for  decreased  earnings,  which 
would  have  resulted  from  the  state's  rates,  sought  to  be  enjoined 
by  this  action.  But  adopting  his  conclusions  that  the  profit  of 
6.75  per  cent  should  be  applied  to  the  value  of  the  road  in  the 
state  of  Arkansas,  it  would  show  for  the  intrastate  business  net 
earnings  $213,767.16;  deduct  from  this  the  loss  of  earnings,  if 
the  lower  rates  which  were  enjoined  had  been  charged,  and 
which  should  be  deducted,  $114,025.93  a  year,  there  is  left  a 
net  profit  from  all  sources,  according  to  his  calculations,  the  sum 
of  $99,741.23  from  intrastate  traffic,  which  would  make  a  small 
fraction  over  3  per  cent  on  the  investment  assigned  to  intrastate 
traffic,  $3,166,921. 

Nor  do  exhibits  A  A  and  BB  of  the  state,  which  show,  the 
former  7.69  per  cent  and  the  latter  8  per  cent  net  profit  on  the 
valuation,  make  any  distinction  in  cost  between  state  and  inter- 
state, nor  allow  for  the  decrease  in  earnings,  which  would  have 

P.U.R.1916A.  8 


Digitized  by 


Google 


82  UNITED  STATES  DISTRICT  COURT. 

resulted  from  the  rates  in  controversy.  But  even  on  that  basis, 
deducting  from  the  intrastate  the  difference  between  what  was 
earned  and  what  would  have  been  earned  under  the  lower  rates, 
leaves  as  a  net  profit  on  the  intrastate  business  less  than  4  per 
cent 

The  valuations  of  the  road  in  Arkansas  in  all  calculations 
made  by  the  court  are  those  agreed  on  by  the  state  and  the  com- 
pany, and  are  27  per  cent  less  than  was  claimed  by  the  company, 
as  shown  by  the  evidence  of  its  chief  engineer  before  the  stipu- 
lation as  to  value  was  made.  The  reduced  valuation  was  the. 
basis  of  the  exhibits  of  both  parties,  as  amended,  and  which  were 
used  as  evidence  at  the  hearing  and  in  this  opinion. 

Mr.  Simson  found  an  error  in  the  assignment  of  earnings  to 
Arkansas  made  by  the  company  for  the  four  months  ended 
December  31,  1907,  amounting  to  $23,080.62  for  that  period. 
This  was  caused  by  the  old  formula  (Douglas's  formula)  wherein 
there  had  been  erroneously  assigned  for  the  year  1907  $72,- 
107.48  earnings  to  Tennessee  which  should  have  been  assigned 
to  Arkansas.  The  error  is  admitted,  but  it  only  applied  to  the 
four-month  period  in  1907,  which  is  not  included  in  the  four- 
year  period  used  by  the  court  in  its  calculations,  and  therefore 
does  not  affect  them.  The  learned  counsel  for  the  state,  in  the 
argument,  stated  that  the  court's  attention  is  called  to  it,  not 
on  account  of  its- effect  on  the  result,  but  to  show  the  error  of 
trying  to  take  one  period  and  transpose  it  to  another. 

Claims  of  other  errors  in  the  company's  statistics  have  been 
carefully  considered  by  the  court,  but  found  to  be  not  sustained 
by  the  evidence,  or  so  insignificant  in  amount  that  they  could 
not  affect  the  final  result  to  the  extent  of  Koo  of  1  per  cent. 

A  matter  of  surprise  to  the  court  in  this  pase  is  the  fact  that 
the  only  charge  for  depreciation  made  by  the  company  is  J  of 
1  per  cent  a  year  on  locomotives  and  rolling  stock,  and  nothing 
whatever  for  depreciation  of  the  embankments,  ties,  rails, 
bridges,  stations,  platforms,  and  property  other  than  locomotives 
and  rolling  stock.  In  the  court's  opinion  this  i  of  1  per  cent 
a  year  allowed  for  depreciation  of  rolling  stock  is  wholly  insuffi- 
cient, as  it  would  indicate  the  life  of  the  rolling  stock  to  be  400 
years,  certainly  too  small,  no  matter  how  well  kept.     But  there 
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being  no  proof  of  any  depreciation  except  this  J  of  1  per  cent, 
none  other  has  been  allowed  or  considered  by  the  court. 

In  view  of  the  conclusions  reached  by  the  court,  and  what  was 
decided  in  the  Minnesota  Bate  Cases  in  relation  to  the  Minne- 
apolis &  St.  L.  R  Co.  230  U.  S.  469-473,  57  L.  ed.  1569-1571, 
48  L.RA.(KS.)  1151,  33  Sup.  Ct.  Rep.  729,  and  Norfolk  & 
W.  R  Co.  V.  Conley,  236  U.  S.  605,  59  L  ed.  745,  35  Sup.  Ct. 
Rep.  437,  it  is  unnecessary  to  make  any  other  special  findings 
than  those  made,  or  to  divide  between  freight  and  passenger 
traffic,  as  the  court  finds  that  the  rates  enjoined  yield  no  profit 
whatever  on  the  intrastate  business,  but,  on  the  contrary,  show  a 
loss. 

As  no  claim  was  made  for  the  state,  and  no  evidence  whatever 
introduced  to  show  that  the  road  is  not  properly  and  economically 
managed,  or  that  it  was  not  built  to  meet  a  public  demand,  or 
what  may  properly  be  called  a  public  necessity,  the  court  has 
assumed  that  there  was  no  ground  for  such  claims,  as  otherwise 
they  would  have  been  charged  by  the  able  counsel  for  the  state, 
and  evidence  to  sustain  them  introduced. 

The  plaintiff  is  entitled  to  a  decree  making  the  temporary  in- 
junction perpetuaL 

As  conditions  may  change  in  the  future,  which  would  justify 
the  state  to  put  in  force  the  rates  now  enjoined,  the  court  will 
retain  jurisdiction  of  the  cause,  so  that  the  state  may  apply 
for  further  orders  to  meet  the  changed  conditions,  if  desired. 


CALIFORNTA  RAILROAD  COMMISSION. 

J.  W.  RAY 

PACIFIC  ELECTRIC  RAILWAY  COMPANY. 
[Decigion  No.  2778;  Case  No.  824.] 

Discrimination  —  Interurhan  raUroada  —  Zones. 

1.  Electric  railway  zone  fares  within  the  limits  of  a  city  are  not 
diBcriminatory  against  territory  without  the  6-cent  zone  where  a  longer 
6^cent  ride  is  granted  to  that  territory  than  to  others  and  the  zoneH 
were  based  upon  mileage  and  traffic,  and  not  upon  the  boundaries  of 
the  city. 
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Rales -^  Interurban  raHwaya '-' Zones -^  Territory  annexed  to  city, 

2.  An  electric  railway  will  not  be  required  to  extend  its  5-cent 
fare  zone  to  include  territory  annexed  to  a  city,  on  the  theory  thai 
the  present  rate  is  a  material  detriment  to  the  development  of  the  dis- 
trict and  a  hardship  to  school  children,  where  the  traffic  does  not  pro* 
vide  sufficient  revenue  to  meet  actual  operating  expenses,  where  more 
than  half  the  passengers  carried  to  and  from  that  section,  by  using  30- 
trip  commutation  tickets,  travel  through  two  zones  for  6  cents,  and 
where  the  railway  has  agreed  to  issue  46-ride  children's  tickets  at  3) 
cents  per  ride  between  two  zones. 

Rates  ^^  Int^rurhan  railways  "^  Zones  uHthin  a  city. 

3.  It  does  not  follow  that  because  a  city  annexed  adjoining  terri- 
tory a  street  railway  system  should,  as  a  matter  of  equity,  necessarily 
be  required  to  extend  its  5-oent  fare  zone  to  conform  to  the  new  bound- 
ary lines. 

[September  23,  1915.] 

Application  to  require  a  railroad  to  extend  its  5-cent  fare 
zones  in  the  city  of  Long  Beach ;  denied. 

Appearances:  K.  H.  Jackson  for  complainant;  A.  W.  Ash- 
bum  and  E.  0.  Denio  for  defendant. 

Devlin,  Commissioner:  This  is  an  action  to  reduce  from  10 
to  5  cents  the  one-way  fare  on  the  line  of  defendant  railway  com- 
pany between  Pacific  Ocean  Avenue  Junction  and  Temple 
avenue,  both  points  within  the  city  limits  of  Long  Beach. 

Complaint  alleges  that  the  present  rates  are  discriminatory, 
work  an  injury,  and  retard  the  growth  of  that  part  of  Long 
Beach  north  of  Anaheim  road  between  Zaferia  Junction  and 
Temple  avenue,  also  that  school  children  do  not  use  the  railway 
freely  because  of  excessive  fares. 

Defendant  in  its  answer  denies  that  the  rates  are  discrimina- 
tory, avers  that  its  5-cent  fares  at  Long  Beach  are  not  based  on 
city  limits,  also  that  the  car  operations  between  Long  Beach  and 
Willowville  via  Zaferia  and  Temple  avenue  are  unprofitable.   , 

[1]  Complainant  introduced  a  number  of  witnesses  whose  tes- 
timony was  substantially  identical  with  and  differed  but  little 
from  the  allegations  set  forth  in  the  complaint,  viz.,  that  the  com- 
munity between  Zaferia  and  Temple  avenue  was  not  progressing, 
that  property  could  not  be  sold  or  rented  because  it  was  beyond  the 
5-cent  fare  zone,  also  that  children  attending  the  new  granmiar 
school  near  Temple  avenue  walked  to  and  from  their  homes  on 
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account  of  being  unable  to  pay  the  10-cent  fare  in  effect  between 
Zaferia  and  Temple  avenue. 

The  defendant  operates  street  and  interurban  cars  in  and 
around  the  city  of  Long  Beach,  and  as  the  boundaries  of  the 
city  are  irr^ular  the  distances  established  for  the  5-cent  zones 
are  not  uniform,  being  as  follows: 

Pacific  Ocean  Avenue  Junction  to  Gaspur,  2.54  miles. 
Pacific  Ocean  Avenue  Junction  to  Willowyille,  2.80  miies. 
Pacific  Ocean  Avenue  Junction  to  Forty-seventh  Place,  3.56  milea. 
Pacific  Ocean  Avenue  Junction  to  Zaferia,  3.09  miles. 

It  will  thus  be  seen  that  based  on  mileage,  people  in  the  Za- 
feria district  now  have  a  longer  ride  for  5  cents  than  prevails 
on  the  line  operating  to  other  points  in  Long  Beach  or  to  terri- 
tory adjacent  thereto. 

[2]  Temple  avenue  is  ^o  of  a  mile  from  Zaferia  on  the  main 
track  of  the  Los  Angeles-Newport  Beach  line,  and  it  is  to  this 
point  complainant  seeks  to  have  the  5-cent  fare  extended.  The 
fares  between  Long  Beach  and  the  points  in  the  territory  under 
discussion  are  as  follows : 

Zaferia,  one  way $0.05 

Temple  avenue,  one  way 10 

Temple  avenue,  round  trip 15 

Zaferia  and  Temple  avenue,  30-trip,  90-day  family  commutation  ticket    1.60 

The  one-way  fare  between  Zaferia  and  Temple  avenue  is  10 
cents. 

Traffic  manager  for  defendant  testified  that  prior  to  February, 
1914,  cars  were  only  operated  between  Willowville  and  Zaferia 
through  Long  Beach,  the  territory  intervening  on  the  loop  be- 
tween Willowville  and  Zaferia  being  taken  care  of  by  the  main 
line  trains  of  the  Los  Angeles-Newport  Beach  line,  thus  making 
it  necessary  for  passengers  destined  to  Temple  avenue,  Signal 
Hill,  Searby,  and  Burnett  to  transfer  either  at  Willowville  or 
Zaferia.  Early  in  the  year  1914  a  through  service  was  established 
by  having  the  local  car  make  the  complete  circle.  This  loop  car 
was  placed  in  operation  upon  the  earnest  solicitation  of  a  commit* 
tee  of  citizens  residing  at  Long  Beach  and  other  interested  points. 
This  committee  in  making  its  request  for  the  through  service 
admitted  that  it  would  not  be  profitable  for  some  time,  but  nev- 
ertheless urged  its  establishment  on  the  ground  of  convenience 
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to  the  conimunity,  and  also  that  the  territory  to  be  served  would 
develop  more  rapidly. 

The  question  of  fares  was  discussed  and  the  committee  assured 
the  railway  management  that  same  would  not  be  called  into 
question  after  the  cars  were  placed  in  operation  over  the  main 
line  tracks  of  the  Newport  Beach  line  between  Zaf eria  and  Wil- 
lowville.  Shortly  after  the  loop  service  was  inaugurated  the 
30-ride  commutation  fare  was  reduced  from  $2  to  $1.50,  thus 
giving  regular  patrons  a  one-way  fare  of  5  cents,  the  rate  this 
complainant  seeks  to  have  established  for  all  traffic. 

Defendant  filed  a  number  of  exhibits  showing  the  volume  of 
traffic  and  the  revenue.  It  is  to  be  noted  that  the  Long  Beach 
city  lines  for  the  fiscal  year  1914-1915,  as  compared  with  the 
year  1913-1914,  suffered  a  decrease  in  revenue  of  $61,848.25, 
while  the  average  per  car  mile  dropped  from  .1871  cents  to 
.1206  cents.  This  loss  is  attributed  to  the  advent  of  the  auto- 
mobile, and  defendant's  traffic  manager  testified  that  the  lines 
were  not  earning  sufficient  revenue  to  meet  actual  operating 
expenses,  to  say  nothing  of  interest  on  bonds  and  dividends  to 
stockholders. 

The  exhibits  of  passenger  traffic  indicate  that  about  20  pas- 
sengers per  day  travel  to  and  from  Temple  avenue,  while  from 
points  beyond,  there  are  approximately  200  passengers  per  day. 
Forty-eight  cars  are  operated  in  each  direction  during  the  twenty- 
four  hours,  and  these  96  cars  carry  an  average  of  2.3  passen- 
gers per  trip  between  Zaferia  and  Willowville.  During  the  six- 
teen months,  May,  1914,  to  August,  1915,  inclusive,  1,707  of 
the  30-ride  commutation  tickets  were  sold,  an  average  of  107 
per  month,  which  would  indicate  that  possibly  half  of  the  pas- 
sengers are  using  commutation  tickets  and  traveling  for  5  cents 
per  trip. 

Defendant  also  testified  that  the  boundary  lines  of  the  Temple 
avenue  school  district  had  been  carefully  checked,  and  it  was 
shown  that  the  children  residing  adjacent  to  the  railway  only 
walked  from  two  to  three  thousand  feet  on  their  way  to  school. 
Experience  on  other  lines  was  to  the  effect  that  children  did  not 
board  cars  for  so  short  a  distance  even  at  nominal  fares. 

Traffic  manager  for  defendant  voluntarily  offered  to  publish 
a  single  fare  of  5  cents  between  Zaferia  and  Temple  avenue, 
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extending  the  same  reduction  as  far  as  it  was  possible  toward 
Willowville,  without  breaking  down  the  through  rates  on  the 
Loe  Angeles-Newport  Beach  line;  he  also  agreed  to  publish  a 
children's  46-ride  ticket  at  ^^  cents  per  ride  between  Zaferia 
and  Temple  avenue. 

[3]  It  is  apparent  to  me  that  this  action  would  never  have 
been  brought  had  the  defendant  in  1914  refused  to  establish  the 
through  loop  service  and  continued  to  require  passengers  travel- 
ing to  points  between  Willowville  and  Zaferia  to  transfer  to  the 
interurban  main  line  cars  at  junction  points.  It  does  not  follow 
that  because  a  city  annexes  adjoining  territory  that  a  street 
railway  system  should,  as  a  matter  of  eijuity,  necessarily  be 
required  to  extend  its  5-cent  fare  zone  to  conform  to  the  new 
boundary  lines.  Territory  may  be  within  the  incorporated  limits 
of  a  city,  and  still  because  of  extreme  mileage  and  lack  of  traffic 
be  entirely  outside  of  street  car  territory,  for  the  greater  part  of 
the  revenues  of  street  car  companies  is  received  from  interme- 
diate passengers  who  are  continually  getting  on  and  off  the  cars 
and  ride  but  short  distances. 

Complainant  has  not  sustained  his  claim  for  a  five-cent  fare 
between  Pacific  Ocean  avenue  and  Temple  avenue  in  Long  Beach, 
and  I,  therefore,  recommend  that  the  case  be  dismissed. 

The  defendant.  Pacific  Electric  Railway  Company,  will  be 
expected  to  publish  at  an  early  date  a  rate  of  5  cents  between 
Zaferia  and  Temple  avenue  and  a  46-ride  children's  ticket  at  3J 
nents  per  ride  between  the  same  points. 

I  recommend  the  following  form  of  order: 

OfiDER. 

J.  W.  Ray  having  filed  a  complaint  with  this  Commission 
against  the  Pacific  Electric  Railway  Company,  a  hearing  having 
been  held  thereon,  and  it  appearing  to  the  Commission  that  the 
complaint  should  be  dismissed. 

It  is  hereby  ordered  that  the  complaint  of  J.  W.  Ray  versus 
the  Pacific  Electric  Railway  Company  be,  and  the  same  is  hereby, 
dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 
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CAIilFORNIA  RAIIiROAD  GOBfMISSION. 

IN  BE  SOUTHERN  PACIFIC  COMPANY  et  al. 

[Decision  No.  2798;  Application  No.  1825.] 

Railroada  ^  Train  orders  ^^  Prohibition  on  use  of  telephone  in  re^ 
ceipt,  delivery,  or  transmissitm  hy  telephone  ^^  Public  policy. 

1.  Section  1,  chapter  494,  of  California  Laws  of  1915,  forbidding 
oertafn  employees  from  receiving,  delivering,  or  transmitting  telegraph 
and  telephone  train  orders,  will  not  be  nullified  by  the  Commission  by 
wholly  exempting  a  railroad  company  from  the  operation  thereof,  al- 
though the  statute  provides  that  it  shall  become  effective  "in  such  cases 
or  classes  of  cases  as  may  be  permitted  by  the  Railroad  Commission/' 

Railroads  ^^  Train  orders »» Prohibition  on  use  of  telephone  in  re- 
ceipt,  delivery f  or  transmission  of  ^^  Exemptions  to, 

2.  The  California  Commission  ordered  that  §  1,  chapter  494,  Laws 
of  1915,  which  prohibits  engineers  and  other  trainmen  from  receiving, 
delivering,  or  transmitting,  by  telephone  or  telegraph,  ordera  governing 
the  movement  of  trains,  should  not  apply  to  electric  railroads;  or  where 
the  employee  voluntarily  asks  for  a  train  order;  or  in  case  of  accident, 
obstructions,  failure  of  signals,  and  the  like;  or  after  the  expiration 
of  fifteen  minutes  from  the  time  of  arrival  of  a  train  at  a  train  tele- 
phone; or  to  the  operation  of  working,  relief,  or  wrecking  trains;  oi 
where  the  employee  calls  up  the  despatcher,  giving  his  whereabouts  and 
asking  for  or  receiving  information  not  amounting  to  a  train  order. 

[September  30,  1915.] 

Application  by  carriers  to  be  exempted  from  the  provision 
of  §  1,  chapter  494,  prohibiting  engineers  and  other  trainmen 
from  receiving,  delivering,  or  transmitting,  by  telephone  or  tele- 
graph, orders  governing  the  movement  of  transit ;  granted  in  part. 

Appearances:  George  D.  Squires  for  Southern  Pacific  Com- 
pany; E.  W.  Camp  for  the  Atchison,  Topeka,  &  Santa  Fe  Rail- 
way Company;  A.  S.  Halsted  for  San  Pedro,  Los  Angeles,  & 
Salt  Lake  Railroad  Company;  A.  R.  Baldwin  for  F.  G.  Drum 
and  Warren  Olney,  Jr.,  receivers  of  Western  Pacific  Railway 
Company;  Stanley  Moore  for  Northwestern  Pacific  Railroad 
Company;  Clarence  M.  Oddie  and  D.  M.  Swobe  for  Western  As- 
sociation of  Short  Line  Railroads. 

John  Finlay  for  Brotherhood  of  Locomotive  Engineers;  J.  A. 

Cowgill  for  Order  of  Railroad  Telegraphers;  N.  S.  Ballinger 

for  Order  of  Railroad  Conductors ;  D.  S.  Valentine  for  Brother- 
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hood   of   Locomotive   Firemen   and    Enginemen;    William    J. 
O'Brien  for  Brotherhood  of  Bailroad  Trainmen, 

Thelen,  Commissioner:  This  is  an  application  for  an  order 
relieving  petitioners  from  Hie  provisions  of  chapter  494  of  the 
Laws  of  1915,  referring  to  the  receipt,  delivery,  and  transmis- 
sion by  engineers,  firemen,  donductors,  brakemen,  and  trainmen 
at  any  receiving  or  forwarding  instrument  of  any  telegraph  or 
telephone  line  of  orders  for  the  movement  of  trains. 

Chapter  494  of  the  Laws  of  1915  reads  as  follows: 

Chapter  494. 

An  Act  to  Promote  the  Safety  of  Employees  and  the  Travel* 
ing  Public  upon  Eailroads  by  Prohibiting  Certain  Persons, 
Firms,  and  Corporations,  Operating  Railroads  in  This  State  from 
Bequiring  or  Permitting  Certain  Employees  to  Beceive,  De- 
liver, or  Transmit  over  Telegraph  or  Telephone  Lines  Any  Or- 
ders for  the  Movement  of  Trains,  except  in  Such  Cases  or 
Classes  of  Cases  as  May  Be  Permitted  by  the  Bailroad  Commis- 
sion. 

The  People  of  the  State  of  Calif omia  do  enact  as  follows: 

Section  1.  It  shall  be  unlawful  for  any  person,  firm,  or  cor- 
poration operating  a  railroad  with  more  than  four  trains  each 
way  every  twenty-four  hours,  to  require  or  permit  any  engineer, 
fireman,  conductor,  brakeman,  or  trainman  to  receive,  deliver, 
or  transmit  at  any  receiving  or  forwarding  instrument  of  any 
telegraph  or  telephone  line,  any  order  for  the  movement  of  any 
train,  except  in  such  cases  or  classes  of  cases  as  may  be  permitted 
by  the  Bailroad  Commission;  provided,  however,  that  the  fore- 
going provisions  shall  not  apply  to  interurban  or  street  railroads. 
Any  person,  firm,  or  corporation  violating  any  of  the  provisions 
of  this  act  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  not  exceeding  $500  or  by  im- 
prisonment not  exceeding  six  months,  or  by  both  such  fine  and 
imprisonment 

This  statute  became  effective  on  August  8,  1915.  On  August 
5,  1915,  the  petitioners  herein  filed  their  application  for  relief, 
in  ^rfiidi  they  asked  that  each  of  them  be  relieved  from  the  pro- 
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visions  of  this  statute  with  reference  to  all  their  present  oper- 
ating practices.  Petitioners  further  requested  that  pending  the 
hearing  and  final  order  of  the  Baiiroad  Conamission  herein,  an 
order  be  entered  permitting  thena  to  continue  their  present  prac- 
tices. On  August  9,  1915,  this  Ccwnmission  naade  its  order  re- 
citing its  desire  to  have  a  hearing  in  this  proceeding  before  the 
question  is  finally  determined,  and  relieving  the  petitioners  from 
the  provisions  of  chapter  494  until  the  further  order  of  the  ♦Com- 
mission. 

Public  hearings  in  this  proceeding  were  held  in  San  Fran- 
cisco on  September  3,  4,  10,  13,  and  14,  1915,  at  which  hearings 
the  views  of  the  railroads  and  of  the  brotherhoods  were  fully 
presented. 

Chapter  494,  by  its  title,  is  an  act  to  promote  the  safety  of 
employees  and  the  traveling  public  upon  railroads.  The  act 
applies  only  to  persons,  firms,  or  corporations  operating  a  rail- 
road with  more  than  four  trains  each  way  every  twenty-four 
hours.  The  act  is  not  directed  against  train  despatching,  either 
by  telegraph  or  by  telephone,  through  the  agency  of  an  operator, 
but  only  against  the  receipt,  delivery,  or  transmission  of  orders 
by  telegraph  or  telephone  directly  by  or  to  engineers,  firemen, 
conductors,  brakemen,  or  trainmen.  The  statute  does  not  pro- 
hibit the  use  of  telephones  by  engineers,  firemen,  conductors, 
brakemen,  or  trainmen  for  any  purpose  other  than  for  the  re- 
ceipt, delivery,  or  transmission  of  train  orders.  Under  the  pro- 
visions of  the  statute,  trainmen  may  call  up  the  despatcher  by 
telephone  to  report  their  whereabouts,  or  to  ask  for  information, 
or  for  any  other  purpose  except  the  receipt,  delivery,  or  trans- 
mission of  a  train  order. 

A  train  order,  it  is  needless  to  say,  is  an  order  for  the  move- 
ment of  a  train.  A  "train'*  is  defined  in  the  Standard  Code  of 
the  American  Kailway  Association  as  "an  engine,  or  more  than 
one  engine  coupled  with  or  without  cars,  displaying  markers." 
"Markers"  are  flags  or  lamps  on  the  rear  of  the  last  car  to  de- 
note to  other  trains  that  the  train  is  intact. 

Train  orders  are  given  by  the  despatcher  over  the  signature 
of  his  designated  superior.  These  orders  are  addressed  to  those 
who  are  to  execute  them,  naming  the  place  at  which  each  is  to 
receive  his  copy.    Train  orders  for  a  train  must  be  addressed  to 
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the  conductor  and  engineman^  and  also  to  anyone  who  acts  as 
its  pilot  A  copy  for  each  person  addressed  must  be  supplied 
by  the  operator.  Orders  addressed  to  operators  restricting  the 
movement  of  trains  must  be  respected  by  conductors  and  engine- 
men  the  same  as  if  addressed  to  them. 

Formerly  train  orders  were  transmitted  exclusively  by  tele- 
graph to  an  operator,  who  then  gave  a  copy  of  the  order  to  each 
person  who  was  to  execute  it.  Within  the  last  few  years,  train 
orders  are  more  and  more  being  transmitted  by  telephone  in- 
stead of  by  telegraph.  Applicants'  exhibit  No.  1  herein  gives 
information  with  reference  to  204,526  miles  of  railroad  oper- 
ated in  the  year  1914  in  the  United  States  and  Canada.  Out 
of  this  total  mileage,  7.6,664  miles  were  operated  by  telephone 
and  126,232  miles  by  telegraph.  The  increase  over  the  preced- 
ing twelve  months  in  the  mileage  operated  by  telephone  was  9,- 
908  miles. 

Out  of  a  total  of  212,622  miles  of  railroad  operated  in  the 
United  States  and  Canada,  as  reported  for  the  year  1915,  83,- 
365  miles  were  operated  by  telephone  and  125,147  miles  by  tele- 
graph. Applicants'  exhibit  No.  1  contains  no  information  on 
the  question  of  the  percentage  of  cases  in  which,  on  the  railroad 
lines  operated  by  telephone,  orders  were  given  by  telephone  di- 
rectly to  trainmen  as  distinguished  from  the  usual  case  in  which 
the  order,  even  if  given  by  telephone,  is  given  to  the  operator, 
who  then  transmits  it  to  the  trainmen. 

Hereinafter  I  shall  refer  to  the  extent  to  which  trains  in  this 
state  are  at  the  present  time  operated  by  telephone.  Before  do- 
ing so,  however,  I  desire  to  set  forth  the  practice  which  is  pur- 
sued when  orders  are  given  by  the  despatcher  directly  to  a  train- 
man. 

The  trainman  takes  down  the  telephone  receiver,  presses  a 
button,  calls  the  despatcher,  and  reports.  If  the  despatcher  de- 
sires to  give  an  order  he  says,  in  effect,  "I  will  give  you  an  or- 
der," designates  the  number  of  copies  and  the  form  of  blank, 
and  then  proceeds  to  give  the  order,  spelling  out  all  important 
words  and  figures.  The  trainman  has  in  his  hand  regular  train- 
order  blanks,  with  carbon  paper,  so  that  he  can  make  the  num- 
ber of  copies  specified  by  the  despatches  He  writes  down  the 
order  as  given  to  him  by  the  despatcher,  and  then  repeats  it 
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back,  word  for  word,  to  the  despatcher,  who  underlines  each 
word  of  the  order  as  he  has  written  it  in  his  book,  so  as  to  make 
sure  that  the  order  has  been  correctly  taken  down  by  the  train- 
man. If  the  order  is  correctly  repeated  to  him,  but  not  before, 
the  despatcher  tells  the  trainman  that  the  order  is  complete,  des- 
ignating the  time.  If  the  order  has  been  taken  down  by  a  con- 
ductor, he  keeps  one  copy  for  himself,  delivers  one  copy  to  the 
engineer,  and  later  turns  in  one  copy  to  the  superintendent's 
office.  The  engineer  reads  back  the  order  to  the  conductor  and 
is  usually  required  to  show  it  to  the  fireman  and  the  head  brake- 
man.  The  conductor  is  usually  required  to  show  his  copy  of 
the  order  to  the  rear  brakeman.  When  the  order  has  been  exe- 
cuted, the  superintendent's  copy  is  turned  in  at  the  office. 

It  must  be  understood  at  the  outset  that  the  great  majority  of 
all  train  orders,  even  by  telephone,  are  taken  by  operators,  and 
not  by  trainmen,  and  that  chapter  494  of  the  Statutes  of  1915  in 
no  way  interferes  with  the  taking  of  such  orders  by  operators. 
The  purpose  of  enacting  chapter  494,  as  explained  by  represen- 
tatives of  the  various  brotherhoods  at  the  hearings,  was  to  pre- 
vent the  taking  of  orders,  either  by  telegraph  or  telephone,  di- 
rectly by  a  trainman  or  engineman.  The  position  of  the  brother- 
hoods will  be  more  fully  set  forth  hereinafter,  but  for  the  present 
it  will  be  sufficient  to  say  that  they  take  the  position  that  verj 
frequently  trainmen  or  enginemen  already  have  large  responsi- 
bilities and  possibly  many  orders  in  their  possession,  and  that 
if  they  are  burdened  with  the  necessity  of  themselves  taking 
additional  orders  directly,  the  safety  of  the  passengers  and  em- 
ployees may  be  seriously  prejudiced. 

Chapter  494,  as  originally  introduced  in  the  legislature  of 
1915,  contained  no  reference  to  the  Railroad  Commission.  Dui^ 
ing  the  closing  days  of  the  session,  a  written  agreement  was 
signed  by  the  legislative  representatives  of  the  larger  railroads 
of  the  state  and  by  the  representatives  of  the  various  brother- 
hoods, agreeing  that  the  words,  "except  in  such  cases  or  classes 
of  cases  as  may  be  permitted  by  the  Railroad  Commission," 
should  be  inserted  in  the  bill,  and  that  it  should  then  pass  under 
the  agreement  thus  entered  into.  The  bill  was  thereafter  passed 
and  approved.  Both  the  railroads  and  the  brotherhoods  thus 
consented  and  agreed  that  this  Commission  should  be  charged 
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with  the  responsibility  of  saying  in  which  cases  or  classes  of 
cases  the  railroads  referred  to  in  chapter  494  should  be  relieved 
from  the  general  prohibition  of  the  act  against  the  receipt,  de- 
livery, or  transmission  of  train  orders  directly  by  trainmen  or 
enginemen. 

Kef erence  will  now  be  made  to  a  portion  of  the  evidence  of- 
fered in  behalf  of  the  carriers,  and  then  to  the  position  taken 
by  the  brotherhoods. 

Evidence  was  offered  in  behalf  of  the  Southern  Pacific  Com- 
pany, the  Atchison,  Topeka,  &  Santa  Fe  Eailway  Company,  San 
Pedro,  Los  Angeles,  &  Salt  Lake  Bailroad  Company,  Western 
Pacific  Eailway  Company,  Northwestern  Pacific  Bailroad  Com- 
pany, and  Western  Association  of  Short  Line  Bailroads. 

Southern  Pacific  Company. — ^Out  of  the  ten  divisions  of  the 
Southern  Pacific  Company,  seven  are  affected  by  chapter  494, 
as  follows :  The  Sanr  Joaquin,  Coast,  Sacramento,  Shasta,  West- 
em,  Stockton,  &  Los  Angeles  divisions. 

On  the  San  Joaquin  division,  telephones  are  used  for  the 
transmission  of  orders  for  the  operation  of  the  joint  track  used 
by  the  Southern  Pacific  Company  and  the  Atchison,  Topeka,  & 
Santa  Fe  Railway  Company  over  the  Tehachapi  Mountains  and 
over  the  McKittrick  branch,  on  which  branch  only  two  trains 
per  day  are  operated.  There  are  telephones  at  11  nonagency 
stations  on  the  joint  track,  as  well  as  at  14  regular  telegraph 
stations.  Some  50  to  60  train  movements  take  place  each  way 
per  day  over  this  joint  track.  Train  crews  over  the  joint  track 
are  instructed  to  call  up  at  telephone  booths  at  nonagency  sta- 
tions. On  the  Coast  division,  the  telephone  is  used  for  train 
despatching  between  Watsonville  Junction  and  Santa  Barbara, 
over  the  branch  line  from  Del  Monte  Junction  to  Pacific  Grove, 
and  also  between  Lompoc  Junction  and  Lompoc.  About  296 
miles  on  this  division  are  operated  by  telephone.  There  are  66 
telephones  on  this  division,  of  which  about  half  are  at  blind 
sidings.  Train  crews  are  instructed  that  where  trains  are  de- 
layed at  telephone  booths,  they  must  call  up  the  despatcher  at 
once.  On  the  Sacramento  division,  telephone  despatching  is  not 
used.  On  the  Shasta  division  there  are  24  telephones,  of  which 
14  are  located  in  telephone  booths  and  the  others  either  in  sec- 
tion houses  or  at  the  stations,  with  the  exception  of  4,  which  are 
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located  on  telegraph  poles.  Practically  the  entire  Shasta  di« 
vision  of  the  Southern  Pacific  Company  in  California  is  operated 
by  telephone,  and  the  train  crews  are  instructed  to  call  up  from 
telephone  booths.  On  the  western  division,  the  telephone  is  used 
for  train  despatching  between  Niles  and  Tracy  and  between 
Oakland  and  Port  Costa,  but  there  are  no  instructions  compel- 
ling train  crews  to  call  up  for  orders.  On  the  Stockton  division, 
13  telephones  are  installed,  most  of  which  are  located  between 
Tracy  and  Brighton.  The  Southern  Pacific  Company  presented 
testimony  to  show  chat  out  of  14,969  train  orders  issued  over  a 
six  months'  period  on  the  Stockton  division,  210  orders,  or  1.4 
per  cent  were  issued  directly  to  train  or  enginemen.  There  are 
no  instructions  on  this  division  compelling  train  crews  to  call 
up  for  orders.  On  the  Los  Angeles  division,  no  telephones  are 
used  for  train  despatching,  but  72  telegraphones  are  used,  of 
which  27  are  located  in  telegraph  offices,  the  remaining  number 
being  located  in  booths,  on  telegraph  poles,  at  blind  sidings,  in 
section  houses  on  the  desert  and  in  towers.  There  are  written 
instructions  on  this  division  directing  train  crews  to  communi- 
cate with  the  despatcher  by  means  of  telegraphones  as  soon  as 
possible  after  arrival  at  a  meeting  place  if  the  other  train  is  not 
seen  approaching. 

The  Southern  Pacific  Company  placed  on  the  stand  either  the 
division  superintendent  or  assistant  superintendent  of  each  of 
the  above  seven  divisions,  all  of  whom  testified  that  there  is  no 
danger  in  connection  with  the  operation  of  trains  by  means  of 
orders  transmitted  directly  to  trainmen  or  enginemen,  and  that 
the  prompt  movement  of  trains  would  be  seriously  interfered 
with  if  the  right  to  compel  train  crews  to  call  up  immediately 
is  to  be  denied  to  the  carriers.  A  number  of  conductors  and  en- 
gineers of  the  Southern  Pacific  Company  testified  that  they  had 
received  train  orders  by  telephone,  and  that  they  considered  the 
practice  fully  as  safe  as  the  receipt  of  orders  by  telegraph  through 
the  instrumentality  of  a  telegraph  operator. 

The  Southern  Pacific  Company  also  presented  testimony  to 
show  that  out  of  11,911  suggestions  received  by  the  company  from 
its  employees  and  others  during  the  three  years  ending  June  30, 
1915,  under  its  "Safety  First"  movement,  not  one  suggestion  was 
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3iade  to  the  effect  that  the  receipt  of  ordess  by  telephone  is  un- 
safe. 

The  Atchison,  TopeJea  &  Santa  Fe  Railway  Company. — Tes- 
timony presented  on  behalf  of  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  shows  that  this  company's  entire  line  of 
railroad  in  California  is  operated  by  telephone.  During  the  six 
months  ending  June  30,  1915,  18,840  train  orders  were  issued 
by  this  company's  despatchers  on  the  Valley  division,  of  which 
161  were  issued  directly  to  conductors  and  13  to  engineers.  The 
diviaion  superintendent  of  the  Valley  division  testified  that  dur- 
ing this  time  no  accident  or  hazard  of  accident  resulted  on  this 
division  from  any  of  the  orders  given  directly  to  trainmen  or  en- 
ginemen,  while  during  the  same  period,  22  hazards  of  accident 
resulted  from  the  handling  of  orders  by  operators.  The  Santa 
Fe  does  not  instruct  its  train  crews  to  call  up  for  orders.  Tes- 
timony presented  by  the  division  superintendent  and  by  a  num- 
ber of  trainmen  shows  that  the  trainmen  voluntarily  call  up  for 
orders  over  the  telephone,  and  that  no  difficulty  has  arisen  on 
the  Santa  Fe's  system  from  this  practice. 

San  Pedro,  Los  Angeles,  dk  Salt  Lake  Railroad  Company. — 
The  San  Pedro,  Los  Angeles,  &  Salt  Lake  Railroad  Company 
maintains  no  permanent  telephone  booths  for  use  in  train  des- 
patching, except  at  the  junction  of  its  main  line  with  the  branch 
line  or  spur,  known  as  Ely  spur.  The  telephone  maintained  at 
this  booth  is  used  only  in  cases  of  emergency.  The  trainmen 
are  equipped  with  portable  telegraphones  for  the  purpose  of  call- 
ing up  the  despatcher  and  receiving  orders,  if  necessary,  in 
cases  of  accident,  engine  failure,  or  delays.  There  are  no  in- 
''tructions  compelling  train  crews  to  call  up  for  orders. 

Western  Pacific  Railway  Company. — Western  Pacific  Rail- 
way Company  maintains  12  telephones  on  its  route  along  the 
Feather  river,  between  Oroville  and  Keddie,  a  distance  of 
76  miles.  Four  of  these  telephones  are  maintained  at  telegraph 
offices  and  eight  at  blind  sidings.  There  are  also  three  telephones 
in  the  Altamont  Hills,  but  these  are  seldom  used.  During  the 
period  between  January  1st  and  July  1,  1915,  10,743  train  or- 
ders were  issued,  of  which  154  were  issued  directly  to  train 
erewB.    Of  these  154  orders,  all  were  helping  orders  except  12. 
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There  are  no  instructions  compelling  train  crews  to  call  up  for 
orders. 

Northwestern  Pacific  Railroad  Company. — ^Northwestern  Pa- 
cific Railroad  Company  uses  the  telephone  for  giving  orders  to 
train  and  engine  crews  principally  on  the  Northern  division, 
which  is  still  practically  under  construction,  and  where  numer- 
ous work  trains  are  still  employed.  On  only  a  relatively 
small  portion  of  its  mileage,  however,  does  this  carrier  operate 
more  than  four  trains  each  way  every  twenty-four  hours.  This 
carrier's  principal  objections  to  chapter  494  were  in  connection 
with  the  movement  of  work  trains  and  movements  in  automatic 
block  signal  territory.  Each  of  these  objections  was  removed 
by  concessions  made  by  the  brotherhoods,  as  hereinafter  indi- 
cated. 

Western  Association  of  Short  Line  Railroads. — ^Western  As- 
sociation of  Short  Line  Railroads,  a  corporation,  which  includes 
among  its  members  15  short  line  railroads  in  California,  is  also 
a  petitioner  herein.  Evidence,  however,  was  presented  in  this 
proceeding  in  behalf  of  only  one  of  its  members,  the  McCloud 
River  Railroad  Company.  This  company  operates  its  entire 
railroad  by  telephone  despatching.  During  only  a  portion  of 
the  year,  between  about  April  1st  and  October  1st,  does  this 
company  operate  more  than  four  trains  each  way  every  twenty- 
four  hours.    Most  of  the  company's  trains  are  lumber  trains. 

The  carriers  presented  evidence  to  show  that  since  the  advent 
of  telephone  train  despatching  in  California,  there  has  not  been 
a  single  accident  or  hazard  of  accident  in  this  state  resulting 
from  telephone  despatching. 

The  position  of  the  brotherhoods  is  set  forth  in  a  statement  filed 
by  them,  which  statement  is  as  follows : 

"We  believe  the  telephone  booths  or  boxes  are  necessary  for 
the  best  interests  of  the  public  and  the  railroads.  However,  we 
do  not  believe  they  should  be  used  to  place  added  burdens  or  add- 
ed responsibility  upon  the  enginemen  or  trainmen  except  in  cases 
of  emergency. 

'We  believe  that  the  emergency  should  be  defined  in  order 
that  enginemen  and  trainmen  may  know  just  what  they  should 
do  in  certain  cases.  We  do  contend  that  where  a  certain  num- 
ber of  steam  trains  are  operated  on  a  single  tracK  that  the  dan- 
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ger  attached  to  the  taking  of  orders  by  telephone  is  so  great  that 
we  feel  justified  in  objecting  to  such  a  practice. 

"The  government  of  the  United  States,  realizing  the  import- 
ance of  train  movements  by  train  orders,  have  restricted  the 
number  of  hours  of  work  to  nine  hours  to  those  handling  train 
orders  exclusively.  This  has  not  been  done  in  any  other  class 
of  railroad  service.  Consequently  we  claim  that  enginemen  and 
trainmen  should  not  be  called  upon  to  perform  this  important 
service  on  account  of  the  danger  to  the  public  and  to  the  men 
as  well  as  the  attendant  loss  of  property  in  accidents.  As  fur- 
ther evidence  of  the  dangers  attached  to  the  operations  of  trains, 
many  thousands  of  dollars  have  been  spent  to  install  block  sig- 
nals. 

"We  believe  the  importance  of  operating  trains  by  orders  is  so 
great  that  all  safeguards  that  are  possible  should  be  used  in  an 
effort  to  reduce  the  number  of  lives  lost  in  accidents.  Safety 
first  is  the  slogan  of  the  railroads  to-day,  and  we  believe  that  it 
should  be  carried  out  in  all  departments. 

"Orders  have  been  issued  by  an  ofiicial  of  the  Southern  Pa- 
cific Company  that  engineers  and  conductors  must,  upon  arrival 
at  blind  sidings  or  stations  where  there  are  no  operators  at  work, 
inmiediately  call  the  despatcher.  We  believe  the  duties  of  en- 
gineers and  conductors  at  present  to  be  so  arduous  that  the  fur- 
ther responsibility  of  taking  orders  should  not  be  placed  upon 
them  except  in  cases  of  emergency,  but  that  it  should  remain  in 
the  hands  of  those  whose  business  it  is  to  do  this  work. 

"Owing  to  the  danger  attached  to  operation  of  steam  trains 
by  train  order  a  certain  amount  of  training  is  necessary  for  this 
important  work,  and  engineers  and  conductors  do  not  have  the 
time  or  opportunity  to  properly  prepare  as  they  already  have 
enough  to  do  in  their  own  lines  of  work.  The  opportunity  for 
misunderstandings  is  so  great  that  we  believe  it  to  be  a  bad 
practice,  and  therefore  ask  for  relief  in  the  matter. 

"It  is  a  frequent  occurrence  for  engineers  and  conductors  to 
receive  and  execute  from  fifteen  to  twenty  orders  in  going  over 
the  division  on  which  they  work.  This  is  to  show  you  that  they 
already  carry  an  immense  responsibility." 

In  response  to  a  request  from  the  Commissioner  presiding 
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erence  to  the  cases  or  classes  of  cases  in  which  this  ComniissioT> 
might  properly  authorize  the  continuance  of  the  receipt,  delivery, 
or  transmission  of  train  orders  directly  by  trainmen  or  engine 
men.     These  views  may  be  summarized  as  follows: 

1.  Chapter  494  should  not  apply  to  railroads  operated  by  elec- 
tric energy. 

2.  Chapter  494  should  not  apply  to  prevent  the  voluntary  call- 
ing up  and  receipt  by  trainmen  or  enginemen  of  orders. 

3.  Chapter  494  should  not  apply  in  any  case  of  casualty  or 
unavoidable  accident  or  act  of  God,  or  to  any  delay  or  wreck 
caused  by  obstructions  on  the  track  through  collision  or  other 
cause,  or  to  the  failure  of  block  signals. 

4.  Chapter  494  should  not  apply  to  prevent  the  receipt,  de- 
livery, and  transmission  of  train  orders  by  and  to  truinmen  and 
enginemen  on  passenger  or  mixed  trains  after  a  delay  of  twenty 
minutes,  and  on  all  other  trains  after  a  delay  of  forty  minutes, 
provided  that  the  act  shall  not  apply  to  the  crews  of  wrecking 
or  relief  trains,  and  that  the  crews  of  work  trains  may  be  in- 
structed to  report  by  telephone  for  orders  at  stated  hours,  not 
exceeding  three  per  day. 

[1]  An  order  by  this  Commission  in  accordance  with  this 
suggestion  would  seem  to  meet  the  objections  of  all  the  carriers 
except  the  Southern  Pacific  Company.  In  fact,  several  of  the 
carriers  expressly  stipulated  that  an  order  along  these  lines  would 
be  satisfactory  to  them.  The  Southern  Pacific  Company,  how- 
ever, earnestly  contended  that  such  order  would  not  meet  the 
company's  requirements,  and  that  if  train  crews  on  a  passen- 
ger or  mixed  train  can  wait  twenty  minutes  before  calling  up 
for  orders,  and  train  crews  on  other  trains  can  wait  forty  min- 
utes, the  prompt  movement  of  the  compan/s  trains  will  be  seri- 
ously interfered  with.  The  division  superintendent  or  assistant 
division  superintendent  of  each  of  the  seven  divisions  of  the  com- 
pany insisted  that  such  order  would  produce  demoralization  in 
the  train  service  in  his  respective  division.  Attention  was  drawn 
to  the  fact  that  if  one  conductor  fails  to  call  up  from  a  blind 
siding  to  report  his  whereabouts,  the  failure  to  so  report  may  in- 
terfere with  the  movement  of  a  large  number  of  trains,  except 
by  the  slow  and  unsatisfactory  method  of  flagging.  These  super- 
intendents all  unite  in  asking  this  Commission,  in  effect,  en- 
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tirely  to  disregard  chapter  494,  and  to  nuUifj^  the  statute  in  so 
far  as  the  Southern  Pacific  Company  is  concerned. 

As  ahreadj  indicated,  the  Southern  Pacific  Company  was  a 
party  to  the  agreement  by  which  the  statute  was  passed  in  its 
present  form  and  by  which  the  responsibility  of  specifying  the 
cases  or  classes  of  cases  in  which  the  receipt,  delivery,  and  trans- 
mission of  train  orders  directly  by  trainmen  and  enginemen 
might  be  permitted  was  placed  upon  this  Commission,  The 
Southern  Pacific  Company  cannot  reasonably  expect  that  this 
Commission  will  establish  exceptions  so  comprehensive  as,  in 
effect,  to  nullify  the  statute.  The  legislature  of  this  state  has 
declared  the  state's  policy  in  this  statute,  and  this  Commission 
must  and  will  follow  that  policy,  to  the  best  of  its  ability,  in 
passing  upon  the  present  application^  At  the  same  time,  this 
Commssion  will  naturally  hesitate  to  make  an  order  which  will 
have  the  effect  of  interfering  seriously  with  train  movements, 
unless  such  order  is  necessary  within  the  state's  declared  policy 
of  promoting  the  safety  of  employees  and  the  traveling  public. 
This  proceeding  does  not  come  before  this  Commission  as  an  orig- 
inal proposition.  It  comes  here  as  the  result  of  a  statute  passed 
by  the  legislature.  We  must  assume  that  the  legislature  was  con- 
vinced that  the  safety  of  employees  and  the  traveling  public 
upon  railroads  required  some  limitation  upon  the  receipt,  de- 
livery, and  transmission  of  train  orders  directly  by  trainmen  and 
enginemen.  The  reason  for  the  adoption  of  this  statute,  as  urged 
by  the  brotherhoods,  is  primarily  that  train  crews  on  busy 
stretches  of  railroad  already  have  large  responsibilities,  that  an 
addition  to  their  responsibilities  by  compelling  them  to  take  train 
orders  directly  is  dangerous,  and  that  some  breathing  spell  should 
be  given  them  within  which  to  secure  some  rest.  It  was  appar- 
ently on  this  theory  that  the  brotherhoods  suggested  a  delay  of 
twenty  minutes  in  case  of  passenger  and  mixed  trains  and  a  de- 
lay of  forty  minutes  in  the  case  of  other  trains,  with  the  right 
on  the  part  of  the  trainmen  or  enginemen  to  call  up  earlier  if 
tfiey  desired  so  to  do.  At  the  same  time,  the  brotherhoods  took 
the  position  that  if  this  Commission  decides  that  a  shorter  time 
would  be  sufficient,  they  would  be  satisfied.  I  am  convinced  that 
if  a  period  of  fifteen  minutes  is  allowed  in  the  case  of  passenger, 
mixed,  and  other  trains,  except  wrecking,  relief,  and  work  trains, 
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a  sufficient  opportunity  will  be  given  to  overworked  trainmen  to 
recuperate.  There  is  nothing  in  chapter  494  which  will  in  any 
way  interfere  with  instructions  on  the  part  of  the  carriers  direct- 
ing trainmen  and  enginemen  to  call  up  by  telephone  simply  re- 
porting their  whereabouts,  without  asking  for  or  taking  train  or- 
ders. If  the  despatcher  knows  the  whereabouts  of  the  different 
trains,  a  short  delay  on  the  part  of  some  one  of  these  trains  will 
not  generally  interfere  with  the  movement  of  any  other  trains, 
as  would  be  the  case  if  a  conductor  or  engineer  remained  at  a  sid- 
ing some  considerable  time  without  any  possibility  on  the  part 
of  the  despatcher  of  knowing  where  his  train  is. 
I  submit  the  following  form  of  order: 

ORDER. 

[2]  A  public  hearing  having  been  held  in  the  above-entitled 
proceeding,  and  careful  consideration  having  been  given  to  the 
evidence  and  arguments  presented  therein,  it  is  hereby  ordered 
as  follows : 

1.  Southern  Pacific  Company,  the  Atchison,  Topeka,  &  Santa 
Fe  Railway  Company,  San  Pedro,  Los  Angeles,  &  Salt  Lake 
Railroad  Company,  F.  G.  Drum,  and  Warren  Olney,  Jr.,  as  re- 
ceivers of  Western  Pacific  Railway  Company,  Northwestern  Pa- 
cific Railroad  Company,  and  McCloud  River  Railroad  Com- 
pany, are  hereby  authorized  to  deviate  from  the  provisions  of 
chapter  494,  of  the  Laws  of  1915,  in  the  following  cases  and 
classes  of  cases : 

(a)  Chapter  494  of  the  Laws  of  1915  shall  not  apply  to  any 
person,  firm,  or  corporation  operating  a  railroad  by  means  of 
electric  energy. 

(b)  Chapter  494  of  the  Laws  of  1915  shall  not  apply  in  any 
case  in  which  an  engineer,  fireman,  conductor,  brakeman,  or 
trainman  voluntarily  asks  for  a  train  order. 

(c)  Chapter  494  of  the  Laws  of  1915  shall  not  apply  in  any 
case  of  casualty  or  unavoidable  accident,  or  act  of  God,  or  to  any 
delay  or  wreck  caused  by  obstructions  on  the  track  through  col- 
lision or  other  cause,  or  to  the  failure  of  block  signals. 

(d)  Chapter  494  of  the  Laws  of  1915  shall  not  apply  to  pre- 
vent the  receipt,  delivery  or  transmission  of  train  orders  by  en- 
gineers, firemen,  conductors,  brakemen,  or  trainmen  on  passen- 
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ger^  mixed,  and  all  other  trains  after  the  expiration  of-  fi/toeh  - 
minutes  from  the  time  the  train  arrives  at  a  train  telephone; 
proYided  that  the  provisions  of  said  chapter  494  of  the  Laws  of 
1915  shall  not  apply  to  the  crews  of  wrecking  or  relief  trains; 
and  provided,  further,  that  the  crews  of  work  trains  may  be  in- 
structed to  report  by  telephone  for  orders  at  stated  hours  not  ex- 
ceeding three  per  day. 

2.  Nothing  in  this  order  contained  shall  be  construed  as  pre- 
venting any  person,  firm,  or  corporation  operating  a  railroad  with 
more  than  four  trains  each  way  every  twenty-four  hours  from 
requiring  engineers,  firemen,  conductors,  brakemen,  and  train- 
men to  call  up  a  despatcher  over  the  telephone  to  report  his 
whereabouts,  and  to  give  and  receive  information  not  amounting 
to  a  train  order. 

3.  This  order  shall  become  effective  thirty  days  from  date, 
after  which  time  this  Commission's  order  of  August  9,  1915, 
shall  no  longer  be  in  effect. 

4.  At  or  before  the  effective  date  of  this  order,  the  carriers 
specified  in  §  1  hereof  shall  revoke  all  rules  and  instructions  in 
conflict  herewith. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Bailroad  Commis- 
sion of  the  State  of  California. 

Note. — Carriers  were  exempted  from  the  operation  of  the  statute 
also  in  the  following  cases : 

In  Be  Oakland,  A.  &  E.  B.  Co.  Decision  No.  2793,  Application 
No.  1826,  Sept.  30,  1915,  where  the  road  was  operated  by  elec- 
tricity. 

In  Be  San  Diego  &  S.  E.  B.  Co.  Decision  No.  2796,  Application 
No.  1802,  Sept.  30,  1915,  where  the  greater  portion  of  the  road  was 
operated  by  electricity  and  only  a  limited  number  of  steam  trains 
were  run. 

In  Be  Mt.  Tamalpais  &  M.  W.  E.  Co.  Decision  No.  2799,  Applica^- 
tion  No.  1824,  Sept.  30,  1915,  where  it  appeared  that  the  road  oper- 
ated sufSeient  trains  to  place  it  within  the  scope  of  the  statute  only 
during  a  part  of  the  year,  and  that  trainmen  were  not  burdened  with 
work  to  such  an  extent  as  to  imperil  the  safety  of  employees  and  pas- 
sengers by  taking  train  orders  directly  over  the  telephone. 
P.UJR.1916A. 
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CABRILLO  CLTJB  et  aL 

V. 

ATCHISON,  TOPEKA,  &  SANTA  FE  BAILWAT  COMPANY. 

[Decision  No.  2760;  Case  No.  7960.] 

Commissions  —  Jurisdiction  —  Abandonment    of    railroad  —  Donation 
contract. 

1.  On  the  question  whether  an  abandoned  railroad  line  shall  b« 
reconstructed  the  California  Commission  may  consider  obligations  aris- 
ing out  of  a  contract  between  a  predecessor  and  its  patrons  in  relation 
to  donations  of  cash  and  property  in  consideration  for  the  construction 
of  the  line. 

Com^missions —- Jurisdiction '•^  Res  judicata. 

2.  The  California  Commission  will  not  apply  the  rule  of  rea  judicata 
on  the  question  whether  an  abandoned  branch  railroad  shall  be  recon- 
structed; it  appearing  that  the  decision  relied  on  was  made  by  a  for- 
mer Commission  having  a  different  jurisdiction,  and  that  neither  the 
facts  nor  the  parties  in  the  two  proceedings  were  the  same. 

Comm^issions —- Jurisdiction '^  Beconstruction  of  abandoned  line. 

3.  The  California  Commission  has  jurisdiction  under  §  36  of  the 
Public  Utilities  act  to  order  a  railroad  company  to  reconstruct  and 
operate  an  abandoned  branch  line. 

Service  —  Jurisdiction  —  Extensions  —  Charter  lim,itations, 

4.  The  fact  that  a  carrier  under  its  charter  may  not  have  a  right 
to  extend  its  line,  and  must  therefore,  in  order  to  do  so^  either  amend 
its  charter  or  incorporate  a  new  organization,  does  not  affect  the  power 
of  the  California  Commission  to  order  the  rebuilding  of  an  abandoned 
line  acquired  from  a  predecessor. 

Service  —  Bailroads  —  Abandonment  —  Reconstruction. 

6.  A  railroad  company  was  ordered  to  reconstruct  an  abandoned 
branch  line  either  on  the  old  route  or  on  an  alternative  route,  it  ap- 
pearing that  grants  of  money  and  property  had  been  made  to  a  prede- 
cessor with  the  express  understanding  that  such  line  would  be  con- 
structed, that  the  line  was  originally  built  and  operated  in  compliance 
therewith,  that  considerable  business  was  developed,  that  the  line  was 
abandoned  after  several  washouts  at  great  loss  to  the  company,  that 
its  abandonment  caused  considerable  injury  to  certain  jobbing  interests, 
that  the  development  of  the  territory  along  the  line  of  railway  was 
seriously  retarded  by  such  abandonment,  that  the  present  and  pros- 
pective business  would  justify  the  expenditure,  and  that  the  company 
was  able  to  bear  the  expense,  although  tiie  donation  agreements  wer* 
held  not  ccatrolling. 

[September  17,  1915.] 
P.UR.1916A. 
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Application  for  an  order  directing  a  railroad  to  reconstruct 
and  repair  or  relocate  its  lines  between  Temecula  and  Fallbrook, 
and  to  connect  its  terminals  at  the  points;  company  ordered  to 
file  plans  of  proposed  route  within  ninety  days  and  to  complete 
construction  within  one  year  after  approval  of  map. 

Appearances:  Allen  Brant  and  W.  C.  Wilde  for  complain- 
ants ;  E.  W.  Camp  and  U.  T.  Clotfelter  for  defendant. 

Devlin,  Commissioner:  In  this  complaint,  filed  March  29, 
1915,  the  Commission  is  asked  to  make  its  order  directing  the 
defendant  to  reconstruct  and  repair  the  line  of  irailroad  between 
the  town  of  Temecula,  in  Riverside  county,  and  the  town  of 
Fallbrook,  in  San  Diego  county,  and  to  connect  by  a  line  of  stand- 
ard gauge  railroad  its  terminals  at  those  two  points;  also  to  es- 
tablish and  maintain  passenger  and  freight  service  over  this  line 
and  to  give  such  other  relief  as  may  seem  proper  and  necessary. 

The  complaint  is  made  by  a  number  of  civic  and  commercial  or- 
ganizations representing  a  large  part  of  the  population  of  the 
city  of  San  Diego  and  the  aflFected  territory  outside  of  the  city, 
and  is  signed  by  the  Cabrillo  Club,  San  Diego  Realty  Board, 
Federated  Improvement  Clubs,  Chamber  of  Commerce  of  Ocean- 
side,  California ;  Chamber  of  Commerce  of  Northern  San  Diego 
county,  Lake  Elsinore  Commercial  Club,  Wholesalers  Board  of 
Trade  and  Credit  Association  of  San  Diego,  and  the  Manufac- 
turers' Association  of  San  Diego.  In  addition  to  these  bodies, 
the  complaint  contains  the  signatures  of  a  number  of  private 
persons  from  San  Diego  and  other  places.  Petitions  on  file  sup- 
porting the  complaint  from  the  towns  of  Oceanside,  San  Luis 
Eey,  Bonsall,  and  Fallbrook  alone  contain  196  names.  During 
the  course  of  the  proceedings  before  the  Commission  other  com- 
mercial and  civic  organizations  and  individuals  became  inter- 
ested in  the  case,  and  took  their  stand-with  the  complainants. 

The  reconstruction  of  this  railroad  is  asked  for  the  following 
principal  reasons: 

First.  That  the  line  was  in  operation  between  the  years  1884 
and  1891,  and  was  built  between  the  years  1880  and  1884  by  the 
California  Southern  Railroad  Company,  a  predecessor  of  the 
defendant  in  this  case,  largely  with  donations  in  the  form  of 
money  and  land,  several  million  dollars  in  value,  contributed 
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by  8t3veral  hundred  citizens  of  the  city  of  San  Diego  and  ita 
vicinity.  The  complainants  lay  particular  stress  upon  the  moral 
issues  involved  and  upon  the  moral  obligation  of  the  defendant 
to  re-establish  service  over  the  abandoned  line,  and  state  that 
''said  land  and  money  were  given  in  and  with  the  understanding 
and  agreement  of  the  respective  parties,  giving  and  receiving, 
that  the  said  railroad  would  be  built,  operated,  and  maintained 
from  the  said  city  of  San  Diego  by  way  of  said  Temecula  canyon 
route,  and  that  there  would  thus  be  established  and  maintained  at 
the  said  city  of  San  Diego  the  terminal  of  a  railroad  running  by 
said  route  to  the  eastern  and  central  part  of  the  said  state  of 
California,  and  thence  to  the  central  and  eastern  part  of  the 
United  States." 

Second.  That  defendant  has  succeeded  to  and  become  the 
owner  of  the  California  Southern  Railroad  Company  and  of  all 
its  properties,  including  the  bonus  and  subsidy  as  alleged  in  the 
complaint,  and  now  owns  and  controls  this  entire  property. 

Third.  That  the  line,  being  cheaply  and  improperly  built,  ac- 
cording to  the  complainants,  was  washed  out  in  1891  between 
Temecula  and  Fallbrook,  a  distance  of  about  12  miles,  and  never 
rebuilt  San  Diego  and  its  vicinity,  in  consequence,  have  no 
railroad  connection  with  the  country  north  of  Fallbrook  and 
Temecula,  except  by  way  of  Orange,  in  Orange  county,  a  round- 
about and  indirect  route,  adding  about  75  miles  to  the  distance 
of  the  original  and  direct  line.  As  a  result  all  trade  relations 
between  San  Diego  and  vicinity  and  the  territory  tributary  to 
the  defendant's  railroad  from  Temecula  north  as  far  as  High- 
grove,  Riverside  county,  have  been  destroyed  and  rendered  im- 
practicable. 

Fourth.  That  the  city  of  San  Diego  was  originally  the  natural 
outlet  for  a  large  portion  of  the  country  which  would  be  reached 
by  the  rebuilding  of  the  line  under  consideration.  This  traffic 
and  business  since  the  abandonment  of  the  line  has  been  forced 
away  from  the  city  of  San  Diego,  to  the  great  financial  loss  and 
detriment  of  both  the  back  country  and  the  city  of  San  Diego. 
The  country  so  cut  off,  according  to  the  complaint,  includes  the 
towns  of  San  Jacinto,  Elsinore,  Temecula,  and  Ferris,  in  River- 
side county,  with  the  valleys  surrounding  these  communities, 
comprising  together  a  territory  of  about  1,600  square  miles  of 
P.U.R.1916A. 
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very  fertile  land,  the  larger  portion  of  which  is  well  aettled,  pop- 
ulated, and  developed,  this  development  having  occurred  prin- 
cipally within  the  last  six  years.  There  were  about  2,000  acres 
of  fruit,  more  than  7,000  acres  of  alfalfa,  and  over  40,000  acres 
of  grain  and  hay  in  cultivation  in  1914.  The  country  is  also 
an  important  poultry  and  live-stock  section.  There  are  being 
worked  in  this  territory  vast  deposits  of  cement  material  (75, 
000  tons  went  out  in  1913),  together  with  building  and  paving 
stone. 

Fifth.  That  the  complainants  believe  that  the  revenue  from 
freight  and  passenger  traflic  resulting  from  the  reconstruction  of 
the  road  would  fully  justify  the  necessary  expenditure. 

In  its  answer  to  the  complaint  the  defendant,  in  effect,  states : 

First:  That  it  has  no  information  or  belief  sufficient  to  an- 
swer complainant's  allegation  with  reference  to  the  bonus  in  land 
and  money  furnished  by  the  citizens  of  San  Diego  towards  the 
building  of  the  railroad,  and  for  that  reason  denies  these  allega- 
tions. 

Second.  That  the  California  Southern  Railroad  Company  be- 
tween the  date  of  its  incorporation,  in  1880,  and  the  Ist  of  Janu- 
ary, 1884,  constructed  and  began  the  operation  of  a  railroad  from 
San  Diego  to  Colton,  near  and  south  of  San  Bernardino ;  that  in 
the  spring  of  1884  approximately  30  miles  of  this  railroad,  be- 
ing the  line  through  Temecula  canyon,  was  destroyed  by  floods, 
and  was  thereafter  reconstructed  by  means  of  funds  furnished 
by  the  Atchison,  Topeka,  &  Santa  Fe  Railroad  Company,  which 
company  long  afterwards  passed  into  the  hands  of  a  receiver  and 
was  reorganized  as  this  defendant,  the  Atchison,  Topeka,  & 
Santa  Fe  Railway  Company;  and  defendant  denies  that  any 
portion  of  said  railroad  was  constructed  cheaply  and  improperly. 
It  is  stated  that  in  or  about  the  year  1882  the  California  Southern 
Railroad  Company  and  a  company  known  as  the  California 
Southern  Extension  Railroad  Company  were  consolidated  under 
the  name  of  the  California  Southern  Railroad  Company;  that 
thereafter  this  consolidated  company  was,  in  the  year  1889,  with 
certain  other  companies,  consolidated  into  the  Southern  Cali- 
fornia Railway  Company,  the  property  of  which  last-mentioned 
company  was,  in  the  year  1900,  sold  to  defendant;  but  that 
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Southern  California  Eailway  Company  exists  as  a  corporation 
at  the  present  time  under  the  laws  of  the  state  of  California. 

Defendant  denies  that  all  trade  relations  between  the  people 
of  San  Diego  and  yicinity  and  the  country  along  and  tribu- 
tary to  said  railroad  from  Temecula  north  as  far  as  Highgrove, 
Riverside  county,  is  destroyed  and  rendered  impracticable. 

Third.  Defendant  admits  that  by  purchase  it  has  become  the 
owner  of  the  railroad  built  by  the  California  Southern  Railroad 
Company,  having  purchased  the  same  in  the  year  1906,  and  has 
been,  since  1906,  the  owner  of  all  the  properties  of  California 
Southern  Railroad  Company;  but  denies  that  it  ever  became 
the  owner  of  any  bonus  or  subsidy  given  as  alleged  in  this  com- 
plaint or  otherwise. 

Fourth.  That  the  allegations  of  the  complainants  referring 
to  the  general  desire  of  the  people  in  the  territory  tributary  to 
the  road  to  have  the  line  rebuilt,  are  denied,  as  are  also  the  alle- 
gations as  to  the  areas,  resources,  and  population  of  this  terri- 
tory. 

Fifth.  It  is  denied  that  the  prospective  traffic  would  justify 
the  necessary  expenditure  for  the  reconstruction  of  the  road. 

Sixth.  Defendant,  in  addition,  refers  to  a  previous  proceed- 
ing in  this  same  matter  before  the  Board  of  Railroad  Commis- 
sioners of  the  State  of  California,  and  shows  that  on  or  about 
the  10th  day  of  April,  1895,  one  Montgomery  M.  Moulton,  on 
behalf  of  the  citizens  of  Fallbrook  mentioned  in  this  complaint, 
made  inquiry  of  the  Board  of  Railroad  Commissioners  con- 
cerning the  rebuilding  of  this  line,  and  on  or  about  the  28th 
day  of  August,  1895,  the  San  Diego  Property  Owners'  Union 
filed  with  the  Board  a  request  for  a  copy  of  the  laws  relating 
to  the  forfeiture  of  railroad  charters,  and  that  the  Board  take 
such  other  action  as  might  be  proper  in  aiding  the  union  in  se- 
curing their  legal  and  just  rights  from  the  Santa  Fe  Railroad 
Company  in  respect  to  the  rebuilding  of  the  road.  Thereafter, 
on  August  1,  1896,  the  Board  convened  in  San  Diego,  at  which 
time  Gilbert  J.  Arnold  filed  a  complaint,  complaining  that  the 
line  had  been  abandoned  through  the  Temecula  canyon,  and 
that  the  Southern  California  Railway  Company  refused  to  re- 
build or  operate  its  line  through  this  canyon,  and  praying  that 
the  Board  declare  it  to  be  the  duty  of  the  Southern  California 
P.U.R.1916A 
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Railway  Company  to  operate  its  railroad  through  this  canyon, 
and  that  suit  be  instituted  against  the  corporation  to  compel  it  to 
perform  its  duty  in  the  premises.  To  this  complaint  the  South- 
em  California  Railway  Company  filed  its  answer  on  the  same 
day,  and  the  Board  thereupon  proceeded  with  an  investigation 
of  the  matter  set  forth  in  the  complaint,  both  parties  appearing 
by  their  attorneys ;  and  after  hearings  on  the  first,  third,  fourth, 
and  fifth  days  of  August,  1896,  the  Board,  on  October  14,  1896,  • 
filed  an  opinion,  in  which,  among  other  things,  it  was  stated 
that  the  Board  was  of  the  opinion  that  the  petition  should  be 
denied,  and  it  was  so  ordered. 

SeventL  Finally,  the  defendant  as  a  separate  defense  demurs 
and  alleges  that  this  Commission  is  without  jurisdiction  over 
the  subject-matter  of  this  complaint. 

Hearings  were  held  in  the  case  in  San  Diego  on  June  Ist 
and  3d  and  on  July  30,  1915.  During  the  course  of  the  hearing 
on  July  30,  1915,  and  with  consent  of  defendant  the  original 
complaint  was  amended.  An  alternative  line  between  Ocean- 
side  and  Temecula  is  proposed,  and  the  Commission  is  asked 
to  order  the  construction  of  this  line  in  case  it  should  decide 
that  it  is  the  more  practicable  one  for  the  defendant  to  build. 
This  so-called  alternative  line  is  described  as  extending  from 
the  present  terminus  of  defendant's  line  in  Temecula  to  the  city 
of  Oceanside,  in  San  Diego  county,  by  a  route  through  what  is 
known  as  the  Viacitos  or  Rainbow  valley;  thence  to  the  town 
of  Fallbrook,  San  Diego  county;  thence  in  a  southerly  and 
southeasterly  direction  into  the  valley  of  the  San  Luis  Eey 
river;  thence  in  a  southwesterly  direction  down  the  valley  of 
the  San  Luis  Rey  river  through  the  town  of  Bonsall  to  the  city 
of  Oceanside. 

Li  support  of  the  alternative  line,  complainants  state  that  a 
large  territory  of  about  200,000  acres  of  partly  valley  and  partly 
mesa  lands,  and  now  without  transportation  facilities,  would  be 
opened  for  development,  and  that  the  new  revenue  created  in 
this  territory  would  fully  justify  the  construction  expenditure. 

Defendant  made  its  answer  to  this  amendment,  admitting  the 
practicability  of  the  alternative  line,  but  making  a  general  denial 
of  all  other  allegations. 

A  large  amount  of  testimony  was  taken  during  the  hearing  in 
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San  Diego,  a  number  of  exhibits  were  filed,  and  after  the  filing 
of  briefs,  both  by  the  defendant  and  by  the  complainants,  the 
ease  is  now  ready  for  decision. 

It  is  desirable  to  shortly  review  the  history  of  this  complaint. 
The  rebuilding  of  the  Temecula  canyon  line  has  been  agitated 
continually  since  its  abandonment  in  1891.  After  a  number 
ol  fruitless  petitions  to  the  Southern  California  Railway  Com- 
.pany,  the  predecessor  of  defendant  in  this  case,  and  conferences 
with  its  officials,  a  complaint  was  filed  by  Gilbert  J.  Arnold,  of 
San  Diego,  with  the  Board  of  B/iiiroad  Commissioners  of  the 
State  of  California,  praying  "that  it  be  declared  the  duty  of 
the  Southern  California  Railway  Company  to  operate  its  rail- 
way through  the  Temecula  canyon  in  connection  with  its  other 
branches  and  lines,  and  that  suit  be  instituted  against  the  cor- 
poration to  compel  it  to  perform  its  duty  in  the  premises.'' 

The  Southern  California  Railway  Company  denied  the  juris- 
diction of  the  Board  of  Railroad  Commissioners,  answering  that 
it  would  cost  practically  $100,000  to  rebuild  and  put  in  good 
operating  condition  the  line  through  the  Temecula  canyon,  and 
demanded  that  the  complaint  be  dismissed.  The  Board,  after 
an  investigation  and  after  hearings,  rendered  its  decision,  con- 
fining its  action  solely  to  the  consideration  of  one  question.  I 
quote  from  the  decision  of  October  14,  1896 : 

".  .  .  the  only  question  for  determination  is  whether  this 
Commission  shall  direct  the  attorney  general  to  institute  pro- 
ceedings against  the  Southern  California  Railway  Company  for 
forfeiture  of  its  right  to  operate  the  whole  or  part  of  the  Teme- 
cula canyon  line." 

On  this  question  the  petition  was  denied.  I  will  hereafter 
have  occasion  to  again  refer  to  that  decision. 

[1]  After  the  creation  of  the  present  Commission  under  the 
Public  Utilities  act  of  February  10,  1911,  the  people  of  San 
Diego  and  vicinity  in  the  same  year  asked  for  relief  from  this 
Commission,  and  a  large  number  of  informal  complaints  were 
filed  during  the  last  three  years.  The  Commission,  as  long  ago 
as  1911,  informally  inquired  of  the  defendant  if  there  was  any 
intention  of  rebuilding  the  line  in  the  near  future,  but  was  in- 
formed that  it  was  not  the  defendant's  purpose  to  rehabilitate 
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the  road.  The  present  action  is  the  final  outgrowth  of  all  these 
proceedings. 

It  appears  from  the  testimony  of  M.  A.  Lnce  in  this  case,  that 
in  October,  1880,  Benjamin  Kimball  came  to  San  Diego  as  at- 
torney for  Thomas  Nickerson,  then  president  of  the  Santa  Fe 
Railroad  Company,  and  together  with  the  witness  proceeded  to 
organize  the  California  Southern  Railroad  Company.  The  lat- 
ter company  was  incorporated  to  construct  a  railroad  from  Na- 
tional City,  in  San  Diego  county,  to  a  point  on  the  Mojave  river, 
there  to  connect  with  a  transcontinental  road  %y  the  shortest 
commercial  line  practicable ;"  and  the  line  by  way  of  Oceanside 
through  the  Temecula  canyon  to  Colton,  Riverside,  and  San 
Bernardino  was  selected  and  ultimately  built. 

On  July  23,  1880,  an  agreement  was  entered  into  between 
Frank  A.  Kimball,  representing  himself,  the  firm  of  Kimball 
Bros.,  the  chamber  of  commerce,  the  board  of  city  trustees,  and 
prominent  citizens  of  the  city  of  San  Diego,  state  of  California, 
party  of  the  first  part,  and  Kidder,  Peabody,  &  Co.,  B.  P.  Cheney, 
George  B.  Wilbur,  Lucius  G.  Pratt,  and  Thomas  Nickerson,  all 
of  Boston,  Massachusetts,  party  of  the  second  part,  which  reads : 

"That  whereas  the  party  of  the  first  part  desires  to  obtain 
railroad  connection  from  the  bay  of  San  Diego  to  the  eastern 
part  of  the  United  States,  and  in  and  of  the  same,  is  able  and 
willing  to  donate  the  lands,  privileges,  and  franchises  herein- 
after mentioned;  and  whereas  the  party  of  the  second  part  is 
willing  to  furnish  such  connection  and  receive  such  donation, 

"Now,  therefore,  in  consideration  of  the  premises  and  their 
respective  undertakings  hereinafter  set  forth,  and  of  $1  to  each 
paid  by  the  other,  receipt  acknowledged,  said  parties  mutually 
agree  as  follows: 

"Article  1.  The  party  of  the  first  part  will  convey  or  cause  to 
be  conveyed  by  good  and  sufficient  deeds  in  fee  simple,  free  from 
all  encumbrances  except  taxes  due  on  the  first  Monday  in  Janu- 
ary, 1881,  to  Henry  B.  Williams  of  San  Francisco,  John  A. 
Fairchild,  and  Warren  C.  Kimball,  both  of  said  San  Diego  and 
all  of  the  state  of  California,  trustees,  the  several  parcels  of  land 
and  the  several  privileges  and  franchises  hereinafter  set  forth, 
namely: 

**(a)  In  behalf  of  Kimball  Brothers,  10,000  acres  of  land  in 
P.U.R.391«A. 
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Rancho  de  la  ITacion  made  up  and  selected  as 'follows:  Frac- 
tional quarter  sections  one  hundred  and  seventy-five  (175)  and 
one  hundred  and  seventy-six  (176),  according  to  survey  and  pat- 
ent of  the  United  States  now  on  file  and  of  record  in  the  county 
of  San  Diego,  said  fractional  quarter  sections  giving  1  mile 
front  upon  the  water  of  San  Diego  bay,  and  all  the  land  running 
back  from  said  water  front  to  such  a  distance  as  to  embrace  in 
all  (exclusive  of  land  heretofore  sold  which  does  not  exceed  20 
acres)  200  acres,  being  the  land  heretofore  bonded  to  a  repre- 
sentative of  the  Texas  Pacific  Railroad  Company,  together  with 
such  additional  quantity  of  land  south  of  National  City,  adja- 
cent thereto,  in  such  convenient  shape  as  shall  be  required  for 
workhouses,  machine  shops,  warehouses,  wharves,  and  other  ap- 
purtenances of  the  line  of  railroad  hereinafter  mentioned;  and 
also  together  with  all  the  riparian  rights  appertaining  to  the 
lands  agreed  to  be  conveyed  and  to  any  and  every  part  thereof. 

"One  half  equitably  selected  of  all  the  unsold  portions  of  Na* 
tional  City,  being  from  one  hundred  fifty  (150)  to  one  hundred 
seventy-five  (175)  blocks  of  2^  acres  each  measuring  through  the 
centers  of  the  streets  as  laid  down  on  the  plan  of  said  National 
City. 

"Also  south  of  National  City,  quarter  sections  174,  179,  and 
160,  and  so  much  of  quarter  sections  173,  180,  and  161  as  may 
be  necessary  in  the  judgment  of  the  engineers  of  the  party  of  the 
second  part,  to  control  the  channel  of  Sweetwater  river,  and  then 
selecting  alternate  half  miles  of  water  front,  measuring  on  the 
base  line,  said  Kimball  Brothers  making  the  first  selection,  un- 
til 2  miles  of  water  front  (as  near  as  may  be)  have  been  taken 
south  of  National  City  (making  about  3  miles  of  water  front  in 
all)  and  then  starting  from  said  water  front  and  running  back, 
selecting  tracts  alternate  (as  near  as  may  be)  exclusive  of  those 
parcels  already  conveyed  to  sundry  persons,  until  the  full  com- 
plement of  10,000  acres,  as  aforesaid,  has  been  completed.  To- 
gether with  all  tide  lands  and  riparian  rights  belonging  to  or  in 
anywise  appertaining  thereunto  and  to  any  and  every  part  there- 
of. 

"The  selections  above  referred  to  shall  be  made  by  mutual 
agreement  between  said  Frank  A.  Kimball,  and  the  party  of  the 
second  part,  or  in  case  of  dispute,  by  three  persons  chosen  one 
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hj  each  of  the  parties  hereto,  and  one  by  the  two  thus  chosen, 
and  the  decision  of  a  majority  of  them  shall  be  final 

"(b)  On  behalf  of  A.  Overbaugh,  O.  S,  Witherby,  and  L. 
C.  Gunn,  about  forty-five  hundred  (4,500)  acres  of  land  in  San 
Diego,  being  the  same  tract  conveyed  to  said  Overbaugh,  With- 
erby, and  Ounn,  by  Charles  S.  Hamilton  by  deed  recorded  with 
San  Diego  deeds,  to  which  reference  is  had  for  more  particular 
description. 

^'(c)  About  300  scattered  blocks  and  lots  in  the  city  of  San 
Diego  and  about  5,000  acres  of  land  in  and  around  the  same,  all 
of  which  now  stand  in  the  name  of  George  B.  Wilbur,  as  shown 
by  sundry  deeds  in  escrow  in  the  hands  of  Bryant  Howard  and 
£.  W.  Morse  of  San  Diego. 

"(d)  The  party  of  the  first  part  also  agrees  to  contribute  the 
sum  of  $10,000  to  be  used  for  the  purchase  of  right  of  way  and 
lands  for  depots,  shops,  water,  and  other  stations  on  the  line 
which  the  party  of  the  second  part  may  adopt  for  the  proposed 
railroad  and  for  the  general  purposes  of  said  railroad. 

"Article  2.  The  party  of  the  second  part  will  form  a  com- 
pany and  will  build  a  railroad  of  standard  gauge,  4  feet  8^ 
inches,  from  said  bay  of  San  Diego  to  a  connection  with  the  At- 
lantic &  Pacific  Eailroad  in  California, 

"And  the  party  of  the  second  part  or  the  company  to  be 
formed  as  aforesaid  shall  begin  work  at  the  earliest  practicable 
moment,  and  shall  before  January  1,  1881,  construct  20  miles 
of  said  railway,  starting  from  San  Diego  bay,  or  shall  perform 
an  amount  of  work  upon  said  proposed  line  and  enter  into  con- 
tracts for  said  line  in  good  faith,  equivalent  to  the  building  of 
said  20  miles  before  said  date;  said  work  to  be  done  and  con- 
tracts made  to  be  not  less  than  $250,000  in  amount;  and  shall 
before  January  1,  1882,  construct  not  less  than  one  hundred 
and  sixteen  (116)  miles  of  said  railway  starting  from  said  bay 
of  San  Diego,  and  shall  complete  said  connection  with  the  At- 
lantic &  Pacific  Eailroad  as  soon  as  practicable  and  at  a  date 
not  later  than  the  1st  day  of  January  a.  d,  1884." 

The  balance  of  this  agreement  contains  various  provisions  and 
Teversion  clauses  not  of  interest  in  this  case. 

Tlie  complainants  insist  upon  the  moral,  if  not  legal,  obliga- 
tion resting  upon  the  defendant  on  account  of  this  contract. 
P.U.R.1916A. 
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Both  the  terms  and  the  spirit  of  the  agreement  were  scrupulouslj 
lived  up  to  by  the  citizens  of  San  Diego,  and  property  worth 
several  million  dollars  was  actually  donated  to  the  syndicate 
referred  to  in  the  contract.  The  cash  donations  were  expended 
in  the  building  of  the  road,  but  the  lands  forming  by  far  the 
more  valuable  part  of  the  grant,  passed  through  various  channels, 
partly  to  the  San  Diego  Land  &  Town  Company,  a  subsidiary 
of  the  railroad  company,  and  partly  to  the  California  Southern 
Railroad  Company,  and  finally  to  the  defendant 

This  contract,  in  my  opinion,  is  of  much  importance.  It  is 
clear  that  the  various  grants  to  the  railroad  company  possessed 
a  very  large  value,  and  testimony  is  in  the  record  that  at  the 
time  of  the  donation  this  value  was  between  four  and  five  mil- 
lion dollars,  and  that  to-day  "it  would  run  into  a  good  many 
millions,"  and  counsel  for  defendant  in  his  brief  herein  con- 
cedes that  the  donated  lands  are  probably  worth  "some  millions 
of  dollars."  Counsel  for  the  defendant  argues,  however,  that 
the  agreement  was  not  made  with  any  railroad  company,  that 
no  specific  route  was  mentioned,  and  that  the  line  through  the 
Temecula  canyon  was  not  selected  until  after  the  contract  had 
been  executed.  I  do  not  believe  that  the  record  bears  out  these 
contentions.  The  individual  recipients  of  the  grants  were  clear- 
ly understood  by  the  grantors  to  be  representatives  of  a  railroad 
company,  and  the  transfer  of  the  money  and  the  lands  was  made 
contingent  upon  the  building  of  the  railroad. 

I  am  convinced  from  the  evidence  that  the  people  contribut- 
ing to  the  bonuses  of  cash  and  lands  fully  believed  that  it  was 
the  Santa  Fe  Railroad  Company  that  was  to  build  the  road  to 
connect  with  the  Atlantic  &  Pacific,  and  that  San  Diego  was  to 
have  a  direct  route  East ;  and  I  am  also  convinced  from  the  evi- 
dence that  the  chief  officials  of  the  Santa  Fe  Railroad  encour- 
aged such  belief  and  the  belief  that  the  California  Southern  Rail- 
road Company  was  merely  a  subsidiary  corporation  organized  for 
the  purpose  of  constructing  the  new  road. 

A  review  of  the  history  of  the  negotiations  leading  up  to  and 
following  the  Kimball-Kidder,  Peabody,  &  Company  agreement, 
previously  referred  to,  is  most  persuasive  of  this  fact,  and  Judge 
M.  A.  Luce  and  D.  C.  Heed,  witnesses  called  by  complainants, 
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testified  as  to  the  history  of  the  negotiations  leading  up  to  and 
following  the  execution  of  that  agreement. 

Judge  Luce,  who  was  vice  president  of  the  California  Southern 
Railroad  Company  at  the  time  of  its  organization  and  one  of 
the  donors  of  the  honus,  showed  a  most  intimate  knowledge  of 
the  history  of  the  construction  of  the  road,  the  men  who  pro- 
moted the  enterprise,  and  other  facts  closely  related  to  the  mat- 
ter. From  Judge  Luce's  testimony  it  appears  that  Thomaa 
IN'ickerson,  the  first  president  of  the  California  Southern  Rail- 
road Company,  was  at  the  time  of  the  organization  of  that  road 
also  the  president  of  the  Santa  Fe  Railroad  Company ;  that  Kid- 
der, Peabody,  &  Company,  named  in  the  Kimball-Kidder,  Pea- 
body  agreement,  were  the  financiers  of  the  Santa  Fe  Railroad 
Company ;  and  that  B.  P.  Cheney,  Lucius  C.  Pratt,  and  George 
B-  Wilbur,  who  were  also  parties  to  said  agreement,  were  direc- 
tors of  the  Santa  Fe  Railroad  Company.  Joseph  E.  Osgood, 
chief  engineer  of  the  California  Southern  Railroad,  had  been  an 
engineer  of  the  Santa  Fe  Railroad  in  the  construction  of  that  road 
through  the  Colorado  canyon.  When  the  Temecula  canyon  track 
washed  out  in  1884,  Mr.  Perris,  chief  engineer  of  the  Santa  Fe 
Railroad,  was  sent  for  to  give  his  counseL  It  further  appears 
from  Judge  Luce's  testimony  that  Frank  E.  Kimball,  one  of 
the  parties  to  said  agreement  representing  the  people  of  San 
Diego,  was  sent  to  Boston  by  the  Railroad  Committee  of  San 
Diego  to  consult  with  the  Santa  Fe  Railroad  Company,  the  re- 
sult of  which  visit  was  the  making  of  the  agreement  hereinbefore 
referred  to. 

D.  C.  Reed,  who  was  also  a  contributor  to  the  bonus  for  se- 
curing the  California  Southern  Railroad,  and  who  from  the  evi- 
dence appeared  to  be  in  close  touch  with  the  whole  situation,  tes- 
tified that  he  knows  absolutely  that  the  people  of  San  Diego  would 
not  have  subscribed  $1  for  the  road  if  they  had  not  supposed  it 
was  practically  the  Santa  Fe  road  that  was  going  to  be  connected 
with  the  Atlantic  &  Pacific — in  other  words,  a  direct  route  East. 

There  is  also  no  doubt  that  the  only  line  in  the  mind  of  the 
parties  to  the  agreement  was  a  line  through  the  Temecula  can- 
yon, a  conclusion  further  substantiated  by  the  definite  reference 
in  the  contract  to  "116  miles  of  said  railway  starting  from  said 
bay  of  San  Diego,"  which  shall  be  built  before  January  1,  1882, 
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toward  a  connection  with  the  Atlantic  &  Pacific  Eailroad.  This 
reference  has  a  meaning  only  when  taken  as  part  of  a  road 
through  the  Temecula  canyon.  If  it  were  possible,  as  defendant 
implies,  to  consider  these  116  miles  as  the  first  section  of  a 
through  line  by  way  of  Santa  Ana  or  Los  Angeles^  an  inspec- 
tion of  the  map  will  show  how  unlikely  is  such  a  possibility. 
The  testimony  is  clear  on  this  point  Not  only  was  the  Teme- 
cula canyon  route  selected  as  the  only  favorable  line,  but  the 
builders  of  the  California  Southern  Eailroad  were  aware  of  the 
difficulties  of  the  canyon,  and,  in  spite  of  them,  rejected  all 
other  possible  lines. 

But  irrespective  of  Ae  facts  as  to  this  agreement,  the  defend- 
ant takes  the  stand  that  the  Conamission  has  no  jurisdiction  in 
regard  to  this  contract,  and  that  the  contract  is  a  false  quantity 
in  this  case,  and  that  the  matter  stands  before  this  Commission 
precisely  as  if  no  such  contract  had  been  entered  into.  It  is 
undoubtedly  true  that  this  Commission  will  undertake  the  inter- 
pretation of  contracts  only  where  its  jurisdiction  over  the  re- 
lationship between  a  utility  and  its  patrons,  present  or  prospec- 
tive, makes  such  interpretation  necessary;  and  I  believe  the 
present  one  may  be  taken  as  such  a  case.  It  is  equally  true  that 
for  reasons  of  public  convenience  and  necessity,  the  Commission 
may  ignore  contracts  otherwise  lawful.  Contractual  relation- 
ships, however,  will  not  be  disturbed  by  the  Commission  unless 
its  duty  to  interfere  is  plain.  The  attitude  of  the  Commission 
in  this  respect  has  been  clearly  established  in  a  number  of  de- 
cisions, and  it  will  not  be  necessary  for  me  to  dwell  further  on 
this  point 

In  my  opinion  the  complainants  are  justified  in  their  insist- 
ence upon  the  moral  obligations  this  defendant  has  incurred  by 
taking  to  itself  and  enjoying  the  benefits  made  possible  by  the 
bounties  of  the  citizens  of  San  Diego  in  1880.  When  the  defend- 
ant, in  1906,  by  purchase  acquired  the  property  of  the  Southern 
California  Railway  Company,  the  successor  to  the  California 
Southern  Railroad  Company,  it  acquired  with  the  property  all 
rights,  privileges,  franchises,  inmiunities,  and  other  benefits  and 
advantages.  Whether  or  not  this  particular  right  of  way  through 
the  Temecula  canyon  is  especially  mentioned  or  particularly  de- 
scribed in  the  deed  is,  I  think,  of  little  consequence.  Further- 
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more,  it  appears  from  the  report  of  Mr.  Sachse,  chief  engineer 
of  the  CommiBsiony  introduced  in  evidencCy  that  the  defendant, 
Santa  Fe  Railway  Company,  is  at  present  maintaining  and  oper- 
ating a  telegraph  or  telephone  line  over  the  abandoned  part  of 
the  line. 

[2]  Neither  can  I  agree  with  the  argument  of  defendant  that 
if  this  Commission  ever  had  jurisdiction  it  has  already  exer- 
cised that  jurisdiction  and  foreclosed  the  question  of  the  recon- 
struction of  the  Temecula  gap.  The  rule  of  res  judicata  has  no 
application  here.  Even  if  the  Commission  were  inclined  to  fol- 
low that  rule,  it  could  not  apply  it,  for  the  reason  that  neither 
the  facts  nor  the  parties  in  the  two  proceedings  are  the  same. 
Neither  was  the  jurisdiction  of  the  former  Commission  the  same 
as  that  of  the  present  Commission. 

I  have  above  quoted  from  the  decision  of  the  Board  of  Rail- 
road Commissioners  in  that  case,  and  it  must  be  evident  that 
the  Board  never  made  an  order  on  the  question  of  the  reconstruc- 
tion of  the  Temecula  canyon  line.  It  confined  itself  solely  to  the 
question  of  whether  the  attorney  general  should  be  directed  to  in- 
stitute proceedings  looking  towards  forfeiture  of  the. right  to 
operate  the  whole  or  part  of  the  Temecula  canyon  line.  Need- 
less to  say,  the  present  proceeding  deals  with  an  entirely  different 
issue. 

[3]  As  to  the  general  jurisdiction  of  this  Commission  in  this 
case  there  can  be  no  doubt.  Section  36  of  the  Public  Utilities  act 
reads  in  part : 

^^Whenever  the  Commission,  after  a  hearing  had  upon  its  own 
motion  or  upon  complaint,  shall  find  that  additions,  extensions, 
repairs,  or  improvements  to,  or  changes  in,  the  existing  plant, 
equipment,  apparatus,  facilities,  or  other  physical  property  of 
any  public  utility  or  of  any  two  or  more  public  utilities,  ought 
reasonably  to  be  made,  or  that  a  new  structure  or  structures 
should  be  erected,  to  promote  the  security  or  convenience  of  its 
employees  or  the  public,  or  in  any  other  way  to  secure  adequate 
service  or  facilities,  the  Comniission  shall  make  and  serve  an 
order  directing  that  such  additions,  extensions,  repairs,  improve- 
ments, or  changes  be  made,  or  such  structure  or  structures  })e 
erected,  in  the  manner  and  within  the  time  specified  in  said  oi^ 
der.    If  the  Commission  orders  the  erection  of  a  new  stnicturep 
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it  may  also  fix  the  site  thereof."  [Stat.  Ex.  Sess.  1911,  p.  86.] 
This  language  is  plain.  The  reconstruction  or  new  construction 
of  a  connecting  link  between  Fallbrook  and  Temecula  by  way  of 
Temecula  canyon,  or  by  a  new  and  different  line,  can  be  regarded 
either  as  a  repair  in  the  existing  plant  of  the  defendant  or  as  an 
addition,  extension,  or  improvement,  but  in  any  case  the  relief 
sought  falls  clearly  within  the  scope  of  this  section.  It  merely 
remains  for  the  Commission  to  find  whether  or  not  such  repair 
or  extension  ought  reasonably  to  be  made,  and  whether  or  not  an 
order  to  that  effect  would  promote  the  convenience  of  the  public 
or  in  any  other  way  secure  adequate  service  or  facilities;  and 
these  questions  will  be  looked  into  presently. 

[4]  Defendant  asks,  "Will  it  be  insisted  that  this  Commia- 
sion  has  power  to  require  the  Atchison  company  to  organize  a 
new  corporation  with  power  to  build  from  Fallbrook  to  Temecula, 
and  in  the  name  of  that  new  corporation  build  that  line  V  The 
answer  is  that  under  the  law  the  Commission  has  the  power  to 
determine  if  and  what  extensions  or  repairs  shall  reasonably  be 
made  by  a  utility;  and  I  do  not  see  that  the  legal  form  or  the 
technical  method  by  which  such  extension  or  repair  is  executed 
need  be  of  concern  to  this  Commission.  Whether  a  carrier  un- 
der the  language  of  its  articles  of  incorporation  has  a  right  to 
make  extensions  to  its  lines,  or  whether  it  has  no  such  right,  and 
must  either  amend  its  charter  or  incorporate  a  new  organization, 
is  of  no  importance  to  the  Commission  in  this  connection.  Were 
it  otherwise,  a  utility,  by  the  simple  expedient  of  carefully  limit- 
ing its  charter,  might  effectively  annul  one  of  the  vital  pro- 
visions of  the  Public  Utilities  act. 

I  have  gone  into  the  matter  of  contract  at  some  length,  not 
because  this  point  necessarily  is  the  deciding  factoi*  in  this  case, 
but  because  a  good  deal  of  importance  seems  to  be  attached  there- 
to by  both  parties  in  the  proceedings.  I  agree  with  counsel  for 
the  defendant  that  the  Commission  can  decide  this  issue  solely 
on  the  present  facts  and  equities,  and  that  the  question  of  build- 
ing a  connection  between  Oceanside  and  Temecula  may  stand 
just  as  it  would  if  no  contract  had  been  entered  into. 

[6]  The  California  Southern  Railroad  Company  in  Novem- 
ber, 1882,  had  completed  its  railroad  to  Colton  via  the  Temecula 

canyon,  and  by  September,  1883,  the  line  had  been  extended  to 
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San  Bernardino.  In  February,  1884,  30  miles  of  track  were 
washed  out  by  a  serious  flood,  this  distance  including  practically 
the  entire  road  between  Teinecula  and  Oceanside;  and  for  nini^ 
months  San  Diego  was  left  without  rail  communication  with  the 
rest  of  the  country.  The  damage  done  to  the  railroad  amounted 
to  about  $250,000.  The  company  at  last  succeeded  in  raising 
funds  by  means  of  a  second  mortgage,  and  the  line  through  Teme- 
cula  canyon  was  rebuilt  on  what  was  considered  an  improved 
location.  It  was  fully  understood  at  the  time  of  the  first  accept- 
ance of  this  location  that  this  stretch  of  line  would  remain  sub- 
ject to  sudden  floods  and  washouts,  and  the  plan  had  always  been 
to  replace  the  temporary  wooden  trestles  across  Santa  Margarita 
river  with  permanent  steel  bridges.  Such  permanent  construc- 
tion would  undoubtedly  have  prevented  the  repeated  destruction 
of  the  road,  and  would  have  been  much  less  expensive  in  the 
long  run.  The  safer  plans,  however,  were  never  carried  out. 
The  record  in  the  proceedings  before  the  Board  of  Railroad 
Commissioners  in  1896,  which  was  introduced  in  evidence,  re- 
lates the  subsequent  fortunes  of  the  Temecula  canyon  route. 

After  the  serious  damage  in  1884  the  line  was  twice  more 
washed  out,  and  the  general  manager  of  the  Southern  California 
Eailway  Company,  Mr.  K.  H.  Wade,  under  date  of  April  15, 
1895,  wrote  to  the  Board  that  since  he  took  charge  of  the  prop- 
erty, in  1889,  and  during  that  winter,  the  line  was  again  seriously 
interrupted  by  heavy  rains,  but  was  repaired  and  operated  dur- 
ing the  following  year.  In  the  winter  of  1890  and  1891  it  was 
very  badly  washed  out  again,  and  the  company's  engineers  esti- 
mated that  it  would  require  over  $100,000  to  put  it  into  repair. 
Mr.  Wade  then  states  that  his  "people  have  not  since  that  time 
felt  able  to  appropriate  so  large  a  sum,  even  if  it  were  good 
business  policy  to  restore  that  line."  In  a  letter  to  the  Board 
of  September  2,  1895,  Mr.  Wade  again  declines  to  restore  the 
line  through  the  canyon ;  but  it  appears  that  in  the  meantime  the 
road  had  been  repaired  and  again  put  in  operation  as  far  north 
as  Fallbrook.  It  is  interesting  to  note  why  that  was  done,  and 
I  will  quofe  from  the  letter  referred  to : 

*^Since  that  date,  by  conference  with  the  Fallbrook  people,  we 
received  from  them  material  aid  in  restoring  the  washed-out  line 
from  Oceanside  to  Fallbrook  at  an  expense  of  between  seven  and 
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eight  thousand  dollars.  The  local  business  in  sight  was  such  as 
to  justify  this  expenditure.  This  work  has  been  completed  and 
the  line  is  now  in  operation  to  and  from  Fallbroot  Upon  the 
line  between  Fallbrook  and  Temecula,  however,  is  where  the 
greater  part  of  the  expense  is  necessary  to  restore  the  washed- 
out  line,  and  our  estimate  is  that  it  would  require  upwards  of 
$90,000  to  put  this  line  in  shape  where  we  could  expect  it  to  be 
maintained  against  the  first  high  water.'* 

The  people  of  Fallbrook  evidently  had  to  furnish  the  money 
before  any  work  was  done  by  the  railroad  company  to  restore  the 
track  to  that  town,  and  no  money  for  repairs  being  forthcoming 
from  the  other  communities  interested  in  the  road  through  the 
canyon,  that  portion  of  the  line  was  left  abandoned  and  service 
discontinued.     It  has  remained  abandoned  ever  since. 

Another  fact  is  here  worthy  of  note.  According  to  the  state- 
ment of  the  general  manager  of  the  railroad  company,  the  ex- 
pense to  repair  the  entire  line  between  Fallbrook  and  Temecula 
was  estimated  at  $90,000  in  1895.  To-day  the  company  esti- 
mates, as  will  be  shown  later,  that  a  rehabilitation  of  the  line 
would  cost  over  $600,000.  A  considerable  portion  at  least  of 
this  difference  of  over  half  a  million  dollars,  between  the  two 
estimates,  is  accounted  for  by  the  fact  that  the  abandoned  road- 
way has  deteriorated  rapidly  from  year  to  year  and  that  with 
each  year's  delay  the  cost  of  rebuilding  will  go  higher.  After 
the  decision  to  abandon  the  Temecula  canyon  route  had  been 
reached  by  the  Southern  California  Railway  Company,  a  new 
line  was  built  up  the  coast  by  way  of  San  Juan  Capistrano  and 
Santa  Ana,  connecting  with  the  Santa  Fe's  Los  Angeles  line, 
and  a  direct  line  east  from  San  Diego,  in  the  meaning  of  the 
agreement  of  July  23,  1880,  no  longer  existed.  From  that  time 
on  the  Santa  Fe  ceased  to  serve  the  purpose  which  the  people  of 
San  Diego  had  in  mind  when  they  contributed  their  subsidy, — 
the  purpose  of  developing  a  seaport  as  the  direct  outlet  of  a  true 
transcontinental  railway. 

I  will  now  consider  the  issues  from  the  point  of  view  of  pres- 
ent-day conditions.  The  sentiment  in  favor  of  the  rebuilding 
of  a  connecting  link  between  Oceanside  and  Temecula  is  prac- 
tically unanimous,  not  only  in  San  Diego  and  the  territory  im- 
mediately tributary  to  this  city,  but  also  throughout  the  valleys 
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north  and  northeast  of  Fallbrook,  as  far  north  as  Kiverside  and 
San  Bernardino,  and  including  these  cities.  It  was,  in  fact, 
stated  at  the  hearing  by  counsel  for  the  defendant,  that  he  would 
stipulate  that  every  person  in  the  affected  territory  would  tes- 
tify as  to  the  desire  of  the  people  of  such  territory  to  have  either 
the  old  road  reconstructed  or  the  alternative  line  built. 

I  have  carefully  considered  the  present  commercial  situation 
and  the  development  features.  It  is  held  by  the  complainants 
that  the  rebuilding  of  the  line  would  place  the  valleys  and  com- 
munities enumerated  above  within  the  reach  of  the  jobbing  inter- 
ests of  San  Di^o,  to  the  distinct  commercial  advantage  of  that 
city.  It  is  also  claimed  that  it  would  enable  passengers  from 
the  East  to  reach  San  Diego  by  a  more  direct  route  than  is 
afforded  at  present,  and  that  many  people  who  are  now  diverted 
from  their  original  intention  of  visiting  San  Diego  would  then 
visit  that  city.  The  complainants  believe  that  the  San  Diego 
harbor  territory  is  the  natural  playground  for  the  valleys  back 
of  Temecula,  and  that  the  rebuilding  of  the  line  would  enable 
San  Diego  to  share  in  an  increased  summer  patronage.  Testi- 
mony was  given  to  the  effect  that  if  proper  transportation  facili- 
ties are  provided,  San  Diego  can  and  will  materially  assist  in 
the  general  development  and  colonization  of  these  valleys  which, 
up  to  this  time,  have  been  held  back  largely  by  reason  of  these 
lacking  transportation  facilities  in  the  direction  of  San  Diego. 

In  my  opinion  most  of  these  claims  are  well  founded.  It  is 
not  likely,  however,  that  through  service  will  be  established  be- 
tween the  East  and  San  Diego  over  the  Santa  Fe  by  way  of 
Temecula  canyon.  The  Temecula  line  is  only  17  miles  shorter 
than  the  line  now  connecting  Kiverside  and  San  Diego  by  way 
of  Orange,  and  unfavorable  grades  and  curves  are  against  the 
Temecula  line  to  such  an  extent  that  it  would  be  uneconomical 
and  unwise  from  an  operating  viewpoint  to  run  heavy  and  fast 
trains  through  the  Temecula  canyon.  It  is  also  unlikely  that 
better  time  could  be  made  over  the  Temecula  line  than  is  now 
being  made  over  the  existing  line. 

While  this  is  true  of  through  traffic,  the  situation  is  altogether 

different  with  reference  to  branch  line  traffic,  and  there  is  no 

reason  why  a  good  branch  line  service  could  not  be  established 
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between  San  BemardinOj  Riverside,  and  San  Diego  hy  way  of 
the  Temecula  canyon. 

The  outstanding  fact  is  that  San  Di^o  urgently  desires  and 
believes  it  is  entitled  to  a  direct  connection  with  the  large  and 
growing  country  between  San  Bernardino  and  Temecula  in  the 
north  and  south  and  between  San  Jacinto  and  Elsinore  in  the 
east  and  west ;  and  that  the  people  in  that  country  just  as  urgently 
desire  a  direct  rail  line  to  San  Diego  and  its  harbor.  And  I 
am  convinced  that  this  desire  and  right  are  well  founded  upon 
the  facts  in  this  case. 

The  rate  question  is  of  minor  importance.  It  is  in  the  record, 
however,  that  the  freight  rates  from  San  Diego  to  Temecula, 
Elsinore,  and  San  Jacinto  are  the  same  as  those  from  Los  Angeles. 
From  Perris  northerly  the  rates  are  distinctly  in  favor  of  Los 
Angeles.  Passenger  rates  from  the  territory  affected  to  San 
Diego  are,  of  course,  much  higher  thah  those  to  Los  Angeles, 
and  there  is  no  question  but  that  San  Diego  is  now  suffering  a 
considerable  loss.  There  is  the  additional  reason  for  complaint 
that  the  trip  to  San  Diego,  by  way  of  Orange,  from  the  places 
mentioned,  is  now  a  most  uncomfortable  one  and  consumes  a 
great  amount  of  time.  Practically  all  passenger  travel  between 
these  valleys  and  San  Diego  is,  in  consequence,  done  by  auto- 
mobile. 

The  defendant  has  furnished  a  statement  showing  freight  and 
passenger  earnings  from  the  territory  under  consideration.  This 
statement  reveals  that  the  total  freight  and  passenger  earnings 
on  Coast  Line  stations  Alberhill  to  Temecula,  inclusive,  Perris 
to  San  Jacinto,  inclusive,  and  Fallbrook  to  Ysidora,  inclusive, 
for  the  year  ending  March,  1915,  amounted  to  $493,574.82.  The 
stations  contributing  to  this  revenue  were  Alberhill,  Elsinore, 
Ethanac,  Fallbrook,  Hemet,  Murietta,  Perris,  San  Jacinto,  Teme- 
cula, Wildomar,  Winchester,  and  Ysidora.  This  figure  is  sig- 
nificant mainly  in  that  it  shows  the  possibility  of  a  very  large 
future  development  of  this  entire  region.  I  must  say  that  I  am 
particularly  impressed  with  these  possibilities  for  the  future, 
not  only  by  reason  of  the  testimony  as  to  the  undeveloped  re- 
sources and  the  recent  growth  of  the  country,  but  also  by  what 
I  saw  in  the  short  time  of  a  hasty  inspeotion  trip  through  those 
rich  valleys. 
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The  record  shows  that  there  are  contained  in  the  territory  in- 
volved about  110,000  acres  of  arable  land  with  only  about  40,000 
of  this  acreage  at  this  time  developed  to  alfalfa  and  trees,  and 
supplied  with  water.  A  number  of  irrigation  and  development 
projects  are  now  actually  completed  and  others  are  in  various 
stages  of  development ;  and  there  is  no  question  in  my  mind  that 
enough  water  is  available  to  finally  irrigate  the  larger  portion  of 
the  arable  acreage.  The  population  in  the  country  between  and 
including  San  Di^o  and  Riverside  afiPected  by  the  reconstruct 
tion  of  this  connecting  link,  must  now  be  in  the  neighborhood  of 
160,000. 

These  possibilities  have  appealed  to  others.  There  have  been 
launched  one  or  two  projects  at  different  times  looking  towards 
the  direct  rail  connection  of  San  Diego  with  the  country  under 
consideration.  The  last  of  these  projects,  the  proposed  line  of 
the  San  Diego,  Riverside,  and  San  Bernardino  Railroad  Com- 
pany, has  been  the  subject  of  an  order  by  the  Commission.  No 
construction,  however,  has  actually  been  undertaken.  It  is  not 
likely  that  an  independent  road  will  be  built,  for  the  reason  that 
the  defendant  is  in  the  position  to  at  any  time  seriously  inter- 
fere with  such  a  project  by  rebuilding  the  very  line  here  consid- 
ered, namely,  the  Temecula  cutoff. 

An  inspection  of  the  entire  stretch  of  existing  and  abandoned 
road  between  Oceanside  and  Fallbrook  and  between  Fallbrook 
and  Temecula  was  made  by  the  chief  engineer  of  the  Commis- 
sion in  company  with  an  engineer  of  the  railroad  company ;  and 
the  report  of  the  engineering  department  was  introduced  in  evi- 
dence in  this  case.  Its  features,  as  far  as  the  Temecula  line  is 
concerned,  can  be  summed  up  by  saying  that  there  appear  to  be 
no  serious  difficulties  in  the  way  of  the  reconstruction  of  this 
line.  The  old  roadbed  in  the  canyon,  although  abandoned  twenty 
years  ago  and  badly  dilapidated  by  flood  waters  in  many  places, 
is,  generally  speaking,  in  good  condition  and  can  clearly  be 
traced.  There  is  evidence  that  the  roadway  was  originally  con- 
structed at  considerable  cost  and  was  made  safe  and  secure,  al- 
though the  width  of  roadway  was  less  than  is  now  considered  safe 
and  good  construction.  Exceptions  to  permanent  construction 
were  evidently  made  in  the  case  of  bridges.  There  are  5  cross- 
ings of  the  river  in  the  12  miles  between  Temecula  and  Fall- 
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brook,  and  all  of  these,  it  is  believed,  were  timber  trestles  and 
of  a  temporary  character.  It  seems  also  evident  that  on  account 
of  the  sudden  rises  and  swiftness  of  the  Santa  Margarita  river 
no  such  bridges  could  successfully  withstand  the  rush  of  the 
current;  and  the  department  states  that  steel  bridges  are  the 
only  proper  structures  to  place  across  this  river  in  the  canyon. 
It  is  pointed  out  that  in  the  event  of  the  road  being  reconstructed 
it  will  be  desirable  to  relocate  the  line  in  a  number  of  places  on 
account  of  excessive  curvature,  and  to  widen  the  roadbed  gen- 
erally throughout  the  entire  length  of  the  canyon.  In  several 
places  considerable  riprapping  will  be  necessary,  but  good  ma- 
terial for  this  purpose  appears  to  be  close  at  hand.  It  is  also 
noted  that  the  department  estimates  that  it  will  take  at  least  an 
average  of  $5,000  per  mile  to  rehabilitate  and  widen  the  road- 
bed, and  that  the  5  steel  bridges  will  average  about  $20,000  each. 
In  addition  to  the  cost  of  construction  the  defendant  would  un- 
doubtedly have  to  incur  another  considerable  expense  in  the 
rehabilitation  of  the  existing  line  between  Fallbrook  and  Ocean- 
side.  Only  one  train  per  day  now  operates  over  this  line,  and 
this  so-called  Fallbrook  branch  appears  to  be  in  very  poor  condi- 
tion. When  the  inspection  of  the  line  was  made  the  river  was 
high,  and  every  bridge,  with  the  exception  of  two,  was  in  danger 
of  being  put  out  of  commission.  Many  of  these  bridges  are  con- 
structed in  such  a  way  that  flood  waters  will  run  over  them  in- 
stead of  under  them,  so  that  it  is  expected  to  suspend  traffic  dur^ 
ing  times  of  high  water.  This  condition,  of  course,  would  have 
to  be  remedied  if  regular  through  service  were  to  be  established 
between  Riverside  and  San  Diego  by  way  of  the  canyon.  The 
estimate  is  made  that  it  will  cost  in  the  neighborhood  of  $50,000 
to  properly  rehabilitate  the  existing  Fallbrook  branch. 

The  total  estimate  for  the  work  necessary  to  insure  a  perma* 
nent,  safe  line  between  Temecula  and  Ooeanside,  according  to 
Mr.  Sachse,  chief  engineer  of  the  Commission,  is  as  follows: 

I.  Reconstruction  through  Temecula  Can  von: 

1.  Reconstructing    roadbed,     including,     line 

changes,  widening  of  roadbed  and  riprap- 
ping of  slopes,  11  miles,  average  $5,000 
per  mile $55,000.00 

2.  Culverts    7,600.00 

3.  Bridges,  5   steel   spans   complete,   average 

length  126  feet  each 100,000.00 

4.  Ties,  redwood    22,000.00 
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6.  Rails  and  fasteningB,  75-pound  Beuemer 

steel    66,000.00 

6.  Ballast,  from  alongside,  2,000  yards  per 

mile  at  26  cents  per  yard  for  cost  of  pla- 
cing only 6,000.00 

7.  Tracklaying  and  surfacing 12,000.00 

8.  Engineering,  law  and  other  overhead  ex- 

penditures, 5  per  cent • 13,376.00 

9.  Contingencies,  6  per  cent  14,043.75 

$294,918.75 

n.  Rehabilitation  and  betterment  work  on  existing  Fallbrook 

branch    60,000.00 

Grand  total .*....     $344,918.75 

Say   $350,000.00 

The  engineering  department's  estimate  should  be  compared 
with  an  estimate  for  the  same  work  made  by  Mr.  G.  W.  Harris, 
the  chief  engineer  of  the  Atchison,  Topeka,  &  Santa  Fe  Rail- 
way Company's  coast  lines.  A  summary  of  Mr.  Harris's  esti- 
mate is  as  follows : 

Estimated  CJoet  of  Rebuilding  Line  from  Fallbrook  to  Temecula,  57,(510  Feet, 
10.91  Miles;  Also  2,500  Feet  Side  Track  at  Kanchito. 

Engineering  $4,000.00 

Grading  and  protection  work  141,484.38 

Bridges,  trestles  and  culverts 202,085.61 

Ties 33,093.58 

Rail    27,169.30 

Other  track  material   18,163.88 

Tracklaying  and  surfacing   11,910.52 

Contingencies    21,894.86 

Subtotal  $459,792.03 

To  this  should  also  be  added,  as  per  Mr.  Harris's  estimate: 
Cost  of  reducing  curvature  from  12  to  10  degrees,  between  Fall- 
brook and  Temecula  $30,000.00 

Bridges  and  betterment  work  on  existing  lines  between  Fallbrook 

and  Fallbrook  Junction,  near  Occanside 167,706.00 

Grand  total $657,498.03 

The  diflFerence  between  the  Harris  and  Sachse  estimates  is 
explained  by  the  statement  that  Mr.  Sachse  estimates  what  it 
would  cost  to  rehabilitate  the  line  through  the  canyon  on  the 
present  location  with  no  changes  in  grades  or  curvature,  and  by 
making  use  everywhere  of  the  existing  roadbed,  and  allowing 
for  steel  bridges  only  at  Santa  Margarita  river  crossings ;  while 
Mr.  Harris  figures  on  retaining  walls,  the  thorough  reconstruc- 
tion of  the  roadbed,  line  changes,  and  reduction  of  all  curves  to 
a  T"0'^"Tmim  of  10  degrees.  He  also  allows  a  large  sum  for  steel 
bridges  on  the  existing  line  between  Fallbrook  and  Fallbrook 
Junction,  while  the  engineering  department's  estimate  allows 
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for  bettenaent  work  on  the  Fallbrook  branch  only  $50,000.  The 
reconstruction,  according  to  the  Harris  plan,  evidently  would 
result  in  a  very  good  piece  of  work,  although  both  estimates  con- 
template branch  line  standards  only,  and  are  not  made  with  a 
view  to  having  main  line  traffic  run  over  the  road.  Mr.  Sachse 
testified,  however,  that  the  line  could  be  rebuilt  for  $360,000. 

There  remains  for  consideration  now  only  the  question  of  the 
so-called  alternative  line.  It  is  admitted  that  the  principal  and 
almost  only  purpose  of  this  complaint  is  to  re-establish,  if  possi- 
ble, direct  connection  between  San  Diego  and  a  territory  that 
once  did  business  almost  entirely  with  that  city;  a  territory 
anxious  for  a  direct  outlet  to  the  port  of  San  Diego,  and  which, 
in  fact,  at  one  time  was  part  of  San  Diego  county.  Such  connec- 
tion being  assured,  the  testimony  shows  that  it  will  be  imma- 
terial to  the  majority  of  the  people  by  what  line  the  connection 
is  made, — whether  by  way  of  Temecula  canyon  or  any  other 
way.  Indeed,  there  was  substantial  agreement  that  the  recon- 
struction of  the  Temecula  canyon  road  will  not  in  itself  tap  or 
open  up  any  new  territory,  but  it  also  appears  from  the  evi- 
dence that  there  would  be  a  substantial  increase  in  business  from 
the  development  of  the  territory  north  and  east  of  Temecula,  a 
district  whose  growth  has  for  years  been  retarded  owing  to  lack 
of  rail  transportation.  The  development  of  the  territory  last  re- 
ferred to  would  be  accomplished  through  the  reconstruction  of 
Temecula  canyon  gap,  or  the  construction  of  the  proposed  alterna- 
tive line.  There  was  a  practical  unanimity  of  feeling  expressed 
by  all  the  witnesses  from  the  territory  affected,  in  favor  of  the 
proposed  alternative  line. 

The  line  of  the  proposed  alternative  route  has  been  described 
heretofore.  The  engineering  department  was  directed  to  make 
a  report  to  the  Commission  concerning  this  line  also,  and  this 
report  is  in  evidence.  Maps  and  profiles  of  two  old  surveys,  cov- 
ering practically  this  identical  proposed  line,  were  discovered 
in  the  office  of  the  railroad  company's  chief  engineer,  and  an 
inspection  of  the  ground  was  made  by  the  department.  It  is  not 
necessary,  in  this  opinion,  to  go  into  the  relative  merits  of  the 
various  lines  of  surveys.  It  is  sufficient  to  state  that  the  alter- 
native line,  from  an  engineering  and  operating  standpoint,'  is 
not  only  entirely  practicable,  but  undoiibtedly  greatly  superior 
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to  the  canyon  route.  The  cost  of  construction  per  mile  is  much 
lower;  the  route  is  safer  and  much  less  subject  to  washouts  and 
tieups  by  sudden  floods,  and,  in  consequence,  much  less  costly  to 
maintain.  M.  B.  Terrass,  office  engineer  of  the  Santa  Fe  Rail- 
road Company,  who  has  been  connected  with  defendant  and  its 
predecessors  about  thirty-three  years,  testified  that  he  believed  it 
would  be  better  to  build  the  alternative  line  on  account  of  the 
business  to  be  had  there. 

This  line,  from  the  end  of  the  present  sugar  beet  spur  at  San 
Luis  Sey  to  Temecula,  would  be  about  83  miles  long,  and,  taking 
the  engineering  department's  figures,  can  be  built  for  approxi- 
mately $823,000,  an  average  of  slightly  below  $25,000  per  mile. 
No  estimate  of  the  cost  of  right  of  way  is  included  in  this  figure. 
It  was  stated  at  the  hearing,  and  tenders  of  rights  of  way  have 
since  been  filed  with  the  Commission  convincing  me,  that  in  case 
the  alternative  line  is  built  complainants  are  willing  to  guarantee 
to  furnish  to  the  defendant  the  entire  right  of  way  free  of  ex- 
pense, except  for  the  engineering  costs. 

The  engineering  department's  estimate  is  made  up  of  the 
following  principal  items : 

1.  Grading $248,400.00 

2.  Steel  bridges  and  treaties 96,400.00 

3.  Culverts    13,280.00 

4.  Ties    82,083.00 

5.  RaiU    87,381.00 

«.  Frogs  and  switches   1,500.00 

7.  Track  fastenings  69,787.00 

8.  Tracklaying  and  surfacing  54,530.00 

9.  Tools    630.00 

10.  Fences   11,620.00 

11.  Crossings  and  signs  800.00 

12.  Telephone  and  telegraph  line 9,960.00 

13.  SUtion  buildings   2,800.00 

14.  Water  stations    1,800.00 

15.  Miscellaneous  buildings 4,050.00 

16.  Overhauling  San  Luis  Key  spur  and  changing  facilities  at 

San  Luis  Rey  Junction  and  at  Temecula,  including  instal- 
lation of  an  oil  tank 10,000.00 

Subtotal  $686,021.00 

17.  Contingencies,  10  per  cent  68,502.00 

Subtotal   $763,523.00 

18.  Engineering,  5  per  cent 37,676.00 

19.  Law,  1  per  cent 7,535.00 

Subtotal $798,734.09 

80.  Interest  during  construction   23,962.00 

Total    $822,096.00 
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In  looking  over  this  estimate,  it  occurs  to  me  that  a  number 
of  expense  items  could,  perhaps,  be  reduced.  The  so-called  over- 
head expenses,  while  proper  book  charges  to  construction,  would 
not  be  high.  The  defendant,  with  its  complete  engineering  and 
legal  organization,  could  handle  this  job  without  much  addi- 
tional expense.  Freight  charges  and  interest  during  construc- 
tion would  call  for  but  small  actual  cash  expenditures,  and  would 
largely  be  in  the  nature  of  book  transactions.  I  will,  neverthe- 
less, assume  that  the  engineering  department's  estimate  is  fair. 

This  estimate  of  $823,000  should  be  compared  with  the  cost 
of  $657,500  submitted  by  Mr.  Harrison  for  the  rehabilitation  of 
the  line  through  the  Temecula  canyon,  including  the  betterment 
of  the  existing  road  below  Fallbrook.  If  it  were  a  question  of 
deciding  between  the  wisdom  of  expending  $657,500  for  the 
rehabilitation  of  the  old  line  and  $823,000  for  the  building  of 
the  proposed  new  line,  there  is  no  doubt  in  my  mind  that  the 
construction  of  the  new  line  would  prove  by  far  the  better  in- 
vestment for  the  railroad  company.  The  road  would  not  only 
open  up  a  new  territory,  undoubtedly  resulting  in  considerable 
new  business,  which  would  increase  with  the  future  development 
of  the  country,  but  the  maintenance  expenses  of  the  new  line 
would  unquestionably  be  much  below  the  same  kind  of  expenses 
on  the  Temecula  canyon  line. 

Colonel  Ed  Fletcher  testified  as  to  the  estimated  tonnage  of 
freight  that  might  reasonably  be  expected  and  which  would  bene- 
fit the  line  under  consideration.  In  determining  this  tonnage 
he  states  that  he  has  commenced  at  a  point  approximately  2 
miles  from  the  end  of  the  present  terminus  of  the  San  Luis  Rey 
spur,  owned  by  the  defendant.  He  states  that  there  are  about 
40,000  acres  of  valley  land  in  the  San  Luis  Rey  watershed,  18,- 
000  of  which  are  in  the  Warner  ranch,  and  approximately  2,000 
in  the  Pauma  ranch,  leaving  approximately  20,000  acres  of  land 
below  Pala,  which  is  tributary  to  this  proposed  road  and  sus- 
ceptible of  intensive  cultivation.  He  estimated  that  if  the  rail- 
road is  built,  at  least  10,000  acres  will  be  put  into  sugar  beets. 
The  sugar-beet  lands  at  San  Luis  Rey  are  now  producing  an 
average  of  12  to  15  tons  to  the  acre,  so  that  10,000  acres  would 
easily  produce  100,000  tons.  Sugar  beets,  in  the  witness's  opin- 
ion, is  the  best  paying  crop  in  the  valley  lands  to-day. 
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The  20^000  acres  referred  to  are  also  adapted  to  beans,  po- 
tatoes, alfalfa,  grain,  etc.  Colonel  Fletcher  claims  that  tiiere  is 
no  better  land  in  the  state  of  California  for  walnuts,  Bartlett 
pears,  and  certain  varieties  of  deciduous  fruits  like  apples, 
peaches,  etc.  On  this  estimate,  the  tonnage  from  these  20,000 
acres,  within  two  years,  provided  the  railroad  is  built,  will  be 
160,000  tons  per  annum,  which  will  increase  year  by  year. 

The  2,000  acres  of  valley  land  on  the  Pauma  ranch,  owing  to 
the  distance  of  12  to  15  miles  from  the  railroad,  will,  according 
to  the  witness,  in  all  probability,  be  developed  either  as  a  grain, 
alfalfa,  bean,  or  dairying  acreage,  although  a  good  many  acres 
could  successfully  grow  walnuts.  The  Pauma  ranch,  containing 
approximately  13,000  acres,  is  now  being  subdivided  into  small 
ranches.  It  is  stated  that  negotiations  are  now  under  way  for 
the  sale  of  the  Warner  ranch,  which  is  also  to  be  subdivided 
into  small  farms.  The  construction  of  the  alternative  line  would 
undoubtedly  greatly  facilitate  the  development  of  this  ranching 
section.  There  is  a  good  wagon  road  from  the  Warner  ranch 
down  the  San  Luis  Rey  river  to  Oceanside,  which  facilitates 
transportation  from  the  interior  points. 

Engineer  Ellis  testified  that  there  are  approximately  140,000 
acres  of  tillable  mesa  lands  tributary  to  and  affected  by  this  pro- 
posed road. 

The  records  of  the  United  States  gauging  station,  at  a  point 
approximately  2  miles  east  of  San  Luis  Rey,  show  an  average 
rainfall  of  from  12  to  20  inches.  This  rainfall  area  includes 
the  town  of  Fallbrook  and  the  Monserrate  ranch  in  the  Bear  river 
valley  country.  It  was  stated  by  Colonel  Fletcher  that  there 
has  not  been  a  crop  failure  in  that  part  of  the  country  for  twenty- 
five  years. 

At  the  present  time  nearly  all  of  this  territory  is  put  to  grain 
or  used  for  pasturage,  by  reason  of  lack  of  transportation  fa- 
cilities. The  testimony  shows  that  if  the  road  were  built  and 
this  land  put  into  hay  or  grain,  it  would  be  safe  to  figure  on 
an  average  of  a  ton  per  acre,  part  hay  and  part  grain,  the  aver- 
age crop  being  li  tons  for  hay  and  J  ton  for  grain,  per  acre. 
On  this  basis  there  would  be  available  140,000  tons.  It  is  esti- 
mated that  there  are  now  less  than  16^000  acres  of  these  140,000 
in  cultivation. 
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It  was  testified  at  the  hearing  that  all  of  this  land  will  eventu- 
ally be.  subdivided  into  small  10  and  20  acre  tracts  for  the  grow- 
ing of  deciduous  fruits,  and  for  homes.  Water  can  be  devel- 
oped practically  everywhere  by  the  digging  of  wells,  and  many 
thousands  of  acres  can  be  irrigated  by  the  San  Luis  Rey  river. 
Owing  to  the  heavy  rainfall  there  would  be  less  demand  for 
water  for  irrigation  purposes,  particularly  in  the  growing  of 
such  crops  as  peaches,  pears,  apples,  olives,  etc.  Within  two 
years  from  the  construction  of  the  proposed  road  it  is  estimated 
a  yield  of  1  ton  to  the  acre  can  be  counted  upon,  and  five  years 
from  the  construction  of  the  line  a  tonnage  of  2  or  8  tons  to  the 
acre  can  be  expected. 

Attention  is  further  called  to  the  420,000  acres  of  land  tribu- 
tary to  the  line  and  described  by  Engineer  Ellis  as  not  tillable. 
Practically  all  of  these  420,000  acres  is  good  grazing  land. 
There  are  many  small  valleys  included  within  this  area  capable 
of  producing  deciduous  and  citrus  fruits,  but  for  years  to  come 
ttiis  will  undoubtedly  remain  a  sheep  or  cattle  country.  Stock 
shipments,  however,  should  bring  a  considerable  revenue  to  the 
railroad. 

Colonel  Fletcher  makes  particular  mention  of  the  Palomar 
Mountain  section,  which  is  included  within  the  420,000  acres  of 
untillable  land  referred  to.  This  range  extends  from  Temecula, 
*  a  distance  of  30  miles,  to  the  Warner  ranch,  and  has  an  average 
elevation  of*  between  four  and  five  thousand  feet.  It  is  main- 
tained that  there  is  no  more  scenic  section  in  California,  and 
that  there  are  over  5,000  acres  here  that  can  be  put  to  cultiva- 
tion, being  adapted  to  fruit  growing.  Many  thousands  of  acres 
are  said  to  be  heavily  timbered  with  oak  and  pine  forests.  At 
the  present  time  there  is  a  fairly  good  county  road  through,  this 
section,  and  the  county  is  intending  to  build  a  road  on  a  grade 
not  to  exceed  5  per  cent  to  the  summit,  which  will  develop  this 
entire  country.     Surveys  for  this  road  have  already  been  made. 

Attention  is  called  to  the  large  increase  in  passenger  traffic 

which  it  is  claimed  will  naturally  follow  the  construction  of  this 

road,  first,  from  the  settlers  themselves  as  the  country  develops, 

and,  second,  owing  to  the  greater  accessibility  of  San  Diego's 

back  country,  particularly  Palomar  Mountain  and  Warner's  Hot 

Springs. 
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The  areas  Tef  erred  to  in  the  above  traffic  estimates,  and  shown 
cm  maps  introduced  as  exhibits,  have  been  roughly  checked  by 
the  Commission  on  available  topographical  government  maps, 
and  appear  to  be  correct. 

In  addition  to  the  general  statements  of  the  resources  of  the 
territory  involved  there  was  filed  by  the  county  tax  collector  of 
Kiverside  county,  as  exhibit  ^^C,"  a  statement  showing  the  acre- 
age and  assessed  valuation  of  this  entire  area,  by  school  dis- 
tricts, as  it  appeared  on  the  assessment  rolls  of  the  county  for 
the  year  1914.  This,  in  my  opinion,  will  best  show  the  import- 
ance of  the  country  affected  by  this  railroad.  The  statement  is 
as  follows: 


School  district 


Acreage 


Assessed 
Valuation 


Midlands 

Moreno 

Brownlands  .... 

Lakeview 

Schneider 

Perns 

Ethanac 

Olive 

Winchester 

Menifee 

Antelope 

Elainore.. 

Wildomar 

lAke 

Grand  Avenne.. 

Fruitvale 

San  Jacinto 

Harmony 

Hemet 

Diamond 

Rawson 

Alamos 

Mnrietta 

Temecula 

Temecala  Union 

Benedict 

Hyatt 

Willow  Glen.... 

Teiiaja 

little  Lake 

Totals 


51,791.54 

15,913.30 

12,623.58 

15,589.48 

15,423.98 

31,637.91 

9,919.42 

10,226.79 

13,859.93 

12,061.03 

23,825.65 

14,009.71 

14,074.81 

7,206.06 

9,257.65 

2,829.95 

20,649.60 

8,392.58 

7,265.71 

14,946.76 

9,664.63 

15,898.71 

25,821.50 

8,901.62 

16,692.00 

9,050.92 

8.671.48 

1,486.09 

2,539.00 

3,538.30 


1739,080.00 
247,430.00 
181,886.00 
233,455.00 
458,994.00 
681,876.00 
289,727.00 

48,505.00 
238,933.00 
168,475.00 
127,410.00 
640,664.00 
308,999.00 
140,644.00 

86,636.00 

151,360.00 

858,509.00 

166,385.00 

1,137,992.00 

96,490.00 

16,780.00 
115,075.00 
398,492.00 

88,330.00 
324,271.00 
183,468.00 

59,545.00 

2,800.00 

6,000.00 

S78,210.00 


413,769.69 


$8,476,368.00 


After  thorough  consideration  of  all  the  evidence  in  this  case, 
I  am  of  the  opinion  that  the  soKsalled  alternative  line  is  a  prac- 
ticable one,  and  that  it  would  give  the  desired  relief  to  the  com- 
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plainants  and  at  the  same  time  would  open  and  develop  a  splen- 
did new  country  which  is  now  devoid  of  and  in  need  of  railroad 
transportation  facilities.  It  would,  in  my  opinion,  be  reason- 
able to  expect  the  defendant  to  build  this  line  and  also  build  it 
in  preference  to  the  route  through  the  Temecula  canyon. 

Aside  from  the  public  necessity  for  this  connection,  consider^ 
ation  has  been  given  to  the  financial  ability  of  defendant  to  re- 
build or  build  one  or  the  other  of  these  lines.  The  defendant 
is  one  of  the  most  important  and  largest  carriers  in  the  United 
States.  It  operates,  owns,  or  controls  upward  of  10,000  miles 
of  railroad,  1,896  miles  of  which  are  in  the  state  of  California. 
On  June  30)  1914,  its  total  authorized  par  value  of  capital  stock 
was  $881,486,000,  and  the  total  par  value  of  the  outstanding 
capital  stock,  $310,055,530.  The  total  outstanding  funded  debt, 
par  value,  on  the  same  date,  was  $316,419,045,  so  that  we  are 
here  dealing  with  a  $626,000,000  corporation.  Its  investment  in 
road  and  equipment  on  that  date  was  $620,926,116.41. 

Defendant's  income  statement  for  June  30,  1914,  shows  oper- 
ating revenues  for  the  year  of  $93,540,268.19,  and  operating  ex- 
penses of  $60,172,701,  with  a  net  railway  operating  revenue  of 
$33,367,567.17.  After  the  payment  of  taxes,  interest  on  funded 
debt,  and  reserve  appropriations,  there  was  paid  in  dividends, 
in  that  year,  6  per  cent  on  the  common  stock  and  5  per'  cent  on 
the  preferred  stock,  a  total  of  $17,400,440 ;  and  appropriations 
out  of  income  for  additions  and  betterments  were  made  amount- 
ing to  $2,719,317.76.  A  credit  balance  to  profit  and  loss  was 
carried  forward  at  the  end  of  the  fiscal  period  amounting  to 
$20,569,800.81. 

These  figures  are  complete  proof  that  defendant  is  in  excellent 
financial  condition.  If  the  alternative  line  were  built,  and  cost 
the  full  $823,000,  as  estimated  by  the  engineering  department, 
this  expenditure  would  amount  to  less  than  1  per  cent  of  last 
year's  operating  revenue,  or  to  4  per  cent  of  the  net  income. 
In  the  same  year  defendant  expended  for  additions  and  better^ 
ments  to  its  lines  the  sum  of  $11,797,014.89.  Seven  per  cent 
of  this  amount  would  build  this  road.  The  re-establishment  of 
this  railroad  connection  as  a  financial  undertaking  is  therefore 
almost  insignificant  in  comparison  with  defendant's  entire  oper- 
ations. It  is  of  no  more  consequence  to  the  Santa  Fo's  annual 
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kdanoe  sheet  than  the  building  of  a  passenger  shelter  or  the  in- 
stallation of  a  safety  device  is  to  a  small  railroad.  Three  days' 
revenue  of  the  Santa  Fe  system  would  build  it.  . 

I  am  convinced  that  the  Conunission  under  the  provisions  of 
the  Public  Utilities  act,  and  with  due  regard  to  all  the  facts  in 
the  case,  is  required  to  order  the  re-establishment  of  a  direct  rail 
connection  between  San  l)iego  and  Temecula  within  a  reas<m- 
able  time.  But  while  I  have  already  stated  my  belief  as  to  the 
relative  advantages  of  the  two  lines  in  question,  I  am  of  the  opin- 
ion that  the  Commission  should  leave  the  choice  of  lines  to  the 
defendant,  as  hereinafter  recommended,  and  for  that  reason 
should  not  at  this  time  direct  the  reconstruction  of  the  Temecula 
canyon  line  or  the  construction  of  the  so-called  alternative  route. 

Counsel  for  defendant  has  in  his  brief  filed  herein  discussed 
several  legal  questions,  and  contends  that  the  Commission  has 
no  jurisdiction  to  make  the  order  prayed  for. 

Careful  consideration  has  been  given  to  defendant's  brief  and 
to  the  several  points  dwelt  upon.  Without  commenting  in  de- 
tail upon  the  points  urged  by  defendant,  I  would  say  that  in 
my  opinion  none  of  the  objections  presented  by  defendant  should 
be  sustained.  , 

My  recommendation  will  be  to  leave  the  choice  of  the  two 
lines  to  the  defendant,  who  will  undoubtedly  select  the  route  with 
the  most  promising  prospects  for  a  profitable  future.  It  is  for- 
tunate that  in  this  case,  as  in  many  other  controversies  between 
utilities  and  the  public,  the  best  interests  of  both  parties  coin- 
cide, and  that  what  will  be  most  profitable  to  the  railroad  com- 
pany will  also  be  of  greatest  benefit  to  the  public. 

After  fully  considering  all  of  the  evidence  of  every  character 
before  me,  I  find  as  facts  in  this  case : 

First.  That  certain  citizens  of  San  Diego  and  vicinity  in 
1880,  under  the  contract  referred  to  in  this  opinion,  made  cer- 
tain large  grants  of  money  and  land  to  a  syndicate  of  men  who 
agreed  to  build  a  direct  line  of  railroad  from  the  bay  of  San 
Diego  to  a  connection  with  a  transcontinental  line.  I  find  that 
these  grants,  at  the  time  ef  donation,  had  a  value  of  from  four  to 
five  million  dollars,  and  that  this  value  to-day  would  be  much 
higher.  I  find,  also,  that  the  line  of  the  proposed  railroad  waa 
clearly  understood  by  both  parties  to  the  contract  and  by  the 
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people  of  San  Diego  and  vicinity  to  be  through  the  Temeeula 
canyon.  I  find  further  that  the  defendant  in  this  case  has  be- 
come the  recipient  of  at  least  a  considerable  portion  of  these 
grants,  and  to-day  rests  in  the  enjoyment  and  use  of  these  dona- 
tions. I  do  not,  however,  find  that  the  moral  or  legal  obliga- 
tions resulting  from  this  contract  are  of  necessity  a  deciding  fac- 
tor in  this  case. 

Second.  That  the  line  through  the  Temeeula  canyon  was 
actually  built  and  in  operation  for  a  number  of  years ;  that  the 
territory  tributary  to  the  line,  as  far  north  as  Riverside  and  San 
Bernardino,  for  a  long  time  considered  San  Diego  and  San 
Diego  bay  as  the  logical  and  natural  western  terminus  of  the 
line;  and  that  convenient  and  profitable  trade  relationship  be- 
came established  to  the  mutual  benefit  of  all  concerned. 

Third.  That  portions  of  the  road  were  washed  out  repeatedly, 
and  that  the  Temeeula  canyon  portion  was  finally  abandoned,  to 
the  great  injury  and  loss  of  the  entire  country  along  the  line 
from  San  Diego  to  Riverside.  I  find  that  in  1896  the  railway 
through  the  canyon  could  have  been  rebuilt  and  put  in  oper- 
ation for  approximately  $90,000. 

Fourth.  That  ever  since  the  abandonment  of  the  line  the 
people  between  San  Diego  and  Riverside  have  consistently  de- 
manded its  reconstruction,  and  that  the  building  of  the  coast 
line  by  way  of  Santa  Ana  has  not  satisfied  that  demand  or  the 
needs  of  the  territory  affected. 

Fifth.  That  the  Board  of  Railroad  Commissioners  of  the 
State  of  California  in  1896  made  an  order  in  the  matter  of  the 
railroad  through  Temeeula  canyon,  but  that  in  that  proceeding 
neither  the  facts  nor  the  parties  were  the  same  as  in  this  ac- 
tion ;  and  that  the  order  made  by  the  Board  at  that  time  was  not 
an  adjudication  of  the  matters  now  before  this  Commission,  nor 
did  it  nor  does  it  prevent  or  preclude  the  making  of  any  order 
by  this  Commission  herein. 

Sixth.  That  the  defendant's  denial  of  this  Commission's  ju- 
risdiction in  this  case  is  not  well  founded  and  that  this  Commis- 
sion has  jurisdiction  of  the  parties  and  subject-matter  herein,  and 
has  jurisdiction  to  make  the  order  hereinafter  set  forth. 

Seventh.  That  the  population  and  the  territory  along  the 
road  from  San  Diego  to  Riverside,  by  reason  of  the  abandonment 
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of  the  Temecnia  canyon  line  for  a  period  of  nearly  twenty  years, 
have  suffered  great  injnry,  and  the  development  of  a  large  por- 
tion of  this  area  has  been  seriously  retarded. 

Eighth.  That  the  re-establishment  of  a  direct  connection  be- 
tween San  Diego  and  Temecula,  either  by  way  of  the  Temecula 
canyon  or  by  way  of  the  so-called  alternative  line,  both  of  which 
said  lines  are  described  in  the  preceding  opinion,  is  a  public 
necessity  and  will  greatly  benefit  all  of  the  country  afFected  by 
this  railroad. 

Kinth.  That  it  is  reasonable  to  order  the  defendant  to  make 
such  connection,  and  that  the  present  and  prospective  traffic 
justify  the  expenditure  of  the  sum  of  money  necessary  to  estab- 
lish this  connection. 

I  submit  herewith  the  following  form  of  order: 

ORDER. 

Cabrillo  Club,  a  corporation,  et  aL,  having  filed  their  com- 
plaint, and  likewise  their  amendment  to  the  complaint,  against 
the  Atchison,  Topeka,  &  Santa  Fe  Railway  Company,  a  cor- 
poration, and  answers  having  been  filed  and  hearings  having  been 
held,  and  the  case  being  submitted  and  now  ready  for  decision, 
and  basing  this  order  on  the  foregoing  findings  of  fact  and  on 
each  additional  statement  of  fact  contained  in  the  opinion  pre- 
ceding this  order,  each  of  which  statements  is  hereby  declared  to 
be  a  finding  of  fact  for  the  purpose  of  this  order. 

It  is  hereby  ordered  that  defendant  shall  within  ninety  days 
from  the  service  on  it  of  this  order,  present  to  the  Commission 
for  its  approval  plans  and  estimates,  together  with  maps  and 
profiles,  for  a  direct  connecting  line  of  standard  gauge  railroad 
between  Oceanside  and  Temecula,  either  by  means  of  the  pres- 
ent existing  line  between  Oceanside  and  Fallbrook  and  thence  by 
way  of  Fallbrook  and  Temecula  Canyon,  or  by  means  of  the 
so-called  alternative  line  described  in  the  foregoing  opinion,  or 
by  means  of  a  route  substantially  following  the  so-called  alter- 
native line;  and  shall  within  twelve  months  after  the  date  of 
approval  by  the  Commission  of  such  plans,  estimates,  maps,  and 
profiles,  construct,  complete,  and  put  into  operation  such  line 
of  railroad  and  establish  thereover  regular  passenger  and  freight 

service. 
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The  foregoing  opinion  and  oriet  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Railroad  Commission 
of  the  State  of  CaUf omia. 


OAIilFORXIA  RAILROAD  COMMISSIOK. 

IN  BE  ETNA  DEVELOPMENT  COMPANY. 
[Decision  No.  2789;  Application  No.  1868.] 

VaUuUian'-^  Water  rights  ^Vae. 

1.  The  value  of  the  water  rights  of  a  water  company  for  rate- 
making  purposes  was  held  to  be  the  cost  to  the  company  of  the  real 
estate  including  the  water,  less  the  amount  obtained  upon  the  sale  of 
portions  thereof  and  less  the  value  of  the  ditches  and  real  estate  still 
owned  by  the  company  not  used  or  useful  to  the  community  served. 

Return  —  Operating  expenses  —  Rates  —  Water, 

2.  Upon  an  application  to  increase  water  rates  it  was  held  that  a 
manager  drawing  a  salary  of  $900  per  year  could  do  the  work  of  a  col- 
lector at  $90  per  year  and  a  bookkeeper  at  $100  per  year,  and  that  the 
payment  to  seven  directors  of  $4  each  for  monthly  meetings  should  be 
reduced  to  $56  per  year  where  the  company  supplied  only  a  town  of  a 
few  hundred  inhabitants  and  its  total  gross  income  was  less  than  $4,000 
per  year. 

Return  —  Rates  —  Water  —  Percentage. 

3.  A  water  rate  fixed  by  an  ordinance  was  held  reasonable  where 
the  water  company  could,  by  replacing  a  defective  pipe  system  and  by 
reducing  operating  expenses,  pay  an  8  per  cent  return  on  the  invest- 
ment. 

Return '^Losses  due  to  failure  to  collect  'bills. 

4.  A  public  service  company  cannot  be  permitted  to  charge  con- 
Burners  who  have  paid  their  bills  an  increased  rate  because  of  the  com- 
pany's failure  to  use  due  diligence  in  making  its  collections. 

Rates  —  Service  —  Water. 

6.  For  the  purpose  of  equalizing  charges,  a  water  company  was  au- 
thorized to  fix  a  rate  for  each  bath  tub  in  private  residences  at  10  cents 
a  month,  to  increase  t^e  rate  for  bath  tubs,  urinals,  and  toilets  in  pub- 
lic places  to  25  cents  per  month,  and  to  charge  a  rental  of  60  cents  per 
month  for  each  fire  hydrant  with  a  minimum  charge  of  $50  a  year,  to 
increase  the  number  of  persons  allowed  to  occupy  a  residence  under  the 
minimum  rate  to  five. 
Water  —  Sprinkling  —  Restricted  use. 

6.  A  rule  of  a  water  company  prohibiting  the  irrigation  of  lawns 
and  gardens  during  certain  hours  is  reasonable. 

[September  30,  1915.] 
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Application  to  increase  water  rates  in  town  oif  Etna ;  denied. 
Certain  changes  in  system  and  reduction  of  expenses  recommend- 
ed. The  Commission  also  suggested  that  the  company  amend 
its  rules  so  as  to  prohibit  the  irrigation  of  lawns  and  gardens 
only  from  6  a.  m.  to  8  a.  m.,  from  11  a.  m.  to  7  p.  m.,  and  from 
6  p.  M.  to  7  p.  M. 

Appearances:  R.  S.  Taylor  for  applicant;  B.  K.  Collier  for 
town  of  Etna,  protestant. 

By  the  Commission:  This  is  an  application  on  behalf  of 
Etna  Development  Company,  hereinafter  referred  to  as  the  water 
company,  for  an  order  authorizing  the  doubling  of  the  rates  un- 
der which  it  is  at  present  furnishing  water  to  the  inhabitants  of 
the  town  of  Etna,  Siskiyou  county.  The  present  rates  were  es- 
tablished by  a  recent  ordinance  of  the  town  of  Etna,  but  they 
are  not  materially  lower  than  the  rates  which  the  company  had 
been  charging  for  a  number  of  years  previously. 

The  water  supplying  the  town  of  Etna  is  obtained  from  Etna 
creek,  some  distance  above  the  town,  by  means  of  an  open  ditch 
extending  approximately  2|  miles  to  a  point  where  it  is  dis- 
charged into  a  short  transmission  main  which  in  turn  connects 
with  the  distribution  system.  The  town  is  entirely  supplied  by 
gravity,  and  the  intake  is  at  such  an  elevation  that  it  provides  a 
good  pressure  for  the  consumers.  The  system  is  entirely  un- 
metered,  but  as  there  is  ordinarily  a  plentiful  supply  of  water 
there  is  no  need,  under  present  conditions,  of  incurring  the  ex- 
pense of  installing  meters.  The  transmission  and  distribution 
system,  made  up  largely  of  riveted  steel  pipe  installed  in  1896, 
is  in  very  bad  condition  at  present,  and  the  major  portion  of  it 
should  be  replaced  in  the  near  future,  as  its  condition  is  such 
that  the  cost  of  maintenance  is  excessive. 

[1]  Mr.  C.  H.  Loveland,  one  of  the  Commission's  hydraulic 
engineers,  submitted  in  evidence  an  estimate  of  the  cost  new  of 
the  physical  property  of  the  plant  and  also  its  depreciated  repro- 
duction value.  He  also  submitted  an  estimate  of  the  cost  to  the 
water  company  of  its  water  rights  now  used  and  useful  in  serv- 
ing consumers.  These  water  rights  were  purchased  by  the  water 
company  in  conjunction  with  real  estate,  buildings,  machinery, 
and  ditches  at  a  total  cost  of  $11,600.    The  water  company  has 
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from  time  to  time  aold  Various  portions  of  the  physical  property 
so  purchased  for  a  total  sum  of  $6,580.  It  still  owns  real  estate, 
valued  by  Mr«  J.  P.  Baker,  the  president  and  manager  of  the 
water  company^  at  $800,  which  real  estate  is  not  used  as  part 
of  applicant's  water  system.  There  was  alao  included  in  these 
purchases  of  water  rights  two  old  ditches,  at  least  one  of  which 
is  not  now  used.  Subtracting  from  the  said  sum  of  $11,500  the 
proceeds  of  the  sales  above  referred  to  and  the  estimated  value 
of  real  estate  and  ditches  retained  by  applicant  but  not  used  in 
its  present  system,  we  have  left  the  sum  of  $3,000,  representing 
the  net  cost  to  the  company  of  its  present  water  rights. 

Mr.  Loveland's  appraisal  of  the  estimated  cost  new  of  the 
physical  property  of  the  plant,  which  includes  overhead  charges, 
which  appraisal  in  our  opinion  is  liberal  to  the  water  company, 
is  $19,251.  To  this  amount  should  be  added  the  sum  of  $3,000 
for  water  rights.  The  books  of  the  company  show  that  expendi- 
tures for  maintenance  and  operation,  for  the  years  1909  to  1913, 
inclusive,  averaged  $1,649.20,  while  the  expenditures  under  this 
heading  for  the  year  1914  were  $2,335.  The  increase  in  ex- 
penditures for  1914  over  the  other  years  is  largely  due  to  the 
condition  of  the  mains  which,  as  above  stated,  are  in  very  bad 
shape  and  require  an  unusually  large  expenditure  for  repairs. 
It  was  also  due  in  part  to  the  expense  of  preventing  the  mains 
from  freezing  in  winter,  but  as  they  have  been  packed  during 
the  past  few  months  this  last-mentioned  expense  should  in  the 
future  be  greatly  reduced. 

[2]  Moreover,  we  find  several  other  operating  items  altogeth- 
er too  high.  For  instance,  this  water  company,  which  is  sup- 
plying a  town  of  only  a  few  hundred  inhabitants  and  has  only 
165  customers,  is  employing  a  manager  at  a  salary  of  $900  a 
year,  a  secretary,  who  does  the  bookkeeping,  at  a  salary  of  $100 
a  year,  and  a  collector  on  a  percentage  basis  who  receives  ap- 
proximately $90  a  year.  The  evidence  clearly  showed  that  the 
manager's  duties  left  him  enough  spare  time  to  enable  him  to 
keep  the  books  and  do  all  the  collecting,  and  we  believe  that  for 
a  plant  of  this  size  all  of  these  services  should  not  cost  the  com- 
pany more  than  a  total  of  $900  per  year. 

Another  item  which  should  be  reduced  is  the  money  spent  for 
directors'  meetings.  The  company  has  a  board  of  seven  directors, 
P.U.R.1916A. 
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idio  hold  monthly  meetings  for  which  each  director  present  re- 
ceives a  fee  of  $4  per  meeting.  This  amounted  during  the  year 
1914  to  approximately  10  per  cent  of  the  company's  total  cash 
receipts.  We  believe  that,  considering  the  size  of  the  water 
company's  plant,  it  should  not  spend  more  than  $56  per  year 
for  directors'  meetings,  and  we  would  suggest  that  it  change  its 
by-laws  by  reducing  either  the  number  of  directors'  meetings  or 
the  fees  received  by  the  directors,  so  that  the  total  of  sudi  fees 
in  the  future  shall  not  exceed  the  amount  above  mentioned. 

[3]  If  the  present  pipe  system  is  replaced  and  the  operating 
expenses  are  reduced  as  above  suggested,  we  believe  that  the  neces- 
sary cost  of  maintenance  and  operation  should  not  exceed  $1,650 
per  year.  The  actual  cash  income  of  the  water  company  for  the 
years  1911,  1912,  and  1913  averaged  $3,994.33.  For  the  year 
1914  it  was  $3,016.  These  figures  represent  the  actual  amount 
of  money  collected  each  year  for  services  rendered. 

[4]  Mr.  J.  A.  Denny,  secretary  of  the  company,  testified  at 
the  hearing  that  the  number  of  consumers  served  by  applicant's 
system  has  not  decreased  materially  since  1911,  and  it  also 
appeared  from  his  testimony  and  from  that  of  Mr.  J.  B.  Baker, 
president  of  the  company,  and  Dr.  E.  W.  Bathhurst,  chairman 
of  the  board  of  trustees,  that  the  rates  have  not  been  materially 
changed  during  this  time.  From  this  and  other  evidence  at  the 
hearing  we  must  conclude  that  the  only  reason  for  such  a  serious 
falling  off  in  revenue  was  the  failure  on  the  water  company's 
part  to  collect  a  large  portion  of  the  amount  due  it  from  con- 
sumers for  water  supplied  during  the  year  1914;  and  we  can- 
not, of  course,  permit  the  company  to  charge  its  consumers  who 
have  paid  their  bills  an  increased  rate  because  of  its  failure  to 
use  due  diligence  in  making  its  collections. 

From  the  evidence  submitted  we  estimate  that  the  annual  in- 
come for  the  company  upon  the  present  rates  and  the  rates  here- 
inafter established  by  the  order  of  this  Commission  will  be  ap- 
proximately $3,800. 

Allowing  the  company  8  per  cent  interest  upon  the  estimated 
cost  new  of  its  plant,  and  computing  the  depreciation  by  the 
sinking-fund  method,  we  estimate  the  annual  charges  as  follows: 
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Interest  on  $22,251.00  at  8  per  cent $1  J80.00 

Afaintenance  and  operation 1,650.00 

Six  per  cent  sinking  fund  annuity •        310.00 

Total $3,749.00 

[6]  From  the  foregoiBg  it  is  evident  that  the  board  of  truB- 
tees  acted  fairly  toward  the  company  in  establishing  the  present 
rates,  and  that  the  same  are  entirely  adequate ;  bnt  we  feel  that 
as  the  question  of  rates  is  now  before  this  Commission  it  would 
be  well  to  make  a  few  slight  changes  in  order  to  have  the  charges 
apportioned  among  the  different  consumers  upon  a  somewhat 
more  equitable  basis. 

The  water  company  raised  the  point  at  the  hearing  that  it 
ought  to  be  allowed  to  make  a  special  charge  for  each  b^h  tub 
used  by  consumers.  We  think  this  point  is  well  taken,  and  shall 
fix  the  rate  for  each  bath  tub  in  private  residences  at  10  cents 
per  month.  The  company  also  urged  that  the  rates  for  bath  tubs, 
urinals,  and  patent  toilets  in  public  places  should  be  higher  than 
for  those  in  private  residences.  In  this  we  are  also  in  accord 
with  the  company,  and  shall  establish  the  rates  for  these  fixtures 
in  public  places,  including  hotels,  saloons,  and  barber  shops,  at 
25  cents  per  month  for  each  fixture.  It  also  appeared  that  the 
tovni  of  Etna  is  paying  nothing  for  the  rental  of  the  twelve  fire 
hydrants,  and  we  find  that  the  company  is  rendering  a  service 
to  the  town  for  which  it  should  receive  a  reasonable  payment, 
which  we  find  under  all  of  the  circumstances  of  this  case  to  be 
50  cents  per  month  per  hydrant,  with  a  minimum  charge  to  the 
town  of  $50  per  year. 

We  find,  on  the  other  hand,  that  certain  reductions  should  be 
made  in  the  existing  rates;  that  the  number  of  persons  allowed 
to  occupy  a  residence  under  the  minimum  rate  should  be  in- 
creased to  five,  and  that  reductions  should  be  made  in  the  charges 
for  private  stables,  additional  horses  and  cows,  and  water  for 
small  power  wheels. 

[6]  During  the  hearing  a  question  was  raised  as  to  the  rea- 
sonableness of  a  rule  of  the  water  company  prohibiting  the  irri- 
gation of  lawns  and  gardens  by  its  consumers  during  certain 
hours.  We  consider  such  a  rule  proper  in  principle,  but  find  that 
the  restriction  covers  a  larger  portion  of  the  day  than  is  necessary. 
We  accordingly  suggest  that  the  water  company  amend  this  rule 
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flo  as  to  prohibit  such  irrigation  only  during  the  following  periods, 
namely,  from  6  a.  m.  to  8  ▲.  m.,  from  11  a.  m.  to  7  p.  m.,  and 
from  5  p.  M.  to  7  p.  m. 

ORDER. 

Etna  Development  Company  having  filed  with  this  Commis- 
sion an  application  for  an  order  doubling  the  existing  rates  for 
water  furnished  to  the  inhabitants  of  the  town  of  Etna,  Siskiyou 
county,  and  the  town  of  Etna  having  appeared  and  protested 
against  any  increase  in  the  rates,  and  a  public  hearing  having 
been  held  and  evidence  having  been  introduced  by  both  the  ap- 
plicant and  the  protestant,  and  the  Commission  being  fully  ad- 
vised in  the  premises,  we  hereby  find  as  a  fact: 

(1)  That  a  slight  readjustment  of  the  rates  resulting  in  the 
schedule  of  rates  hereinafter  specified  would  distribute  the 
charges  among  the  consumers  upon  a  more  equitable  basis  than  at 
present. 

(2)  That  the  rates  herein  established  are  just  and  reasonable. 
Basing  our  conclusions  upon  the  foregoing  findings  of  fact 

and  upon  the  further  findings  of  fact  contained  in  the  opinion 
which  precedes  this  order, 

It  is  hereby  ordered  that  Etna  Development  Company,  with- 
in thirty  days  from  the  date  of  service  on  it  of  a  copy  of  this 
opinion  and  order,  publish  and  file  with  this  Commission,  and 
thereafter  charge  and  collect  from  its  customers  in  the  town  of 
Etna  and  the  territory  adjacent  thereto  served  by  said  company, 
the  following  rates : 

1.  For  houses  occupied  by  not  more  than  five  persons,  per  month, 

$1. 
For  each  additional  person  over  five  years  of  age,  per  month, 
10  cents. 

2.  For  each  lodging  or  apartment  house  of  fifteen  rooms  or  less, 

per  month,  $2.50;  for  each  additional  room,  per  month, 
10  cents;  for  restaurant  or  dining  room  in  connection 
therewith,  per  month,  $1.75 ;  for  each  barroom  in  conneo- 
tion,  per  month,  $1.90. 
8.  For  each  restaurant,  per  month,  $1.75. 

4.  For  each  saloon,  per  month,  $1.90. 

5.  For  small  stores  and  shops,  per  month,  $!• 

6.  For  large  stores,  per  month,  $1.85. 

P.U.R.1016A. 
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7.  For  patent  toilet  or  bath  tubs  in  private  reeidenoe^  per  month, 

10  cents ;  for  urinals,  bath  tubs,  patent  toilet,  either  pub- 
lic or  in  hotels,  saloons,  or  barber  shops,  per  month,  25 
cents. 

8.  For  barber  shops  where  one  chair  is  used,  per  month,  $1.25 ; 

for  each  additional  chair,  per  month,  25  cents. 

9.  For  drug  stores,  per  month,  $1. 

10.  For  blacksmith  shops  for  cooling  tires,  per  month,  65  cents, 

11.  For  livery  stables,  including  water  for  washing  vehicles,  per 

month,  $6 ;  private  stables  for  one  horse  or  cow,  includ- 
ing water  for  washing  vehicles,  per  month,  25  cents ;  for 
each  additional  horse  or  cow,  per  month,  10  cents;  pro- 
vided that  where  stables  are  irregularly  used  the  rate  of 
payment  shall  be  computed  upon  the  average  monthly  use 
of  same  at  the  rate  per  head,  per  month,  10  cents. 

12.  For  soda  fountains,  per  month,  50  cents. 

13.  For  water  used  to  generate  power  where  less  than  one-horse 

power  is  generated,  50  cents  per  month. 

14.  For  breweries,  bottling  works,  and  power  used  in  connection 

therewith,  including  house  used  on  brewery  premises,  per 
month,  $20. 

15.  For  any  occupation  not  heretofore  mentioned  that  would  rate 

less  than  minimum  house  rate,  per  month,  75  cents. 

16.  For  all  irrigation,  the  season  for  which  shall  be  six  months, 

for  1,000  square  feet  or  less,  50  cents ;  for  each  additional 
1,000  square  feet  or  fraction  thereof,  per  month,  10 
cents. 

17.  For  water  used  to  generate  power:  For  each  horse  power  so 

used  up  to  five-horse  power,  per  month,  $2 ;  all  over  five- 
horse  power,  for  each  horse  power,  per  month,  $1.50. 

18.  Meter  rates :  600  cubic  feet  or  less,  $1  per  month,  excess  10 

cents  per  100  cubic  feet. 

19.  Fire  hydrants  rental,  for  each  hydrant  50  cents  per  month, 

with  the  minimum  charge  of  $50  per  year. 
P.U.R.19ieA. 
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HiLiNois  pimiiic  imiiiTiBss  commissiok. 

IN  EE  BIXMAN  TELEPHONE  COMPANY. 

[No.  4041.1 

IHserimination  •—  Bates  —  Telephones  —  Free  toll  service  —  DiscontinU' 
anee  of. 

The  practice  of  a  telephone  company  of  fumiahing  free  toll 
eerTice  to  a  part  only  of  its  subscribers,  and  not  to  all  similarly  situ- 
ated, is  discriminatory  and  in  violation  of  {  38,  article  4,  of  the  Public 
Utilities  act  and  the  prior  ruling  of  the  Illinois  Commission  forbidding 
discrimination. 

[November  3,  1915.] 

Application  of  the  Kixman  Telephone  Company  for  authori^ 
to  discontinue  free  toll  serviee  from  Hoyleton  to  Centralia  given 
to  a  part  only  of  its  subscribers;  granted. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  petitioner  in  this  case  is  a  public 
utiUty,  engaged  in  the  management  and  operation  of  a  rural  tele- 
phone system,  with  headquarters  at  Hoyleton,  Washington  coun- 
ty, Illinois.  Petition  sets  forth  that  out  of  a  total  of  about  450 
subscribers  served  by  the  utility,  fifty  are  receiving  so-called  free 
service  from  Hoyleton  to  Centralia,  the  regular  schedule  toll 
charge  of  10  cents  applying  to  all  other  subscribers ;  and  that  this 
not  only  results  in  a  financial  loss  to  the  company,  but  constitutes 
a  discrimination.  Application  is  made  for  authority  to  discon- 
tinue this  so-called  free  service. 

Hearing  was  held  before  the  Commission  at  Springfield,  Illi- 
nois, September  22,  1915.  O.  H.  Kixman  appeared  for  the  peti- 
tioner; A.  J.  Parsons  appeared  on  behalf  of  the  Central  Union 
Telephone  Company,  intervener  herein.  No  one  appeared  ob- 
jecting, although  the  subscribers  affected  by  the  proposed  discon- 
tinuance of  '^free  service"  were  notified  of  the  date  of  hearing 
through  a  notice  addressed  to  the  president  of  the  village  board  of 
Hoyleton. 

It  appeared  from  the  testimony  that  the  Rizman  Telephone 

Company  formerly  maintained  its  headquarters  and  operated  an 

exchange  at  Irvington,  a  village  of  about  225  population,  located 
P.t7.K.i9ieA. 
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6  miles  south  of  Centralia ;  that  the  development  of  the  company 
originally  consisted  of  rural  lines  extending  into  the  territory 
contiguous  to  Irvington  and  Centralia,  and  that  under  an  arrange- 
ment with  the  Central  Union  Telephone  Company,  operating  the 
exchange  at  Centralia,  subscribers  of  the  Rixman  Telephone  Com- 
pany were  furnished  so-called  free  service  with  the  subscribers 
of  the  Central  Union  Telephone  Company  at  Centralia;  that 
subsequently  the  development  of  the  Rixman  Telephone  Company 
was  extended  so  as  to  cover  practically  the  entire  northeast  part 
of  Washington  county  and  the  village  of  Hoyleton,  which  is 
located  about  6  miles  west  of  Irvington  and  12  miles  southwest 
of  Centralia,  being  more  nearly  the  wire  center;  the  exchange 
of  the  Rixman  Telephone  Company  was  moved  from  Irvington 
to  Hoyleton. 

It  further  appeared  that  while  the  so-called  free  service  was 
not  confined  to  any  particular  group  of  subscribers,  such  service 
was  not  extended  to  all  of  the  subscribers  of  the  Rixman  Tele- 
phone Company;  that  in  1910,  through  an  agreement  entered  into 
with  the  Central  Union  Telephone  Company,  such  "free  service" 
was  confined  to  fifty  subscribers,  these  representing  in  the  main 
the  original  subscribers  that  were  connected  with  and  served 
through  the  Irvington  exchange;  that  the  same  local  exchange 
rates  apply  to  all  subscribers, — viz.,  business  telephones  $1.50  per 
month ;  residence  and  rural  telephones  $1  per  month, — that  there 
ig  now  a  demand  on  the  part  of  other  subscribers  for  this  so-called 
free  service,  and  that  its  denial  has  resulted  in  considerable  dis- 
satisfaction on  the  part  of  such  subscribers  and  the  loss  of  some 
business  to  the  company. 

The  Central  Union  Telephone  Company  made  no  objection  to 
the  proposed  discontinuance  of  the  so-called  free  service.  Mr. 
Parsons  testified  that  the  agreement  between  the  Central  Union 
Telephone  Company  and  the  Rixman  Telephone  Company,  cover- 
ing this  service,  was  supplemental  to  the  regular  connecting  com- 
pany traffic  agreement,  and  that  it  could  be  canceled  without 
disturbing  the  contractual  relations  between  the  two  companies. 

In  the  light  of  the  facts  presented  in  this  case,  the  Commission 
is  of  the  opinion  that  the  present  practice  of  the  Rixman  Tele- 
phone Company  in  furnishing  so-called  free  service  from  Hoyle* 
ton  to  Centralia  to  a  part  only  of  its  subscribers,  and  not  to  all 
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subscribers  similarly  situated,  is  discriminatory  and  unlawful. 
Section  38,  article  4,  of  the  act  reads : 

'^o  public  utility  shall,  as  to  rates  or  other  charges,  services, 
facilities,  or  in  any  other  respect,  make  or  grant  any  preference 
or  advantage  to  any  corporation  or  person,  or  subject  any  corpora- 
tion or  person  to  any  prejudice  or  disadvantage.  No  public 
utility  shall  establish  or  maintain  any  unreasonable  difference  as 
to  rates  or  other  charges,  services,  facilities,  or  in  any  other  re- 
spect, either  as  between  localities  or  as  between  classes  of  service." 

The  Commission  has  ruled: 

"It  is  lawful  for  telephone  companies  to  furnish  free  toll  serv- 
ice to  their  respective  subscribers,  provided  the  same  is  given  to 
all  subscribers  alike.  In  such  cases  the  free  toll  service  may  be 
regarded  as  a  part  of  the  service  which  each  company  is  providing 
for  its  subscribers." 

As  used  in  this  ruling,  the  language,  "to  all  subscribers  alike," 
is  construed  to  mean,  to  all  subscribers  similarly  situated,  that  is, 
to  all  subscribers  of  one  exchange ;  and  since  it  appears  that  the 
fifty  subscribers  of  the  Kixman  Telephone  Company  to  whom  the 
so-called  free  service  is  furnished  are  similarly  situated  to,  and 
served  in  the  same  manner  and  at  the  same  rates  as,  all  other 
subscribers  connected  with  the  Hoyleton  exchange,  the  furnishing 
of  such  so-called  free  service  to  such  subscribers  clearly  is  in 
violation  of  the  above-quoted  section  of  the  act  and  the  ruling  of 
the  Commission. 

It  is  therefore  ordered  that  the  petitioner,  Rixman  Telephone 
Company,  of  Hoyleton,  Illinois,  shall  discontinue  the  furnishing 
of  free  service  from  Hoyleton  to  Centralia  to  certain  of  its  sub- 
scribers now  receiving  such  service,  and  that  the  regular  schedule 
toll  charge  for  messages  or  conversations  between  Hoyleton  and 
Centralia  shall  apply  to  all  subscribers,  without  discrimination. 

By  order  of  the  Commission,  this  3d  day  of  November,  1916, 

dated  at  Springfield,  Illinoia. 
P.U.BJ9ieA. 
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J.  E.  WELLS 

V. 

CHICAGO  TELEPHONE  COMPANY. 

[No.  3988.] 

Payment  —  Service  —  Enforcement  —  Discontinuance      of      telephone 
service. 

1.  A  regulation  of  a  telephone  company  proTiding  for  the  diacon- 
tinuanoe  of  seryice  in  case  of  nonpayment  is  reasonable. 

Payn^ent  —  Service  —  Discontinuance  —  Reinstatement  charge, 

2.  A  r^^ation  of  a  telephone  company  requiring  the  payment  of 
$2  for  reinstatement  of  service  that  has  been  discontinued  for  nonpay- 
ment is  reasonable. 

Payment '•^  Service '•^  Discontinuance     for     nonpayment -^  Effect     of 
failure  to  actually  disconnect  telephone, 

3.  The  fact  that  there  had  been  no  actual  physical  severance  of 
the  telephone  of  a  delinquent  subscriber  from  the  system,  and  that  he 
can  use  it  for  outgoing  calls,  cannot  relieve  him  from  the  payment  of  a 
reinstatement  charge  which  is  exacted  under  a  uniform  regulation,  where 
practically  the  same  expense  has  been  incurred  by  the  company  as  if 
the  instrument  had  actually  been  removed,  and  the  failure  to  remove 
the  instrument  has  saved  the  subscriber  from  executing  a  new  contract 
and  from  making  a  cash  deposit. 

[November  3,  1916.] 

Complaint  by  a  telephone  subscriber  as  to  charge  for  rein- 
statement of  service  and  request  that  refund  be  ordered;  dis- 
missed. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  complaint  in  this  case,  filed  by  J. 
E.  Wells,  citizen  of  Chicago,  Illinois,  prays  an  order  of  the  Com- 
mission requiring  the  Chicago  Telephone  Company,  a  public 
utility  operating  a  telephone  system  in  the  said  city  of  Chicago, 
to  refund  $2  that  the  complainant  paid  to  the  telephone  company 
under  protest,  as  a  reinstating  charge. 

A  hearing  was  held  before  the  Commission,  in  Chicago,  on 
July  13,  1915.  J.  E.  Wells  appeared  in  his  own  behalf;  W.  P 
Sidley,  attorney,  appeared  on  behalf  of  the  respondent 

The  facts  in  this  case  are  practically  undisputed.  It  appears 
from  the  evidence  that  the  complainant  and  his  family  reside  at 
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3219  Colorado  avenue,  Chicago,  lUinbiB,  and  have  lived  at  that 
location  for  the  past  five  .years;  complainant  has  been  a  sub- 
scriber to  the  service  of  the  respondent  company  since  residing 
at  the  above  address,  and  for  several  years  prior  thereto,  having 
a  coin-box  telephone  instrument  installed  in  his  residence.  Dur- 
ing the  month  of  November,  1914,  complainant,  in  addition 
to  the  number  of  local  calls  made  by  him,  incurred  a  charge  of 
$1.20  for  long<listance  telephone  service;  on  November  28, 1914, 
a  collector  called  at  his  residence,  and  a  settlement  was  made  for 
a  part  of  the  amount  due  the  telephone  company,  a  balance  of 
$1.26  was  left  unpaid;  a  bill  for  that  amount  was  left  by  the 
collector;  this  bill  stated  the  amount  due  and  that  it  should  be 
paid  at  once.  On  December  7,  1914,  the  bill  remaining  unpaid, 
the  telephone  company  served  upon  complainant  what  is  called 
''final  notice,"  in  which  it  showed  the  amount  due,  called  at- 
tention to  the  former  notices  of  delinquency,  and  stated  unless 
the  amount  due  was  paid  immediately  it  would  be  necessary  for 
the  telephone  company  to  terminate  complainant's  telephone  serv- 
ice. On  December  12,  1914,  a  representative  of  the  respondent 
called  at  complainant's  residence,  but  as  no  one  was  at  home  on 
that  occasion  he  was  unable  to  make  collection.  Again  on  De- 
cember 16th  complainant's  attention  was  called  to  the  fact  that 
the  bill  was  still  unpaid.  On  December  22d  a  representative  of 
the  respondent  company  called  at  complainant's  residence  but 
was  unable  to  gain  entrance.  On  that  day  the  service  was  or- 
dered discontinued. 

Discontinuance  of  complainant's  telephone  service  was  had  by 
inserting  in  each  one  of  the  multiple  jacks  serving  his  telephone 
a  plug  so  that  incoming  service  to  complainant's  telephone  could 
not  be  given.  To  do  this  it  was  necessary  to  insert  plugs  in 
about  thirty  different  places  on  the  switch  board.  As  soon  as 
that  was  done  a  report  of  the  fact  was  made  to  the  commercial, 
auditing,  directory,  and  plant  departments  of  the  respondent 
company,  so  that  these  departments  might  be  governed  accord- 
ingly. 

On  December  26th  oomj^inant  mailed  to  the  telephone  com- 
pany a  postal  money  order  in  payment  of  the  above-mentioned 
bill.  When  that  amount  was  received,  the  respondent  notified 
him  liiat  his  service  could  not  be  restored,  under  the  rules  of 
P.U.B.1916A.  10 
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the  company,  until  a  "reinstatement  charge"  of  $2  was  paid. 
On  January  11,  1913,  this  latter  charge  remaining  unpaid,  the 
respondent  sent  a  representative  to  complainant's  residence  with 
instructions  to  remove  the  telephone.  On  making  his  intention 
known,  the  complainant's  wife  stated  she  desired  to  retain  the 
instrument  and  thereupon  paid  the  $2  demanded,  and  the  various 
departments  of  the  respondent  company  were  then  again  notified 
that  the  "reinstatement  charge"  had  been  paid,  and  service  over 
complainant's  telephone  was  again  resumed.  It  is  this  $2  charge 
which  complainant  is  seeking  to  recover  in  this  proceeding. 

The  established  regulation  of  the  respondent  company  relat- 
ing to  reinstatement  charges  is  as  follows: 

"Whenever  a  subscriber's  telephone  service  has  been  discon- 
tinued for  nonpayment  or  other  breach  of  contract,  a  charge  of 
$2  is  made  for  the  restoration  of  the  service." 

While  complainant  does  not  admit  the  reasonableness  of  the 
above  rule,  yet  he  apparently  does  not  contest  its  validity,  but 
rather  contends  that  under  the  facts  existing  in  this  case  this 
rule  is  not  applicable.  In  other  words,  complainant  takes  the 
position  that  inasmuch  as  the  telephone  lines  connecting  his  resi- 
dence with  respondent's  system  were  not  actually  severed  and 
the  telephone  instrument  actually  removed  from  his  premises,  no 
reinstatement  charge  should  have  been  made  by  the  respondent 
company. 

There  can  be  no  doubt  that  a  telephone  company  may  adopt 
reasonable  rules  and  regulations  respecting  the  conduct  of  its 
business  and  the  terms  upon  which  it  will  serve  its  patrons,  and 
may  enforce  such  rules  and  regulations  against  any  patron  fail- 
ing or  refusing  to  comply  therewith  by  suspending  or  discontinu- 
ing service  to  such  subscriber  during  the  continuance  of  such 
failure  or  refusal.  Southwestern  Teleg.  &  Teleph.  Co.  v.  Dana- 
her,  238  U.  S.  482,  59  L.  ed.  1419,  L.R.A.— ,  — ,  P.U.R. 
1915D,  571,  35  Sup.  Ct.  Rep.  886. 

In  the  above  case  the  Southwestern  Telephone  &  Telegraph 

Company  was  sued  by  a  subscriber  for  alleged  discrimination 

under  a  statute  of  Arkansas,  becausQ  it  refused  to  permit  her  to 

use  the  telephone  in  her  residence  for  a  period  of  forty  days  on 

account  of  failure  to  pay  her  telephone  bill  for  the  two  months 

prior  thereto,  also  because  it  required  her  to  pay  at  the  rate  of 
P.U.R.lftlSA. 
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$2.75  per  month  for  the  period  oovering  the  next  twenty-three 
days  while  other  patrons  were  required  to  pay  only  $2.25  per 
month  for  the  same  period  of  service.  This  action  was  taken  by 
the  telephone  company  in  accordance  with  a  regulation  adopted 
by  it  to  the  effect  that  it  would  not  furnish  telephone  service  to 
a  delinquent  subscriber  and  would  not  allow  to  such  subscriber 
the  discount  of  60  cents  per  month  allowed  for  payment  prior 
to  the  15th  of  the  month.  In  reversing  the  decision  of  the  Ar- 
kansas supreme  court  holding  the  telephone  company  guilty  of 
discrimination  against  the  subscriber  in  question,  the  United 
States  Supreme  Court  held  the  regulation  of  the  telephone  com- 
pany to  be  a  reasonable  one,  in  the  following  language : 

''Eegulations  like  that  which  the  telephone  company  applied 
to  the  plaintiff  were  not  declared  unreasonable  by  the  statute.  It 
left  that  matter  entirely  open  and  to  be  determined  according  to 
general  principles  of  law.  The  state  court  did  not  hold  other- 
wise. The  regulation,  according  to  the  rejected  proof,  was  adopt- 
ed in  good  faith,  had  been  uniformly  and  impartially  enforced 
for  many  years,  and  was  impartially  applied  in  this  instance. 
There  had  been  no  decision  in  the  state  holding  or  indicating  that 
it  was  unreasonable.  Like  regulations  often  had  been  pronounced 
reasonable  and  valid  in  other  jurisdictions  [citing  several  cases], 
and  while  some  diiTerences  of  opinion  upon  the  subject  were  dis- 
closed in  reported  decisions,  the  weight  of  authority  was  on  that 
side.  It  also  was  strongly  supported  in  reason,  for  not  only  are 
telephone  rates  fixed  and  regulated  in  the  expectation  that  they 
will  be  paid,  but  the  company's  ability  properly  to  serve  the 
public  largely  depends  upon  their  prompt  payijaent.  They  usu- 
ally are  only  a  few  dollars  per  month,  and  the  expense  incident 
to  collecting  them  by  legal  process  would  be  almost  prohibitive. 
It  uniformly  is  held  that  a  regulation  requiring  payment  in  ad- 
vance or  a  fair  deposit  to  secure  payment  is  reasonable,  and  this 
is  recognized  in  the  brief  for  the  plaintiff  where  it  is  said  that 
to  protect  themselves  against  loss  telephone  companies  ^can  de- 
mand pajTnent  in  advance.'  If  they  may  do  this,  it  is  difficult 
to  perceive  why  the  more  lenient  regulation  in  question  was  not 
reasonable.'' 

[1,  2]  From  a  careful  consideration  of  the  subject,  we  are 
of  the  opinion  that  the  regulation  of  the  respondent,  the  Chicago 

P.U.K.1010A. 
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Telephone  Oompanj,  providing  for  the  discontinuanoe  of  tele- 
phone service  in  case  of  nonpayment^  is  a  reasonable  one,  and 
that  the  requirement  of  the  payment  of  $2  as  a  charge  for  rein- 
statement of  service  that  has  been  discontinued  for  nonpayment 
is  not  unreasonable,  and  should  be  sustained. 

[3]  With  complainant's  contention  that  in  this  case  there  was 
in  fact  no  discontinuance  of  telephone  service  within  the  rule 
above  referred  to,  we  are  unable  to  agree.  The  record  shows 
that  after  several  notices  of  delinquency  and  threatening  to  cut 
off  service  unless  payment  was  made,  and  after  repeated  efforts 
on  the  part  of  the  respondent  company  to  collect  the  small  amount 
due,  the  respondent  ordered  discontinuance  of  complainant's 
service.  In  pursuance  of  that  order,  steps  were  taken  by  the 
telephone  company,  which  resulted  in  stopping  all  incoming 
calls  to  complainant's  residence,  and  notice  of  discontinuance  of 
his  service  was  given  to  the  various  departments  of  the  respond- 
ent company.  This  discontinuance  of  service  was  executed  in  the 
usual  way  and  in  accordance  with  the  method  used  for  a  number 
of  years  by  the  respondent  in  like  cases.  I*  is  true  that  after 
this  discontinuance  of  service  in  the  maimer  aforesaid,  the  com- 
plainant could  use  his  telephone  for  outgoing  calls,  but  this,  in 
our  judgment,  should  not,  under  the  facts  in  this  case,  permit  him 
to  escape  the  payment  of  the  reinstatement  charge  which  is  ex- 
acted of  other  delinquent  subscribers  under  similar  circumstances. 
The  respondent  had  been  put  to  the  expense  of  mailing  several 
notices  above  mentioned  and  of  sending  a  collector  to  complain- 
ant's residence  several  times,  and  of  issuing  the  necessary  order 
to  its  various  departments,  and  of  making  the  necessary  record 
of  the  fact  that  discontinuance  of  his  service  had  been  made. 
It  was  only  when  the  respondent  had  sent  a  man  to  complainant's 
residence  to  remove  the  telephone  instrument  that  the  reinstate- 
ment charge  was  paid.  Therefore,  it  appears  that  practically 
the  same  expense  had  been  incurred  by  the  respondent  as  if  the 
telephone  instrument  had  actually  been  removed.  It  further  ap- 
pears that  if  the  telephone  had  been  taken  out,  complainant,  in 
order  to  again  secure  telephone  service,  would  have  been  required 
to  execute  a  new  contract  for  one  year's  service,  and  would  have 
been  required  to  make  the  usual  deposit  to  insure  prompt  pay- 
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ment  of  future  billfl.  We  are,  theref ore,  of  the  opinion  that  the 
complaint  in  this  case  is  not  well  founded. 

It  is  therefore  ordered  that  the  complaint  of  J.  E.  Wells 
against  the  Chicago  Telephone  Company  be  and  the  same  is 
hereby  dismissed. 

By  order  of  the  Commission  at  Springfield,  Illinois,  this  8d 
day  of  November,  1915. 


ILLINOIS  PUBLIC   UTILITIES   COMMISSION. 

IS  RE  GIBSON  HOME  TELEPHONE  COMPANY  et  al. 

[No.  3818.] 

8mie  ^^  Telephone  rural  lines  ^^  InefJUcient  eervice  hy  vendee. 

The  sale  by  one  telephone  company  to  another  of  the  parts  of 
rural  lines  alleged  to  have  been  wrongfully  extended  into  territory  ap- 
portioned to  the  vendee  will  not  be  approved  although  the  subscribers 
affected  will  receive  free  interchange  service  with  the  vendor,  where 
their  service  will  be  impaired  by  the  inefficient  service  of  the  vendee. 

[November  3,  1915J 

Joint  petition  of  the  Gibson  Home  Telephone  Company  and 
the  Dix  Telephone  Company  for  consent  to  the  sale  by  the  former 
and  purchase  by  the  latter  of  rural  lines  extending  into  territory 
apportioned  to  the  latter ;  denied. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  On  April  29,  1915,  the  Gibson  Home 
Telephone  Company,  a  corporation,  with  its  principal  place  of 
business  at  Gibson  City,  and  the  Dix  Telephone  Company,  a  cor- 
poration, with  its  principal  place  of  business  at  Elliott,  Ford 
county,  Illinois,  filed  with  the  Commission  a  joint  petition  for 
consent  to,  and  approval  of,  sale  by  the  Gibson  Home  Telephone 
Company  to  the  Dix  Telephone  Company,  of  a  telephone  line 
known  as  the  Guthrie  toll  line,  extending  from  a  point  2  miles 
east  of  Gibson  City  north  to  the  village  of  Guthrie,  and  a  rural 
subscribers'  Mne  known  as  line  !N'o.  502,  extending  from  a  point 
1  mile  east  of  Gibson  City  into  Dix  township  for  a  distance  of  1^ 
miles. 

Prior  to  the  filing  of  the  joint  petition,  W.  F.  Mottier,  a  sub- 
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scriber  of  the  Gibson  Home  Telephone  Company,  who  i8  con- 
nected with  line  No,  602,  advised  the  Commission  of  the  proposed 
sale  and  asked  leave  to  file  objections.  Accordingly,  Mr.  Mottier 
and  other  subscribers  affected  by  the  proposed  transfer  of  the 
telephone  property  were  notified  of  the  filing  of  the  joint  petition 
and  the  date  of  hearing. 

Hearing  was  held  before  the  Commission  at  Springfield,  Illi- 
nois, June  16,  1916.  C.  M.  Katterjohn  appeared  for  the  Gibson 
Home  Telephone  Company;  S.  J.  Stueland  and  S.  E.  Hanson 
appeared  for  the  Dix  Telephone  Company;  and  H.  J.  Bulger, 
W.  F.  Mottier,  and  N.  G.  Brotherton  appeared  for  the  objectors. 

It  appeared  from  the  testimony  presented  at  the  hearing,  that 
the^Gibson  Home  Telephone  Company,  hereinafter  referred  to  as 
the  "Gibson  company,"  a  recognized  commercial  company,  oper^ 
ates  a  telephone  system  in  the  city  of  Gibson  City,  serving  about 
600  subscribers  in  the  city  and  180  subscribers  in  the  rural  terri- 
tory contiguous  thereto;  that  the  Dix  Telephone  Company,  here- 
inafter referred  to  as  the  "Dix  company,"  which  was  organized 
as  a  mutual  or  co-operative  company,  operates  a  telephone  ex- 
change in  the  village  of  Elliott,  serving  about  350  subscribers, 
the  greater  part  of  whom  are  rural  subscribers ;  that  the  township 
line  between  Drummor  township,  in  which  Gibson  City  is  located, 
and  Dix  township,  in  which  Elliott  is  located,  is  fixed  as  the 
dividing  line  between  the  territories  of  the  two  companies;  that 
under  an  agreement  between  the  Dix  company  and  the  Drummer 
Telephone  Company,  which  latter  company  was  organized  for 
the  purpose  of  building  and  operating  a  telephone  system  in  and 
around  the  city  of  Gibson  City  and  later  absorbed  by  the  Gibson 
company,  the  development  of  the  Dix  company  was  to  be  con- 
fined to  the  territory  east  of  the  township  line  between  Dix  town- 
ship and  Drummer  township,  and  the  development  of  the 
Drummer  Telephoiie  Company  was  to  be  confined  to  the  territory 
west  of  said  line;  and  that  the  Gibson  company  assumed  the 
obligation  of  contract  between  the  Drummer  Telephone  Company 
and  the  Dix  company. 

It  further  appeared  that  the  Gibson  company  has  a  local  toll 
line  and  one  rural  subscribers'  line  extending  into  the  territory 
of  the  Dix  company,  the  latter  serving  five  subscribers,  and 
known  as  line  !N"o.  502 ;  that  the  Dix  company  has  considered  this 
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a  yiolatioB  of  the  agreement  with  the  Gibson  company ;  that  there 
has  been  8ome  friction  between  the  two  companies  and  some  dis- 
satisfaction on  the  part  of  the  subscribers  of  the  Dix  company  in 
the  vicinity  of  the  five  subscribers  served  by  the  Gibson  company, 
and  that  in  order  to  relieve  this  condition  the  Dix  company  pro- 
posed to  buy,  and  the  Gibson  company  agreed  to  sell^  that  part 
of  the  toll  line  and  that  part  of  line  No.  502  extending  into  the 
territory  of  the  Dix  company. 

It  further  appeared  that  the  Gibson  company  and  the  Dix 
company  interchange  service  on  a  so-called  free  basis;  that  such 
free  service  is  handled  between  the  exchange  at  Gibson  City  and 
the  exchange  at  Elliott  over  two  trunk  lines  extending  between 
these  points,  one  of  which  is  owned  by  the  Gibson  company  and 
the  other  by  the  Dix  company;  that  subscribers  of  the  Gibson 
company  have  the  fuU  use  of  the  service  of  the  Dix  company, 
and  subscribers  of  the  Dix  company  have  the  full  use  of  the  serv- 
ice of  the  Gibson  company. 

It  was  contended  by  the  objectors,  that  the  location  of  the 
boundary  line  between  the  territories  of  the  Gibson  company  and 
the  Dlx  company  is  unfair  to  the  people  living  in  the  rural 
territory  contiguous  to  Gibson  City;  that  by  reason  of  Gibson 
City  being  the  county  seat  and  having  a  much  larger  population 
than  Elliott,  its  community  interest  extends  over  a  wide  terri- 
tory; that  it  is  the  commercial  center  of  the  territory  in  which 
the  five  rural  subscribers  are  located ;  that  each  of  said  subscribers 
has  business  and  social  relations  with  the  residents  of  Gibson 
City,  and  therefore  requires  the  service  of  the  Gibson  company. 

While  it  was  admitted  by  the  objectors  that  if  the  line  with 
which  they  are  connected  was  transferred  from  the  Gibson  com- 
pany to  the  Dix  company  they  would  have  the  same  use  of  the 
service  of  the  Gibson  company,  it  was  contended  that  the  service 
of  the  Dix  company  is  very  inferior  to  that  of  the  Gibson  com- 
pany ;  that  serious  delays  occur  in  the  handling  of  calls  between 
Elliott  and  Gibson  City,  and  that  the  transfer  of  the  line  and  the 
connection  of  the  subscribers  directly  with  the  exchange  at  Elliott 
ivould  result  in  inconvenience,  unsatisfactory  service,  and  irrepa- 
rable injury  to  such  subscribers. 

The  rates  of  the  Gibson  company  and  the  Dix  company,  for 
rural  party-lme  telephones;  is  the  same,  viz.,  $14  per  year ;  aiid 
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the  proposed  transfer  of  the  lines  in  queoticm  will  not  result  in 
any  change  in  the  rate. 

While  it  is  doubtful  Aether  the  establishment  of  an  arbi- 
trary boundary  line  between  the  territory  of  two  telephone  com- 
panies is  justified,  it  is  not  necessary^  in  this  case,  to  enter  into 
a  discussion  of  the  principles  or  theories  that  might  have  some 
bearing  upon  this  question,  for  the  reason  that  under  the  existing 
arrangement  between  the  Gibson  company  and  the  Dix  company 
the  subscribers  of  each  company  have  full  use  of  the  service  of  the 
other  company. 

With  the  plants  of  both  companies  maintained  at  a  high  stand- 
ard of  efficiency,  and  with  adequate  facilities  for  the  handling  of 
messages  or  conversations  between  the  two  exchanges,  it  should 
make  little  difference  to  the  rural  subscribers  located  near  the 
boundary  line  between  the  two  exchanges  whether  they  are  con- 
nected with  the  exchange  of  the  Gibson  company  or  the  exchange 
of  the  Dix  company. 

In  view  of  the  fact,  however,  that  there  is  undisputed  evi- 
dence in  the  record  in  this  case  of  the  inefficiency  of  the  service 
of  the  Dix  company,  it  appears  that  the  transfer  of  the  lines  in 
question  from  the  Gibson  company  to  the  Dix  company,  and  the 
connection  of  such  lines  directly  with  the  exchange  at  Elliott, 
would  result  in  an  impairment  of  the  service  to  the  subscribers 
affected. 

The  Commission  having  carefully  considered  all  of  the  facts 
presented  in  this  case,  and  being  fully  advised  in  the  premises, 
is  of  the  opinion  that  the  joint  petition  of  the  Gibson  Home  Tele- 
phone Company  and  the  Dix  Telephone  Company  should  be  de- 
nied. 

The  Dix  company,  of  course,  is  under  the  general  obligation 
to  comply  with  the  Commission's  order  fixing  standards  for  tele- 
phone service,  and  no  special  order  directing  the  utility  to  comply 
with  the  provisions  of  such  general  order  need  be  issued  at  this 
time. 

It  is  therefore  ordered  that  the  petition  of  the  Gibson  Home 
Telephone  Company  and  the  Dix  Telephone  Company  for  con- 
sent to,  and  approval  of,  sale  and  purchase  of  certain  rural 
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tdepbone  lines  herein  described,  be,  and  tbe  same  is,  hereby 
denied. 

By  order  of  the  Commission,  this  3d  day  of  November,  1915, 
dated  at  Springfield,  Illinois. 


nililNOIS  PUBIilC  UniilTIBS  COMMISSIC»f, 

THOMAS  L.  THOMPSON 

v. 
AAEON  KLECKNER  et  al. 

[No.  3865.1 

Service  —  IHaeonnectian  of  farm  lines  from  city  eystem^  Consent  — 
Public  utUities. 

Farm  telephone  lines  built  and  maintained  by  the  owners  for  the 
purpose  of  securing  aervice  through  connections  with  a  city  system,  and 
whose  owners  do  not  own  or  operate  an  exchange,  or  rent  telephones  to 
the  public,  or  hold  themselves  out  as  conducting  or  operating  a  public 
system,  may  disconnect  from  the  city  system  without  the  consent  of  the 
Illinois  Conunisslon,  since  they  are  not  public  utilities. 

[November  3,  1915.] 

CoMPiiAnq^T  by  the  manager  of  the  Pearl  City  Telephone  Com- 
pany that  certain  rural  lines  have  disconnected  from  the  system 
without  notice  to  complainant  and  without  the  consent  of  the 
Commission ;  dismissed  upon  the  ground  that  the  rural  lines  are 
not  public  utilities. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  complaint  in  this  case  sets  forth 
that  Thomas  L.  Thompson  is  manager  of  the  Pearl  City  Mutual 
Telephone  Company  (hereinafter  referred  to  as  the  mutual  com- 
pany), which  company  is  a  public  utility  engaged  in  the  manage- 
ment and  operation  of  a  telephone  system  in  and  around  the 
village  of  Pearl  City,  Stephenson  county,  Illinois;  that  the  re- 
spondents are  the  presiding  officers  of  certain  rural  telephone 
lines  numbered  47,  48,  and  71,  respectively ;  that  said  telephone 
lines  are  public  utilities,  and  during  the  year  1914  and  a  por- 
tion of  the  year  1915  were  connected  with  the  telephone  system 
of  the  complainant  at  the  corporate  limits  of  the  village  of  Pearl 
City;  that  said  three  rural  lines  have  become  dissatisfied,  and 
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have  disconnected  from  the  telephone  system  of  the  mutual  com- 
pany without  notice  to  the  latter  and  without  the  consent  of  this 
Commission,  and  have  established  a  connection  with  the  tele- 
phone system  of  the  Pearl  City  Independent  Telephone  Com- 
pany (hereinafter  referred  to  as  the  independent  company). 

The  respondents  filed  an  answer  admitting  some  of  the  aver- 
ments of  the  complaint  and  denying  others.  The  answer  also 
recites  certain  facts  which  respondents  contend  justified  them  in 
disconnecting  the  rural  lines  in  question  from  the  system  of  the 
mutual  company. 

A  hearing  was  held  before  the  Commission  in  Chicago,  Illi- 
nois, on  June  23,  1915.  Thomas  L.  Thompson  appeared  on  be- 
half of  the  complainant;  Albert  H.  Manus,  attorney,  appeared 
on  behalf  of  the  respondents. 

It  appears  from  the  evidence  in  this  case  that  the  rural  tele- 
phone line  referred  to  as  Ko.  48  has  twelve  telephones  connected 
with  it  and  was  constructed  in  1898.  The  other  two  lines,  Nos. 
47  and  71,  appear  to  have  been  built  in  the  year  1904.  Line 
No.  47  has  thirteen  telephones  connected  with  it,  while  there 
are  five  telephones  attached  to  line  ^o.  71.  From  about  the 
time  said  lines  were  built  up  until  the  latter  part  of  the  year 
1913  they  were  connected  with  the  telephone  system  of  the  inde- 
pendent company  on  a  so-called  switching  basis.  In  December, 
1913,  said  lines  disconnected  from  the  system  of  the  independent 
company  and  connected  with  the  mutual  company.  They  re- 
mained with  the  latter  company  for  about  one  year,  and  then 
becoming  dissatisfied  with  the  service  they  disconnected  from 
the  mutual  company  and  returned  to  the  service  of  the  inde- 
pendent company.  There  is  some  conflict  in  the  evidence  as  to 
the  terms  and  conditions  under  which  these  lines  connected  with 
the  mutual  company  in  the  latter  part  of  the  year  1913,  and  as 
to  whether  certain  promises  made  them  by  the  mutual  company 
at  that  time  were  fulfilled.  However,  as  we  view  this  case,  it 
would  serve  no  useful  purpose  to  enter  into  a  discussion  of  the 
evidence  on  that  point. 

The  complainant  contends  that  the  telephone  lines  of  the  re- 
spondents are  public  utilities,  and  that,  therefore,  they  had  no 
right  to  disconnect  from  the  telephone  system  of  the  mutual 
company  without  first  securing  the  consent  of  the  latter  and  of 
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thia  CommiflBioiL  On  the  other  hand,  the  respondents  contend 
that  the  lines  in  question  are  not  public  utilities. 

The  evidence  shows  that  these  three  farm  lines  in  question 
were  constructed  for  the  purpose  of  enabling  the  owners  thereof 
to  secure  telephone  service  through  connections  which  they  es- 
tablished with  one  or  the  other  of  the  general  telephone  systems 
that  operated  in  Pearl  City  and  vicinity.  The  owners  of  said 
lines  never  owned  or  operated  a  telephone  exchange,  never  rented 
any  telephones  to  the  public,  and  at  no  time  held  themselves  out 
as  conducting  or  operating  a  telephone  system  for  public  use. 
They  appear  to  be  three  separate  and  distinct  groups  of  rural 
subscribers,  each  of  whom  has  built  and  now  maintains  a  tele- 
phone line  connecting  their  homes  with  the  lines  of  the  tele- 
phone company  from  which  they  desire  service. 

From  a  careful  consideration  of  the  facts  shown  by  the  record 
in  this  case,  we  are  of  the  opinion  that  the  rural  lines  complained 
of  are  not  public  utilities  and  that  this  case  should  be  dismissed. 

It  is  therefore  ordered  that  the  complaint  of  Thomas  L,  Thomp- 
son against  Aaron  Kleckner,  Henry  Keltner,  and  Sam  Ditsler 
be  and  the  same  is  hereby  dismissed. 

By  order  of  the  Commission  this  3d  day  of  November,  1915. 
Dated  at  Springfield,  Illinois. 


NEW  JERSETT  BOARD  OF  PUBLIC  UTUilTY  COMMISSIONERS. 

MANUFACTUEERS  &  PROPERTY  INTERESTS  ASSOCIA- 
TION et  al. 

V, 

PENNSYLVANIA  RAILROAD  COMPANY  et  al. 

Service  ^  Railroads  ^  Electricity -^  stoppage  of  trains, 

1.  The  fact. that  the  stopping  of  trains  at  a  proposed  new  station 
on  an  urban  and  interurban  electric  road  wiH  result  in  lengthening  the 
schedule  of  certain  trains  and  in  delaying  through  trains  is  not  in  itself 
sufficient  to  deter  the  New  Jersey  Commission  from  requiring  such  ac- 
tion, if  necessary  for  adequate  and  proper  service. 

Cansti$ution€a  law  ^ Impairment  of  contract  obligations  Rates, 

2.  An  agreement  between  companies  operating  a  through  route 
over  an  urban  and  interurban  electric  road  that  one,  without  the  con- 
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sent  of  the  other,  shall  not  make  a  rate  lees  than  10  cents  for  passeagers 
between  certain  points,  will  not  prevent  the  New  Jersey  Commission 
from  fixing  a  less  rate. 
Bates ^ Railroads ^ New  station^ Cost  of. 

3.  The  cost  of  additional  facilities  due  to  the  building  of  a  new 
station  must  be  considered  in  determining  the  reasonableness  of  charges 
for  the  service  therefrom. 

Service^ Railroads^ New  station'^ Cost  of, 

4.  The  cost  of  the  additional  facilities  due  to  the  construction  of  a 
new  station  must  be  considered  in  determining  whether  its  establish- 
ment should  be  ordered. 

Service -^  Railroads  ^  JSlectricity -^  EstahUshment  of  station. 

6.  A  railroad  company  will  not  be  compelled  to  abandon  a  station 
for  steam  trains  and  to  establish  on  its  urban  and  interurban  road  an 
electric  station  only  2,710  feet  distant  from  a  main  electric  station, 
where  it  appears  the  new  station,  owing  to  a  necessary  increase  in  fare 
and  preferential  service,  will  not  be  used  by  any  considerable  number 
of  residents;  that  a  reasonable  return  will  not  be  assured  on  the  ex- 
penditures for  the  new  facilities;  and  that  there  would  not  be  a  sufficient 
number  of  passengers  to  justify  interference  with  the  high-speed  service 
by  requiring  trains  to  stop  at  the  new  station. 

Service ^RaUrotids^ Electricity'^ Local  stops  of  through  trains. 

6.  A  railroad  may  be  required  to  make  local  stops  on  the  route 
of  an  urban  and  interurban  electric  road,  established  especially  for 
through  express  service,  with  no  provision  for  local  service,  where  the 
development  and  growth  of  the  territory  reasonably  require  such  stops. 

[October  26,  1915.] 

Complaint  to  compel  the  abolition  of  station  for  steam  trains 
and  the  construction  of  station  for  electric  trains  and  the  stopping 
of  trains  thereat ;  dismissed. 

Appearances :  Frederick  C.  Henn  for  Manufacturers  &  Prop- 
erfy  Interests  Association  and  other  civic  associations;  John 
Bentley  and  Thomas  J.  Brogan  for  the  city  of  Jersey  City;  A. 
C.  Wall  for  the  Pennsylvania  Railroad  Company;  Edwards  & 
Smith  and  Gilbert  Collins  for  the  Hudson  &  Manhattan  Rail- 
road Company. 

By  the  Commission:  The  petition  in  this  matter  was  filed 
originally  by  the  Manufacturers  &  Property  Interests  Association 
and  six  other  associations  of  Jersey  City.  The  petition  stated 
that  the  membership  of  these  organizations  consists  of  manu- 
facturers, property  owners,  and  merchants  of  Jersey  City  or- 
ganized for  the  purpose  of  discussing,  recommending,  and  pb- 
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taining  civic  improvemeutft  for  the  benefit  and  welfare  of  Jeieey 
City, 

The  petition  complained  that  the  Pennsylvania  Eailroad  Com- 
pany and  the  Hudson  &  Manhattan  Bailroad  Company,  corpora- 
tions operating  railroads  in  and  through  the  city  of  Jersey  City, 
are  not  providing  sufficient,  proper,  and  adequate  service  to  the  in- 
habitants of  Jersey  City,  particularly  to  the  inhabitants  resid- 
ing west  of  the  Hudson  county  boulevard. 

It  was  alleged  that  the  Pennsylvania  Bailroad  Company  is 
the  owner  or  controls  the  operation  of  the  electric  trains  running 
from  Cortlandt  street,  New  York  city,  to  Park  Place  in  the  city 
of  ITewark ;  that  it  also  operates  steam  trains  running  from  Ex- 
change Place,  Jersey  City,  to  the  city  of  Newark,  and  cities  and 
towns  beyond ;  that  a  few  of  these  steam  trains  stop  at  Marion, 
located  at  the  western  section  of  Jersey  City  and  west  of  the 
Hudson  county  boulevard. 

The  petitioners  stated  that  they  had  been  informed  of  an 
agreement  in  force  between  the  Pennsylvania  Eailroad  Company 
and  the  Hudson  &  Manhattan  Bailroad  Company,  by  the  terms 
of  which  the  Hudson  &  Manhattan  Bailroad  Company,  operating 
an  electric  railway  from  Thirty-third  street,  New  York  city,  to 
the  Summit  avenue  station  in  Jersey  City,  provides  sufficient 
cars,  conductors,  and  brakemen  for  the  trains  operated  by  the 
Pennsylvania  Eailroad  Company  upon  its  roadbed  from  the 
Summit  avenue  station  to  Park  Place  in  the  city  of  Newark. 
It  was  alleged  that  the  train  service  at  the  Marion  station  is 
poor  and  inadequate.  The  Board  was  asked  to  order  the  Penn- 
sylvania Baiboad  Company  to  abolish  the  station  now  main- 
tained by  it  at  Marion,  and  to  construct  and  furnish  a  proper 
station  that  can  be  used  by  electric  trains  running  from  Newark 
and  New  York  at  West  Side  avenue.  The  Board  was  also  asked 
to  order  the  Hudson  &  Manhattan  Bailroad  Company  to  extend 
the  running  of  its  trains  from  Thirty-third  street  station,  New 
York  city,  to  the  proposed  station  'herein  asked  to  be  erected  at 
West  Side  avenue,  Jersey  City." 

The  answer  of  the  Hudson  &  Manhattan  Bailroad  Company 

to  this  petition  alleges  that  it  does  not  own,  operate,  or  control 

any  line  of  railroad  running  through  Jersey  City  west  of  the 

Summit  avenue  station.  It  denies  that  the  Pennsylvania  Bail- 
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road  Company  owns  or  controls  the  operation  of  electric  trains 
now  running  from  Cortlandt  street,  New  York,  to  the  city  of 
Newark,  and  alleges  that  the  Hudson  &  Manhattan  Eailroad 
Company  operates  an  electric  railroad  from  its  Church  street 
station  in  New  York  to  the  Summit  avenue  station  in  Jersey 
City;  that  the  Pennsylvania  Eailroad  Company  operates  an 
electric  railroad  from  the  Summit  avenue  station  in  Jersey  City 
to  a  terminal  at  or  near  Park  Place  in  the  city  of  Newark ;  that 
there  is  in  force  an  agreement  between  the  Pennsylvania  Rail- 
road Company  and  itself  in  respect  to  the  maintenance  and  oper- 
ation of  an  electric  train  service  between  the  terminal  of  the 
Pennsylvania  Eailroad  Company  at  or  near  Park  Place  in  the 
city  of  Newark  and  the  terminal  of  the  Hudson  &  Manhattan 
Railroad  Company  at  Church  street  in  the  city  of  New  York; 
that  said  agreement  provides  that  the  Pennsylvania  Railroad 
Company  and  said  Hudson  &  Manhattan  Railroad  Company  will 
each  furnish  the  electric  power  required  for  the  movements  of 
this  service  on  its  own  lines ;  and  that  said  companies  also  agreed 
to  furnish  from  time  to  time  the  necessary  equipment  for  through 
service  between  Newark  and  New  York  city  by  said  electric 
railroad  lines,  each  contributing  the  same  portion  thereof  as  the 
length  of  their  respective  line  used  by  it  for  such  through  service 
bears  to  the  total  length  of  line  from  Park  Place  station,  New- 
ark, to  Church  street  station,  New  York;  and  that  in  like  pro- 
portions each  shall  employ  the  motormen,  conductors,  and  other 
joint  employees  required  in  connection  with  the  operation  of 
such  through  electric  train  service.  The  Hudson  &  Manhattan 
Railroad  Company  admits  that  it  is  operating  an  electric  rail- 
road from  Thirty-third  street.  New  York,  to  the  Summit  avenue 
station  in  Jersey  City,  but  sets  up  lack  of  jurisdiction  on  the 
part  of  the  Board  to  make  an  order  directing  it  to  extend  the 
running  of  its  trains  from  its  Thirty-third  street  station  in  New 
York  to  the  proposed  station  to  be  erected  at  West  Side  avenue 
in  Jersey  City.  It  alleges  in  so  far  as  the  petition  prays  for  an 
order  directing  it  to  extend  its  train  service  in  Jerisey  City  west 
of  the  Summit  avenue  station  in  Jersey  City,  that  it  does  not 
own,  operate,  or  control  any  line  of  railroad  running  west  of 
the  said  Summit  avenue  station. 
An  answer  in  the  form  of  a  letter  signed  by  Frank  L.  Sheppard, 
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general  superintendent  of  the  Pennsylvania  Railroad  Company, 
was  filed  by  that  company.  It  alleges  that  its  present  station  at 
Marion,  available  for  steam  trains  originating  and  terminating 
at  Jersey  City,  affords  such  service  as  is  fully  commensurate  with 
present  and  future  needs;  that  said  station  is  only  880  feet 
distant  from  West  Side  avenue;  that  at  Summit  avenue  distant 
2,710  feet  from  West  Side  avenue  there  is  a  station  of  the  Hud- 
son &  Manhattan  Bailroad  Company  from  which  ample  and  ade- 
quate service  is  conducted  to  and  from  New  York  stations  at 
Cortlandt  and  Thirty-third  streets;  also  intermediate  points  as 
well  as  to  Hoboken  and  Pavonia  avenue;  that  engineering  fea- 
tures incident  to  the  establishment  of  platforms  necessary  to 
serve  the  character  of  equipment  that  can  be  used  through  the 
Hudson  &  Manhattan  terminal,  and  at  the  same  time  so  arranged 
and  constructed  as  to  also  suitably  serve  standard  railroad  cars 
varying  in  width  by  something  over  a  foot,  have  not  yet  been 
devised,  but  even  if  such  were  the  case  said  company  is  not  pre- 
pared to  incur  the  very  large  expenditure  necessary  to  construct 
a  station  in  the  vicinity  of  West  Side  avenue,  which  would  be 
coupled  with  the  elimination  of  the  grade  crossing,  the  substi- 
tution of  a  tunnel  therein,  and  of  an  undergrade  crossing;  at  the 
nearest  available  location  west  thereof. 

At  the  first  hearing  held  on  February  26,  1915,  the  mayor 
and  aldermen  of  Jersey  City  by  Commissioners  Brensinger, 
Moore,  and  Byrne  filed  a  petition  containing  the  same  allega- 
tions as  those  set  forth  in  the  petition  of  the  Manufacturers  & 
Property  Interests  Association.  On  April  9,  1915,  the  Penn- 
sylvania Railroad  Company  filed  an  additional  answer  admitting 
that  it  operates  steam  trains  running  from  Exchange  Place  to 
Newark  and  places  beyond,  and  says  that  some  of-  these  trains, 
about  fifteen  each  way,  daily  stop  at  Marion ;  that  it  is  the  lessee 
of  the  right  of  way  from  the  west  portal  of  the  Hudson  &  Man- 
hattan tunnel  near  Prior  street,  Jersey  City,  to  Park  Place, 
Newark,  the  owner  of  which  right  of  way  is  the  United  &  New 
Jersey  Kailrcad  &  Canal  Company.  It  alleges  that  the  oper- 
ation of  the  electric  trains  over  the  Hudson  &  Manhattan  Rail- 
road from  Cortlandt  street  to  Smnmit  avenue  and  from  Summit 
avenue  west  to  Park  Place,  Newark,  is  carried  on  under  an 
apeement  between  it  and  said  Hudson  &  Manhattan  Railroad 
P.UJL1Q16A. 
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Company  and  other  companies,  and  an  agreement  supplemental 
thereto,  both  of  which  are  in  evidence.  It  denies  that  the  service 
at  Marion  is  poor  and  inadequate,  or  that  the  inhabitants  of  the 
western  section  of  Jersey  City  are  without  proper  railroad  trans- 
portation. 

It  further  answers  that  between  Newark  and  Summit  avenue, 
Jersey  City,  the  electric  railway  is  a  rapid  transit  line,  and  that 
if  a  station  were  installed  at  West  Side  avenue,  necessitating  a 
delay  in  train  operation  of  two  minutes  on  a  journey  between 
Newark  and  Summit  avenue,  now  consuming  twelve  minutes,  15 
per  cent  of  the  efficiency  of  the  express  service  between  those 
points  would  be  destroyed,  and  the  large  body  of  the  public  em- 
ploying this  convenience  made  to  suffer  for  the  convenience  of  a 
few  in  the  immediate  locality  of  West  Side  avenue;  that  the 
Hudson  &  Manhattan  line  is  an  urban  line  from  New  York  city 
to  Summit  avenue  station ;  that  the  electric  line  west  of  Summit 
avenue  is  an  interurban  line;  that  the  Marion  station  is  862 
feet  distant  from  West  Side  avenue,  and  serves  a  body  of  the 
public  desiring  to  travel  between  that  point  and  points  on  the 
main  line  of  the  Pennsylvania  Railroad,  and  that  station  is  in 
no  way  connected  with  the  electric  service  between  Park  Place 
and  Summit  avenue;  that  it  is  not  feasible  to  establish  a  station 
at  West  Side  avenue  for  the  use  of  the  type  of  train  operated 
on  the  electric  line  and  in  the  tunnels  under  the  Hudson  in  con- 
junction with  the  standard  steam  trains  employed  on  the  main 
line  of  the  Pennsylvania  Railroad,  because  of  a  difference  in 
width  between  the  txmnel  cars  and  the  steam  railroad  cars, 
amounting  to  about  a  foot  or  more ;  that  the  community  at  West 
Side  avenue  is  adequately  served  by  the  Summit  avenue  station 
2,710  feet  distant  from  the  proposed  West  Side  avenue  station ; 
that  the  present  ticket  collecting  system  would  be  destroyed; 
that  the  establishment  of  a  station  at  West  Side  Avenue  would 
permanently  reduce  the  train  capacity  of  the  rapid  transit  line, 
and  so  depreciate  the  value  of  the  entire  investment;  that  the 
installation  of  such  a  station  would  cost  a  sum  varying  from  one 
hundred  to  three  hundred  thousand  dollars,  depending  upon  the 
method  employed  in  the  construction  of  the  station  and  the  con- 
ditions of  surrounding  property,  the  elimination  of  grade  cross- 
ings, and  substitution  of  a  tunnel  or  of  an  undergrade  crossing 
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at  the  nearest  available  location  west ;  that  the  establishment  of  a 
station  at  West  Side  avenue  would  violate  the  consideration 
which  induced  the  Pennsylvania  Bailroad  and  the  other  com- 
panies to  enter  into  the  agreement  with  the  Hudson  &  Manhat- 
tan Bailroad  Company,  if,  as  an  accompaniment  to  the  estab- 
lishment of  such  a  station,  the  5-cent  fare  provision  were  extended 
westerly  to  West  Side  avenue. 

The  petition  of  the  Manufacturers  &  Property  Interests  Asso- 
ciation and  others  was  amended  by  the  filing  of  a  new  petition 
on  April  12,  1915,  which  alleges  that  the  Pennsylvania  Sailroad 
owns  or  controls  the  operation  of  the  electric  trains  running  from 
Exchange  Place,  Erie  station,  Grove  Street  station,  Summit 
avenue  station  in  Jersey  City,  and  the  station  in  Hoboken  to 
Park  Place,  Newark,  and  prays  that  an  order  be  made  requir- 
ing the  Pennsylvania  Bailroad  Company  to  abolish  the  Marion 
station  and  to  construct  a  station  at  West  Side  avenue,  which  can 
be  used  by  the  electric  trains  running  from  Newark  and  from 
Hoboken,  Erie  station.  Exchange  Place,  Grove  Street,  and  Sum- 
mit avenue  stations  in  Jersey  City. 

The  mayor  and  aldermen  of  Jersey  City  also  filed  an  addi- 
tional petition  amending  its  former  petition,  alleging  that  the 
Hudson  &  Manhattan  Bailroad  Company  operated  trains  on  the 
electric  railway  from  Hoboken  and  Exchange  Place,  Jersey  City, 
to  a  point  in  the  middle  of  the  Summit  avenue  station  in  Jersey 
City,  and  that  the  Pennsylvania  Bailroad  Company  operates  said 
trains  west  of  said  point,  and  prays  that  an  order  be  made  direct- 
ing both  companies  to  erect  and  operate  at  West  Side  avenue,  or 
at  such  ether  near-by  point  as  may  seem  best,  a  station,  and 
provide  cars  for  such  passengers  as  may  desire  to  use  such  sta- 
tion, and  to  stop  a  sufficient  number  of  trains  operating  on  said 
railroad  for  the  use  of  such  passengers. 

REPORT. 

It  is  claimed,  and  the  contention  appears  to  be  supported  by 
the  testimony,  that  the  Summit  avenue  station  is  not  convenient 
of  access  by  trolley  to  the  greater  part  of  those  traveling  to  and 
from  the  Marion  section.  Testimony  was  given  to  the  elBfect 
that  employees  of  industries  located  in  this  section  and  living  in 
other  parts  of  Jersey  City  are  inconvenienced  in  going  to  and 
P.U.R.1916A.  11 
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from  their  work,  that  this  causes  manuf acturers  to  i*ef rain  from 
establishing  industries  in  the  section,  and  that  its  development 
is  retarded  because  of  poor  transportation  facilities. 

Mr.  Lane,  witness  for  the  petitioners,  testified  that  under  his 
direction  a  census  was  taken  as  follows :  Men  in  his  employ  were 
handed  a  number  of  blanks. 

"These  blanks  are  headed,  Population  Census  Form,'  and  are 
divided  into  several  columns  headed,  name,  sex,  address,  occu- 
pation, travel,  how  and  why  used,  new  station.  These  blanks 
were  handed  these  men,  and  these  men  were  instructed  to  go 
from  house  to  house  in  the  district  known  as  the  Marion  section, 
and  which  is  set  forth  on  this  map,  and  to  find  out  in  each  house 
how  many  people  resided,  what  those  people  were,  whether  male 
or  female,  the  number  of  workers,  the  number  of  school  children, 
the  number  of  infants,  and  how  the  people  reach  their  work,  their 
place  of  work,  whether  they  walked  to  their  place  of  work, 
whether  they  walked  to  the  Summit  avenue  tube  station,  whether 
they  took  a  trolley  car  to  their  work,  or  whether  they  took  a  trol- 
ley car  to  the  tube  station.  They  set  down  on  these  forms  the 
names  and  the  rest  of  the  information  that  was  given  to  them  in 
these  places."     (Testimony,  p,  297.) 

Mr.  Lane  produced  a  map  which  showed  the  section  of  Jersey 
City  known  as  the  Marion  section,  and  indicated  thereon  the  sec- 
tion in  which  the  census  was  taken.  It  is  the  understanding  of 
the  Board  that  this  is  the  section  from  which  the  travel  to  and 
from  the  proposed  new  station  would  flow.  Mr.  Lane's  em- 
ployees, who  made  the  census,  were  produced  at  the  hearing. 
Mr.  Lane  testified  that  he  found  in  the  section  a  total  population 
of  11,200 ;  that  of  this  number  of  11,200  "1,791  or  16  per  cent 
of  the  total  go  to  the  Summit  avenue  station  daily.  Of  this  num- 
ber 1,304  or  ll%o  per  cent  of  this  total,  11,200,  walk  to  the 
Summit  avenue  station.  The  balance  of  486  or  4%o  per  cent 
of  the  total  of  11,200  ride  in  a  trolley  car  to  the  Summit  avenue 
station.  I  found  that  46  or  %o  of  1  per  cent  of  this  total  of 
11,200  walked  to  the  Marion  station  of  the  Pennsylvania  Rail- 
road. I  found  that  430  or  3%o  per  cent  of  the  total  population 
of  11,200  took  a  trolley  car  to  some  other  point  than  the  Summit 
avenue  station  or  to  the  Marion  station."     (Testimony,  p.  315.) 

Mr.  Lane  gave  testimony  as  to  the  time  required  to  go  from 
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different  points  in  the  Marion  section  to  the  Summit  avenue 
station.  It  appeared  that  the  longest  time  required  to  walk  from 
any  point  selected  by  Mr.  Lane,  to  the  station,  was  eighteen  min- 
utes. Mr.  Lane  testified  that  i^  would  take  twelve  minutes  to 
walk  from  the  same  point  to  the  proposed  site  of  the  new  station. 
He  stated  also  that  it  takes  ten  minutes  to  walk  from  Montgom- 
ery street  and  West  Side  avenue  to  West  Side  avenue  and  the 
Pennsylvania  Kailroad;  that  it  takes  about  seven  minutes  on 
the  trolley  car  to  run  from  West  Side  avenue  and  Montgomery 
street  around  to  the  Summit  avenue  station,  and  that  these  cars 
are  operated  on  a  six-minute  headway,  and  that  allowing  an 
average  wait  of  three  minutes  for  a  car  it  takes  ten  minutes  to 
reach  the  station  from  this  point  Mr.  Lane  expressed  the  opin- 
ion that  if  a  station  should  be  established  at  West  Side  avenue, 
those  who  use  the  car  to  go  from  the  Marion  section  to  the  Sum- 
mit avenue  station  would  walk  to  West  Side  avenue  because  the 
Ume  would  be  about  the  same  and  there  would  also  be  a  saving 
in  car  fare. 

Several  other  points  were  taken,  and  the  times  required  to 
walk  from  these  points  to  Summit  avenue,  and  to  the  site  of  the 
proposed  new  station,  were  noted.  It  appeared  that  with  respect 
to  these  there  would  be  a  difference  of  about  five  minutes  in  favor 
of  the  site  where  the  station  is  wanted. 

In  addition  to  the  1,791  who  go  daily  to  the  Summit  avenue 
station,  it  is  claimed  that  out  of  the  population  of  11,200  there 
would  be  a  number  of  others,  not  daily  passengers,  who  would 
use  a  station  at  West  Side  avenue  in  preference  to  the  station 
at  Sunmiit  avenue.  It  does  not  appear  from  the  testimony  that 
all  of  those  living  in  the  Marion  section  would,  with  service  and 
fares  equal  at  stations  at  West  Side  and  Summit  avenues,  dis- 
continue the  use  of  the  latter.  The  location  of  many  residences, 
with  respect  to  the  Summit  avenue  station  and  the  site  of  the 
proposed  station,  leads  to  doubt  as  to  whether  this  would  be  a  fact. 
There  would  be  no  trolley  service  to  a  West  Side  avenue  station. 
While  criticism  is  made  of  the  trolley  service,  it  appears  that 
436  or  27  per  cent  of  the  daily  passengers  now  use  the  trolley 
to  go  to  the  Summit  avenue  station.  Mr.  Lane  assimies  that 
those  who  could  reach  a  station  at  West  Side  avenue,  walking  all 
the  way,  in  the  same  time  that  they  could  reach  the  station  by 

P.XJJ1.1916A. 


Digitized  by 


Google 


364  NEW  JERSEY  BU.  OF  PUBLIC  UTILITY  COMBS. 

walking  to  the  trolley  and  riding  the  rest  of  the  way  to  Summit 
avenue,  would  prefer  to  walk  to  West  Side  avenue.  The  Board 
is  not  convinced  that  this  would  he  a  fact,  but  rather  is  of  the 
opinion  that  a  number  of  those^who  now  use  the  trolley  would 
continue  to  do  so,  and  that  their  number  would  be  materially 
increased  in  inclement  weather. 

The  differences  as  testified  to  by  Mr.  Lane,  in  the  times 
required  to  walk  from  different  points  in  the  Marion  section 
to  West  Side  avenue  and  Summit  avenue,  do  not  appear  to  be 
sufficiently  great  with  respect  to  a  large  number  of  the  residents 
of  the  Marion  section,  to  give  reasonable  assurance  of  the  use  of 
a  station  at  West  Side  avenue,  by  a  majority  or  even  a  consid- 
erable nimiber  of  the  residents,  if  any  material  disadvantage 
existed  with  respect  to  the  station  at  West  Side  avenue  as  to 
service,  rates  of  fare,  or  both,  as  compared  with  Summit  avenue. 

The  Board  must  therefore  consider  whether  it  is  reasonable  to 
expect  that  service  at  West  Side  avenue  would  equal  that  pro^ 
vided  at  Simimit  avenue,  and  whether  the  same  rates  of  fare 
would  be  reasonably  applicable  to  both. 

[1]  Summit  avenue  is  now  a  stop  for  all  trains  going  to  and 
from  ilsTewark.  In  addition  to  these  a  number  of  trains  from 
New  York  go  as  far  as  Summit  avenue  and  return.  Of  the 
trains  to  and  from  Newark,  many  are  trains  connecting  at  Man- 
hattan transfer  with  through  trains  on  the  Pennsylvania  Rail- 
road to  and  from  New  York.  Mr,  De  Long,  assistant  general 
passenger  agent  of  the  Pennsylvania  Railroad  Company,  testi- 
fied that  schedules  of  passenger  trains  showing  departures  from 
down  town  in  New  York  are  based  on  high-speed  express 
service  between  Manhattan  transfer  and  Summit  avenue,  and 
that  these  schedules  would  have  to  be  lengthened  if  a  stop  is 
required  between  these  points.  Testimony  as  to  the  time  this 
stop  would  take  is  conflicting,  but,  with  due  consideration  given 
to  safe  conditions  of  operation  and  to  the  high  speeds  now  main- 
tained for  the  through  service,  it  does  not  appear  that  it  would 
be  practicable  to  make  up  between  the  New  York  terminal  and 
the  transfer  the  time  which  would  be  required  to  make  another 
stop.  Such  stop  would  result  in  lengthening  the  schedules  of 
the  down-town  trains  or  in  delaying  the  through  trains  at  the 
transfer.  This  alone  would  not  be  sufficient  to  deter  the  Board 
from  requiring  the  railroad  company  to  stop  connecting  trains 
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at  West  Side  avemie  if  it  appeared  that  the  railroad  company 
should  do  this  in  compliance  with  its  obligation  to  furnish  ade- 
quate and  proper  service. 

The  petitioners  do  not  insist  that  these  stops  are  necessary  for 
such  service  at  tiie  proposed  station.     They  state  in  their  brief : 

''There  are  only  46  trains  out  of  112  that  stop  at  the  Manhattan 
transfer  and  connect  with  the  trains  running  on  the  main  line^ 
and  the  remaining  trains  run  past  the  Manhattan  transfer  direct* 
ly  to  Harrison  and  Newark.  .  .  .  There  are  66  trains  a  day 
imder  the  present  schedule  that  do  not  stop  at  the  Manhattan 
transfer  to  make  connection  with  the  main-line  trains^  so  that 
if  these  trains  were  to  stop  at  West  Side  avenue  station  Mr. 
De  Long's  objection  would  be  entirely  wiped  out.'* 

This  suggests  that  as  a  compromise  connecting  trains  should 
be  permitted  to  run  as  now  between  Summit  avenue  and  the 
transfer  without  stop.  It  is  apparent  that  this  would  make  a 
marked  difference  in  the  service  afforded  at  the  two  stations, 
and,  with  both  accessible  to  the  people  of  Marion,  it  is  reason- 
able to  assume  that  notwithstanding  the  disadvantage  of  its  loca- 
tion many  would,  because  of  this  difference,  continue  to  use  the 
station  at  Summit  avenue.  If  the  trains  which  now  run  from 
New  York  to  Summit  avenue  should  extend  their  runs  to  West 
Side  avenue  there  would  be  an  interference  vnth  the  local  service 
to  and  from  Summit  avenue  which  would  be  to  the  disadvantage 
of  the  large  number  of  passengers  using  the  Summit  avenue  sta- 
tion as  well  as  undesirable  from  an  operating  standpoint.  If 
the  runs  should  not  be  extended  to  West  Side  avenue,  there  would 
be  a  further  addition  to  the  difference  in  service  between  the 
stations. 

According  to  Mr.  Lane's  testimony  as  quoted,  supra,  1,791  of 
the  11,200  residents  of  the  section  in  which  his  census  was  taken 
now  go  daily  to  Summit  avenue  station.  It  does  not  appear  how 
many  of  these  go  to  and  from  employment  in  other  places,  but 
it  is  reasonable  to  assume  that  very  many,  if  not  most  of  them, 
travel  during  commission  hours,  when  the  maximum  service  is 
most  in  demand.  It  seems  to  the  Board  that  the  difference 
which  could  not  be  reasonably  avoided,  in  service  between  the 
station  at  Summit  avenue  and  a  station  at  West  Side  avenue, 
would  detract  materially  from  the  advantage  of  nrore  convenient 
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location  of  the  latter,  and  make  its  use  much  less  than  is  anrtiei- 
pated  bj  those  who  urge  its  oonstruction. 

Bate  of  Fare. 

It  appears  that  the  new  station  is  wanted  along  the  line  of 
the  Pennsylvania  Railroad,  It  further  appears  that  there  is  but 
little  demand  for  a  station  at  West  Side  avenue  for  travel  on 
this  railroad  to  the  West.  Summit  avenue  is  2,710  feet  east  of 
West  Side  avenue.  At  Summit  avenue  the  line  of  the  Penn- 
sylvania Railroad  ends  and  the  Hudson  &  Manhattan  Railroad 
begins.  The  petitioners  want  the  new  station  chiefly  in  order 
that  they  may  have  a  station  more  convenient  of  access  for  those 
who  travel  on  the  Hudson  &  Manhattan  Railroad. 

It  appears  that  by  agreement  between  the  Pennsylvania  Rail- 
road Company  and  the  Hudson  &  Manhattan  Railroad  Company 
and  allied  companies,  referred  to  in  the  agreement  as  the  "tunnel 
companies,"  the  station  at  Simmiit  avenue  was  erected  by  the 
Pennsylvania  Railroad  Company  with  the  understanding  that  it 
should  be  used  jointly  by  the  Pennsylvania  Railroad  and  the  tun- 
nel companies ;  that  it  was  further  agreed  that  the  Pennsylvania 
and  the  tunnel  companies  should  each  furnish  its  own  electric 
power  required  for  the  movement  of  service  on  its  lines,  and  each 
agreed  *to  furnish,  from  time  to  time,  necessary  equipment  for 
through  service  between  Newark  and  New  York ;  that  each  com- 
pany should  receive  the  full  fares  collected  from  passengers  car- 
ried by  them  respectively  to  and  from  the  Summit  avenue  station ; 
that  receipts  from  the  transportation  for  joint  train  service  of 
through  passengers  between  Newark  or  Harrison  or  any  station 
west  of  the  dividing  line  in  Summit  avenue  station  and  the  tube 
stations  in  Jersey  City  and  Church  street,  New  York,  should  be 
divided  between  the  companies,  the  tunnel  companies  receiving 
four  tenths  of  the  rate  charged  between  any  point  on  or  reached 
by  the  Pennsylvania  Company's  line  and  stations  of  the  tunnel 
companies,  provided  that  the  latter  should  not  receive  more  than 
5  cents  for  any  passenger  so  carried.  The  tunnel  companies  re- 
ceive no  part  of  the  fare  charged  east-bound  Peimsylvania  pas- 
sengers whose  journeys  do  not  extend  beyond  Summit  avenue. 
For  each  of  those  who  travel  beyond  Summit  avenue  from  Park 
Place,  Newark,  and  who  pay  to  the  Pennsylvania  Raiboad  Com- 

P.U.R.1916A 


Digitized  by 


Google 


MANXIFAGTUREB8  d;  P.  I.  AS80.  t.  P8NN8TLVANIA  R.  00.    167 

.panj  17  cents  for  their  tranaportationy  the  tannel  oompaiiies 
receive  5  cents  for  compensation  for  the  performance  of  their 
part  of  the  contract  with  the  Pennsylvania  Railroad  Company 
for  the  transportation  of  its  passengers  to  their  stations. 

[2]  The  agreement  between  the  companies  provides  that  the 
Pennsylvania  Company  shall  fix  the  rates  for  carrying  passengers 
between  the  points  on  its  line  and  the  tube  stations  in  Jersey 
City  and  at  Church  street  station^  New  York^  but  that  the  Penn- 
sylvania Company  shall  not,  without  the  consent  of  the  tunnel 
companiesy  make  a  rate  of  less  than  10  cents  for  any  passenger 
carried  between  any  ix>int  on  its  line  and  the  stations  of  ihe 
tunnel  companies. 

This  agreement  would  not  prevent  the  Board  from  fixing  a 
rate  less  than  10  cents  to  be  charged  for  a  trip  from  a  station  on 
the  line  of  the  Pennsylvania  Railroad  to  a  tunnel  station,  if  the 
chaige  of  10  cents  should  appear  to  be  unjust  and  unreasonable. 
The  rate  charged  by  the  Hudson  &  Manhattan  Railroad  Company 
from  Summit  avenue  to  other  stations  on  its  line  in  New  Jersey 
is  5  cents. 

The  petitioners  in  this  matter  apparently  desire  and  esqpcii; 
that  if  a  station  is  located  at  West  Side  avenue  the  same  .rates 
of  fare  will  prevail  between  West  Side  avenue  and  the  timnel 
stations  as  are  charged  between  Summit  avenue  and  such  sta- 
tions. It  is  apparent  that  this  rate  could  not  apply  to  passen- 
gers from  West  Side  avenue,  unless  the  Pennsylvania  Railroad 
Company  should  carry  such  passengers  between  West  Side 
avenue  and  Summit  avenue  free  of  charge,  or  the  Hudson  &  Man- 
hattan should  charge  less  than  5  cents  per  passenger  for  those 
traveling  from  West  Side  avenue.  The  Board  could  not  require 
the  Pennyslvania  Railroad  Company  to  furnish  free  service. 
There  is  not  sufficient  evidence  before  the  Board  to  admit  of  a 
determination  of  what  a  reasonable  joint  rate  would  be.  Any 
joint  rate  fixed  by  the  Board  must  necessarily  admit  of  a  rea- 
sonable return  to  both  the  Peimsylvania  and  the  Hudson  &  Man- 
hattan railroads.  It  appears,  prima  facie,  that  this  rate  would 
be  in  excess  of  the  fare  charged  between  Summit  avenue  and 
the  tunnel  stations.  This  would  be  materially  to  the  disadvan- 
tage of  the  West  Side  avenue  station  so  that  this  considered  in 
connection  with  a  difference  in  train  service  in  favor  of  the  Sum- 
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mit  avenue  station,  previously  referred  to,  would  tend  to  stiH 
further  divert  travel  from  the  West  Side  avenue  station  to  Sum- 
mit avenue. 

Cost  of  Additional  Facilities. 

[3, 4]  A  factor  which  would  have  to  be  considered  in  deter- 
mining the  reasonableness  of  the  charges  which  should  be  made 
by  the  Pennsylvania  Railroad  Company  for  service  provided  by 
it  at  West  Side  avenue,  as  well  as  a  factor  which  must  be  consid- 
ered in  determining  whether  a  station  should  be  ordered,  is  the 
cost  of  additional  facilities.  The  testimony  with  respect  to  this 
is  conflicting. 

It  is  evident  that  this  cost  cannot  be  limited  to  expenditures 
merely  for  the  construction  of  platforms  and  shelter  sheds.  To 
admit  of  convenient  use  of  a  station  at  West  Side  avenue,  and 
to  provide  in  the  event  of  such  use  for  the  safe  operation  of  a 
large  number  of  trains  past  this  point,  will  require  changes  in 
tracks  and  signal  system  which  necessarily  must  be  expensive. 
It  would  be  necessary  for  the  proper  protection  of  passengers  to 
prevent  the  crossing  of  the  tracks  at  grade.  If  a  station  is  main- 
tained at  grade  a  subway  under  the  tracks  or  an  overhead  bridge 
would  have  to  be  constructed.  A  station  such  as  is  maintained 
at  Summit  avenue,  with  tracks  below  the  street  level  and  with 
ingress  and  egress  afforded  by  means  of  elevators,  would  unques- 
tionably be  most  desirable  for  public  use. 

James  Forgie,  an  engineer  testifying  for  the  railroad  company, 
estimated  the  cost  of  depressing  the  tracks,  making  street  changes, 
the  building  of  the  station,  and  other  work  required  for  a  sub- 
grade  station  at  more  than  a  million  dollars.  Plans  on  which 
such  an  estimate  was  based  were  not  submitted,  nor  was  the  esti- 
mate in  sufficient  detail  to  admit  of  a  satisfactory  check  thereof. 
The  Board  is  inclined  to  believe  the  cost  is  exaggerated,  and  that 
a  subgrade  crossing  could  be  built  for  less  than  Mr.  Forgie's  esti- 
mate. Against  this,  and  repi'esenting  an  extreme  in  the  other 
direction,  is  an  estimate  of  $15,000  submitted  by  Mr.  Dunham, 
a  director  of  the  Raritan  River  Railroad,  testifying  for  the  peti- 
tioners. It  is  apparent  that  this  estimate  was  not  based  on  a 
comprehensive  plan  in  which  proper  consideration  was  given  to 
the  different  elements  of  cost  that  must  enter  into  the  work.  Mr. 
P.U.R.1916A. 
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Forgie  submitted  an  estimate  of  $890,000  as  the  cost  of  a  station 
at  the  street  leveL  While  this  sum  undoubtedly  could  be  spent 
to  take  care,  of  the  different  items  of  cost  referred  to  by  Mr. 
Forgie,  the  Board  is  of  the  opinion  that  an  adequate  station  not 
at  grade  could  be  built  and  the  necessary  changes  made  without 
an  expenditure  as  great  as  indicated  by  hinu  In  its  answer  to 
the  complaint  the  railroad  company  states:  'The  installation  of 
a  station  at  West  Side  avenue  would  cost  a  sum  varying  from  one 
hundred  to  three  hundred  thousand  dollars,  depending  on  the 
method  employed  in  the  construction  of  the  station  and  the  con- 
ditions of  surrounding  property,  the  elimination  of  grade  cross- 
ings, and  substitution  of  a  tunnel  or  an  undergrade  crossing  at 
the  nearest  available  location  west" 

It  does  not  appear  in  the  testimony  on  What  the  company's 
approximation  of  cost  was  based.  If  it  be  assimied  that  the 
lowest  figure  named  by  the  company  would  not  be  exceeded,  this 
would  involve  a  capital  expenditure  of  $100,000,  on  which  inter- 
est charges  would  have  to  be  met  and  an  allowance  made  for 
depreciation. 

To  this  it  would  be  necessary  to  add  the  additional  cost  of 
service.  This  ia  estimated  by  Mr.  Forgie  at  $27,000  per  year, 
which  sum  includes  an  allowance  of  $9,125  for  power  for  acceler- 
ating and  retarding  speed  of  trains  stopping  at  the  station. 

Mr.  Lane  estimated  that  the  cost  of  maintenance  of  the  station 
would  not  exoeed  $50  per  day.  With  respect  to  this  Mr.  Lane 
testified : 

''That  is  made  up  on  the  station  labor,  an  item  of  $7  a  day, 
consisting  of  three  ticket  agents  and  one  porter.  It  is  made  up 
on  the  lighting  of  the  station,  it  is  made  up  on  the  possible  addi- 
tional cost  of  stopping  the  cars  at  that  station,  and  the  interest 
on  the  investment."     (Testimony,  p.  570.) 

There  is  a  wide  difference  between  Messrs.  Lane  and  Forgie 
in  their  testimony  as  to  the  number  and  cost  of  employment  of 
employees  who  would  be  required  at  the  proposed  station.  Mr, 
Forgie  assumes  there  would  be  required  an  agent,  two  clerks, 
two  ticket  choppers,  six  platform  men,  two  janitors  and  cleaners, 
three  signal  operators,  and  three  signal  maintainors,  the  cost  of 
whose  employment  would  be  $14,942  annually. 

The  Board  is  not  convinced  that  as  many  employees  as  Mr. 
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Forgie  su^ests  would  be  required.  On  the  other  hand  Mr. 
Lane's  estimate  of  the  cost  of  service  apparently  is  too  low.  No 
allowance,  for  example,  is  made  by  him  for  platform  men,  and 
it  does  not  appear  that  his  estimate  includes  the  cost  of  additional 
signal  operators. 

Ifi  however,  Mr.  Lane's  estimate  of  the  total  cost  of  mainte- 
nance, including  interest  charges,  should  be  accepted  and  the 
Board  should  assimie  that  this  would  not  amount  to  more  than 
$50  per  day,  it  would  total  an  expenditure  of  $18,200  per  year. 

The  Board  is  not  satisfied  that  there  would  be  a  return  to  the 
company  from  the  establishment  of  a  station  at  West  Side  avenue, 
which  would  reasonably  justify  a  requirement  that  this  expendi- 
ture, which  it  is  not  imlikely  would  be  exceeded,  should  be  made. 
Any  diversion  of  the  travel  from  the  Summit  avenue  station 
would  not  admit  of  any  decrease  in  the  number  of  employees  at 
the  Summit  avenue  station,  and  no  saving  at  Summit  avenue 
could  be  reasonably  expected  because  of  the  change.  On  the 
other  hand,  those  who  would  use  a  station  at  West  Side  avenue 
would  be  passengers  who,  if  such  station  were  not  in  existence, 
would  use  the  station  at  Summit  avenue.  The  increased  expen- 
diture being  wholly  an  expenditure  by  the  Pennsylvania  Rail- 
road Company,  if  it  is  to  be  defrayed  by  an  additional  return, 
such  return  would  have  to  come  from  the  charge  made  by  it  for 
the  transportation  of  passengers  between  West  Side  avenue  and 
Summit  avenue,  or  made  up  from  revenue  derived  from  other 
users  of  the  company's  service. 

CONCLUSIONS. 

[5]  The  Board,  after  giving  careful  consideration  'to  the  repre- 
sentations made  to  it  and  to  the  testimony  submitted  as  to  the 
inconvenient  location  of  the  station  at  Summit  avenue  for  resi- 
dents of  the  Marion  section,  the  complaint  of  inadequate  service 
at  the  station  at  Marion,  and  the  petitions  for  an  order  requiring 
the  abandonment  of  the  Marion  station,  building  of  a  new  sta- 
tion at  West  Side  avenue,  and  stopping  of  trains  thereat, — ^is  of 
the  opinion,  upon  the  record  before  it,  that  the  petitions  must 
be  denied,  for  the  following  reasons : 

1.  It  does  not  appear  to  the  Board  that  train  service,  identical 
with  that  provided  at  Summit  avenue,  can  be  reasonably  required 
under  present  conditions  at  a  station  located  at  West  Side  avenue. 
p.u.R.i»ieA. 
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S.  It  does  not  appear  that  it  would  be  reasonable  to  require 
the  transportation  of  passengers  from  a  station  at  West  Side 
avenue  to  the  stations  of  the  Hudson  ft  Manhattan  Bailroad 
Company,  at  the  rate  of  fare  now  charged  for  the  transportation 
of  passengers  from  Summit  avenue  to  such  stations.  With  dif- 
ferences eicisting  as  to  service  and  rates  of  fare  between  stations 
at  Summit  avenue  and  West  Side  avenue,  such  differences  being 
to  the  disadvantage  of  West  Side  avenue,  and  both  stations  being 
acoessible  to  residents  of  the  Marion  section,  it  is  our  opinion 
that  the  patronage  of  the  station  at  West  Side  avenue  would  fall 
far  short  of  the  expectations  of  the  petitioners. 

3.  The  additional  expenditure  necessary  to  make  the  changes 
in  track  and  signal  system,  and  for  the  construction  of  the  new 
station  which  would  be  required  to  meet  the  wants  of  the  peti- 
tioners, would  not  justify  the  Board  in  requiring  the  additional 
expenditure  necessary  to  provide  the  facilities,  in  view  of  what 
under  the  conditions  would  be  the  probable  use  of  the  station. 

4.  It  does  not  appear  to  the  satisfaction  of  the  Board  that  the 
number  of  passengers  who  would  use  a  station  at  West  Side 
avenue,  if  the  same  is  established,  would  be  sufficiently  large  to 
justify  the  Board  at  this  time  in  issuing  an  order  which  would 
interfere  with  the  high  speed  service  now  maintained  between 
Harrison,  Manhattan  transfer,  and  Summit  avenue. 

For  the  reasons  cited  in  this  report  the  petitions  must  be  dis- 
missed, and  an  order  will  so  enter. 

[6]  The  Pennsylvania  Kailroad  Company  claims  that  the 
electric  line  from  Newark  to  Jersey  City  was  designed  with 
the  idea  that  this  line  would  be  a  rapid-transit  line  from  Newark 
to  Jersey  City,  and  that  it  now  is  such  a  line  between  Manhattan 
transfer  and  Summit  avenue.  Great  stress  is  laid  by  the  com- 
pany upon  its  claim  that  express  service  between  these  points  is 
necessary  in  order  that  the  Pennsylvania  Railroad  Company 
may  maintain  its  fast  express  service  from  points  on  its  line  to 
down  town  New  York. 

James  Forgie,  expert  for  the  railroad  company,  testified : 

"This  line,  this  express  route  between  Summit  avenue  and 
Park  Place  and  local  express  in  this  metropolitan  district,  must 
either  be  one  thing  or  the  other.  To  introduce  a  local  station 
here  and  there  is  merely  to  pervert  its  use.    ..." 
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'^In  New  York  they  don't  call. for  two  tracks  to  perform  the 
service  up  and  down  town,  or  into  the  reaches  of  Brooklyn  or 
Long  Islands  or  up  by  the  Bronx.  They  divide  tiie  service. 
They  say^  we  will  give  one  service  to  express  and  we  will  give 
the  other  service  to  local"     (Testimony,  pagps  377  and  378.) 

It  is  true  that  consideration  should  be  given  to  the  desirability 
of  maintaining^  so  far  as  is  practicable,  a  fast  express  service 
from  Manhattan  transfer  to  Jersey  City  and  the  lower  part  of 
New  York  city.  In  the  report  of  the  Board  made  on  the  com- 
plaint of  the  board  of  street  and  water  commissioners  of  Newark 
against  the  Pennsylvania  Bailroad  Company,  which  report  was 
filed  September  8,  1913,  this  Board  stated:  ^The  service  from 
Park  Place  to  Jersf^y  City  and  via  the  Hudson  &  Manhattan  to 
New  York  up  town  and  down  town  is  an  undoubted  advantage 
to  the  cities  at  either  terminus.  The  number  of  trains,  the  time 
of  the  trip,  and  the  character  of  the  service,  are  sufficiently  in 
evidence  to  substantiate  this." 

Notwithstanding  all  that  may  be  said  in  favor  of  the  express 
service,  the  Board  is  unwilling  to  approve  a  proposition  that  a 
railroad  company  may  plan  a  route  especially  for  such  service, 
make  no  provision  for  local  service  along  the  route,  and  expect 
that  it  will  remain  for  all  time  a  through  route.  It  may  be  that 
for  a  period  the  advantages  of  express  service  would  reasonably 
predominate.  But  as  the  territory  along  the  line  develops  and 
grows,  the  demand  for  additional  stops  will  become  more  and 
more  insistent,  and  where  it  is  shown  that  such  demands  are 
based  upon  grounds  which  would  reasonably  justify  the  require- 
ment of  local  stops,  such  stops  must  and  should  be  made.  It  is 
not  unreasonable  to  anticipate  that  the  time  may  come,  perhaps 
in  the  not  distant  future,  when,  if  the  road  between  Manhattan 
transfer  and  Summit  avenue  remains  as  it  is  now,  it  will  be 
necessary,  in  order  to  meet  the  reasonable  demands  for  proper 
and  adequate  local  service,  to  make  the  express  service  sub- 
ordinate to  the  local  service.  This  would  result  in  the  line  be- 
coming a  purely  local  li^.  It  would  seem,  therefore,  that  the 
express  service  may  be  maintained  and  the  demands  for  local 
service  met  with  proper  facilities.  The  railroad  company  may 
well  give  consideration  to  the  problem  of  devising,  in  order  to 
meet  the  growth  and  development  along  this  line,  some  plan 
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whereby  both  express  and  local  service  may  be  safely  and  ade- 
quately provided. 

Board  of  Public  Utility  Oommissioiiers^  Balph  W.  E.  Donges, 
President     Commissioner  Slocum  coneurring. 

Treacy,  Commissioner,  dissenting:  I  do  not  agree  with  the 
majority  report.  I  think  that  the  following  deductions  may 
fairly  be  drawn  from  the  testimony :  That  the  so-called  Marion 
section  of  Jersey  City  has  a  population  of  about  11,000;  that 
1,791  of  these  people  who  now  use  the  Summit  avenue  station 
would  (the  same  fare  prevailing)  in  all  probability  use  the  pro- 
posed West  Side  avenue  station  because  of  its  more  convenient 
location;  that  in  addition,  probably  between  500  and  600  em- 
ployees of  factories  would  use  it ;  that  the  section  in  question  is 
developing  rapidly  and  contains  industrial  plants  employing  sev- 
eral thousand  persons ;  that  the  steam  railroad  service  at  Marion 
is  not  proper  or  adequate ;  that  the  street  railway  service  on  the 
turnpike  line  on  West  Newark  avenue  is  poor,  largely  on  account 
of  unavoidable  delays  caused  by  the  other  vehicular  traffic  on 
that  street ;  that  the  walk  to  the  Summit  avenue  station  for  most 
^f  the  persons  residing  in  the  section  mentioned  is  up  hill,  from 
ten  to  fifteen  minutes'  duration  and  over  a  circuitous  route ;  that 
the  new  West  Side  avenue  station  would  be  2,700  feet  from  the 
one  at  Summit  avenue;  that  the  manufacturing  plants  in  this 
section  have  difficulty  in  getting  customers  because  of  the  dis- 
tance from  Summit  avenue. 

The  Hudson  &  Manhattan  Railroad  Company's  defense  is  a 
plea  to  the  jurisdiction  of  the  Board.  Assuming  that  the  peti- 
tions as  originally  filed,  both  of  the  civic  bodies  and  the  city,  were 
open  to  this  objection  in  asking  that  the  Board  order  the  opera- 
tion of  trains  and  carrying  of  passengers  by  the  respondents  to 
New  York,  the  amended  petitions  deal  with  matters  aflFecting 
intrastate  service  purely,  and  present  a  case  within  the  juris- 
diction of  this  CoDMnission.  The  Hudson  &  Manhattan  Rail- 
road Company,  after  introducing  in  evidence  a  map  of  its  line 
and  the  agreement  between  the  companies  in  respect  to  the  opera- 
tion of  the  system,  took  no  further  part  in  the  case,  and  there- 
after the  defense  was  conducted  by  the  Pennsylvania  Railroad 
Company.  The  objections  of  that  company  to  the  prayer  of  the 
petition  will  be  considered. 
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(1)  That  it  is  merely  the  lessee  of  the  right  of  way,  and  that 
its  lessor,  the  United  New  Jersey  Railroad  &  Canal  Company, 
is  not  a  party.  It  is  not  necessary  that  any  other  than  the  operat- 
ing utility  be  made  a  party.  Public  Utility  act,  Laws  1911, 
chap.  195,  §  15. 

(2)  That  the  steam  service  is  adequate.  The  testimony  of 
Saul  and  others  is  uncontradicted  that  the  number  of  trains  stop- 
ping at  the  Marion  station  is  less  than  it  was  a  few  years  ago. 
The  time-table  gives  no  west-bound  train  after  7:45  a.  m.  until 
10:28,  and  none  between  2:27  p.  m.  and  4:32  p.  m.  The  first 
east-bound  train  after  8:32  a.  m.  is  10:06,  and  there  is  none 
thereafter  for  three  hours.  In  the  twenty-four  hours  there  are 
only  17  trains  each  way.  This  is  not  proper  or  adequate  service 
to  a  district  with  a  population  of  more  than  11,000.  The  steam 
trains  do  not  go  to  any  of  the  stations  on  the  electric  line  east  of 
Summit  avenue  .except  Exchange  Place,  nor  do  they  stop  at  Man- 
hattan transfer,  points  to  which  the  petitioners  desire  transpor- 
tation. 

(3)  A  stop  at  the  new  station,  it  is  contended,  would  necessi- 
tate a  delay  in  train  operation  of  two  minutes  between  Newark 
and  Summit  avenues,  the  line  between  these  points  is  a  rapid 
transit  or  express  service  and  the  large  number  of  Newark  pas- 
sengers should  not  be  delayed.  This  is  the  objection — ^the  inter- 
ference with  the  character  of  the  line  as  a  rapid-transit  one — 
most  strenuously  urged.  A  railroad's  first  duty  is  to  properly 
serve  the  territory  through  which  it  runs.  The  characterization 
by  the  company  of  its  line  as  a  rapid-transit  line  does  not  change 
or  aflFect  that  duty.  If  it  has  the  right  to  say  that  the  Newark 
passengers  shall  not  be  delayed  by  a  stop  at  Marion,  it  may  also, 
for  the  same  reason,  request  that  the  station  be  abolished  at  Har- 
rison (the  population  of  which  according  to  the  1910  census  is 
but  slightly  in  excess  of  that  of  the  Marion  section).  The  travel- 
ing public  of  New  York  patronizing  the  Pennsylvania  Railroad 
Company's  trains  for  Philadelphia  may  similarly  feel  incon- 
venienced by  a  stop  at  Newark,  but  no  matter  how  anxious  the 
company  might  be  to  accommodate  the  New  York  patrons  it 
would  not  be  permitted  to  exclude  the  Newark  public  from  the 
use  of  its  transportation  facilities.  Express  service  on  a  passen* 
ger  railway  is,  of  course,  to  be  encouraged  where  it  can  be  main- 
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tained  ooincidently  with  local  service;  but  if  its  maintenance 
excludes  the  local  servicei  the  community  may  properly  demand 
that  the  express  service  be  regulated  to  meet  the  reasonable  re- 
quirements of  local  service.  If  the  number  of  people  now  travel- 
ing daily  from  the  Marion  district  to  the  Summit  avenue  station 
who,  presumably,  would  use  the  new  station,  be  added  to  the  num- 
ber of  factory  employees  in  the  district  who  have  signified  their 
intention  of  using  it,  an  aggregate  of  about  2,400  persons  daily 
might  reasonably  be  expected  to  avail  themselves  of  the  new  sta- 
tion facilities.  This  number  is  not  so  inconsiderable  that  its 
convenience  can  be  altogether  ignored  because  its  accommodation 
may  occasion  a  delay  of  two  minutes  or  less  to  a  larger  number. 
The  practical  difficulty  which  the  respondent  sets  up  is  the  main- 
tenance of  an  express  service  on  what  is,  or  should  be,  local- 
service  tracks,  a  difficulty  that  must  exist  always  where  separate 
tracks  are  not  provided  for  the  two  services.  The  people  of 
Marion  should  not  be  made  to  suffer  if  the  railroad  finds  itself 
confronted  by  an  embarrassment  which  it  alone  has  caused  and 
of  which  it  may  relieve  itself  by  the  construction  of  necessary 
additional  tracks. 

But  it  is  doubtful  if  any  part  of  this  line  can  be  considered 
as  devoted  to  express  service  solely.  The  respondent  indeed 
states  that  the  only  portion  of  it  so  used  is  that  between  the  Man- 
hattan transfer  and  Summit  avenue.  All  the  rest  of  the  line  it 
declares  to  be  ^^local  traffic,"  and  as  such  it  is  designated  on  the 
photographic  map  introduced  in  evidence.  From  Newark  to 
Manhattan  transfer  and  from  Summit  avenue  to  Cortlandt  street, 
New  York,  it  is  a  local-service  line.  A  stop  is  made  at  every 
station  between  Newark  and  New  York.  Why  the  line  is  an 
express  line  between  Manhattan  transfer  and  Simunit  avenue, 
which  are  immedia.te  stations,  and  is  not  an  express  line  between 
any  other  immediate  stations,  is  not  clear.  If  it  is  a  local-traffic 
line  between  all  other  stations  it  would  seem  to  be  a  similar  line 
between  Manhattan  transfer  and  Summit  avenue. 

While  dwelling  on  this  phase  of  the  case  it  is  significant  that 
Mr.  Frank  L.  Sheppard,  the  general  superintendent  of  the  Penn* 
sylvania  Eailroad,  in  the  answer  filed  by  him  for  the  railroad  to 
the  petition  herein,  omitted  any  reference  to  the  claim  later  made 
by  this  company  that  the  establishment  of  a  new  station  would  do 
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violence  to  the  original  design  of  a  rapid-traniit  line  as  oonceiTed 
by  the  officials  of  the  railroad  of  which  he  himself  is  an  important 
official, 

(4)  The  respondent  contends  that  a  new  station  would  add 
complications  to  the  ticket  collecting  system  now  in  effect.  This 
is  a  matter  of  detail  I  have  no  doubt  that  the  splendidly  effi- 
cient administrative  force  of  the  Pennsylvania  Railroad  Com- 
pany could  find  a  way  to  overcome  the  difficulty,  but  at  all  events 
it  is  not  a  matter  which  should  be  permitted  to  stand  in  the  way 
of  the  right  of  the  public  to  proper  and  adequate  service, 

(6)  The  construction  of  a  by-pass  or  gauntlet  which  would 
be  necessary  at  the  new  station  site  would  create  an  unnecessary 
danger  in  the  separate  operation  of  the  steam  trains  and  electric 
trains  at  that  point.  This  contention  of  the  respondent  is  based 
upon  the  fact  that  the  cars  of  the  main  line  used  in  the  steam 
service  are  so  much  wider  than  the  tube  cars  that  the  same  track 
cannot  be  used  for  both  classes  of  equipment  at  the  station  plat- 
forms. To  obviate  this  condition  the  gauntlet  arrangement  was 
installed  at  Manhattan  transfer  and  a  by-pass  at  Summit  avenue. 
Approaching  these  stations,  both  classes  of  equipment  use  the 
same  tracks  to  within  a  very  short  distance  of  the  station,  the 
steam  cars  being  switched  to  a  separate  track  passing  the  station. 
The  additional  element  of  danger  complained  of  ite  in  this  switch- 
ing operation,  the  engineer  of  the  steam  locomotive  in  approach- 
ing the  station  being  obliged  to  follow  a  different  signal  system 
from  the  electric  car  motorman.  But  in  the  light  of  the  testi- 
mony that  the  system  has  been  in  operation  for  three  years  at 
Manhattan  transfer  and  Summit  avenue  without  accident,  I 
believe  that  the  feasibility  and  safety  of  operation  of  the  system 
has  been  proved  sufficiently  to  justify  the  conclusion  that  the 
hazard  does  not  differ  greatly  from  that  of  any  other  switching 
operation.  In  this  as  in  all  other  switching  movements,  the 
engineer  presumably  proceeds  at  a  reasonably  slow  rate  of  speed. 

(6)  The  West  Side  avenue  section,  it  is  contended,  is  ade- 
quately served  by  the  existing  station  at  Summit  avenue.  Refer- 
ence to  the  testimony  of  Mr.  Lane  and  the  nir.p  produced  in  evi- 
dence shows  that  the  section  in  question  beginning  on  the  western 
slope  of  the  hill  which  forms  the  higher  portion  of  Jersey  City 
runs  westerly  about  half  a  mile  to  the  meadowa  which  skirt  th^ 
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Hackensack  river,  while  the  distance  from  its  northern  to  its 
southern  boundary  is  about  J  of  a  mile.  The  Lorillard,  Menglc 
Box  Company,  Brewster  Cocoa,  Manhattan  Brier  Pipe  Com- 
pany, and  other  plants  employing  nearly  6,000  persons,  .are  lo- 
cated there.  The  steam  train  service  which  this  section  at  one 
time  received  has  been  reduced  by  the  respondent  since  the  Sum- 
mit avenue  station  was  erected:  The  very  location  of  the  station 
at  Marion  and  its  maintenance  for  many  years  with  better  service 
than  at  present,  according  to  the  testimony,  would  seem  to  be  an 
acknowledgment  by  the  railroad  company  that  the  "company  itself 
considered  that  section  entitled  to  proper  station  and  transporta- 
tion facilities.  People  in  this  district  are  compelled  now  to  go 
to  the  Summit  avenue  station  up  a  hill  of  considerable  length 
and  grade.  Most  of  them  must  travel  half  a  mile  or  more  to 
obtain  train  service  that  was  formerly  readily  accessible.  For 
the  railroad  company  stopped  more  trains  at  Marion,  and  al- 
though those  trains  were  not  through  trains  they  enable  the 
population  flfere  to  connect  more  easily  with  the  express  and 
through  train  service  to  all  points  on  the  Pennsylvania  Kailroad 
system  at  its  terminus  at  Exchange  Place  in  Jersey  City.  When 
it  is  remembered  that  the  terminus  has  been  transferred  to  New 
York,  and  practically  the  entire  express  train  service  of  that  rail- 
road is  only  available  at  New  York  or  Manhattan  transfer,  neces- 
sitating a  longer  journey  by  the  Marion  people  who  desire  such 
service,  it  cannot  be  denied  that  those  people  have  been  deprived 
of  some  of  the  opportunity  for  service  by  the  respondent  Penn- 
sylvania Railroad  Company  which  they  possessed,  and  which  is 
not  compensated  for  by  a  station  undeniably  less  accessible  on 
the  tube  line,  connecting,  as  it  does,  with  the  express  train  service 
only  in  New  York  up  town  or  at  Manhattan  transfer  in  Kearny. 
(7)  The  railroad  company  objects  to  the  construction  of  a 
station  at  West  Side  avenue  because  of  its  cost.  The  expert 
called  on  behalf  of  that  company  gave  his  opinion  as  to  the  cost 
of  a  station  according  to  two  different  plans.  One  plan  involved, 
among  other  things,  the  abolition  of  grade  crossings,  the  elevation 
of  the  tracks,  the  building  of  a  depressed  station,  and  the  addi- 
tion of  two  tracks  making  a  four-track  system  instead  of  a  two- 
track  line  for  passenger  service,  at  a  cost  of  $1,112,000.     In  the 
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expert  himself  who  wrote  part  of  it  contends  seriously  for  this 
plan.  I  do  not  feel  called  upon  to  consider  it  because  a  station 
involving  such  cost  is  not  necessary.  Without  going  into  the 
details  of  the  estimate  we  might  call  attention  to  the  fact  that  a 
quadruple  tracking  of  the  system  is  included  in  it  Why  the 
undoubtedly  great  cost  of  two  additional  tracks,  which  would 
benefit  the  whole  line,  should  be  set  up  to  defeat  the  demand  of 
the  Marion  section  for  a  station  is  not  clear.  If  such  additional 
tracks  are  not  needed  now  the  addition  of  a  station  there  cannot 
make  them  necessary.  If  the  traffic  on  this  line  now  requires 
additional  tracks  the  cost  of  their  construction  should  be  charged 
against  the  whole  line. 

The  second  estimate  presented  by  the  expert  was  for  a  station 
built  at  grade.  Apparently  his  ideas  of  the  cost  of  such  a  sta- 
tion and  those  of  the  company  are  not  harmonious.  The  cost 
of  this  station  according  to  the  expert  is  $390,000.  The  rail- 
road company's  answer  filed  in  the  proceeding  says  that  it  will 
cost  a  sum  varying  between  $100,000  and  $300,000*,  "depending 
on  the  method  in  the  construction  of  the  station  and  the  condi- 
tions of  surrounding  property,  the  elimination  of  grade  crossings 
and  substitution  of  a  tunnel  or  of  an  undergrade  crossing  at  the 
nearest  available  location  west."  I  assume  that  the  estimate  of 
cost  set  forth  in  the  company's  answer  is  what  its  own  engineers 
gave  it.  The  expert  who  testified  as  to  a  cost  of  $390,000  was 
not  in  the  regular  employ  of  the  company.  The  highest  possible 
cost  of  a  station  at  grade  as  stated  in  the  company's  answer  is 
$300,000,  and  in  that  sum  the  best  method  of  construction,  the 
conditions  of  surrounding  property,  elimination  of  grade  cross- 
ings, and  substitution  of  a  tunnel  or  undergrade  crossing,  are 
included.  I  infer  that  the  station,  therefore,  may  be  installed 
at  grade  for  the  lower  sum  mentioned  in  the  answer  of  the  com- 
pany; namely,  $100,000.  This  sum  seems  to  be  a  sufficient 
cost  for  a  station  to  satisfy  the  needs  of  this  community.  The 
expert's  estimate  calls  for  expenditures  in  construction  which  I 
cannot  conceive  as  necessary.  For  instance,  without  going  into 
more  than  a  few  items,  I  am  not  at  all  convinced  that  it  is  neces- 
sary to  excavate  40,000  yards  of  soil  for  a  station  built  at  grade 
on  land  that  is  level,  nor  even  if  that  quantity  of  excavation 
should  be  necessary  that  it  would  cost  $160,000.     ^or  do  I  see 
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why  it  is  neoesBary  to  build  a  new  overhead  bridge  at  Tonnele 
avenue  880  feet  distant  at  a  cost  of  $28,400,  or  to  repair  the  old 
Marion  station  at  a  cost  of  $4,000.  He  admitted  that  his  esti- 
mate was  based  upon  the  view  that  the  station  should  be  con- 
structed in  accordance  with  what  he  termed  'Tennsylvania  stand- 
ards," but  also  admitted  that  no  other  station  on  this  electric 
line  was  built  according  to  such  standards.  He  said  a  station 
building  which  would  accommodate  the  traffic  could  be  built  for 
$10,000  less  than  his  estimate  of  $23,000.  The  item  in  his 
estimate,  ^'cost  of  maintaining  traffic  $40,000,"  has  not  been  ex- 
plained in  detail,  nor  does  it  appear,  in  view  of  City  Commis- 
sioner Brensinger's  statement  that  the  city  will  grant  the  use  of 
an  adjoining  street  for  $2,400,  what  property  must  be  acquired 
to  cost  $20,000.  Taking  his  figures  of  cost  of  track  construction 
$41,800,  building  and  shelters  $13,000,  conduits  $5,000,  inter- 
locking signals  $12,000,  it  would  seem  that  the  installation  of 
the  station  would  cost  about  $72,000,  to  which  sum  10  per  cent 
for  engineer's  fees,  interest  during  construction,  etc.,  and  $2,400 
for  the  street  rights,  should  be  added. 

I  think  that  the  estimate  of  Mr.  Dunham,  the  civil  engineer 
who  testified  for  the  petitioners,  that  the  entire  cost  of  installing 
the  station  would  be  $15,000,  is  too  low.  I  note  that  he  omits 
from  his  estimate  the  construction  of  a  gauntlet  or  by-pass,  one 
or  the  other  of  which  I  believe  necessary.  I  am  inclined,  as 
above  indicated,  to  believe  that  the  cost  of  installation  of  the 
station  would  be  within  the  lower  of  the  sums  stated  in  the  com- 
pany's answer,  viz.,  $100,000. 

As  to  the  cost  of  maintaining  the  station,  we  have  three  esti- 
mates,— Mr.  Forgie's,  $71.25  per  day,  Mr.  Lane's  $50,  and  Mr. 
Dunham's,  $20.  I  am  inclined  to  accept  the  figure  of  Mr.  Lane, 
who  was  in  charge  of  the  traffic  arrangements  of  the  Brooklyn 
Bridge  railway  system  for  some  years. 

The  detailed  items  of  Mr.  Lane's  estimate  of  the  cost  of  operat- 
ing and  maintaining  the  station  aggregate  $43.73  per  day,  but 
he  said  he  made  it  a  round  figure  of  $60  per  day,  nearly  $7  per 
day  more.  He  also  estimated  the  cost  of  power  for  stopping  and 
starting  trains  at  the  station  at  $7  a  day  more  than  Mr.  Forgie's 
estimate,  but  he  computed  interest  upon  a  cost  basis  of  only 
$15,000,  the  figure  given  him  by  Mr.  Dunham  as  the  probable 
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cost.  It  is  probably  fair  that  a  halfway  figure  between  Mr. 
Forgie's  estimate  for  cost  of  power  and  Mr.  Lane's  be  taken. 
This  would  reduce  Mr.  Lane's  detailed  estimate  to  about  $40 
per  day.  Adding  to  this  interest  at  4J  per  cent,  the  rate  sug- 
gested by  Mr.  Forgie,  on  $85,000,  the  balance  of  the  sum  allowed 
for  the  establishment  of  the  station,  or  say  about  $10  per  day, 
brings  the  total  for  maintenance  and  interest  on  cost  of  invest- 
ment up  to  about  $50  per  day  or  $18,250  annually. 

Under  the  terms  of  the  agreement  between  the  Pennsylvania 
Railroad  Company  and  the  Hudson  &  Manhattan  Railroad  Com- 
pany and  others  as  to  joint  operation  of  the  system  the  latter  is 
to  receive  from  the  former  %o  per  cent  of  the  amount  charged 
between  any  point  west  of  Summit  avenue  and  any  station  of  the 
Hudson  &  Manhattan  Company  in  Jersey  City  and  New  York ; 
but  in  no  event  should  it  ever  receive  more  than  5  cents  nor  less 
than  4  cents  per  passenger.  The  fare  from  Summit  avenue  to 
down  town  Jersey  City  and  New  York  is  5  cents.  The  fare 
from  the  new  station  owing  to  the  additional  half  mile  should, 
in  my  judgment,  be  6  cents.  If  after  a  year's  operation  it  should 
appear  that  such  fare  is  unreasonable,  it  could  be  readjusted  by 
the  Board.  Taking  the  above  ratio  as  the  rate  of  division,  the 
Pennsylvania  Company  would  receive  about  4  cents  for  each 
east-bound  passenger,  and  the  Hudson  &  Manhattan  2  cents.  A 
similar  division  as  to  west-bound  passengers  to  West  Side  avenue 
delivered  by  the  Hudson  &  Manhattan  could  be  fixed. 

As  stated,  supra,  the  number  of  persons  who  would  probably 
use  the  new  station  daily  at  a  5-cent  fare  is  2,400.  Assuming  that 
25  per  cent  of  these  would  decline  to  use  the  station  because  of 
the  increase  in  fare,  there  would  remain  1,800  who  would  do  so 
both  ways.  Upon  the  basis  of  division  above,  the  Pennsylvania 
Company  would  receive  $72  per  day  from  the  station,  which 
would,  in  my  judgment,  cover  all  costs  of  operation  and  mainte- 
nance and  leave  a  fair  margin  of  profit.  Of  course  .the  Penn- 
sylvania company  would  receive  all  fares  from  West  Side  avenue 
to  points  west  of  that  place. 

It  has  been  suggested  that  the  agreement  between  the  com- 
panies may  be  interfered  with  if  a  new  station  involving  a  new 
rate  of  fare  be  established.     This  may  or  may  not  be  true.     But 
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seirlce  which  this  Board  exercising  the  power  of  the  state  may 
not  supervise. 

The  reasons  assigned  in  the  majority  report  of  this  Board  for 
its  refusal  to  direct  the  building  of  a  station  are:  Firsts  that 
the  petitioners,  having  consented  that  no  electric  trains  stopping 
at  Manhattan  transfer  be  required  to  make  a  stop  at  Summit 
avenue  (such  consent  having  been  given  by  petitioners  in  order 
to  meet  the  objection  that  the  main-line  trains  at  the  Manhattan 
transfer  might  be  delayed  by  a  West  Side  avenue  stop  of  the 
connecting  electric  train),  would  find  that  the  remaining  trains 
would  not  furnish  satisfactory  service  and  therefore  many  of  the 
people  of  the  Marion  section  would  still  go  to  the  Summit  avenue 
station,  where  there  is  better  train  service.  It  doesn't  seem  to 
me,  however,  that  because  the  Marion  people  were  reasonable 
enough  not  to  demand  the  stopping  of  Manhattan  transfer  con- 
necting trains,  that  their  concession  can  fairly  be  used  to  defeat 
their  demand  for  a  station.  Reduced  to  logical  form  the  reason- 
ing of  the  majority  report  is  this:  The  people  of  Marion  are 
willing  that  trains  connecting  at  Manhattan  transfer  should  not 
be  stopped  at  West  Side  avenue ;  but  the  Board  says  that  owing 
to  such  generous  consent  it  finds  that  the  remaining  trains  would 
not  furnish  the  people  of  Marion  satisfactory  service;  therefore 
in  order  that  the  people  of  Marion  shall  not  have  to  put  up  with 
unsatisfactory  or  insufficient  train  service,  the  Board  will  allow 
them  no  train  service  whatever. 

If  the  petitioners  are  to  be  penalized  for  their  offer  of  com- 
promise on  the  number  of  trains  to  be  stopped  at  the  proposed 
new  station  by  the  loss  of  such  station,  they  should  be  permitted 
to  withdraw  their  offer  and  insist  that  all  trains  necessary  to 
furnish  them  sufficient  service  shall  be  required  to  stop  at  West 
Side  avenue. 

The  majority  report  says  that  because  there  are  some  trains 
from  and  to  ITew  York  which  use  Summit  avenue  as  a  terminus, 
many  of  the  people  of  Marion  would  still  continue  to  use  the 
Sunmiit  avenue  station  even  if  the  West  Side  avenue  station 
were  installed.  This  objection  would,  however,  be  overcome  by 
a  compliance  on  the  part  of  the  Board  with  the  prayer  of  the 
petition  that  all  trains  to  Summit  avenue  be  required  to  continue 
to  West  Side  avenue.     There  does  not  appear  to  be  any  reason 
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why  this  should  not  be  done.  The  railroad  yard  is  about  half 
way  between  Summit  avenue  and  West  Side  avenue,  and  trains 
terminating  their  trips  at  Summit  avenue  at  present  must  go  to 
the  westerly  end  of  the  yard  to  switch  to  another  track.  Ifeces- 
sarily  going  half  the  way,  therefore,  to  West  Side  avenue,  I  think 
that  an  additional  1,200  or  1,400  feet  to  that  avenue  would  not 
seriously  interfere  with  the  operations  of  the  road. 

The  second  and  third  reasons  assigned  for  the  refusal  of  the 
petitioners^  request  is  that  the  Hudson  &  Manhattan  Company 
is  receiving  5  cents  per  passenger  from  Summit  avenue,  and  if 
a  greater  fare  were  not  allowed  from  West  Side  avenue  the  Penn- 
sylvania would  carry  passengers  between  Summit  and  West  Side 
avenues  for  nothing,  or  the  Hudson  &  Manhattan  would  receive 
less  than  5  cents.  In  the  first  place,  if  it  is  assumed  that  noth- 
ing less  than  a  5-cent  fare  for  the  Hudson  &  Manhattan  Com- 
pany is  reasonable,  such  assumption  is  overthrown  by  that  com- 
pany's agreement  with  the  Pennsylvania  company,  which  names 
4  cents  as  an  acceptable  and  prima  facie  reasonable  fare.  In 
the  second  place,  the  fare  of  6  cents  which  I  have  above  shown 
would  allow  to  the  Pennsylvania  company  a  reasonable  return. 
To  the  suggestion  that  this  is  no  evidence  of  what  a  reasonable 
joint  fare  should  be,  the  answer  is  that  the  joint  agreement  is 
itself  the  best  evidence  of  what  that  fare  should  be. 

These  are  the  only  reasons  given  in  the  majority  report  for 
the  conclusions  reached  therein.     These  conclusions  are : 

"1,  It  does  not  appear  that  train  service,  identical  with  that 
provided  at  Summit  avenue,  can  reasonably  be  required  at  a 
station  at  West  Side  avenue."  On  the  other  hand,  in  my  opinion 
it  does  not  appear  that  it  would  be  unreasonable  to  require  such 
.service  at  West  Side  avenue.  In  fact,  there  is  no  evidence  of 
any  kind  to  support  the  conclusion,  and  therefore  no  justification 
for  it. 

2.  The  second  conclusion  of  the  majority  of  the  Board  is  that 
it  would  be  unreasonable  to  establish  a  5-cent  fare  from  West 
Side  avenue  to  Hudson  &  Manhattan  stations,  and  if  a  greater 
fare  were  charged,  such  greater  fare,  together  with  the  greater 
number  of  trains  at  Summit  avenue,  would  cause  people  of  the 
Marion  section  to  continue  to  patronize  the  Summit  avenue  sta- 
tion.    This  is  based  upon  the  first  reason  considered  in  the  ma- 
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jority  report  and  which  I  have  discussed  abova  I  might  say, 
however,  that  I  doubt  that  there  are  many  persons  in  this  section 
among  the  1,304  who  now  have  to  walk  to  Summit  avenue  who 
will  climb  a  long  steep  hill  and  travel  from  a  quarter  to  a  half 
mile  farther  to  catch  a  train  in  order  to  save  the  1  cent  additional 
fare  proposed.  As  to  those  who  now  go  by  trolley  numbering 
430,  I  think  nearly  all  will  use  West  Side  avenue  to  avoid  the 
payment  of  two  fares. 

3.  The  third  conclusion  is  that  the  additional  expenditure 
necessary  to  install  a  new  station  would  not  be  justified.  As  I 
have  shown  above,  the  income  from  the  station  would  be  $72  per 
day  (which  might  be  increased  by  transients  who  would  not  use 
the  station  every  day,  but  would  use  it  once  or  twice  a  week). 
This  would  furnish  a  net  income  to  the  company  of  over  $20  per 
day. 

4.  The  fourth  conclusion  is  that  the  number  of  passengers 
would  not  be  sufficiently  large  to  justify  the  Board  at  this  time 
in  issruing  an  order,  **which  would  interfere  with  the  high  speed 
service  now  maintained  between  Manhattan  transfer  and  Sum- 
mit avenue."  This  question  has  been  covered  in  the  first  part  of 
my  report.  Notwithstanding  this  conclusion  of  the  majority  of 
the  Board,  it  is  added  in  an  addendum  following  the  conclusions 
that  it  is  not  unreasonable  to  expect  ^^in  the  not  distant  future" 
that  the  express  service  must  be  subordinated  to  the  local  service 
by  the  location  of  a  station  at  Marion.  If  this  means  that  the 
majority  view  is  likely  to  change  in  the  near  future,  there  does 
not  seem  to  me  any  justification  for  compelling  these  petitioners 
to  again  be  subjected  to  the  expense,  loss  of  time,  and  labor  to 
obtain  a  decision  in  their  favor  which  may  just  as  well  be  ren- 
dered now. 


NBW  YORK  PimiilC  SS3EIVIOE  OOMMISSION,  SBOOND 
DISTRICT. 

IN  BE  LOCKPORT  LIGHT,  HEAT,  ft  POWEE  COMPANY. 
[No.  229;  Case  Ko.  4335.] 


TtUudion  —  Theories  •f — When  unneee^sary  —  Inadequate  retu^hit, 

1.  The  ezamiaaikm  of  valuitiQii  theories  respecting  reproduction 
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values,  deficiency  o£  return,  going  value^  etc.,  is  unneceBsary,  in  fix- 
ing an  increase  in  rates  for  electric  light  and  power,  where  the  utility 
is  not  earning  a  fair  return  even  upon  the  investment  in  the  bare  physi- 
cal property. 
VaUiatitnt'^W&rMng  capital '^  Minhnutn  aUoujance* 

2.  A  minimum  allowance  of  $25,000  was  held  neceesary  for  working 
capital  for  an  electric  light  and  power  company,  whose  bare  physical 
property  was  valued  at  $467,435. 

Hetum '^  Electric  light  and  power  ^^  Percentage. 

3.  An  electric  light  and  power  company  was  permitted  to  increase 
its  ratea  to  earn  an  assumed  return  of  7  per  cent  upon  the  value  of  the 
bare  physical  property  plus  an  allowance  for  working  capital,  where 
stockholders  were  getting  a  return  of  only  slightly  more  than  2  per 
cent  on  their  investment  in  the  bare  physical  property  without  any  al- 
lowance for  intangibles  or  working  capital. 

[October  5,  1915.] 

Petition  of  the  Lockport  Light,  Heat,  &  Power  Company  for 
permission  to  increase  its  rates  for  electric  lighting  and  power 
service ;  granted. 

Appearances :  George  H.  Olney,  Storrs  &  Storrs  (by  Wm,  W. 
Storrs),  and  Martin  S.  Decker,  for  petitioner;  M.  A.  Federspiel, 
former  corporation  counsel,  and  Eoy  H,  Ernest,  corporation  coun- 
sel, for  mayor  and  common  council  pf  the  city  of  Lockport,  for 
the  city  of  Lockport.  , 

Carr,  Commissioner:  Petition  filed  May  27, 1914.  Hearings 
held  on  July  1,  1914,  and  July  12,  1916,  in  the  cities  of  Albany 
and  Lockport,  respectively. 

This  is  a  proceeding  brought  by  the  Lockport  Light,  Heat,  & 
Power  Company  for  the  purpose  of  obtaining  the  approval  of  this 
Commission  to  the  establishment  of  increased  rites  for  electric 
energy  in  the  city  of  Lockport,  New  York.  The  coJatention  of  the 
company  is  that  it  is  not  earning  a  fair  return  upon  its  invest- 
ment, and  from  the  evidence  presented  to  the  Commission,  this 
undoubtedly  is  the  fact.  This  claim  of  the  company  was  not 
contested  at  the  hearing,  so  we  are  able  at  the  outset  to  proceed 
upon  the  theory  that  the  company  is  entitled  to  earn  more  money 
for  the  service  which  it  renders  in  Lockport.  The  only  way  in 
which  it  can  increase  its  operating  revenue  is  by  increasing'  its 
rates.  The  situation  with  reference  to  this  particular  corporation 
was  very  favorable  for  a  rate  investigation  by  the  Commission 
because  its  affairs  have  been  examined  into  by  the  Commission 
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numerous  times  in  recent  years;  in  fact,  as  late  as  1913,  when 
an  order  was  made  approving  certain  fixed  capital  allocations 
made  by  the  petitioner. 

The  company  and  the  city  were  both  ably  represented  by  coun- 
sel and  engineers  so  that  the  whole  matter  was  presented  to  the 
Commission  in  all  its  aspects  clearly  and  convincingly.  During 
the  progress  of  the  last  hearing,  the  parties  agreed  that  the  actual 
fixed  capital  of  the  respondent  employed  in  its  electric  light  and 
power  department  as  of  July  1,  1914,  was  $467,436.66;  this, 
however,  did  not  include  anything  for  working  capital  which  the 
company  claimed  should  be  at  least  $35,000,  and  which  the  city's 
representative  suggested  ought  to  be  about  $25,000.  The  com- 
pany also  claimed  that  it  was  entitled  to  an  allowance  of  $138,000 
for  overhead  charges,  such  as  legal  expenses,  engineering  and 
superintendence,  interest  and  taxes  during  construction,  con- 
tractor's profits,  omissions,  contingencies,  etc.,  all  of  which  would 
be  incurred  in  reproducing  the  property,  and  a  substantial  por- 
tion of  which  had  probably  been  expended  in  developing  the 
property.  This  was  not  gone  into  extensively,  as  it  seemed  un- 
necessary for  the  purposes  of  this  case.  In  other  words,  the 
figures  $467,436.66  represented  the  bare  bones  of  the  property  so 
to  speak.  While  the  company  demonstrated  that  it  could  prob- 
ably substantiate  a  claim  for  a  large  amount  for  deficiency  of 
return,  yet  this  was  not  pressed  because  it  was  apparent  that  it 
could  not  increase  its  rates  in  Lockport  sufficiently  to  obtain  a 
return  on  an  amount  which  might  be  justified  for  such  a  de- 
ficiency and  still  retain  its  business  there. 

[1]  It  was  80  apparent  from  the  figures  presented  that  the 
company  was  not  even  earning  a  fair  return  upon  the  bare  bones, 
that  it  was  deemed  unnecessary  to  delve  into  the  realms  of  theory 
for  the  purpose  of  determining  reproduction  values,  deficiency 
of  return,  going  value,  etc 

[2,  3]  The  agreement  of  the  parties  relative  to  the  fixed  capi- 
tal as  of  July,  1914,  rendered  it  proper  to  begin  at  once  an  exami- 
nation of  the  subject  of  earnings  for  the  purpose  of  determining 
what  rate  of  return  the  company  was  obtaining  upon  that  amount 
of  investment  The  figures  presented  were  most  illuminating; 
We  give  them  for  the  year  1912,  as  those  were  the  figures  used 

in  the  petition: 
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Income  Electrie  department «, 9152,630.08 

Operating  expenses $126,309.31 

Depreciation  suspense  ordered  by  the  Commission  . .         2,300.00 
Depreciation  at  3  per  cent  on  valuation  of  property      14,023.06 

141,722.37 

Gross  income $10,016.71 

These  figures  were  not  disputed  by  the  representatives  of  the 
city,  and  we  therefore  have  a  situation  where  the  stockholders  of 
the  petitioner  are  getting  a  return  on  their  investment  of  slightlv 
more  than  2  per  oent  without  allowing  anything  for  intangibles 
or  working  capital.  It  should  be  borne  in  mind  that  the  company 
is  entitled  to  have  a  working  capital  of  at  least  $25,000  upon 
which  it  is  also  entitled  to  earn  a  fair  return.  We  do  not  here 
determine  that  the  company  should  be  limited  to  a  working  capi- 
tal of  $25,000,  but  for  the  purposes  of  this  decision,  we  are 
agreed  that  such  working  capital  should  be  at  least  the  sum  here- 
in mentioned.  Assuming  that  the  company  is  entitled  to  earn 
a  return  of  7  per  cent  upon  a  valuation  of  $492,435,  which 
figure  includes  the  amount  above  mentioned  for  working  capital, 
then  its  income  available  for  interest  and  dividends  should  be 
$34,470  per  annum.  It  will  be  seen,  therefore,  that  the  company 
must  have  a  substantial  increase  in  its  rates  in  order  to  produce 
this  revenue.  It  must  also  earn  an  additional  amount  of  $9,228 
a  year  to  take  care  of  the  increased  cost  of  power.  On  the  basis 
of  the  earnings  for  the  year  ended  June  30,  1914,  the  company 
is  earning  practically  nothing  for  its  stockholders  after  providing 
for  necessary  reserves  which  it  is  required  to  take  care  of  out  of 
its  earnings. 

Since  the  hearing  in  July,  1915,  the  engineers  of  the  company, 
the  city,  and  the  Commission  have  been  actively  at  work  in  an 
attempt  to  work  out  a  schedule  of  rates  which  would  be  fair  to 
the  people  of  the  city  of  Lockport  as  well  as  the  company,  and  it 
is  believed  they  have  been  successful.  It  appears  from  the  record 
that  the  rates  in  the  city  of  Lockport  are  as  low  or  lower  than  in 
the  near-by  cities ;  in  fact,  it  must  be  admitted  that  some  of  the 
rates  are  much  lower  than  the  company  is  warranted  in  giving. 
This  is  particularly  true  with  regard  to  the  commercial  power 
and  the  wholesale  power  rates.  It  is  these  rates  which  ought 
properly  to  be  advanced  in  order  to  give  the  company  a  fair  re- 
turn for  its  service.     Some  increases  are  also  justified  in  the 
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rates  for  residence  and  for  oozmnercial  lighting.  A  schedule  has 
been  worked  out  which  will  enable  the  company  to  earn  an  in- 
creased revenue  of  $41,667  per  annum  if  it  is  able  to  retail  all 
of  its  present  customers ;  if  it  loses  any  of  them,  then  it  will  not 
increase  its  earnings  to  this  extent,  unless  the  remaining  cus- 
tomers give  the  company  more  business  or  it  obtains  new  cus- 
tomers to  make  up  for  those  who  cease  to  use  its  service.  The 
fact  that  the  engineers  of  both  parties  as  well  as  the  engineers 
of  the  Commission  agree  that  the  new  schedule  of  rates  proposed 
is  fair,  makes  the  Commission  feel  thoroughly  justified  in  order- 
ing it  into  effect  as  of  November  1,  1915,  and  to  continue  for  a 
period  of  three  years  thereafter  unless  sooner  changed  or  modified 
by  order  of  the  Commission. 


NSW  TORK  PUBLIO  SERVICE  COMMISSION,  SBOOND 
DISTRICT. 

WILLIAM  S.  LODGE  et  al. 

UNITED  TEACTION  COMPANY. 

[No.  230;  Case  No.  562.] 

Orders  —  Stare  decisis  —  Effect  of  change  in  membership  of  ComMfUS' 
Man. 

1.  The  mere  change  in  membership  of  a  Commission  is  no  ground 
for  reopening  a  previously  decided  case. 

Biscrim.ination'^Butes^  Higher  rate  for  through  passenger. 

2.  No  unjust  discrimination  results  against  a  through  passenger  on 
an  interurban  railway,  in  favor  of  a  passenger  who  changes  cars  where 
the  zones  overlap  and  obtains  a  less  rate  for  the  same  haul  under  the 
combination  of  local  rates,  where  the  through  rate  is  reasonable  and 
the  public  interests  demand  the  continuance  of  the  local  rates. 

[October  13,  1915.] 

Complaint  alleging  unjust  discrimination  in  rates  againet  a 
through  passenger  and  in  favor  of  a  passenger  who  changes  cars 
and  obtains  a  less  rate  for  the  same  haul  under  the  combination 
of  local  rates;  dismissed. 

Appearances:  Martin  Croissant  for  Oeorge  M.  Franklin  and 
o&ers;  John  F.  Shannon,  £.  A.  Dotj,  and  W*  M.  Bates  individ- 
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ually ;  L.  E.  Carr  and  John  E.  McLean  for  the  United  Traction 
Company. 

Van  Santvoord,  Chairman :  This  proc^eding,  in  which  vari- 
ous complaints  upon  the  same  subject  have  been  oonaolidated,  is 
to  determine  the  reasonableness  of  the  following  tariff  rule  of  the 
United  Traction  Company :  "No  transfer  will  be  issued  upon  a 
transfer.  Passengers  on  through  cars  between  Albany,  New 
York,  and  Troy,  New  York,  north  bound  and  riding  on  a  trans- 
fer, will  be  carried  to  the  transfer  limit,  which  is  Cemetery  (now 
SchuyWs  Bridge),  and  when  riding  beyond  in  the  same  car  and 
paying  a  5-cent  fare  they  will  not  be  entitled  to  a  transfer.  When 
south  bound  and  riding  an  a  transfer  they  will  be  carried  to  the 
transfer  limit,  which  is  Garbrance  Lane,  and  when  riding  beyond 
in  the  same  car  and  paying  a  5-cent  fare  they  will  not  be  entitled 
to  a  transfer."  As  the  precise  question  involved  was  considered 
by  this  Commission  8e^l^eral  years  ago  in  the  case  of  Lodge  v. 
United  Traction  Co.  2  P.  S.  C.  E.  (2d.  Dist  N,  Y.)  560,  in 
connection  with  the  present  inquiry  and  to  facilitate  a  thorough 
examination  of  the  whole  question,  an  order  was  made  reopening 
the  Lodge  Case  upon  the  supposition  that  the  conditions  under 
which  that  determination  was  based  might  possibly  have  so 
changed  as  to  require  a  modification  of  the  rule  at  that  time 
established. 

[1]  Counsel  for  respondent  has  mistakenly  attributed  such 
reopening  of  the  Lodge  Case  to  the  fact  of  a  change  in  the  per- 
sonnel of  the  Commission  subsequent  to  the  decision  in  that  case. 
It  is  urged  in  the  brief  filed  on  behalf  of  the  United  Tractipn 
Company  that  "change  in  membership  of  th«  Commission  ought 
not  to  be  the  occasion  for  renewing  discussion  of  a  case  previously 
discussed  and  decided.  If  new  complaints  have  been  presented  it 
would  seem  they  should  be  disposed  of  as  the  previous  ones  were, 
in  the  absence  of  something  in  the  way  of  proof  affecting  the  de- 
cision already  made,  but  the  Commission  as  now  constituted  ap- 
parently takes  a  different  view.**  Either  to  follow  blindly  or  to 
repudiate  too  lightly  its  former  decision  would  perhaps  be  less 
of  a  misfortune  than  for  this  Conmiission  to  allow  such  an  ab- 
solutely unwarranted  suggestion  to  pass  unchallenged.  The  rule 
of  stare  decisis  has  its  proper  uses,  and  within  similarly  proper 

P.U.R.1916A. 


Digitized  by 


Google 


LQPGJS  ▼.  UNITED  XBACTION  CO.  189 

limits  tliis  Commiseion,  of  course,  leoognizes  its  authority — ^if 
only  for  the  reason  that  ^^the  wisdom  of  our  ancestors"  is  in  the 
creation  of  the  doctrine.  But  when  five  years  have  elapsed  since 
determination  by  a  regulative  body  of  the  reasonableness  of  a 
rate  as  embodied*  in  an  exceptional  tariff  rule  such  as  that  under 
discussion^  it  surely  is  not  necessary  to  attribute  a  reopening  of 
the  inquiry  alone  to  "change  in  membership"  of  tiie  regulative 
body.  As  matter  of  f act,  and  as  the  records  of  the  Commission 
disclose,  the  reopening  of  the  Lodge  Case  was  recommended  and 
urged  by  the  Commissioner  who  wrote  the  opinion  in  that  case; 
and  that  course  was  proposed  largely  because  of  the  fact  that,  as 
he  himself  expressed  it,  "although  the  conclusions  were  logical 
and  apparently  inevitable,  the  incidental  results  were  distinctly 
unsatisfactory;"  which  qualification  this  Cominission  now  also 
unreservedly  accepts  and  reiterates  as  a  part  of  its  acceptance 
and  reaffirmation  of  the  decision  in  the  case. 

[2]  As  it  appears  in  the  record,  the  longest  possible  ride  be- 
tween parts  of  Albany  and  parts  of  Troy  is  approximately  20 
miles.  Under  the  tariff  rule  in  question  the  chai^  to  a  through 
passenger  for  this  ride  would  be  15  cents,  and  we  accept  as  still 
proper  and  controlling  the  conclusion  of  Commissioner  Decker 
in  the  original  case,  that  a  16-cent  fare  for  a  continuous  ride  of 
such  length  is  not  unreasonable.  We  also  accept  his  final  conclu- 
sion that,  "in  view  of  the  whole  situation,  it  is  impossible  to  hold 
in  this  case  that  the  15-cent  through  fare  charged  to  the  continuous 
or  through  rider  is  unjustly  discriminating  as  compared  with 
the  two  local  5-cent  fares  for  distinct  services,  in  view  of  the 
peculiar  conditions  pertaining  to  the  local  fares  and  the  public 
interest  in  having  them  continued  in  force."  Bat,  as  pointed 
out  in  the  opinion,  the  every-day  application  of  this  tariff  rule 
discloses  this  paradox; — that  if  the  through  passenger  alights 
at  Garbrance  Lane,  if  on  his  way  from  Troy,  or  at  Schuyler's 
Bridge  if  on  his  way  from  Albany,  and  thereupon  boards  the 
next  car  south  or  north,  as  the  case  may  be,  he  can  cover  the 
extreme  distance  first  above  mentioned  for  6  cents  less  than  if 
he  had  ridden  directly  through  instead  of  changing  cars  at  the 
transfer  point  As  one  of  the  complainants  rather  naively  puts  • 
it: 
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"A  passenger  may  ride  from  Pine  Hills  to  Menands  for  one 
5-cent  fare  and  a  transfer; 

"The  same  passenger  may  ride  from  Menands  to  Albia  for 
one  5-cent  fare  and  a  transfer; 

"But  the  same  passenger  from  Pine  Hills  to  Albia  may  not 
have  two  transfers  for  two  5-cent  fares  if  traveling  through  on 
the  same  car !" 

It  is,  however,  fairly  to  be  said  that  the  absurdity  of  such 
a  result  is  accidental  rather  than  incidental  in  the  case  of  the 
tariff  rule  under  consideration.  It  is  occasioned,  under  the 
circumstances  mentioned,  by  the  fact  that  the  Traction  Com- 
pany has  extended  the  5-cent  limit  in  both  Albany  and  Troy 
beyond  the  respective  city  lines,  thereby  creating  overlapping 
zones  in  the  town  of  Colonie,  which  town  separates  Albany  and 
Watervliet,  to  the  south  line  of  which  latter  city  the  5-cent  fare 
for  Troy  extends.  This,  of  course,  has  resulted  to  the  advantage 
of  residents  of  these  overlapping  zones  and  to  the  occasional 
travelers  thereto.  The  right  to  ride  for  a  5-oent  fare  over  this 
considerably  longer  distance  than  is  provided  for  in  §  101  of 
the  raiboad  law  is  therefore  properly  characterized  by  the 
Commissioner  who  wrote  the  opinion  in  this  case,  as  a  distinct 
public  advantage.  It  is  true  that  a  discrimination  was  thereby 
created;  but  this  seems  to  be  an  inevitable  incident  of  the  zone 
system,  and,  as  was  declared  in  the  original  opinion,  the  dis- 
crimination in  this  case  occurring  only  in  favor  of  the  passenger 
who  sees  fit  to  get  off  one  car  and  take  the  car  following,  it  is  not 
^'unjust"  under  the  peculiar  circumstances  of  the  situation. 

The  whole  question  in  its  every  aspect  has  been  so  thoroughly 
and  ably  discussed  by  the  Commissioner  Decker,  that  it  would 
be  supererogatory  to  extend  the  present  discussion.  It,  how- 
ever, properly  remains  to  be  said  that  as  an  integral  part  of  its 
conclusion  that  the  determination  in  the  Lodge  Case  must  be 
reaffirmed,  this  Commission  still  cherishes  a  conviction  that 
some  limited  transfer  zone  in  the  cities  of  Albany  and  Troy 
respectively  might  properly  be  created — and  should  be  so  cre- 
ated if  it  is  practicable  so  to  do — to  cover  at  least  the  extreme 
eases  under  complaint.  The  absurdity  of  being  able  to  change  a 
•  1 5-cent  fare  into  a  10-cent  fare  by  merely   alighting  at  the 

Colonie  transfer  point  and  there  boarding  the  noxt  oar  is,  of 
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ooTirse,  the  same  whether,  in  the  case  of  south*boimd  traffic,  the 
passenger  started  at  Albia,  the  farther  end  of  the  Troy  line,  or 
at  Fourth  street  in  Troy,  which  is  only  one  block  from  the  point 
of  transfer  to  the  Albany  car;  or  in  the  case  of  north-bound 
traffic,  whether  the  passenger  started  at  Pine  Hills,  one  extreme 
of  the  Albany  line^  or  at  Pearl  street  in  Albany,  which  is  only 
one  block  from  the  point  of  transfer  to  the  Troy  car.  But  quite 
apart  from  the  absurdity  involved  in  such  a  result  of  the  present 
tariff  rule,  there  exists  also  this  serious  consideration, — ^that, 
for  example,  one  who  rides  directly  through  from  Fourth  and 
Congress  streets  in  Troy  to  North  Pearl  street  in  Albany — 
scarcely,  if  any,  more  than  6  miles — ^must  not  only  pay  5  cents 
more  than  he  who  alights  at  the  Colonic  transfer  point  (Garbrance 
Lane),  but  must  pay  for  his  approximately  6-mile  ride  quite  as 
much  as  another  through  passenger  pays  for  an  approximately 
20-mile  ride.  On  account  of  this  consideration  especially,  the 
establishment  of  a  ^Qimited  transfer  zone"  was  urged  by  the 
CommissicA  at  the  final  hearing.  And  while  thus  far  the  sug- 
gestion has  not  been  found  to  be  practicable,  the  order  to  be 
entered  herein  in  accordance  with  this  determination  is  upon 
the  understanding  that  there  shall  be  further  consideration  of 
this  so-called  'limited  transfer  zone"  or  of  some  other  expedient 
which  may  possibly  be  devised  to  meet  the  situation. 

The  foregoing  conclusions  have  been  concurred  in  by  all  of 
the  members  of  the  Commission  as  at  present  constituted. 


OKIiAHOMA  CORPORATION  COMMISSION. 

CITIZENS  OF  NOWATA 

V. 

CITIZENS  GAS  COMPANY. 

[Order  No.  083;  Cause  No.  2033.] 

Service  —  Natural  gae  —  Inadequate  euppHy  —  Defenses, 

The  failure  of  a  natural  gas  company  to  fumiah  an  adequate 
supply  of  gaa  at  all  times  ia  not  ezcuaed  by  the  involuntary  shutting 
off  of  a  supply  well  and  the  filling  up  of  the  pipe  lines  with  water, 
where  it  has  neglected  to  make  provision  for  emergencies. 

[November  2,  lOlS.J 
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Information  of  the  citizens  of  Nowata  against  the  Citizens 
Gas  Company  for  violation  of  an  order  of  the  Commission  re- 
quiring it  to  furnish  an  adequate  supply  of  gas  at  all  times. 
The  Commission  found  that  the  utility  had  no  excuse  for  not 
furnishing  sufficient  gas^  and  stated  it  would  assess  penalties  if 
the  supply  was  not  furnished. 

By  the  Commission:  Citation  was  issued  on  information  of 
the  citizens  of  Xowata,  filed  by  Geo.  B.  Schwabe,  Mayor, 
against  the  Citizens  Gas  Company  for  yiolation  of  Commis- 
sion's order  No.  795. 

Conmiission's  order  No.  795  reads  in  part  as  follows: 

/^It  is  hereby  ordered  by  the  Corporation  Commission  that 
the  Citizens  Gas  Company  of  Nowata,  Oklahoma,  shall  supply 
the  citizens  of  Nowata  with  an  adequate  supply  of  gas  at  aU 
times." 

The  case  was  heard  by  Commissioner  Henshaw  at  Nowata. 

The  evidence  shows  that  the  defendant  had  failed  to  supply 
gas  in  sufficient  quantities  for  heating  purposes  for  dcxnestic 
consumers  on  several  days  in  April,  1914.  The  evidence  further 
shows  that  the  defendant  company  was  poorly  managed  in  that 
said  company  failed  to  provide  a  supply  of  gas  sufficient  to  take 
care  of  emergencies.  The  Citizens  Gas  Company  has  a  monop- 
oly of  the  gas  supplying  business  in  the  city  of  Nowata,  and  as 
long  as  it  continues  to  hold  a  franchise  and  to  occupy  the  gas 
supplying  field  it  must  be  held  strictly  to  account  for  the  furnish- 
ing of  an  adequate  supply  of  gas  to  all  consumers. 

The  defendant  pleaded  as  an  excuse  that  its  failure  to  furnish 
an  adequate  supply  of  gas  was  due  to  the  action  of  the  Henry 
Gas  Company  in  shutting  off  one  of  its  wells  which  had  been 
supplying  gas  to  the  defendant  company,  and  to  the  fact  that 
the  pipe  line  filled  up  with  water  when  a  demand  was  made 
upon  the  additional  wells  for  an  added  supply  after  the  shutting 
off  of  the  well  by  the  said  Henry  Gas  Company. 

The  Commission  finds  that  the  defendant  company  violated 

the  Commission's  order  No.  795,  in  that  it  failed  to  supply  the 

citizens  of  Nowata  with  an  adequate  supply  of  gas.    The  Commia- 

sion  further  finds  that  the  failure  to  at  all  times  furnish  an  ade- 
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quate  supply  of  gas  wta  due  to  bad  management  and  a  lack  of 
foresight  on  the  part  of  the  defendant  company. 

The  Citizens  Gas  Company  will  be  held  strictly  accountable 
for  failure  to  at  all  times  furnish  to  the  citizens  of  Nowata  an 
adequate  supply  of  gas. 

The  Commission  finds  that  the  reasons  offered  by  the  de- 
fendant company  for  its  failure  to  furnish  an  adequate  supply 
of  gas  at  all  times  are  wholly  insufficient  and  unsatisfactory,  and 
that  the  defendant  company  showed  an  utter  disregard  for  its 
obligations  to  the  community. 

No  opinion  was  written  in  this  cause  at  the  time  of  the  hear- 
ing, for  the  reason  that  the  Commission  thought  it  best  to  give 
the  defendant  further  opportunity  to  make  provision  for  an 
adequate  supply  of  gas. 

The  Commission  will  promptly  hear  further  complaint  from 
the  citizens  of  Nowata,  and  will  promptly  assess  penalties  for 
any  failure  of  the  defendant  company  to  furnish  an  adequate 
supply  of  gas. 

Corporation  Commission,  J.  E.  Love,  Chairman;  Qeo.  A. 
Henshaw,  Commissioner. 


OKIiAHOMA  CORPORATION  COMMISSION. 

E.  G.  EATON  et  al. 

V. 

OKLAHOMA  GAS  &  ELECTEIC  COMPANY. 
[Cause  No.  2274;  Order  No.  987J 

Service «-» Natural  gas  ^  HxtenMons, 

A  natural  gas  company  will  be  required  ix>  eirtend  its  mains  to 
serve  new  consumers,  where  it  appears  that  it  has  a  monopoly,  that 
substantial  development  may  reasonably  be  expected  in  the  territory, 
that  the  extension  is  necessary  to  secure  reasonably  adequate  service, 
and  that  it  can  be  made  without  financial  loss  by  using  smaller  mains 
than  those  suggested  by  the  utility. 

[November  2,  1915.] 

Akpucation  by  residents  of  a  city  to  compel  a  natural  gas 
eompany  to  extend  its  mains ;  granted. 
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Appearances:    C.  C.  Christison  for  oomplainants ;  Paul  Reiaa 

for  defendant. 

By  the  Commission:  Application  was  filed  by  R.  G.  Eaton 
and  eighteen  others,  asking  for  the  extension  of  gas  service  to 
residences  in  Bath  and  Ross  Heights  additions  to  Oklahoma 
City. 

This  case  was  heard  before  Chairman  Love  in  the  office  of 
the  Corporation  Commission  at  Oklahoma  City  on  the  8th  day 
of  April,  1915.  After  the  hearing  the  parties  were  given  time 
in  which  to  file  briefs.  Complainants'  brief  was  filed  and  a 
copy  mailed  to  the  defendant  on  May  24,  1915.  Defendant 
failed  to  file  brief. 

The  complainants  state  that  the  nineteen  applicants  are  prop- 
erty owners  and  would  regularly  use  gas  were  the  extensions 
made.  They  also  state  that  there  are  at  least  thirty-two  resi- 
dences in  the  district  for  which  the  extension  is  requested.  The 
thirteen  additional  residences  could  be  served  from  the  same 
extension  lines.  The  defendant  states  that  there  are  sixteai 
additional  premises  that  may  be  served  by  the  same  pipe  system 
which  would  be  necessary  to  reach  the  nineteen  original  peti- 
tioners. 

There  is  a  difference  in  the  estimate  presented  by  oomplain- 
ants and  defendants  of  the  cost  of  the  extension.  This  difference 
is  due  chiefly  to  the  plan  of  making  the  extension.  There  were 
two  plans  proposed,  one  as  shown  by  complainants'  exhibit  ^^A" 
and  the  other  as  shown  by  defendant's  exhibit  "C."  In  the 
complainants'  plan  the  proposed  gas  mains  to  be  put  in  are 
4-inch  pipe  and  tap  a  4-inch  main  at  the  intersection  of  Jordan 
street  with  the  alley  between  Thirteenth  and  Fourteenth  streets. 
The  proposed  main  then  extends  north  to  a  point  130  feet  south 
of  the  south  line  of  Eighteenth  street,  with  laterals ;  one  extend- 
ing west  on  Fifteenth  street  to  a  point  100  feet  west  of  the 
west  line  of  Bath  avenue ;  one  extending  east  on  Fifteenth  street 
to  a  point  850  feet  east  of  the  east  line  of  Jordan  street;  one 
extending  west  on  Sixteenth  street  to  a  point  375  feet  west  of 
the  west  line  of  Jordan  street;  and  one  extending  east  on  Six- 
teenth street  to  Kelham  avenue,  thence  north  to  Eighteenth 
street.     The  total  length  of  the  main  to  be  constructed  by  com- 
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plainants'  plan  is  4,088  feet.  The  total  cost  of  construction  is 
estimated  at  $1,506.80.  The  defendant's  plan  is  more  compre- 
hensive and  contemplates  building  for  the  future  with  mains 
large  enough  to  supply  districts  which  may  care  to  attach  to 
these  mains.  The  defendant  proposes  to  run  a  6-inch  main 
north  on  Fonshill  street  from  the  intersection  of  Fonshill  street 
with  the  alley  between  Thirteenth  and  Fourteenth  streets  to 
Sixteenth  street,  with  laterals  extending  east  so  as  to  supply 
complainants.  The  defendant's  estimate  of  the  cost  of  this  ex< 
tension  is  $3,233.95. 

The  probable  income  from  the  business  acquired  through 
the  extension,  according  to  the  estimate  of  the  defendant,  would 
be  $885.  The  defendant's  estimate  of  operating  expenses  and 
taxes  is  79.3  per  cent,  of  this  amount,  or  $701.79,  leaving  a  net 
income  of  $183.21,  or  6.3  per  cent,  based  on  defendant's  fig- 
ures, or  12.8  per  cent^  based  on  complainants'  figures,  of  the 
cost  of  the  extension,  to  take  care  of  interest  and  depreciation. 

The  Commission  and  courts  which  have  passed  on  the  ques- 
tion of  the  extension  of  service  have  held,  generally,  that  it  is  a 
question  to  be  determined  by  the  Commission  in  each  particular 
case  as  to  whether  the  return  is  sufficient  to  justify  the  exten- 
sion. The  opinions  of  both  courts  and  Commissions  seem  to 
indicate  that  the  extension  should  be  ordered,  if  it  can  be  done 
without  great  financial  loss  to  the  utility,  and  that  the  utility 
cannot  expect  the  same  rate  of  return  on  the  money  invested  in 
particular  extensions  that  it  should  secure  on  its  investment  in 
the  plant  as  a  whole. 

The  California  Eailroad  Commission,  in  the  case  of  Dooley 
V.  People's  Water  Co.  Case  No.  442,  Decision  No.  1109,  decid- 
ed December  3,  1913,  and  in  Ee  Water,  Gas,  Electric  &  Tele- 
phone Utilities,  P.U.R.1915E,  717,  Case  No.  683,  Decision  No. 
2689,  decided  August  12,  1915,  in  well-considered  opinions,  dis- 
cusses the  law  governing  extension  of  servica  Commissioner 
Thelen,  in  his  opinion  in  the  latter  case,  quotes  from  Wyman 
on  Public  Service  Corporations,  as  follows : 

**  ^Sec.  281.  Obligation  to  the  Community. — It  is  obvious 
that  the  problems  raised  in  this  topic  have  not  been  disposed  of 
as  yet.  It  is  plain  that  the  existing  facilities  must  in  many  in- 
stances be  further  developed  in  readiness  to  give  service  to  those 
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beyond  the  present  lines,  since  what  has  really  been  undertaken 
is  the  proper  service  of  the  whole  community  dependent  upon 
the  established  company.  This  at  least  involves  the  well-settled 
central  territory  within  which  service  is  plainly  demanded, 
whether  mains  have  been  laid  in  all  the  streets  or  not.  Certainly 
all  premises  situated  within  the  network  of  the  existing  mains 
and  within  convenient  connecting  distance  of  their  lines  should 
be  served.  All  of  these  premises  come  within  the  sphere  of  in- 
fluence, already  established,  differing  slightly  from  premises 
abutting.  But  the  law  will  soon  require,  if  it  does  not  already, 
that  the  existing  mains  must  be  gradually  extended  as  the 
growth  of  population  in  the  community  which  the  corporation 
has  undertaken  to  serve  demands  the  expansion.'  " 

"  *Sec.  797.  Facilities  Which  the  Service  Eequires. — In  most 
of  the  public  employments  of  the  modern  type  what  is  under- 
taken is  not  merely  the  devoting  of  particular  equipment  to  pub- 
lic use  but  rather  the  rendering  of  a  certain  service  to  the  com- 
munity with  which  it  professes  to  deal.  Thus  a  modem  railroad 
plainly  undertakes  general  transportation  along  its  route;  and 
since  it  has  professed  this  general  service  it  must  see  to  it  that 
it  has  sufficient  equipment  to  handle  the  business  which  it  has 
in  effect  invited  by  this  general  profession.  The  term  "adequate 
facilities"  is  not  in  its  nature  capable  of  exact  definition.  It  is 
a  relative  expression,  and  has  to  be  considered  as  calling  for 
such  facilities  as  might  be  fairly  demanded,  regard  being  had, 
among  other  things,  to  the  extent  of  the  demand  for  transporta- 
tion,  and  the  coat  of  furnishing  the  additional  accommodations 
asked  for.  All  this  is  particularly  true  of  the  municipal  serv- 
ices— such  as  waterworks,  gas  plants,  electric  plants,  and  tele- 
phone systems.  There  are  sufficient  authorities,  most  of  which 
have  been  discussed  elsewhere,  to  the  effect  that  their  obligation 
to  give  service  is  not  confined  to  the  original  pipes  which  have 
been  laid,  or  wires  which  have  been  strung.  Such  companies 
are  held  to  undertake  the  service  of  their  communities;  and 
they  must,  to  speak  in  general,  be  prepared  to  extend  this  system 
throughout  their  district  to  meet  the  reasonable  demands  of  the 
growing  community.' '' 

The  Commission,  by  Mr.  Thelen,  further  says: 

"This  subject  was  carefully  considered  by  the  Supreme  Court 
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of  the  United  States  in  Bussell  v.  Sebastian,  233  U.  S.  195,  58 
L.  ed.  912,  L.E.A.— ,  — ,  34  Sup.  Ot  Rep.  517,  Ann.  Cas. 
1914C,  1282,  decided  on  April  6,  1914.  In  this  case,  the 
Supreme  Court  held  that  the  service  of  a  public  utility  holding 
a  general  f randiise  within  a  municipality  is  a  community  serv- 
ice, and  that  the  utility  is  under  the  implied  obligation  to  serve 
the  entire  community.  .  .  •  Mr.  Justice  Hughes  indicates 
that  a  utility  which  has  a  franchise  to  construct  its  system  on  all 
the  streets  of  a  municipality  is  under  an  obligation  to  supply 
service  to  the  entire  community  of  such  municipality.  He  states 
on  page  208  of  the  Reporter :  'The  service,  as  has  been  said,  was 
a  community  service.  Incident  to  the  undertaking  in  response 
to  the  state's  offer  was  the  obligation  to  provide  facilities  that 
were  reasonably  adequate.  [Citing  cases.]  It  would  not  be  said 
that  either  a  water  company  or  a  gas  company,  establishing  its 
service  under  the  constitutionl  grant,  could  stop  its  mains  at  its 
pleasure  and  withhold  its  supply  by  refusing  to  extend  its  dis- 
tributing conduits  so  as  to  meet  the  reasonable  requirements  of 
the  community.  But  this  duty  and  the  right  to  serve,  embracing 
the  right  under  the  granted  privily  to  install  the  means  of  serv- 
ice, were  correlative.' 

'^The  most  recent  decision  which  discusses  the  obligation  of 
a  public  utility  to  extend  its  mains  is  Lukrawka  v.  Spring  Val- 
ley Water  Co.,  decided  by  the  supreme  court  of  California  on 
February  13,  1915,  and  reported  in  P.U.R.1915B,  331,  146 
Pac.  640. 

"Justice  Lorigan^  after  referring  to  Wyman's  views  and  the 
Russell  Case,  supra,  condudes  on  page  343  that  the  water  com- 
pany undertook  a  community  service,  as  follows:  ^We  are  of 
the  opinion,  therefore,  for  the  reasons  given  and  imder  the 
authorities  we  have  referred  to,  that  when  the  respondent  ac- 
cepted the  franchise  offered  by  the  state  and  undertook  to  supply 
the  municipality  of  San  Francisco  and  its  inhabitants  with 
water,  it  assimied  a  public  duty  to  be  discharged  for  the  public 
benefit;  a  community  service  commensurate  with  the  offer  of 
the  franchise  which  involved  the  duty  of  providing  a  service 
system  which  would  be  reasonably  adequate  to  meet  the  wants 
of  the  municipality  not  only  at  the  time  it  began  its  service,  but 
likewise  to  keep  pace  with  the  growth  of  the  municipality,  and 
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to  gradually  extend  its  system  as  the  reasonable  wants  of  the 
growing  community  might  require,  and  as  it  appears  from  iha 
petition  in  this  case  that  respondent  is  in  a  position  to  discharge 
this  duty  toward  petitioners  by  a  reasonable  extension  of  its 
mains,  it  should  have  done  so  on  their  demand,  and,  having  re- 
fused, may  be  compelled  to  do  it.' 

^^Justice  Lorigan  then  states  a  necessary  qualification  to  the 
foregoing  rule,  as  follows :  'In  reaching  this  conclusion  it  is  of 
course  to  be  borne  in  mind  that  the  right  of  an  inhabitant  of 
the  municipality,  or  the  inhabitants  of  a  particular  portion  of 
it,  to  compel  the  service  to  them  by  the  water  company  through 
the  extension  of  its  system,  is  not  an  absolute  and  unqualified 
right.  The  fact  that  the  water  company  has  undertaken  to 
serve  the  entire  municipality,  and  that  it  would  be  of  advantage 
to  an  inhabitant  thereof,  or  a  number  of  them,  to  have  the  water 
system  extended  to  supply  them,  would  not  of  itself  be  sufficient 
to  require  or  compel  the  company  to  make  the  extension.  The 
duty  which  the  water  company  has  undertaken  is  of  a  public 
nature  and  to  meet  a  public  necessity  for  the  supplying  of  water 
to  the  community.  The  obligation  of  the  company  is  not  to  sup- 
ply each  or  any  number  of  inhabitants  of  the  municipality  on 
demand  as  an  absolute  right  on  their  part,  but  it  has  only 
assumed  and  become  charged  with  the  public  duty  of  furnishing 
it  where  there  is  a  reasonable  demand  for  it  and  a  reasonable 
extension  of  the  service  can  be  made  to  meet  the  demand.  The 
right  to  require  the  service  and  the  duty  of  furnishing  it  by  an 
extension  of  the  water  system  is  to  be  determined  from  a  con- 
sideration of  the  reasonableness  of  the  demand  therefor.' 

"That  the  reasonableness  of  a  particular  extension  must  be 
determined  upon  the  facts  of  the  case  was  held  by  Justice  Lori- 
gan on  page  345,  as  follows:  'Whether  it  does  or  not  is  to  be 
determined  by  a  consideration  of  the  facts  in  each  particular 
case,  and,  among  other  things,  by  a  consideration  of  the  duties 
of  the  company,  the  rights  of  its  stockholders,  the  supply  of 
water  which  the  company  may  control  for  distribution,  the 
facilities  for  making  extensions  to  a  locality  beyond  its  present 
point  of  service,  the  rights  of  existing  customers,  the  wants  and 
necessities  of  the  locality  demanding  it,  and  how  far  the  right 
of  the  community  as  a  whole  may  be  affected  by  the  demanded 
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extcnsioiL  We  refer  to  this  matter  of  reasonableness  of  demand 
to  be  considered  in  determining  the  right  to  require  the  exten- 
sion of  service  on  account  of  the  general  language  used  iu  the 
authorities  cited  in  sustaining  the  implied  obligation  of  a  pub- 
lic service  corporation  under  its  charter  to  supply  all  the  inhab- 
itants of  a  municipality  with  water.  While  this  is  the  obliga- 
tion it  undertakes,  the  right  of  the  inhabitants  of  the  municipal- 
ity to  have  it  discharged  is,  as  we  have  said,  not  an  absolute,  but 
a  relative,  one  which  may  be  enforced  only  when  conditions  are 
such  that  there  exists  a  reasonable  demand  for  the  fulfilment 
of  the  obligation.  In  the  case  at  bar  the  facts  charged  in  the 
petition  show  that  there  is  such  a  reasonable  demand  for  such 
an  extension  and  as  there  is  a  liability  on  the  respondent  under 
such  circumstances  to  comply  with  it,  it  may  be  compelled  to 
do  so.' 

"A  number  of  decisions  in  other  states  also  establish  the  gen- 
eral duty  of  a  utility  holding  a  general  franchise,  to  serve  the 
entire  community. 

"In  Phelan  v.  Boone  Gas  Co.  147  Iowa,  626,  31  L.K.A.(N.S.) 
319,  125  N.  W.  208,  the  court  says  on  page  209  of  the  Re- 
porter:  -By  accepting  from  the  city  the  franchise  to  lay  pipes 
and  mains  in  the  streets  and  alleys,  and  through  them  furnish 
the  inhabitants  and  the  public  with  fuel,  illuminating,  and 
power  gas,  the  company  assumed  a  public  duty.  That  duty  was 
to  supply  gas  at  reasonable  rates  to  all  the  inhabitants  of  the 
city,  and  to  charge  each  the  same  price  and  furnish  on  the  same 
terms  as  it  did  to  every  other  for  like  service  under  the  same  or 
similar  conditions/ 

'In  Bothwell  v.  Consumers'  Co.  13  Idaho,  568,'  24  L.R.A. 
(N.S.)  485,  92  Pac.  533,  at  page  534,  the  court  says:  'The 
company  in  the  enjoyment  of  its  franchise  privileges  is  placed 
by  the  Constitution  under  a  public  duty  to  supply  water  to  all 
living  within  the  franchise  limits,  on  payment  of  the  rental 
rates.  It  owes  this  duty  to  every  one  so  long  as  it  has  water  to 
sell,  whether  he  is  on  the  line  of  its  main  or  at  a  great  distance 
therefrom.' 

"In  Pocatello  Water  Co.  v.  Standley,  7  Idaho,  155,  61  Pac. 
518,  the  court  at  page  518  says:  'Under  the  said  franchise  the 
respondent  has  been  granted  the  right  to  lay  its  mains  and 
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pipes  "over,  along,  and  imder^'  the  streets,  alleys,  and  highways 
of  said  city  for  the  purpose  of  supplying  said  city  and  its  in- 
habitants with  a  sufficiency  of  pure  water.  It  had  the  authority 
to  lay  all  of  the  mains  and  pipes  in  said  streets  and  alleys,  nec- 
essary to  accomplish  the  purposes  for  which  said  franchise  was 
granted.  It  is  obliged  to  lay  its  mains  and  pipes  in  said  streets 
and  alleys,  and  to  deliver  water  to  the  consumers  at  its  franchise 
limits,  and  to  the  line  of  the  premises  of  the  consumer,  if  such 
premises  border  on  said  franchise  limits.' 

"In  Monahan  v.  Pacific  Gas  &  Electric  Co.  5  Cal.  B.  0.  B. 
298,  this  Commission  considered  this  general  question.  One 
of  the  issues  presented  in  that  case  was  the  utility's  duty  to  ex- 
tend its  electric  distributing  system  within  the  city  of  San  Jose. 
After  referring  to  the  rule  of  the  Bussell  Case,  this  Commission, 
at  page  302,  said:  ^It  applies  to  all  classes  of  utilities  which 
receive  a  franchise  authorizing  them  to  use  all  the  streets  of  a 
city,  such  as  the  constitutional  franchise  which  has  been  granted 
by  the  state  itself  to  all  electric,  gas,  and  water  companies  which 
started  construction  in  this  state  in  the  streets  of  any  city  prior 
to  October  10,  1911.  Each  of  these  classes  of  utilities,  as  well 
as  any  other  utility  which  has  heretofore  secured  or  may  here- 
after secure  a  franchise  authorizing  it  to  use  all  the  streets  of 
any  of  our  California  cities,  is  under  the  correlative  duty  of 
giving  service  to  all  the  inhabitants  of  the  city.  While  it  is  pos- 
sible that  it  may  be  necessary  in  some  of  our  cities  having  wide 
territorial  extent,  to  modify  this  general  rule  in  some  respects, 
the  present  case  is  clearly  one  for  the  application  of  the  general 
rule.  I  accordingly  reconmiend  that  the  order  in  this  case  con- 
tain a  provision  to  the  effect  that  the  electric  company  shall,  at 
its  own  cost,  make  extensions  to  serve  all  persons  desiring  elec- 
tric service  in  the  city  of  San  Jose  and  in  the  other  incorporat- 
ed cities  in  the  San  Jose  district  over  which  this  Commission 
has  jurisdiction  in  this  respect.  The  rate  in  this  case  will  be 
established  on  the  theory  that  the  service  is  community-wide, 
and  extensions  which  may  be  unprofitable  in  themselves  will  be 
taken  care  of  in  the  rate  so  established.' 

"Of  course,  there  will  be  cases  in  which  an  extension  at  the 
utility's  expense  even  within  a  municipality  in  which  the  utility 
has  a  general  franchise  would  not  be  just  or  reasonable  either  to 
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the  utility  or  the  existing  consumers.  Some  of  oiir  California 
cities  cover  such  vast  areas  of  territory  and  others  ip^hose  area 
is  smaller  nevertheless  contained  unsettled  portions  so  far  re- 
moved from  the  present  more  thickly  populated  districts  that  it 
cannot  be  espected  that  extensions  must  uniformly  be  made  at 
the  utility's  expense.  Again,  as  was  said  by  Commissioner 
Edgerton  in  Clark  v.  Hennosa  Beach  Water  Co.  2  Cal.  R.  C.  R. 
149,  at  page  152,  referring  to  the  effect  of  certain  extensions  on 
rates :  ^f  a  utility  were  operating  in  a  valley  and  was  provid- 
ing water  by  gravity  flow  to  people  in  the  valley,  and  the  utility 
were  compelled  to  install  a  service  at  the  top  of  a  mountain,  the 
expense  of  which  installation  and  the  cost  of  producing  the 
service  was  twice  the  cost  and  expense  on  the  rest  of  the  system, 
manifestly,  to  charge  this  consumer  on  the  top  of  the  mountain 
the  same  rate  as  is  charged  in  the  valley  would  result  in  the 
necessity  of  tremendously  increasing  the  rate  in  the  valley  in 
order  to  take  care  of  the  loss  suffered  in  the  service  to  the  moun- 
tain top.'     .     •     . 

'^While  other  illustrations  might  be  given  to  show  that  there 
are  cases  in  municipalities  in  which  it  woidd  not  be  reasonable 
to  compel  a  utility,  even  though  it  holds  a  general  franchise,  to 
make  extensions  at  its  cost,  it  seems  reasonable  to  hold  as  a 
general  proposition  that  prima  facie  a  utility  whose  franchise 
in  a  municipality  is  community  wide  is  under  the  correlative 
duty  of  rendering  conununity-wide  service  and  of  constructing 
at  its  expense  the  extensions  necessary  thereto.  If  in  any  case 
the  utility  considers  it  unreasonable  to  make  the  extension  at  its 
sole  cost,  the  matter  may  be  taken  up  informally  with  the  Com- 
mission or  determined  formally  as  provided  by  §  36  of  the  Pub- 
lic Utilities  act.     •     .     . 

"The  Commission  has  frequently  drawn  attention  to  the  fact 
that  it  is  unreasonable  for  utilities  to  urge  that  each  extension 
constructed  at  their  cost  must  be  profitable  in  itself.  Such  a 
policy  would  lead  to  ^ave  results  in  thwarting  the  development 
of  this  state,  and  cannot  be  permitted  by  this  Commission." 

Following  are  some  of  the  additional  Commission  and  court 
decisions  dealing  with  the  question  of  extension  of  service: 

In  Re  New  York  &  Q.  Gas  Co.  P.U.R.1915B,  821,  decided 
by  the  Public  Service  Commission  of  the  First  District  of  New, 
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York^  March  19,  1915,  the  Commission  held  that  a  gas  company 
having  accepted  a  franchise  giving  it  the  right  to  supply  the 
residence  of  an  entire  ward  of  a  city  cannot  select  the  most 
profitable  parts  and  then  refuse  to  make  extensions  into  other 
areas  unless  such  extensions  will  earn  6  per  cent  upon  their 
costs ;  but  that  such  company  may  be  reasonably  ordered  to  make 
such  extensions  where  it  appears  that  the  estimated  return  on 
the  investment  would  be  from  8^  per  cent  to  4  per  cent^  and  that 
the  consumption  and  the  profit  of  the  territory  would  be  likely 
to  grow.  The  Commission  cites  with  approval  the  case  of 
Mabon  v.  New  York  K.  Co.  3  P.  S.  C.  K.  (1st  D.  K  Y.)  214; 
Public  Service  Conmiission  v.  New  York  R  Co.  77  Misc.  487, 
136  N.  Y.  Supp.  720.  Paragraph  1  of  the  syllabus  of  this 
case,  as  reported  in  136  N.  Y.  Supp.  720,  reads  as  follows: 
-^Where  a  franchise  was  granted  to  defendant's  predecessor  to 
construct  and  operate  a  street  railway  through  One  Hundred 
and  Sixteenth  street  in  New  York  City  to  the  East  river,  but 
the  railway  was  built  and  operated  only  to  a  point  one  block 
west  of  the  river,  it  was  not  sufficient  answer  to  a  mandamus 
proceeding  to  compel  defendant  to  extend  its  line  to  the  river; 
that  such  extension  would  not  be  financially  profitable,  since  the 
state  grants  such  franchises  primarily  for  the  benefit  of  the 
public  and  the  development  of  property,  and  not  for  the  im- 
mediate enrichment  of  stockholders." 

In  the  case  of  Jordan  v.  Ocean  Shore  R.  Co.  14  C.  L.  143 
(California  Railroad  Commission),  in  ordering  additional 
service,  an  allowance  of  overhead  charges  was  not  permitted  to 
be  included  by  the  Commission. 

In  the  case  of  Worcester  v.  Worcester  Electric  Light  Co.  9 
C.  L.  100  (Massachusetts  Board  of  Electric  Light  Commis- 
sioners 1912),  it  was  held  that  the  maintenance  of  a  new  station 
should  be  borne  by  all  branches  of  the  service. 

In  the  case  of  Nelson  v.  N.  P.  R.  Co.  4  C.  L.  61,  additional 
service  on  a  branch  line  was  ordered  though  unprofitable  at  the 
beginning. 

The  New  Jersey  Board  of  Public  Utility  Commissioners,  in 
Re  Philadelphia  &  R.  R.  Co.  7  C.  L.  69-74,  held  that  failure 
of  a  special  service,  which  may  reasonably  be  exacted  of  the 
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carrier,  to  issue  a  net  gain,  need  not  deter  the  requiring  of  the 
service  in  question. 

The  California  Bailroad  Commission,  8  C.  L.  Y99  (1912),  in 
Re  Great  Western  Power  Co.,  said :  "If  a  utility  desires  to  cover 
the  fat  territoiy  comprised  within  its  franchise,  it  should  be 
required,  under  ordinary  circumstances,  to  cover  the  lean  as 
well." 

The  Maryland  Public  Service  Commission  in  Jones  v.  Geoi^e- 
town  Gaslight  Co.  21  C.  L.  773,  held  that  the  Commission  will 
insist  upon  the  extension  of  service,  upon  reasonable  terms,  in 
cases  where  it  can  be  done  without  detriment  to  the  present  con< 
sumers  or  material  loss  to  investors,  and  where  there  is  a  reason- 
able prospect  of  development,  and  the  financial  condition  of  the 
company  warrants  the  postponement  of  returns. 

The  Missouri  Public  Service  Comraission  in  the  case  of  Cole 
V.  Ft.  Scott  &  N.  L.  H.  W.  &  P.  Co.  26  C.  L.  1191-1266,  held 
that  the  Commission  has  the  power  not  only  to  require  com- 
pliance with  the  provision  of  the  franchise,  but  also,  when  public 
necessity  requires  it,  to  direct  the  company  to  apply  to  the  city 
council  for  permission  to  make  extension  of  the  railway. 

The  Connecticut  Public  Utilities  Commission,  in  Re  Slatz, 
34  C.  L.  1165,  decided  August  18,  1914,  held  that  an  extension 
of  gas  mains  must  be  made  where  there  was  a  reasonable  ex- 
pectation of  a  consumption  of  gas  which  in  a  short  time  would 
make  the  extension  self-sustaining  or  moderately  profitable.  In 
its  opinion  the  Commission  refers  to  McMurray's  Petition,  33 
C.  L.  905,  in  which  it  held  that  an  extension  should  be  made 
when  it  can  be  shown  that  the  business  from  the  extension  will 
now  or  shortly  show  no  material  loss  to  the  company. 

In  the  case  of  Murray  v.  Public  Utilities  Commission,  P.U.R. 
1915F,  436,  150  Pac.  47,  decided  July  1,  1915,  by  the  supreme 
court  of  Idaho,  the  court  said:  "In  order  to  justify  the  Com- 
mission in  ordering  enlargements,  the  Commission  should  be 
satisfied  from  the  evidence :  First,  that  the  existing  plant  is  not 
reasonably  sufficient  to  render  adequate  service  (Washington  ex 
rcl.  Or^on  R.  &  Nav.  Co.  v.  Fairchild,  224  U.  S.  510,  56  L. 
ei  863,  82  Sup.  Ct.  Rep.  535) ;  second,  that  the  extension  or 
enlargement  is  within  the  scope  of  the  original  professed  under- 
taking of  the  proprietor  of  the  utility  (Northern  P.  R.  Co.  v. 
P.U.K.1916A. 


Digitized  by  VrrOOQ IC 


204  OKLAHOMA  CORPOKATION  COMMISSION. 

North  Dakota,  236  U.  S.  585,  69  L.  ed.  736,  L.R.A.— ,  — , 
P.U.E.19150,  277,  35  Sup.  Ct  Eep.  429,  at  page  433); 
third,  that  after  the  making  of  the  enlargements  or  extensions 
the  owner  will  be  insured  a  fair  return  upon  his  whole  invest* 
ment  (Smyth  v.  Ames,  169  TJ.  S.  466-546,  42  L.  ed.  819-849, 
18  Sup.  Ct  Bep.  418)  ;  fourth,  that  the  particular  enlargements 
or  extensions  are  reasonably  necessary  to  insure  reasonably 
adequate  service  (Northern  P.  K.  Co.  v.  North  Dakota  and 
Washington  ex  reL  Oregon  R,  &  Nav.  Co.  v.  Fairchild,  supra).'' 

Complainants  in  their  brief  cite  cases  from  the  Oklahoma 
supreme  court  to  support  their  contention  that  the  Commission 
has  authority  to  order  extensions,  as  follows:  Kansas  City,  M. 
&  O.  R.  Co.  v.  State,  25  Okla.  715,  107  Pac  912,  where  it  is 
held  that  although  the  railroad  was  operated  at  a  loss  the  Cor- 
poration Commission  could  still  order  the  construction  and 
maintenance  of  a  depot,  and  the  case  of  St  Louis  &  S.  F.  R.  Co. 
V;  Sutton,  29  Okla.  553,  119  Pac  423 ;  also  the  case  of  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Miller,  28  Okla.  109,  114  Pac.  1104, 
where  the  court  held  that  the  Corporation  Commission  has 
power  to  order  a  railroad  company  to  furnish  train  service  even 
though  the  service  may  be  furnished  at  a  loss,  especially  where 
there  was  no  showing  that  the  entire  road  is  operated  at  a  loss. 

This  Commission  has  had  under  consideration  the  question  of 
the  extension  of  natural  gas  service  in  several  cases,  and  has 
followed  the  policy  of  ordering  extensions  whenever  the  same 
could  be  made  without  involving  unreasonable  loss  on  the  part 
of  the  gas  company,  and  without  hazarding  the  rates  of  the 
consumers  now  being  supplied  with  gas.  In  the  case  of  Clark 
V.  Oklahoma  Gas  &  Electric  Co.  Cause  No.  1447,  Order  No. 
534,  decided  October  20th,  1911,  and  reported  in  the  1912 
Annual  Report  of  the  Commission,  the  Commission  considered, 
among  other  things,  the  possible  development  of  the  portion  of 
the  city  requesting  the  extension  of  gas  service,  the  uncertainty 
of  the  natural  gas  supply,  and  the  probable  income  from  the  ex- 
tension. The  Commission  therein  laid  down  the  policy  of  refus- 
ing to  order  extensions  into  new  additions  unless  it  could  be 
shown  that  the  extension  could  be  made  without  a  loss,  because 
of  the  uncertainty  as  to  the  probable  development  of  new  addi* 
tions  and  because  of  the  uncertainty  of  the  natural  gas  supply. 
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iteferenoe  was  made  therein  to  the  provision  of  the  franchise 
which  provides  that  ^%e  major  and  council  and  their  l^ccessors 
ahall  .  .  •  have  the  power,  after  full  hearing,  to  require 
extensions  of  service  where  it  can  be  done  without  financial  loss 
to  the  grantee/*  Since  the  date  of  this  order,  however,  the 
supreme  court  has  held  that  a  city  does  not  have  the  power  to 
make  franchise  grants  except  where  the  power  is  specifically 
given  by  statute.  (Pioneer  Teleph.  &  Teleg.  Co.  v.  State,  33 
Okla.  724,  127  Pac  1073.)  Unless  the  statute  expressly  con- 
fers upon  the  city  the  right  to  contract  through  franchise  as  to 
the  manner  of  ordering  extensions,  the  provisions  in  the  fran- 
chise relating  thereto  would  probably  be  held  void  under  the 
supreme  court  decision  just  referred  to. 

The  policy  followed  by  this  Commission  in  its  earlier  cases 
is,  we  think,  the  correct  one  in  reference  to  extensions  for  nat- 
ural gas  service  in  new  additions  in  a  rapidly  developing  city. 
A  finding  in  this  case  that  the  extension  should  be  made  will  not 
be  inconsistent  with  the  opinions  of  the  Commission  in  its 
earlier  cases. 

The  territory  to  be  served  is  not  a  great  distance  away  from 
the  new  capitol  building,  and  is  in  a  part  of  tLe  city  in  which 
substantial  development  may  reasonably  be  anticipated.  Fur- 
thermore, the  record  shows  that  the  extension  asked  for  may 
be  made  without  loss  to  the  defendant  company  by  following  the 
plans  of  the  complainants,  or  some  similar  plan  which  provides 
for  smaller  mains  than  those  suggested  by  the  defendant  com- 
pany. If  the  defendant  company  wishes  to  follow  a  more 
expensive  plan  which  contemplates  the  development  of  extensive 
territory  beyond  the  vicinity  of  the  proposed  extension,  it,  of 
course,  may  do  so. 

The  Commission  finds  that  there  are  about  thirty-five  pro- 
spective customers  in  the  territory  to  be  served  by  the  proposed 
extension. 

The  Commission  finds  that  the  defendant  has  a  monopoly  of 
the  gas  supply  of  Oklahoma  City,  and  that  it  is  bound  to  supply 
all  persons  who  request  gas,  when  it  can  be  done  without  un- 
reasonable loss. 

The  Commission  finds  that  the  extension  for  which  complain- 
ants make  application  is  necessary  to  secure  reasonably  adequate 

service,  that  it  can  be  made  without  financial  loss  to  the  de- 
P.U.B.1916A. 
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fendant  company,  and  that  it  should  be  ordered.  The  CammiB- 
sion  will  not  attempt  to  interfere  with  any  plans  which  the 
defendant  may  have  for  the  extension  of  its  mains  so  as  to  pro- 
vide for  future  development  of  the  territory.  The  defendant 
will  be  left  to  select  any  plan  it  may  care  to  adopt  in  making 
the  extension. 

It  is  therefore  ordered  that  the  defendant,  the  Oklahoma  Gas 
&  Electric  Company,  shall  extend  its  mains  so  as  to  give  gas 
service  to  the  complainants  herein.  It  is  further  ordered  that 
this  extension  shall  be  completed  by  the  1st  day  of  December, 
1915. 

Corporation  Commission,  J.  E.  Love,  Chairman;  Geo.  A. 
Henshaw  and  W.  D.  Humphrey,  Commissioners. 


OKLAHOMA  CORPORATION  COMMISSION. 

CRYSTAL  ICE  &  ICE  CBEAM  COMPANY  et  al. 

t;. 
OKLAHOMA  NATURAL  GAS  COMPANY  et  al, 

[Cauee  No.  1950;  Order  No.  979.] 

Hates  *-  yatural  gets  —  No  reduction  in  rates  for  manufacurers  throtC' 
Hig  burden  on  domestic  users. 

The  Oklahoma  Commission,  while  recognizing  the  importance  of 
encouraging  the  location  of  manufacturers  in  the  state  by  the  reduc- 
tion of  natural  gas  rates,  will  not  authorize  such  reduction  at  the  ex- 
pense of  domestic  consumers  and  the  extensions  of  facilities. 

[November  2,  1915.] 

Complaint  by  consumers  to  compel  natural  gas  companies  to 
reduce  the  rate  for  gas  used  for  manufacturing  purposes;  dis- 
missed without  prejudice. 

Appearances :  Everest,  Smith,  &  Campbell,  by  J.  H.  Everest, 
for  complainants ;  C.  B.  Ames  for  Oklahoma  Natural  Gas  Com- 
pany ;  Paul  K.  Eeiss  for  Oklahoma  Gas  &  Electric  Company. 

By  the  Commission:  Complaint  was  filed  by  the  Crystal 
Ice  &  Ice  Cream  Company  and  A.  S.  Connellee  and  J.  N.  Graves 
V.  Oklahoma  Natural  Gas  Company  and  the  Oklahoma  Gas  & 
Electric  Company,  asking  for  the  reduction  of  gas  rates  for  manu- 
facturing purposes, 
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The  evidence  shows  that  the  Crystal  Ice  &  Ice  Cream  Company 
pay  the  f ollowmg  rates,  net,  for  gas  used  for  manufacturing  pur- 


25<  per  M  f or  the  first  200,000  cubic  feet. 
164^  per  M  for  the  next  1,000,000  cubic  feet 
10^  per  M  for  all  over  1,500,000  cubic  feet. 

Complainants  ask  that  the  rate.be  reduced  to  10  cents  per  M. 
for  all  gas  used  for  manufacturing  purposes.  At  the  present  rate 
the  gas  costs  $58  more  for  the  first  1,500,000  feet  used  than  it 
would  at  a  straight  10  cent  rate. 

The  Commission  has  reviewed  the  evidence  in  this  cause,  and 
has  considered  carefully  the  law  applicable  thereto,  and  has 
reached  the  conclusion  that  it  should  not  make  the  order  requested 
by  complainants. 

Municipal  authorities  and  gas  companies  in  various  localities 
have  endeavored  to  encourage  manufactories  by  offering  low  rates 
for  gas  to  be  used  for  manuf actoring  purposes.  The  Commission 
has  not  attCTapted  to  interfere  with  this  policy,  and  has  recognized 
the  advantage  to  be  gained  by  encouraging  manufactories  to  locate 
in  Oklahoma. 

Constant  demands,  however,  are  being  made  for  the  reduction 
of  domestic  rates  and  for  the  extension  of  service  into  parts  of 
the  city  heretofore  unslipplied  with  natural  gas.  The  order  asked 
for  would  throw  additional  burden  upon  domestic  consumers,  and 
would,  therefore,  interfere  with  the  Commission's  policy  of  keep- 
ing the  rates  for  domestic  consumers  as  low  as  possible,  and  of 
ordering  extensions  of  service  wherever  feasible. 

The  complaint  may  again  be  considered  when  a  valuation  has 
been  made  of  the  properties  of  the  defendants  used  in  distributing 
gas  for  Oklahoma  City,  and  full  evidence  has  been  gathered  as 
to  the  reasonableness  of  rates  for  all  consumers,  and  of  the  present 
sliding  scale,  but  for  the  present  the  complaint  will  be  dismissed. 

It  is  therefore  ordered  that  the  complaint  herein  be  dismissed 
without  prejudice. 

Corporation  Commission  of  Oklahoma,  J.  E.  Love,  Chairman ; 
Geo.  A.  Henshaw  and  W.  D.  Humphrey,  Conunissioners. 

Note— An  application  for  a  reduction  in  rates  was  dismissed  upon 
similar  grounds  in  Shawnee  Ice  Co.  v.  Oklahoma  Natural  Gas  Co. 
Cause  No.  1979,  Order  No.  981,  Nov.  2,  1915, 
P.U.R.1916A. 
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OEXAHOMA  CORPORATION  OOMMISSIOlf. 

PLANSIPTER  MILLING  COMPANY 

V. 

OKLAHOMA  GAS  &  ELECTEIC  COMPANY  et  aL 

[Order  No.  981;  Cause  No.  1951 J 

Di8oHnUnation '^  Rates  ^  Natural  gas '^Minimum  charge  far  gas  en- 
gines. 

A  higher  xninimum  should  not  be  charged  for  natural  gas  con- 
sumed in  a  gas  engine  than  for  gas  consumed  for  other  purposes. 

[November  2,  1915.] 

Complaint  by  a  consumer  to  compel  natural  gas  companies  to 
reduce  the  rate  for  gas  used  for  manufacturing  purposes^  and  to 
reduce  the  minimum  charge  for  gas  used  in  gas  engines.  The 
part  of  the  complaint  for  the  reduction  of  the  rate  was  dismissed 
on  the  grounds  stated  in  Crystal  Ice  &  Ice  Cream  Co.  v.  Oklahoma 
Natural  Gas  Co.  ante,  206 ;  the  minimum  charge  was  found  to  be 
discriminatory  and  excessive  and  was  ordered  to  be  reduced  to 
$1  per  month. 

Appearances:  J.  H.  Everest  for  the  complainant;  Paul  K. 
Reiss  f oV  the  Oklahoma  Gas  &  Electric  Company ;  C.  B.  Ames  for 
the  Oklahoma  Natural  Gas  Company. 

By  the  Commission:  Complaint  was  filed  by  the  Plansifter 
Milling  Company  v.  The  Oklahoma  Gas  &  Electric  Company  and 
the  Oklahoma  Natural  Gas  Company,  asking  for  the  reduction 
of  rates  for  gas  used  for  manufacturing  purposes  and  for  a  reduc- 
tion of  the  minimum  charge  for  gas  used  in  gas  engines. 

The  complainant  pays  the  regular  manufacturing  rate  for  gas, 
which  is  based  on  the  sliding  scale  with  a  flat  10  cent  rate  per 
M  cubic  feet  for  all  gas  used  over  1,500,000  cubic  feet.  That 
part  of  the  complaint  alleging  that  the  rates  for  gas  used  for 
manufacturing  purposes  are  excessive  is  the  same  as  the  com- 
plaint in  Cause  No.  1950,  Crystal  Ice  &  Ice  Cream  Co.  v.  Okla- 
homa Natural  Gas  Co.  ante,  206,  in  which  !Mr.  A,  S.  Connellee, 
president  of  the  Plansifter  Milling  Company,  was  one  of  the 
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complainants,   and  will  be  dismissed  on  the  grounds  stated 
therein* 

Testimony  shows  that  the  complainant  pays  the  following 
minimum  charge  per  horse-power  capacity  of  its  gas  engine, 
whether  gas  is  used  or  not: 

$1.00  per  H.P.  for  the  first  16  H.P. 
75^  per  H.P.  for  the  next  15  H.P. 

50^  per  H.P.  for  all  over  30  H.P.,  which  makes  a  minimum  of  $71.25 
for  the  complainant's  engine. 

The  minimum  rate  for  gas  burned  in  boilers  and  used  for 
manufacturing  purposes  is  $1  per  month  for  each  installation. 

This  Commission  had  under  consideration  the  question  of  the 
rate  charged  for  gas  used  in  gas  engines  in  Cause  !N'o.  1969, 
Order  No.  811,  Lost  Train  Min.  Ca  v.  Quapaw  Gas  Co.  and 
Consumers  Gas  Co.  In  its  order  therein  the  Commission  said : 
"There  is,  in  our  judgment,  no  substantial  reason  why  there 
should  be  any  difference  in  the  price  of  1,000,000  feet  of  gas 
for  a  manufacturing  purpose,  whether  the  same  is  consumed  by 
a  purchaser  thereof  in  a  gas  engine  under  a  boiler,  or  consumed 
in  a  blacksmith  shop  for  the  purpose  of  heating  iron." 

We  now  see  no  valid  reason  why  a  higher  minimum  should 
be  charged  for  gas  consumed  in  a  gas  engine  than  for  gas  con- 
sumed  in  a  boiler  or  a  stove. 

The  Commission  discussed  the  purpose  of  the  minimum 
charge  at  some  length  in  order  No.  911  (J.  I.  Case  Plow  Works 
V.  Oklahoma  Gas  &  Electric  Co.  Cause  No.  1987)  P.U.R.1915B, 
183,  wherein  it  was  said :  "A  minimum  charge  is  for  the  purpose 
of  taking  care  of  those  continuous  fixed  charges. which  accrue  to 
the  plant  because  of  the  facilities  devoted  to  the  use  of  the  par- 
ticular consumer,  such  as  meters,  transformers,  meter  reading, 
collections,"  etc. 

The  Wisconsin  Railroad  Commission  (Re  Ladysmith  Light- 
ing Co.  P.  U.  R.  1915A,  p.  1060)  says:  "The  minimum  charge 
covers  certain  items  in  the  operating  expenses  of  electric  plants 
which  bear  little  or  no  relation  to  the  current  sold,  such  as  the 
expense  of  reading  and  maintaining  meters,  delivering  bills, 
and  carrying  customers'  accounts." 

The  Illinois  Public  Utilities  Commission  (Lake  Forest  v. 
Lake  Forest  Water  Co.  P.U.R1915D,  1008)  says;    "A  water 
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company  should  be  allowed  to  make  a  minimum  charge  to  cover 
certain  items  in  the  operating  expenses  that  bear  little  or  no 
relation  to  the  amount  of  water  consumed  and  vary  with  the 
number  of  cuetoaiers,  such  as  expenses  incurred  for  reading 
meters,  carrying  accounts,  billing,  and  maintenance  of  meters." 

The  Commission  finds  that  the  minimum  charged  complain- 
ant is  both  discriminatory  and  excessive,  and  that  it  should  be 
reduced  to  $1  per  month  to  correspond  with  the  minimum 
charged  other  consumers.  There  is  no  evidence  in  the  record 
as  to  whether  or  not  a  $1  minimum  may  or  may  not  be  the 
proper  minimum  charge,  and  the  Commission  will  order  that 
the  defendants  collect  not  to  exceed  $1  minimum  charge  until 
such  time  as  the  proper  minimum  rate  shall  have  been  deter- 
mined by  the  Commission. 

It  is  therefore  ordered  that  the  part  of  the  complaint  dealing 
with  rates  for  manufacturing  purposes  be  dismissed. 

It  is  further  ordered  that  the  defendants  herein  reduce  the 
minimum  rate  charged  the  complainant  to  $1  per  month  for 
each  meter  attached  to  defendants  system. 

Corporation  Commission,  J.  E.  Love,  Chairman;  W.  D. 
Humphrey  and  Geo.  A.  Henshaw,  Commissioners. 


WISCONSIN  RAIIiROAD   COMMISSION. 

ALMENA  FARMERS  TELEPHONE  COMPANY  OP  ALMENA 
■  .  V. 

CITY  TELEPHONE  COMPANY  OF  TURTLE  LAKE. 

Service  ^^  Telephones '^  Physical  connection  contract '^Enforcement. 

1.  The  Wisconsin  Commission  wiU  not  attempt  to  enforce  a  physi- 
cal connection  contract  between  telephone  companies,  since  it  is  con- 
cerned only  with  the  establishment  of  such  connection  and  the  fixing 
of  a  basis  for  the  interchange  of  messages. 

Service -^  Telephones  ^  Physical  connection  ^  Protection  of  toU  serv^ 
ice  to  third  exchange, 

2.  In  requiring  the  establishment  of  physical  connection  between 
the  exchanges  of  two  telephone  companies  in  separate  villages,  one  of 
which  has  free  interchange  with  a  third  exchange  to  which  the  other 
company  maintains  a  direct  toll  line,  it  was  held  that  such  toll  service 
should  be  protected,  by  limiting  the  interchange  message  basis  to  sub- 
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icribera  directlj  coimecied  with  the  two  ezchaages,  and  requiring  a 
toll  charge  for  meMSges  to  or  from  the  third  exchange. 

[October  29,  1015.] 

Petition  for  the  restoration  of  physical  connection  between 
telephone  companies  at  Turtle  Lake  and  Almena ;  granted.  The 
necessity  of  the  connection  was  not  questioned,  and  the  basis  for 
the  interchange  of  messages  was  the  sole  matter  in  controversy. 
There  was  a  connection  between  Almena  and  Cumberland  mak- 
ing it  possible  for  a  subscriber  at  Turtle  Lake  to  talk  to  Cumber- 
land via  Almena  without  toll  charge  or  vice  versa,  if  there  was 
no  limitation  on  the  interchange  of  messages  between  Turtle 
Lake  and  Almena,  although  the  Turtle  Lake  exchange  main- 
tained a  direct  toll  line  to  Cumberland.  To  obviate  interference 
with  the  toll  line,  interchange  between  Turtle  Lake  and  Almena 
was  limited  to  subscribers  directly  connected  with  such  ex- 
changes, at  a  tentative  arbitrary  rate  of  5  cents  per  message, 
to  be  apportioned  equally  between  the  companies,  there  being 
insufficient  traffic  data  upon  which  to  fix  a  rate.  Messages  to 
and  from  the  third  exchange  via  Almena  were  required  to  be 
classed  as  long  distance  and  a  proper  toll  charge  collected. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  petition  alleges  in  substance  that 
the  City  Telephone  Company  of  Turtle  Lake  has  disconnected 
the  joint  line  between  its  exchange  at  Turtle  Lake  and  the  Al- 
mena exchange  of  the  Almena  Farmers  Telephone  Company  by 
means  of  which  service  was  formerly  interchanged,  and  that  it 
refuses  to  restore  this  connection.  The  Commission  is  therefore 
asked  to  require  a  physical  connection  between  the  exchanges  of 
the  petitioner  and  the  respondent 

Answering  informally,  the  respondent  states  that  it  has  been 
unable  to  adjust  the  difficulty  between  the  two  companies,  and 
asks  that  the  Commission  investigate. 

A  hearing  was  held  at  Turtle  Lake  on  September  24,  1915. 
W.  A.  Gierhart  appeared  for  the  petitioner,  and  F.  E.  Fisk  for 
the  respondent. 

The  facts  as  developed  at  the  hearing  are  substantially  as 
follows :  The  first  telephone  service  at  Almena  was  rendered  by 
a  copper  toll  line  connecting  the  respondent's  Turtle  Lake  ex- 
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change  and  the  Barron  exchange  of  the  Barron  County  Tele- 
phone Company.  A  toll  station  was  maintained  at  Almena,  a 
village  about  7  miles  east  of  Turtle  Lake,  and  a  rate  of  10  cents 
per  call  to  Turtle  Lake  charged.  In  1909  the  Almena  Farmers 
Telephone  Company  was  organized  and  an  exchange  established 
in  Almena.  The  toll  line  was  connected  with  this  exchange, 
and  the  same  rate  for  toll  service  was  continued  in  force.  In 
April,  1911,  respondent  and  petitioner  entered  into  a  contract 
for  the  free  interchange  of  service  between  their  respective  sub- 
scribers, each  company  to  construct  and  maintain  one-half  of 
the  new  joint  line.  This  line  was  strung  on  the  poles  which 
carried  the  copper  toll  line  above  referred  to.  Several  months 
after  the  joint  line  was  completed,  long-distance  service  over  the 
toll  line  was  discontinued  on  account  of  a  disagreement  as  to 
toll  rates.  Free  interchange  of  local  messages  over  the  joint 
line,  however,  was  continued  until  the  summer  of  1915,  when 
the  joint  line  was  disconnected  by  the  respondent. 

Prior  to  this  event,  the  petitioner  entered  into  an  agreement 
with  the  McKinley  Telephone  Company  under  which  a  physical 
connection  and  free  interchange  of  service  between  the  two  com- 
panies was  provided.  The  McKinley  Telephone  Company  is  a 
rural  company  whose  switching  service  is  performed  by  the 
Cumberland  Telephone  Company  at  its  exchange  in  the  city  of 
Cumberland.  Thus  it  became  possible  for  a  subscriber  of  the 
respondent  at  Turtle  Lake  to  talk  to  a  party  in  Cumberland  via 
Almena  without  toll  charge.  Respondent  has  a  direct  line  from 
Turtle  Lake  to  Cumberland,  and  a  toll  charge  of  16  cents  between 
those  points  is  in  effect.  As  soon  as  respondent  became  aware  of 
this  arrangement  between  the  petitioner  and  the  McKinley  Tele- 
phone Company,  it  disconnected  the  joint  line  between  its  Turtle 
Lake  exchange  and  Almena.     Thereupon  this  petition  was  filed. 

From  respondent's  records  it  appears  that  in  the  period  dur- 
ing which  a  toll  rate  of  10  cents  between  Turtle  Lake  and  Al- 
mena was  charged,  the  number  of  calls  originating  in  Almena 
averaged  34  per  month  for  17  months.  The  calls  were  naturally 
much  more  frequent  during  the  period  of  free  interchange  of 
messages,  but  no  accurate  record  or  estimate  of  their  number  is 
available.  Social  relationships  and  business  connections  between 
the  patrons  of  the  two  companies  are  close,  and  all  who  testified 
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were  of  the  opinion  that  a  physical  comiection  between  the  two 
ezchangeB  is  esaential  for  adequate  service.  Under  the  existing 
arrangement,  it  is  necessary  to  route  a  call  from  Almena  to  Tur- 
tle Lake  via  Barron  at  a  cost  of  26  cents. 

The  respondent  did  not  question  the  necessity  of  a  physical 
connection,  and  the  testimony  makes  it  clear  that  such  connec- 
tion is  needed  to  properly  serve  the  community.  The  joint  line 
can  be  restored  without  expense,  and  respondent's  copper  cir- 
cuit to  Almena  can  be  used  for  toll  messages.  The  basis  for  the 
interchange  of  messages,  therefore,  is  the  sole  matter  in  contro- 
versy. Petitioner  desires  the  restoration  of  the  service  as  it 
was  before  the  connection  was  discontinued,  an  arrangement 
under  which  a  call  from  Turtle  Lake  to  Cumberland  via  Almena 
could  be  made  without  toll  charge.  Respondent  asserts  that  the 
contract  was  violated  by  the  petitioner  and  that  its  provisions 
are  no  longer  binding. 

[1]  The  Commission  will  not  attempt  to  enforce  a  contract 
between  two  companies  relating  to  physical  connection.  It  is 
concerned  only  with  establishing  such  a  connection,  if  necessary, 
and  fixing  a  basis  for  the  interchange  of  messages  which  will  not 
result  in  irreparable  injury  to  either  party. 

[2]  Respondent  maintains  a  direct  toll  line  between  Turtle 
Lake  and  Cumberland,  which  is  apparently  adequate  for  the 
traffic  To  permit  calls  to  be  switched  from  Turtle  Lake  to 
Cumberland  via  Almena  without  toll  charge,  or  vice  versa, 
would  render  this  toll  line  valueless,  and  would  result  in  ir- 
reparable injury  to  the  respondent.  Any  arrangement  for  the 
interchange  of  messages  should  apply  only  to  subscribers  whose 
instruments  are  connected  directly  with  the  exchanges  in  ques- 
tion. If  a  message  is  transmitted  from  or  to  a  third  exchange 
it  should  be  classed  as  a  long-distance  message  and  the  proper 
toll  charge  collected. 

There  are  before  us  no  traffic  data  upon  which  to  base  a  deter- 
mination of  a  permanent  equitable  rate  of  interchange,  and, 
pending  the  collection  of  such  data,  it  is  necessary  to  establish 
an  arbitrary  rate  which  will  comply  with  the  requirements  of 
the  law.  A  toll  rate  of  5  cents  per  call  in  either  direction  be- 
tween instruments  connected  directly  with  the  Almena  and  Tur- 
tle Lake  exchange,  apportioned  equally  between  the  two  com- 
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panics,  appears  to  be  a  reasonable  arrangement  under  the  cir- 
cumstances. In  order  to  avoid  any  abuse  of  the  service,  patrons 
of  both  exchanges  may  be  required  to  state  to  the  operator  the 
number  of  the  instrument  from  which  the  call  is  made  and  the 
number  of  the  instrument  on  the  other  company's  line  with 
which  connection  is  desired.  In  this  manner  all  calls  passing 
through  more  than  two  exchanges  can  be  detected  and  ticketed  as 
long-distance  messages. 

After  the  connection  has  been  restored  for  a  sufficient  period 
to  allow  the  patrons  of  both  companies  to  become  accustomed  to 
it,  a  traffic  count  should  be  made  showing  the  number  and  origin 
of  calls  for  several  days.  If  on  the  basis  of  such  a  count  either 
company  regards  the  rate  of  interchange  and  the  apportionment 
of  revenue  herein  prescribed  as  unreasonable,  the  matter  will 
be  further  considered  upon  petition. 

We  find  that  public  convenience  and  necessity  require  a  physi- 
cal connection  between  petitioner's  Almena  exchange  and  re- 
spondent's Turtle  Lake  exchange,  and  that  such  connection  will 
not  result  in  irreparable  injury  to  the  owners  or  other  users  of 
the  facilities,  nor  in  any  substantial  detriment  to  the  service. 

It  is  therefore  ordered  that  the  respondent,  the  City  Tele- 
phone Company  of  Turtle  Lake,  and  the  petitioner,  the  Almena 
Farmers  Telephone  Company,  establish  a  physical  connection 
between  their  respective  exchanges  at  Turtle  Lake  and  Almena, 
and  interchange  messages  between  subscribers'  instruments 
which  are  connected  directly  with  said  exchanges,  at  the  rate  of 
5  cents  per  calL 

It  is  further  ordered  that  the  revenue  derived  from  the  inter- 
change of  messages  herein  ordered  shall  be  divided  equally  be- 
tween the  petitioner  and  the  respondent. 

*  Railroad  Commission  of  Wisconsin,  by  Walter  Alexander,  Hal- 
ford  Erickson,  Commissioners. 


WISCONSIN  RAILROAD  COMMISSION. 

IN  RE  BOYCEVILLE  TELEPHONE  COMPANY. 

Mofiapoly  and  competition  ^  Telephones  ^^  Extentsion   into   ocoupied 
territory. 

Public  oonvenience  and  necessity  do  not  require  the  extension  of 
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»  telephone  system  into  territory  senred  by  another  company,  merely 
to  permit  a  lessor  to  communicate  directly  with  the  lessee  occupying 
his  farm,  where  there  is  physical  connection  between  the  companies  on 
a  free  exchange  basis,  when  the  other  company  stands  ready  to  serve 
the  lessor  at  his  request,  and  where  the  proposed  extension  will  not 
only  violate  an  agreement  apportioning  territory,  but  will  result  in 
paralleling  the  existing  lines  for  a  part  of  the  distance. 

[November  1,  1915.] 

Ajppmoation  of  the  Boyceville  Telephone  Company  to  ex- 
tend its  system  into  the  town  of  Hay  River  to  serve  the  Russell 
farm;  denied. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  On  October  21,  1915,  the  Boyceville 
Telephone  Company  filed  its  notice  of  a  proposed  extension  in 
the  town  of  Hay  River,  Dunn  county,  Wisconsin,  the  extension 
to  be  constructed  along  the  highway  between  sections  21  and  28, 
to  the  comer  of  section  22 ;  thence  north  along  the  east  line  of 
section  22,  a  distance  of  nearly  i  mile,  to  serve  what  is  known 
as  the  Russell  Farm.  The  Wheeler  Telephone  Company,  which 
operates  for  local  service  in  the  town  of  Hay  River,  filed  its 
objection,  and  the  matter  was  set  for  hearing,  and  hearing  ac- 
cordingly held  on  October  26,  1915.  At  the  hearing,  the 
Wheeler  Telephone  Company  was  represented  by  R.  F.  Breiten- 
gross  and  the  Boyceville  Telephone  Company  by  W.  H.  Clerk. 

The  testimony  discloses  that  heretofore  the  two  companies 
concerned  had  agreed  to  operate  exclusively  on  either  side,  re- 
spectively, of  the  line  between  sections  21  and  22,  and  that  the 
proposed  extension  would  not  only  transgress  this  agreement,  bu^ 
would  result  in  a  paralleling  of  the  existing  lines  of  the  Wheeler 
Telephone  Company  for  a  distance  of  something  more  than  a 
quarter  of  a  mile.  The  exchanges  of  the  companies  involved 
are  located  in  neighboring  towns,  and  physical  connection  on  a 
free  exchange  basis  has  been  maintained  between  them.  Thus 
a  subscriber  of  the  Wheeler  Telephone  Company  may  have  free 
communication  with  any  subscriber  of  the  Boyceville  Telephone 
Company,  under  the  single  disadvantage  that  the  message  must 
pass  through  two  exchanges.  The  proposed  extension  is  urged 
on  the  ground  that  the  owner  of  the  so-called  Russell  Farm  re- 
sides in  the  village  of  Boyceville,  and  that  it  is  his  desire  to 
communicate  directly  with  the  renter  occupying  the  farm. 

P.U.R.1916A. 


Digitized  by 


Google 


216  WISCONSIN  RAILROAD  COMMISSION. 

From  the  facts  disclosed  hj  the  testimony  and  outlined  above 
it  is  difficult  to  find  sufficient  justification  for  the  construction 
of  the  extension  to  warrant  its  authorization.  The  statute  re- 
quires that,  in  the  absence  of  a  showing  of  a  public  convenience 
and  necessity  to  be  subserved^  extensions  be  refused  where  an- 
other company  operating  in  the  town  in  which  the  extensions 
are  proposed  to  be  built  objects  to  their  construction.  The  ap- 
plicant for  service  in  this  case  is  directly  on  a  line  of  the  object- 
ing company  which  stands  ready  to  serve  him  on  request.  It 
seems  that  his  telephone  needs  would  be  amply  met  by  the  serv- 
ice at  hand.  The  Commission  is  obliged,  therefore,  to  find  that 
public  convenience  and  necessity  do  not  warrant  the  construc- 
tion of  the  extensions  proposed. 

Kailroad  Commission  of  Wisconsin,  Halford  Erickson,  Carl 
D.  Jackson,  Commissioners. 


WISCONSIN  RAUiROAD  COMMISSION. 

IN  BE  L.  STAEKS  LIGHTING  &  MILLING  COMPANY. 

Bates  •»  Electric  light  —  Minimum  hiU  —  Effect  en  ImMness. 

1.  In  determining  the  amount  of  a  minimum  charge  for  electric 
lighting  the  probable  effect  upon  the  business  of  the  company  and  upon 
customers'  biUs  must  be  given  due  consideration. 

Rates '^  ElecMo  light '^  Minimuin  hiU ---' Reasonableness. 

2.  A  minimum  charge  higher  than  75  cents  will  not  be  allowed  un- 
less it  is  shown  that  the  cost  of  service  warrants  it  and  that  future 
developments  would  not  be  retarded. 

[November  2,  1915.] 

Application  of  the  L.  Starks  Lighting  &  Milling  Company 
for  authority  to  establish  a  minimum  monthly  charge  of  $1  for 
electric  lighting;  authority  given  to  establish  minimum  month- 
ly charge  of  76  cents. 

By  the  Commission:  The  application  in  this  matter  was 
filed  on  October  9,  1914.  It  was  then  asked  that  the  applicant 
be  granted  permission  to  establish  a  minimum  monthly  charge 
for  lighting  service  of  $1.  Hearing  of  the  matter  was  thereupon 
set  for  November  11th  at  Madison,  and  due  notice  was  rendered 
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interested  parties.  No  appearanoes  were  entered  at  this  time. 
This  decision  will  therefore  be  decided  upon  such  data  as  are 
available  without  the  testimony  of  interested  parties* 

Income  Account. 

The  income  account  as  reported  for  the  year  ending  June  30, 
1915,  is  as  follows: 

Operating  Revenues. 

Commercial  lighting  earnings $2,240.47 

Mtmicipal  contract  lighting  earnings 1,081.68 

MlseellaneouB  operating  earnings   ; 12.00 

Total  operating  revenues $3,334.15 

Operating  Expenses. 


Power   

Distribution 
Consumption 
General    .... 
Undistributed 


$3,489.30 

425.25 

200.00 

100.00 

40.00 


Total  of  above  expenses $4,354.55 

Depreciation   $250.00 

Taxes    131.67 


Total  operating  expenses $4,636.22 


Net  operating  deficit $1,302.07 

The  foregoing  table  shows  an  operating  deficit  of  $1,302, 
without  making  any  allowance  for  interest  and  profits.  From 
an  operating  standpoint  it  would  therefore  appear  that  the  com- 
pany is  entitled  to  establish  a  minimum  charge  for  the  purpose 
of  increasing  their  revenues. 

It  is  asked  that  a  minimum  charge  of  $1  be  established  on 
account  of  the  large  number  of  small  bills  rendered.  In  order 
to  ascertain  the  exact  state  of  affairs,  an  analysis  of  consumers' 
records  for  one  year  has  been  made.  The  following  results  have 
been  obtained  from  the  examination  of  1037  bills  rendered  to 
cover  the  sale  of  13,938  kw.  hrs.  of  electricity. 


Bills  Rendered 

Ck>nBamption 

Number 

Per  cent. 

Kw.Hrs. 

Percent. 

Bills  of  3  kw.  hrs.  or  less 

171 
243 
400 

16.6 
23.2 
38.6 

885 

670 
1536 

2.8 

Bills  of  4  kw.  hrs.  or  less 

4.8 

Bill*  ftf  ft  kw.  hm.  or  Ipm 

11.0 
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In  addition  to  the  above,  there  are  at  least  150  instances  in 
which  no  electricity  was  used  and  consequently  for  which  no 
bill  was  rendered.  These  are  cases  in  which  the  meter  was  still 
c>onnected  and  for  which  the  company  is  entitled  to  collect  a 
minimum  bill.  The  table  above  given  shows  that  if  a  minimum 
charge  had  been  effective  during  this  period,  the  rate  being  16 
cents  per  kw*  hr.,  171  bills,  or  16.5  per  cent  of  the  total  ren- 
dered, would  have  been  raised  by  a  60  cent  minimum,  243,  or 
2f3.2  per  cent  would  have  been  raised  by  a  75  cent  minimum,  400 
or  38.6  per  cent  by  a  $1  minimum,  and  that  in  all  cases,  150 
additional  bills  would  be  rendered.  The  table  also  shows  the 
relatively  small  proportion  of  the  total  kw.  hrs.  sold  which  is 
covered  by  the  smaller  bills. 

Computations  made  on  the  basis  of  the  figures  above  given 
show  that  the  revenues  would  be  increased  only  $98.90  by  a  50 
cent  minimum  charge,  but  that  a  75  cent  minimum  would  in- 
crease the  revenues  by  $187.55,  and  that  a  $1  minimum  would 
yield  $304.24  additional. 

[1,  2]  But  aside  from  the  question  of  financial  gain  involved 
by  the  various  minimum  charges  quoted,  the  probable  effect  of 
a  minimum  upon  the  business  and  upon  the  customers'  bills 
must  be  given  due  consideration.  The  applicant  has  furnished 
no  testimony  to  show  that  the  minimum  of  $1  asked  for  is  rea- 
sonably required  to  cover  the  cost  of  service  furnished  to  custom- 
ers who  would  be  affected  by  it.  It  would  seem  that  a  minimum 
of  75  cents  per  month  would  be  reasonable  under  the  circum- 
stances. The  Commission  would  not  feel  justified  in  authoriz- 
ing a  higher  minimum  in  this  case  unless  it  were  shown  by  other 
evidence  that  the  cost  of  service  warrants  it  and  that  future 
development  would  not  be  retarded.  These  considerations,  with 
the  additional  revenue  involved,  appear  to  present  the  best  com- 
bination, and  will  be  ordered  accordingly. 

It  is  therefore  ordered  that  the  L.  Starks  Lighting  &  Milling 
Company  be  authorized  to  establish  a  minimum  monthly  charge 
of  75  cents  for  lighting  service. 

Railroad   Commission  of  Wisconsin,  by  Halford  Erickson, 

Carl  D.  Jackson,  Commissioners. 
P.U.R.1916A, 
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WISCONSIN  bahjROad  commission. 

IN  RE  ELROY  TELEPHONE  COMPANY. 

BaieB^'THephoneB^Braper  method  of  itwreasing  tott  revenue, 

1.  A  readjufitment  of  toll  rates,  rather  than  either  the  imposition 
of  an  additional  other  line  charge  on  incoming  toll  messages,  or  the 
imposition  of  an  additional  flat-rate  service  charge,  is  the  proper  method 
of  increasing  revenues  to  cover  readiness  to  serve  features  of  a  tele- 
phone company's  long-distance  eonnecticms. 

niBcrimlnation  —  Bates  —  TelephMmes, 

2.  The  practice  of  charging  telephone  subscribers  on  rural  lines  15 
cents  per  message  for  connection  with  other  telephone  companies,  and 
of  charging  city  subscribers  25  cents  per  message,  with  the  option  of 
unlimited  service,  at  the  rate  of  25  cents  per  month  in  addition  to  regu- 
lar local  rates  for  each  telephone  system  with  which  they  have  unlimited 
service,  is  not  such  a  discrimination  as  to  require  an  order  to  discon- 
tinue making  such  a  distinction. 

JHscHtnination^' Hates '^Wree  connections  to^  subscribers  living  near 
territory  served  by  other  companies, 

3.  A  telephone  company  was  directed  to  discontinue  the  practice 
of  allowing  rural  subscribers  living  in  territory,  adjacent  to  territory 
served  by  other  companies  to  have  free  connection  with  the  systems  of 
such  companies  as  a  part  of  their  regular  exchange  service  when  rural 
subscribers  not  adjacent  to  such  other  systems  were  charged  the  regular 
15-cent  rate  per  message. 

[November  2,  1915.] 

Application  by  Elroy  Telephone  company  for  authority  to 
fix  terms  upon  which  subscribers  may  receive  long-distance  con- 
nections and  for  an  investigation  of  the  terms  upon  which  sub- 
scribers should  have  connection  with  connecting  telephone  sys- 
tems. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  This  application  was  filed  with  the 
Commission  June  17,  1915.  The  applicant,  the  Elroy  Tele- 
phone Company,  is  a  public  utility  engaged  in  the  management 
and  operation  of  a  telephone  system  in  Elroy  and  surrounding 
territory.  The  application  sets  forth:  (1)  That  the  applicant 
has  been  notified  by  the  Commission  that  according  to  the  Com- 
mission's decision  in  Connor  v.  Marsh,  6  Wis.  B.  C.  R  589,  its 
former  practice  of  charging  $3  per  year  in  addition  to  regular 
rates  for  the  use  of  a  particular  type  of  receiver  and  transmitter, 
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with  the  privilege  of  using  long-distance  connections,  must  be 
discontinued,  and  that  applicant  has  so  amended  its  practices 
as  to  conform  to  the  ruling  of  the  Commission;  (2)  that  appli- 
cant is  desirous  of  having  uniformity  established  as  to  the  rights 
of  its  patrons  to  receive  connections  mth  surrounding  telephone 
utilities.  Applicant  applies  to  the  Commission  for  authority 
to  adjust  its  practices  for  the  reasons  that  (a)  at  present  some 
additional  charge  above  local  rates  should  be  authorized  to  cover 
the  readiness  to  serve  features  of  its  long-distance  connections, 
(b)  that  practices  with  regard  to  connection  with  other  com- 
panies are  not  uniform  for  all  of  its  subscribers.  Application 
is  therefore  made  for  authority  to  put  into  effect  the  following 
practices : — 

1.  (a)  Another  line  charge  to  be  applied  in  connection  with  all 
toll  business;  or, — 

(b)  A  service  cargo  on  a  flat-rate  basis  for  the  privilege  of 
such  connection. 

2.  A  uniform  scale  of  prices  to  govern  its  connections  with 
surrounding  utilities. 

Hearing  in  this  case  was  held  at  Madison  July  20,  1915, 
Joseph  Edwards  appearing  for  the  applicant.  There  were  no 
appearances  in  opposition.  This  case  arose  out  of  a  complaint  by 
a  subscriber  of  the  Elroy  Telephone  Company  regarding  the 
charge  of  $3  per  year  in  addition  to  regular  local  rates  for  the 
privilege  of  long-distance  connection,  and  out  of  a  report  by  one 
of  the  Commission's  service  inspectors  to  the  effect  that  the 
applicant  was  charging  $3  per  year  in  addition  to  local  rates  for 
the  privilege  of  such  connection.  This  additional  charge  of  $3 
per  year  provided  for  the  use  of  Western  Electric  receivers, 
transmitters,  and  induction  coils  as  a  part  of  the  substation 
equipment  of  subscribers  entitled  to  long-distance  connection. 
In  the  case  of  Connor  v.  Marsh,  decided  by  the  Commission 
April  21,  1911,  and  reported  in  6  Wis.  R.  C.  R.  at  page  589, 
the  Commission  reviewed  rather  thoroughly  a  similar  arrange- 
ment existing  at  Marshfield,  and  held  that  the  utility  concerned 
was  not  entitled  to  make  any  additional  charge  above  the  regu- 
lar schedule  of  local  exchange  rates  for  the  service  involved  in 
connection  with  the  privilege  of  long-distance  connection  or  the 
furnishing  of  Western  Electric  receivers,  transmitters^  and  in- 
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duction  coils.  As  far  as  this  feature  of  the  existing  case  is 
concerned,  the  conditions  were  so  similar  to  those  in  the  Marsh- 
field  Case  that  the  Elroy  company  was  advised  that  its  practice 
of  making  an  additional  charge  for  the  privilege  of  long-distance 
connection  must  be  discontinued,  and,  as  stated  in  the  applica- 
tion, the  practice  has  been  discontinued.  Applicant  feels,  how- 
ever, that  some  additional  revenue  should  be  provided  by  its 
toll  connections,  and  has  therefore  asked  that  another  line  charge 
be  authorized  to  be  applicable  on  all  incoming  toll  messages. 
In  this  connection,  it  should  be  noted  that  in  its  correispondence 
with  the  Commission,  applicant  has  stated  the  number  of  sub- 
scribers paying  the  $3  rate  for  long-distance  coimection  as  about 
20,  so  that  the  total  annual  revenue  from  this  additional  charge 
which  will  be  foregone  by  compliance  with  the  ruling  in  the 
Marshfield  Case  will  be  about  $60. 

[1]  Turning  now  to  the  question  of  the  other  line  charge  which 
the  applicant  proposed  to  make  on  all  incoming  toll  messages, 
we  should  perhaps  explain  the  attitude  of  the  Commission 
regarding  such  charges.  It  is,  of  course,  true  that  a  number 
of  local  companies  in  the  state  have  such  charges  on  incom- 
ing messages,  and  that  the  usual  practice  is  for  the  company 
furnishing  the  toll*  service,  usually,  perhaps,  the  Wisconsin 
Telephone  Company,  to  collect  this  other  line  charge  from  the 
party  paying  for  the  toll  message  in  addition  to  its  regular  toll 
rates.  Where  such  other  line  charges  constituted  a  part  of 
the  legal  schedules  of  telephone  utilities  as  originally  filed  with 
the  Commission,  the  Commission  has  not  ordered  their  discon- 
tinuance, and  we  have  no  case  in  which  complaints  have  been 
brought  regarding  such  other  line  charges  which  have  led  to 
their  discontinuance  being  ordered. 

However,  in  the  case  before  us,  we  have  an  entirely  different 
situation.  Here,  the  charges  on  incoming  messages  have  been 
the  regular  tariffs  of  the  companies  furnishing  toll  service.  The 
imposition  of  other  line  charges  at  this  time,  therefore,  would 
result  in  increasing  the  charges  to  patrons  of  the  toll-line  com- 
panies having  occasion  to  call  parties  connected  with  the  lines 
of  the  Elroy  Telephone  Company.  The  arrangement  of  the  El- 
roy Telephone  Company  with  the  Wisconsin  Telephone  Com- 
pany is  the  usual  sublicensee  arrangement  by  which  the  Elroy 
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company  receives  16  per  cent  of  the  revenue  from  messages  or* 
iginating  at  that  exchange  with  a  maximum  of  10  cents  on  any 
message.  In  addition  to  its  connection  with  the  Wisconsin 
Telephone  Company,  the  Elroy  company  has  connections  with 
a  number  of  surrounding  companies  furnishing  local  and  rural 
service  and  owning  in  part  toll  lines  connected  with  the  exchange 
of  the  Elroy  company.  As  we  understand,  patrons  desiring 
toll  connection  with  these  companies  where  messages  were  not 
routed  over  lines  of  the  Wisconsin  Telephone  Company  were 
not  required  to  pay  the  $3  per  year  for  toll-connection  serv- 
ice, but  were  charged  only  the  regular  toll  rates  or  such  other 
rates  as  were  applicable  which  are  not  affected  in  any  way  by 
the  ruling  in  the  Marshfield  Case. 

It  is  the  contention  of  the  applicant  that  revenues  from  its 
telephone  business  are  not  as  large  as  they  should  be  to  enable 
it  to  carry  on  the  business  and  make  a  proper  return  upon  its 
Investment.  However,  we  do  not  believe  that  the  best  method 
of  remedying  such  a  situatiqn  is  to  plaice  another  line  charge  on 
incoming  messages.  The  effect  of  this  other  line  charge,  of 
course,  is  to  shift  the  burden  of  making  up  a  deficit  in  local 
operating  revenues,  if  such  exists,  to  a  greater  or  less  extent, 
on  to  patrons  of  other  companies  who  have  occasion  to  hold  long- 
distance communication  with  subscribers  of  the  Elroy  company. 
To  the  extent,  if  any,  that  toll-connection  revenues  of  the  Elroy 
company  are  insufficient  to  meet  toll-connection  expenses,  it 
would  seem  that  the  proper  procedure  would  be  to  seek  a  re- 
vision of  the  toll-connection  agreement  which  might,  of  course, 
result  in  the  necessity  of  a  readjustment  of  the  toll  rates  them- 
selves, in  order  that  both  the  local  company  and  the  long^s* 
tance  company  might  receive  adequate  payment  for  toll  service. 
There  is,  however,  nothing  in  tibis  record  to  show  that  revenues 
from  toll-connection  service  are  less  than  they  should  be,  or 
that  the  failure  of  the  Elroy  company  to  earn  as  large  a  return 
as  it  thinks  proper  arises  from  an  incorrect  adjustment  of  toll- 
connection  agreements. 

The  principle  of  another  line  charge  is  one  which  we  do  not 
feel  is  in  line  with  the  best  development  of  the  telephone  toll 
business.  This  imposition  of  such  charges  in  addition  to  regular 
toll-line  tariffs  inevitably  leads  to  more  or  less  confusion  as  to 
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the  reasonableness  of  toU  rates,  and  is  often  the  cause  of  com- 
plaint that  toll  rates  are  not  being  properly  applied.  It  would 
seem  preferable  that  the  toll  rate  should  be  a  unit,  and  should 
provide  for  the  delivery  of  the  message  upon  the  lines  of  the 
local  system.  To  be  sure,  the  local  company  performs  a  service 
for  which  it  should  be  compensated,  but  we  do  not  believe  it 
advisable  to  authorize  that  thifi  compensation  be  taken  in  the 
form  of  another  line  charge  added  to  the  regular  toll  rate.  The 
question  of  whether  or  not  the  present  division  of  toll  revenues 
between  the  local  and  the  long-distance  company  is  a  reasonable 
one  has  not  been  raised  in  this  case,  and  need  not  be  gone  into 
at  the  present  time.  That  portion  of  the  application  asking  au- 
thority to  put  in  effect  another  line  charge  on  incoming  toll 
messages  must,  therefore,  be  denied. 

Applicant  asks  that  another  line  charge  be  authorized,  or,  in 
lieu  thereof,  a  service  charge  on  a  flat-rate  basis  for  the  privilege 
of  such  connection*  We  are  aware  that  there  is  considerable  to  be 
said  in  favor  of  a  system  of  toll  rates  so  established  that  the  ele- 
ment of  a  service  charge  for  the  privilege  of  toll  connection  shall 
be  recognized,  but  we  believe  that  the  interests  of  the  company  and 
of  its  subscribers  will  be  best  served  if  all  parties  connected  to  its 
lines  have  the  privilege  of  toll  connection  at  any  time  that  they 
may  choose  to  exercise  that  privilege.  This  will  mean  that  it 
would  be  impracticable  to  impose  a  service  charge  in  addition 
to  regular  exchange  rates  for  the  privilege  of  toll  connection. 
If  the  element  of  a  service  charge  is  to  be  considered  at  all,  it 
must  be  that  that  service  charge  shall  be  made  applicable  to 
all  subscribers  of  the  local  exchange  on  the  theory  that,  in 
taking  local  service,  they  are  also  availing  themselves  of  the 
possibility  of  securing  long-distance  connection  at  any  time  that 
that  connection  may  become  necessary.  This  means  that  the 
service  charge  will  be  merged  in  the  schedule  of  local  rates,  and 
that  local  rates  will  include,  as  they  probably  generally  have 
included,  the  cost  of  local  service  and  such  fixed  charges  in  con- 
nection with  the  right  to  use  long^stance  service  as  might  rea- 
sonably be  borne  by  local  subscribers.  If  there  is  a  class  of  sub- 
scribers which,  over  a  period  of  time,  has  little  or  no  use  for 
long-distance  service,  their  share  in  the  fixed  charges  in  con- 
neetion  with  the  readiness  of  the  local  company  to  furnish  long- 
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distance  connection  will  be  relatively  smalL  In  other  words, 
in  any  revision  of  local  rates  which  might  become  necessary  in 
order  to  include  in  local  rates  the  readiness  to  serve  feature  of 
long-distance  connection  expenses,  the  class  which  has  the  least 
need,  as  indicated  by  its  use  of  the  service,  for  long-distance 
connection,  will  find  its  local  rates  increased  the  least  in  order 
to  cover  the  readiness  to  serve  expenses.  We  are  of  the  opinion, 
therefore,  that  no  charge  in  addition  to  regular  local  and  long- 
distance rates  should  be  authorized-in  connection  with  the  right 
to  use  long-distance  service. 

[2]  The  other  portion  of  this  application  relates  to  the  prac- 
tices of  the  Elroy  company  in  furnishing  its  subscribers  with 
connection  with  other  companies  operating  in  the  territory 
around  Elroy.  It  appears  from  the  record  in  this  case  that  the 
Elroy  company  has  a  practice  of  charging  subscribers  on  its 
rural  lines  15  cents  per  message  for  connection  with  these  sur- 
rounding companies.  Subscribers  in  the  city  of  Elroy  are 
charged  25  cents  per  message,  except  that  they  are  given  the 
option  of  unlimited  service  to  these  surrounding  systems  at  the 
rate  of  25  cents  per  month  in  addition  to  regular  local  rates  for 
each  system  with  which  they  have  unlimited  service.  Although 
there  may  be  some  objection  to  a  difference  in  the  rates  for  such 
connection  as  between  local  and  rural  subscribers,  the  situa- 
tion does  not  seem  to  be  one  requiring  an  order  to  discontinue 
making  such  a  distinction.  The  practice  of  furnishing  unlim- 
ited service  as  an  optional  feature  of  its  rate  schedule  is  one 
which  has  been  approved  by  the  Commission  in  other  cases,  and 
we  see  no  objection  to  its  use  at  Elroy. 

[3]  The  only  feature  of  the  situation,  therefore,  which  really 
requires  a  ruling  is  the  practice  which  the  company  has  per- 
mitted to  grow  up  of  allowing,  rural  subscribers  living  in  terri- 
tory adjacent  to  territory  served  by  other  companies  to  have 
free  connection  with  the  systems  of  such  other  companies  as  a 
part  of  their  regular  exchange  service,  although  rural  sub- 
scribers not  adjacent  to  such  other  systems  are  charged  the 
r^ular  15  cent  rate  per  message.  Although  it  is  undoubtedly 
true  that  subscribers  living  near  the  border  line  between  the 
territory  served  by  the  Elroy  company  and  that  served  by  soma 
other  company  will  not  have  their  normal  exchange  require- 
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meilts  folly  met  without  unlimited  aemce  over  the  lines  of  both 
companies,  it  seems  that  siibaeribers  who  are  so  situated  can 
hardly  expect  to  have  the  privilege  of  connection  with  both  com- 
panies at  the  rate  which  for  other  subscribers  permits  connec- 
tion with  the  Elroy  lines  only.  The  practice  of  furnishing  free 
connection  with  other  systems  to  subscribers  in  certain  portions 
of  the  rural  territory  is,  of  course,  a  discriminatory  practice 
and  must  be  discontinued.  We  do  not  feel  that  this  order  need 
provide  a  method  of  permanently  caring  for  this  situation.  As 
soon  as  the  present  discriminatory  practice  is  discontinued,  the 
legal  rate  for  all  such  connections  will  be  15  cents  per  message. 
It  was  suggested  at  the  time  of  the  hearing  that  the  company 
adopt  some  such  practice  as  it  has  adopted  for  its  subscribers 
in  the  city  of  Elroy;  that  is,  offering  an  optional  rate  for  un- 
limited service  with  surrounding  systems,  and  if  the  company 
chooses  to  adopt  some  reasonable  practice  regarding  this,  we  see 
BO  objection  to  its  authorization. 

Railroad  Commission  of  Wiscoiwn,  by.  Halford  Eriokson, 
Carl  D.  Jackson,  Commissioners. 


WISCONSIN  RAIIiROAD  COMMISSION. 

IN  BE  JACKSON  TELEPHONE  COMPANY^     > 

Mates  ^  Telephones  ^Iticrease-' Service  received  hy  only  one  ewih- 
aeriber^ 

1.  A  telephone  company  may  be  authorized  to  increase  its  present 
rate  for  a  particular  class  of  service,  without  a  determination  of  what 
a  reasonable  rate  under  possible  future  conditions  wt)uld  be,  where  onfr 
one  BubJBcribeF  ia  roeeiving  such  seEviee,  where  Utere  is  nothing  to  sbiNr 
how  general  its  use  may  become,  and  where  the  proposed  rate  is  not 
exorbitant. 

Boies'^ Telephones -"JBjceess  rtzdlus  charge. 

2.  A  proposed  excess  telephone  rate  of  $2  per  quarter  mile  or  frao 
tion  thereof  beyond  a  village  limita  for  single-part^  business  or  jesi- 
dence  subscribers  was  held  reasonable. 

Hates  —  Telephones  —  Increase  —  Sutnmer  cottages, 

8.  A  telephone  t^ompany  was  authorized  to  increase  its  rate- for  sum-' 
Bier  cottages  .from  $S  to  $S  per  peasoh*  in  view  ol  the  eacpeaae  oi  mwr 
taining  such  short-tlK^e  service. 

[November  2,  ^915.] 
P.U.R.1916A.  16 
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Applioatiow  of  the  Jackson  Telephone  Company  for  authori* 
ty  to  increase  rates ;  granted  in  part. 

By  the  Commission :  Application  in  the  above^ntitled  mat- 
ter was  filed  with  the  Commission  March  25, 1915.  Applicant  is 
a  telephone  utility  operating  in  and  about  Jackson,  Wisconsin, 
and  its  lawful  rates  as  set  forth  in  the  application  are  as  follows : 

Residenoe  • •  • .  $1.00  per  montli 

BuBiness 1.25  per  month 

Bummer  Cottages •  • .     6.00  per  seasoii 

Application  is  made  for  authority  to  increase  rates  for  the 
reason  that  the  utility  considers  its  present  rates  inadequate  for 
service  on  single  party  lines  and  for  summer  season  service. 
Application  is  therefore  made  for  authority  to  put  in  effect  the 
following  modifications  of  the  applicant's  schedule ; 

One-party  buBiness,  $1.76  per  month,  within  YilUge  limits. 
One-party  residence,  $1.50  per  month,  within  village  limits. 
An  excess  radius  rate  of  $2  per  quarter  mile  or  fraction  thereof  IM70&4 
the  village  limits  for  single-party  business  or  residence  subscribers. 
Summer  cottages,  $9  per  season. 

[1]  Hearing  in  this  matter  was  set  for  April  22,  1915,  biit 
no  appearances  were  entered.  Application  in  this  matter  follow- 
ed a  number  of  letters  between  the  utility  and  the  Commission, 
resulting  from  the  proposal  of  the  utility  to  institute  a  rate  of 
$1.75  for  single-party  business  service,  and  to  institute  certain 
excess  radius  rates  which  appeared  to  be  considerably  out  of 
line  with  what  such  rates  should  be.  It  was  stated  by  the  com- 
pany that  only  one  single  party  telephone  was  in  use  on  its 
system  up  to  the  time  of  filing  the  complaint,  this  being  a  phone 
in  the  office  of  a  physician.  Consequently,  as  far  as  the  rates 
for  single-party  service  are  concerned,  only  one  indiyidual 
would  be  affected  by  them,  and  the  application  in  this  case  would 
not  have  been  necessary  if  no  subscriber  were  receiving  single- 
party  service  and  no  single-party  rate  were  in  existence  at  the 
time  of  filing.  The  fact  that  a  subscriber  was  actually  receiving 
single-party  service,  however,  made  the  propoesd  rate  result  in 
an  actual  increase  to  that  subscriber,  and  the  application  was 
filed  in  order  to  comply  with  the  statutory  requirement  for 
legalizing  increased  rates.  Inasmuch  as  there  is  only  one  sub- 
scriber receiving  single-party  service  at  the  present  time,  and 
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we  have  nothing  to  show  how  general  the  use  of  such  service  may 
become,  we  do  not  believe  it  necessary  to  attempt  to  determine 
what  would  be  a  reasonable  single-party  rate  under  possible  fu- 
ture condition&  The  rates  suggested  by  the  applicant  do  not 
appear  exorbitant  and  will  be  authorized  in  this  case. 

[2]  According  to  our  understanding  of  the  facts,  there  is  no 
single-party  subscriber  at  present  who  will  be  affected  by  the 
proposed  excess  radius  charges*  Consequently,  this  is  really  a 
rate  for  a  new  class  of  service,  which  rate,  however,  appears  to 
be  a  reasonable  one  and  will  be  authorized. 

[3]  Information  concerning  the  service  furnished  to  summer 
cottages  is  not  as  complete  as  we  should  like,  but  in  view  of  the 
expense  of  maintaining  this  short-time  service  we  believe  a  rate 
somewhat  in  excess  of  $6  should  he  authorized,  although  we 
seriously  question  whether  an  increase  to  $9  per  season  is  neces- 
sary. 

It  is  therefore  ordered  that  the  applicant,  the  Jackson  Tele- 
phone Company,  be,  and  the  same  hereby  is,  authorized  to 
amend  its  existing  rate  schedule  by  the  application  of  th$  follow- 
ing rates: 

Single-party  Imainets  within  village,  $1.76  per  month. 
Single-party  residence  within  village,  $1.60  per  month. 
Excess  radius  charge  for  single-party  lines  beyond  village  limits,  $2  per 
fuarter  mile  or  fraction  thereof  beyond  the  village  limits. 
SmiiBiier  cottage  service,  $8  per  season. 

Single-party  rates  as  fixed  in  this  decision  may  he  made  ef- 
fective September  1,  1915.  Summer  cottage  rates  as  fixed  in 
this  decision  may  be  made  effective  for  the  season  of  1916. 

Railroad  Ccwnmission  of  Wisconsin,  by  Halford  Erickson, 
Carl  D.  Jackson,  Commissioners. 


ARIZONA   CORPORATION   COMMISSION. 

N.  S.  BLY,  Mayor  of  Winslow,  et  al., 
WINSLOW  ELECTBIC  LIGHT  &  POWBB  COMPAMT. 

[Docket  No.  235.] 


1.  In  fixing  the  reproduction  value  of  an  electrie  plant,  an  allow* 
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ance  was  made  for  an  amoant  sufficient  to  provide  the  land  used,  or 
other  suitable  land,  although  the  land  was  only  leased. 
Valuation  —  Going  value. 

2.  Consideration  was  given  to  the  going  value  of  an  electric  utilitj^ 
in  valuing  the  property  for  rate-making  purposes,  although  the  utility 
had  averaged  reasonable  annual  net  returns  upon  the  investment. 

Valuation  ^Intangibles -^Blanket  aWnoanoe -^ Plant  huUt  Vy  piece^ 
meal. 

3.  An  allowance  of  12  per  cent  of  the  value  of  the  physical  property 
of  an  electric  utility  was  held  sufficient  to  cover  all  intangibles,  in^ 
eluding  going  value,  contractor's  profits,  and  operation  and  Interest 
during  construction,  where  the  plant  was  built  piecemeal  over  a  long 
period  of  time,  witli  capital  additions  made  in  small  amounts. 

Valuation -^Working  capital -^  Amount, 

4.  The  sum  of  $2,000  was  h^d  to  be  a  reasonable  allowance  for 
working  capital  for  an  electric  utility  whose  entire  property  was  valued 
at  $37,600. 

Bef  urn  -*•  Electricity  —  Percentage. 

5.  A  net  return  of  10  per  cent  was  held  to  be  suffieieirt  for  an 
electric  utility  operating  in  Arizona. 

Betfum  —  CompariHon  with  private  enterprises, 

6.  The  return  to  be  allowed  an  eleotrio  utility  cannot  be'  fised  hjn 
comparison  with  interest  rates  charged  locally  for  money  loaned  in 
smalt  amounts,  or  the  return  upon  an  ordinary  commercial  enterprise, 
since  a  utility  operates  without  fear  of  undue  competition;  ^Ith  pro- 
tection in  earning  a  reasonable  return,  find  with  the  hatards  of  ]priVate 
undertakings  reduced  to  a  minimum. 

Depreciation  -^  Electricity  -r-  Percentage  —  Straight'line  method, 

7.  An  annual  allowance  of  4  per  cent  of  the  value  of  the  physieal 
property  of  an  electric  utility  vras  held  to  be  sufficient,  under  the 
straight-line  method,  for  a  depreciation  reserve  account  to  provide  for 

' '  •     replacements. 

Return '^Electricity  ^"Operating  expenses '^  Change  in  station  load: 

$.  In  estimating  the  future  operating  expenses  of  an  electric 
utility,  consideration  was  given  to  changes  in  the  station  load  result* 
ing  from  street  lights  not  burning  all  the  night,  discontinuance  of  saloon 
lighting,  and  increased  power  consumption. 

Apportionment  —  Fuel  expense  «-  Vse  method, 

9.  The  fuel  expense  of  an  electric  and  ice  plant  was  apportioned 
on  the  basis  of  the  percentage  of  electricity  and  ice  produced,  where 
each  constantly  bore  the  same  relation  to  the  other. 

Service  ^  Elect  Hcity '^Street     lighting '-' Hours     of     service -^  Meter 
basis, 

.  •  10*.  A  town  is  -entitled  to  shorten  the  hours  of  burning  electric  street 
lights,  and  to  change  to  a  meter  from  a  flat-rate  basis,  provided  that 
there  is  no  contract,  that  the  utility  is  reasonably  compensated  for  the 
service,  and  that  impracticable  methods  of  metering  or  arran^efflBWts  ol 

..  ^ ;  cirffuits  are  not  required, 
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11.  In  efttimating  mcnithly  sales  of  electricity  for  thit  purpose  of  fix- 
ing rates,  an  aUowanoe  of  more  than  25  per  cent  for  a  line  loss  was 
held  to  be  liberal,  althon^  the  records  of  the  utility  showed  a  loss  of 
about  86  p«r  sent. 

Discrimination '^KaieS'^Xdnper  rm$ea  far  Utrg^  eonmtmpiion  wot  op* 
pUed  in  Vioeles. 

12.  A  schedule  giving  lower  rates  for  large  oonsumption  of  elec- 
tricity discriminates  against  small  consumers,  where  the  lower  rates  ars 
not  applied  in  blodcs. 

[Kovember  1,  1915.] 

Complaint  by  the  town  of  Winslow  and  other  conaomers  that 
the  rates^  rules,  and  regulations  of  the  Winslow  Electric  light 
&  Power  Company  are  unfair,  unjust,  discriminatory,  and  un- 
reasonable. The  rates  were  found  to  be  faulty  in  principle  and 
unreasonable  in  part,  and  in  lieu  thereof  a  schedule  of  rates  was 
prescribed,  designed  to  produce  the  same  revenue  when  applied 
to  equal  quantities  of  consumption  in  each  of  the  blocks.  The 
town  was  permitted  to  change  from  a  flat  rate  to  a  meter  basis 
for  its  street  lights,  and  to  designate  the  number  of  hours  they 
should  be  lit    The  value  of  the  plant  was  fixed  at  $37,500. 

Appearances:  A.  Y.  Moore  for  town  of  Winslow;  Robert 
Brennen  for  respondent;  W.  N.  Sangster,  B.  Ferguson,  and 
H.  W.  Hall  for  the  state. 

By  the  Commission:  By  petition  dated  March  13,  1915, 
the  mayor  and  common  council  of  the  town  of  Winslow  allege 
that  the  rates,  rules,  and  regulations  of  the  Winslow  Electric 
Light  &  Power  Company  are  unfair,  unjust,  discriminatory,  and 
unreasonable;  that  on  or  about  January  1,  1915,  the  town  of 
Winslow  demanded  of  respondent  that  electric  current  for  street 
lighting  be  metered,  and  billed  at  regular  commercial  rates  in- 
stead of  flat  rates,  and  that  street  lights  be  supplied  only  when 
ordered  or  required  by  the  town;  that  respondent  refused  to 
accept  payment  for  current  by  meter  rates,  and  persisted  in 
burning  all  lights  during  the  entire  night,  charging  a  flat  rate  of 
$8.38  per  city  street  lamp  per  month. 

A  hearing  concerning  municipal  lighting  rates  and  regula- 
tions was  had  May  4,  1916,  in  Phoenix,  and  was  resumed  in 

Winslow  June  19,  1915,  at  which  time  a  general  investigation 
P.U.RJ916A. 
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of  all  rates  and  rdgalati<Mi8  was  made,  together  witii  faois  rekiV 
ing  to  value  of  respondeiif  s  property. 

For  convenience,  the  town  of  Wii^low  and  other  complain- 
ants will  hereinafter  be  referred  to  as  "town ;"  WinaIo<w  Electric 
Light  &  Power  Gompanj  as  "oompany^^ 

Organization  wid  Book  Valvs. 

The  company  was  incorporated  in  Arizona  March  8,  1905, 
with  a  capitalization  of  25,000  shares  of  stock  of  the  par  value 
of  $1  per  share,  and  started  operation  in  the  town  of  Winslow 
on  November  28,  1905,  under  provisions  of  a  franchise  granted 
by  the  town,  entitled  "ordinance  No.  31,"  and  filed  by  the  town 
clerk  April  10,  1905.  No  bonds  have  been  issued.  The  compa- 
ny owns  no  real  estate  or  buildings,  but  occupies  premises  of 
the  Navajo  Ice  k  Cold  Storage  Company  under  lease. 

The  original  plant  account,  with  additions,  to  date,  is  as  fol- 
lows: 

Investment  1906  $14,694.89 

1907  \ 1,060.32 

"     1908  481.34 

1909  774.27 

1910  1,501.94 

•*     1911  12,984.39 

"     1912 876.62 

"     1913  648.85 

"     1914  988.12 

to  Apr.  30,  1916 355.74 

Total  $34,266.48 

Valuation  for  RatemaJeing. 

Company's  electric  plant  consists  of  two  steam-driven  generat- 
ing units,  receiving  steam  and  employing  condensing  equipment 
in  common  with  the  ice  manufacturing  machinery  operated  in 
the  same  building.  To  aid  in  arriving  at  a  basis  of  allocation  of 
investment,  and  to  properly  prorate  joint  operating  expenses,  a 
station  test  was  made,  the  result  being  of  record. 

[1]  The  value  of  company's  property  used  and  useful  in  the 
production  and  distribution  of  electricity,  and  exclusive  of  real 
estate,  and  intangible  values,  is  found  by  our  engineers  to  be 
$42,345  new,  and  $30,078  as  of  June  22,  1916,  the  date  of  the 
report,  approximately  the  same  as  the  company's  estimate  for 
the  same  items.  Notwithstanding  the  company  owns  no  real 
estate,  we  include  $1,000  as  real  estate  value,  which  appears 
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reasonable^  eharaeter  and  looation  of  the  land  aetfoally  >  wed 
considered.  Although  we  are  not  bound  to  include  land  value, 
it  appears  proper,  in  finding  reproduction  value,  to  include  an 
amount  sufficient  to  provide  the  land  used,  or  other  suitable  land. 

[2]  While  the  coanpany  has  not  earned  excessive  returns  dur- 
ing its  entire  life,  it  has  averaged  reasonable  net  returns  upon 
its  investment.  Those  witnesses  contending  for  a  considerable 
allowance  as  going  value  fail  to  define  such  value,  or  to  submit 
a  basis  for  consideration  or  determination*  In  finding  as  to  the 
total  value  of  the  property,  we  have  not  disregarded  this  item, 
nor  the  argument  advanced  in  its  support  We  are  unable  to 
subscribe  to  the  contention  that  going  value  in  the  sum  of  $22,000 
exists  in  this  property,  or  that  such  amount  should  be  capitalized 
and  rates  paid  by  the  public  to  yield  a  return  on  same. 

[3]  A  plant  built  piecemeal  over  a  long  period  of  time,  with 
capital  additions  made  in  small  amounts,  will  obviously  cost 
more  for  material  and  construction  than  will  a  plant  comprising 
the  same  equipment,  built  at  one  time;  and  it  logically  follows 
that  in  the  case  of  the  plant  built  piecemeal  the  overheads  should 
be  less,  particularly  such  items  as  contractor's  profits  and  opera- 
tion during  construction,  as  well  as  interest  during  construction. 
Commissions,  courts,  and  experts  hold  widely  varying  views  on 
the  subject  of  intangible  or  hypothetical  values.  It  seems  proper 
to  give  consideration  to  all  facts  of  record  surrounding  each 
individual  case,  and  to  make  such  allowance  as  appears  to  be 
just  and  reasonable.  We  are  of  the  opinion  that  12  per  cent  of 
the  value  of  the  physical  property  will  fairly  cover  all  proper 
intangible  or  hypothetical  items,  and  this  is  allowed. 

[4]  Adding  $2,000  as  a  reasonable  allowance  for  working 
capital,  we  find  a  total  of  $37,500  to  be  a  proper  basis  for  rate- 
making. 

[5,  6]  A  net  return  of  10  per  cent  on  this  value  of  the  prop- 
erty is  deemed  to  be  fair  and  sufficient.  Testimony  given  went 
largely  to  interest  rates  charged  locally  for  money  loaned  in 
small  amounts,  and  to  the  opinions  of  witnesses  as  to  what  would 
constitute  a  satisfactory  return  upon  an  ordinary  conmiercial 
enterprise.  Such  testimony  has  value  in  showing  the  local  finan- 
cial conditions,  although  commercial  interest  rates,  or  returns  in 
private  industrial  undertakings,  are  not  analogous  to  investh 
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ments  in  public  utilities  operating  witibout  fear  of  undue  eom- 
petition,  and  with  a  knowledge  that  the  property  devoted  to 
public  use  will  be  protected  in  earning  the  rate  of  itetnm  found 
to  be  reasonable.  Hazards,  ever  present  in  private  undertak- 
ings, are  reduced  to  a  minimum,  if  not  to  nil,  in  Hke  conduct  of 
public  utilities,  such  as  to  the  one  under  review. 

Depreciation. 

[7]  The  company  has  carried  no  depreciation  reserve  account 
to  provide  for  replacements.  The  engineers  estimate  that  an 
allowance  of  4  per  cent  of  the  value  of  the  physical  property 
will  be  sufficient  as  a  yearly  allowance  for  this  purpose  under 
the  straight-line  method,  and  we  have  accepted  the  amount  of 
$1,300  annually  in  making  our  rate  analysis. 

The  total  annual  allowance  for  depreciation  and  fair  return 
is  $5,050. 

Operating  Expenses.  . 
The  results  of  operation  during  the  past  years  are: 


Year. 

Revenue. 

Operating  Expense. 

Net  Revenue. 

1906 

$  5,887.95 

$  6,146.63 

$   258.68  Deficit. 

1907 

8,489.47 

7,760.72 

728.75 

1906 

11,708.11 

9,017.22 

2,600,89 

1909 

13,746.41 

8,079.35 

5,667.06 

1910 

14,745.49 

8,982.98 

5,762.51 

1911 

16,928.92 

9,661.56 

7,267.86 

1912 

18,964.79 

14,847.61 

4,117.18 

1913 

21,276.06 

16,096.30 

5,179.76 

1914 

19,527.52 

16,989.75 

2,537.77 

♦1916 

7,916.05 

6,036.37 

1,879.68 

^Period  of  five  months. 

[8]  In  estimating  future  operating  expenses,  we  are  neces- 
sarily guided  by  past  results.  However,  the  station  load  will 
differ  in  amount  and  character,  due  to  changes  in  city  lighting 
<'onsumption,  to  discontinuance  of  saloon  lighting,  and  to  in- 
creased power  consumption  in  the  ice  plant.  Consideration 
given  each  of  these  factors,  we  estimate  the  future  annual  pro- 
duction at  200,000  kw.  hrs.  and  upon  tliis  basis  we  estimate  the 
unniifll  Operating  ejspense  as  follows: 
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Expense. 


•Fnel  Expense 

Material  and  Supplies  . . . 

Advertising 

•Boiler  Plant  Labor 

•Boiler  Plant  Repairs 

City  Lights  Maintenance. 

Electric  Line  Material 

Engine  Boom  Openition  . 

Engine  Room  Repairs  . . . 

Oil  and  Lubricants 

Superintendence 

Insurance 

Office  Expenses 

Taxes 


One  Month. 


$1,387.00 


Twelve  Months. 


1675.00 

$8,100.00 

60.00 

600.00 

3.00 

36.00 

85.00 

1,020.00 

65.00 

660.00 

7.60 

90.00 

32.00 

384.00 

127,60 

1,524.00 

34.00 

408.00 

9.00 

106.00 

U2.00 

1,344.00 

36.50 

438.00 

111.00 

1,882.00 

50.00 

600.00 

$16,644.00 


•Based  on  a  diyiBion  between  ice  and  electric  of  72%  ice  and  28%  electric. 

(1)  Based  on  a  general  average  December  1,  1913,  to  May  1,  1916  <17 
months). 

(2)  Based  on  past  6  months'  operation. 

[9]  It  has  been  the  practice  of  the  company  to  allocate  boiler 
expense  upon  the  basis  shown,  the  percentages  being  obtained 
from  a  plant  test  made  in  1906.  It  is  obvious  that  the  fuel  ex- 
pense properly  chargeable  to  electric  operation  cannot  be  shown 
accurately  by  any  percentage  allocation  unless  the  ice  output 
and  electric  output  bear  the  same  constant  relation  to  each  other. 
A  test  to  check  the  fuel  costs  on  a  basis  of  fuel  used  per  kw.  hr. 
generated  was  made,  and  it  was  found  that  the  amount  charged 
on  the  company's  books  is  correct  The  gross  allowable  annual 
return  herein  approved  follow^: 

Depreciation  and  lair  net  return $5,060.00 

Operating  expense  16,650.00 


Total 921JQ0M 

Total  for  one  month 1,80$.00 

Street  Lighting. 

[10]  The  complaint  in  this  case  originated  in  a  controversy 
between  the  town  of  Winslow  and  company,  regarding  the  terms 
and  control  of  street  lighting.  Prior  to  the  filing  of  this  cc^m- 
plaint,  lights  burned  all  night,  and  were  billed  at  $8.33  each 
per  month.  The  town  desired  to  shorten  the  hours  of  service, 
and  to  be  put  on  a  meter  basis.  There  is  nothing  of  record  con- 
eeming  any  contract  between  the  town  and  company,  and  we  are 
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of  the  opinion  that  there  exists  only  snch  mutual  obligations  as 
exist  between  any  consumer  and  company.  Consumers  ought  to 
be  privileged  to  purchase  energy  in  such  amounts  and  during 
such  hours  as  they  may  elect,  provided  that  the  company  is  rea- 
sonably compensated  for  service  rendered,  and  provided,  further, 
that  impracticable  methods  of  metering,  or  impracticable  or 
unusual  arrangements  of  circuits,  are  not  required.  Should  the 
demands  of  the  town  of  Winslow  appear  to  the  company  to  be 
impracticable,  the  facts  should  be  submitted  to  the  Commission 
for  determination. 

The  street  lighting  controversy  arose  on  or  about  January 
1st,  1915.  The  company  served  energy  on  the  old  basis  during 
January,  February,  and  March,  1915,  notwithstanding  the  town 
had  requested  discontinuance  of  service  prior  to  the  first  of 
March.  Efforts  made  informally  by  the  Commission  to  bring 
about  a  compromise  were  unavailing.  An  engineering  test  and 
calculation  was  made  to  determine  the  amount  of  energy  used 
during  each  of  the  three  months  in  question;  likewise,  a  com- 
parison of  bills  on  the  basis  of  moonlight  burning,  all-night 
burning,  and  moonlight  burning  until  midnight,  the  latter  being 
the  basis  desired  by  the  town.  In  our  opinion,  the  town  should 
pay  the  company  for  the  months  of  January,  February,  and 
March,  1915,  in  the  amount  of  $359.84  as  being  the  correct 
charge  under  effective  meter  rates  for  the  energy  which  would 
have  been  used  had  the  lights  burned  according  to  the  Phila- 
delphia moonlight  schedule.  The  company  must  be  amenable 
to  the  wishes  of  the  town,  within  limits  prescribed  herein,  and 
must  charge  for  street  lighting  according  to  the  regular  lighting 
rates  prescribed  herein. 

Rates. 

[11,  12]  The  rates  now  effective  are  as  follows: 

Up  to  6  kw.  hr.  minimmn  charge $1.00 

From        7  kw.  hr.  to         9  kw.  hr.,  per  kw.  hr 18 

100       "        to     199        "  "  "        16 

**        200       "        to     299        "  •'  "        14 

*•        300       "        to     399        *«  «  «        12 

400        "        to      499         -  ••  "        10 

••        500        ••         to  4,999         **  ••  **        08 

"    6,000       *'    and  upward     "  "  '* 05 

Town  lights — per  light  per  month,  $8.33;   meter  deposit  required,  $5.00 

from  each  oonanmer. 
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These  rates  bm  not  applied  hy  blocks.  A  consumer  using 
499  kw.  brs.  per  month  receives  all  the  energy  at  10  cents  per 
kw.  hr.;  by  using  an  additional  killowatt  hour,  be  would  be 
billed  for  the  entire  500  kw.  brs^  at  a  rate  of  8  cents. 

For  the  purpose  of  fixing  rates,  monthly  sales  of  energy  are 
estimated  as  follows: 

6,153  kw.  hrs.,  Power 

666        •*        Street  Lighting 
6,300        *        Domeatio  and  Commereial  Lighting 

Total— 12,01»         « 

This  allows  for  a  line  loss  of  more  than  25  per  cent,  which 
is  liberal,  although  the  records  indicate  a  loss  of  about  36  per 
cent 

The  street  lighting  allowance  has  been  reduced  from  2,500 
kw.  hra.  per  month,  as  shown  under  the  former  hours  of  burning, 
to  566  kw.  brs.,  the  amount  which  will  be  used  under  the  ar- 
rangement desired  by  the  town.  On  this  estimate  the  company 
can  hardly  make  the  gross  return  found  to  be  reasonable  under 
existing  rates.  We  shall,  however,  suspend  the  existing  rates, 
since  we  deem  them  faulty  in  principle  and  unreasonable  in 
part,  and  in  lieu  thereof  we  shall  prescribe  reasonable  rates 
designed  to  produce  the  same  revenue  when  applied  to  equal 
quantities  of  consumption  in  each  of  the  blocks,  which  will 
eliminate  the  prevailing  discrimination  between  the  large  and 
the  small  consumers.    Power  rates  will  also  be  prescribed. 

Our  order  at  this  time  will  not  be  directed  to  an  adjustment 
of  the  matter  of  settlement  of  pending  bills  or  accounts  between 
the  company  and  the  town  of  Winslow.  We  have  expressed  an 
opinion  as  to  what  this  settlement  ought  to  be,  and  we  shall 
expect  an  adjustment  in  conformity  therewith.  In  event  the 
parties  in  interest  fail  to  reach  an  adjustment  on  or  before 
December  1,  1915,  the  Commission  will,  upon  notice  from  either 
party,  take  up  and  consider  the  matter,  and  issue  such  order  or 
orders  in  the  premises  as  the  circumstances  and  conditions  ap- 
pear to  require. 

It  does  not  seem  necessary  to  direct  our  order  specifically  to 
the  question  of  the  town  of  Winslow  being  served  with  energy 
for  street  lighting  at  the  rates  named  in  our  order  herein.  The 
order  contains  no  provision  for  rate  for  street  lighting,  and  it 
P.U.R.1916A, 
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follows  that  the  town  .may^  aB<)  shall,  be  supplied  with  euirent 
for  lighting  at  the  rates  named  in  our  order,  and  the  town  may 
indicate  the  time  that  such  lights  shall  be  burned. 

We  suggest  that  the  company  prepare  and  submit  to  this  Com* 
mission  such  service  rules  and  regulations  as  may  be  necessary 
to  meet  the  conditions  expressed  in  this  report  and  order. 

ORDER. 

This  case  being  at  issue  upon  complaint  and  answers  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having  on  the  date  hereof  made  and 
filed  its  report,  containing  its  findings  of  facts  and  conclusions 
thereon,  which  said  report  is  hereby  made  a  part  hereof, — 

It  is  ordered  that  the  Winslow  Electric  Light  &  Power  Com- 
pany be,  and  it  is  hereby,  required  to  cease  and  desist  from 
charging  and  collecting  the  rates  now  in  effect,  and  from  en- 
forcing the  rules  and  regulations  now  being  enforced,  on  and 
after  December  1,  1915. 

It  is  further  ordered  that  said  Winslow  Electric  Light  &  Power 
Company  be,  and  it  is  her-^by,  notified  and  required  to  establish 
on  or  before  December  1,  1916,  and  to  enforce  and  observe, 
the  following  rates  for  electrical  energy: 

Lighting. 

Minimum  biU  to  apply  to  a  consumption  of  6  kw.  hrs.  or  less,  per 

month $1.00 

7  kw.  hrs.  to       10  kw.  hrs.  at    18<  per  kw.  hr. 

11        "         to      100        "         at   17^     " 

101         *•         to     200        "         at    16^     " 

201         «         to      300         «  at    14^*     " 

301         «         to     500        «         at   12^     " 

501         "         to     750        "         at   10<     *• 

750         "         to  1,000         "  at    8^     " 

Over  1,000  kw.  hrs.  at 6^    **        •• 

Power. 

Minimum  bill,  to  apply  to  a  consumption  of  10  kw.  hrs.  or  less,  per  month, 
$1.00  per  h.p.  installed. 

Installations  of  2  h.p.  or  less,  minimum  bill,  $1.00. 

11  kw.  hrs.  to     100  kw.  hrs.  at    10^  per  kw.  hr 

101        "         to     200        "         at    9^     " 

201        «         to     500        '•         at    8^     "        « 

601        *«         to      750        *         at   6^    « 

761         ••         to  1,000         "  at    5<     " 

AU  over  1,000        •*         at    4^    *'        •• 

By  Order  of  the  Commission. 
P.U.R.1916A. 
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CALIFORNIA  RAILROAD  COMMISSION. 

IN  BE  SWEETWATER  WATER  COMPANY. 

[Decision  No.  2802;  Application  No.  312.] 

ralwofion— TFoter  system ^^ Profits  of  related  enterprise, 

1.  Hie  profits  made  by  a  land  company  which  built  a  water  system 
solely  for  the  purpose  of  making  possible  the  sale  of  large  amounts  of 
land  cannot  be  <^8et  against  the  value  of  the  water  system,  in  fixing 
rates,  where  there  was  no  conveyance  of  the  water  property  to  the  pur- 
chasers of  land. 

YaUuUion-^  Water  plant -^  Where  full  value  may  not  he  allowed. 

2.  A  water  company  is  not  entitled  to  the  full  cost  or  reproduction 
value  of  its  plant  for  rate-making  purposes,  where  the  system  was  de- 
signed and  built  primarily  to  produce  water  for  lands  being  sold  by  its 
builders,  and  was,  in  consequence,  extended  beyond  where  it  would  have 
been,  had  it  been  intended  only  to  serve  consumers  other  than  pur- 
chasers of  land. 

Rules  —  Water  ^  Mncrease  for  benefit  of  service. 

8.  A  water. company  was  allowed  to  increase  its  rates,  where  exist- 
ing rates  were  insufficient  either  to  produce  a  fair  return  or  to  enable 
the  eompany  to  maintain  good  service. 

[October  2,  1016.] 

Application  of  water  company  for  pei'mission  to  increase 
water  rates  in  the  county  of  San  Diego,  outside  of  incorporated 
towns  and  cities;  schedule  of  rates  for  metered  service  pre- 
scribed for  limited  territory  affected  which  would  be  reasonable 
over  the  whole  system;  meters,  if  installed  at  the  option  of  the 
company  or  of  a  consumer,  and  service  connections,  to  be  in- 
stalled at  the  expense  of  the  company.  The  Commission  stated 
that  if  some  plan  were  devised  by  the  water  company  to  provide 
a  dependable  water  supply,  it  might  properly  give  consideration 
to  a  revision  of  rates  in  view  of  the  better  service  provided. 

Appearances:  F.  S.  Jennings  and  A.  H.  Sweet,  for  appli- 
cant; Tyndale  Palmer  and  E.  T.  Smith,  for  protestants. 

Edgerton,  Commissioner:  This  is  an  application  by  Sweet- 
water Water  Company  for  authority  to  charge  increased  water 
rates.  Applicant  supplies  water  for  both  irrigation  and  domes- 
tic uses  to  the  incorporated  cities  of  National  City  and  Chula 
Vista,   and  to  the  unincorporated  territory  called  Sweetwater 
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Valley,  and  a  part  of  the  Rancbo  Ex  Mission  of  San  Diego,  all 
being  in  San  Diego  county. 

The  water  rates  in  National  City  and  Chula  Vista  were  not 
within  the  jurisdiction  of  this  Commission  at  the  time  of  the 
hearing;  therefore  the  rates  herein  found  to  be  reasonable  will 
be  made  to  apply  to  all  rates  charged  by  applicant,  except  the 
rates  charged  for  water  delivered  in  National  City  and  Chula 
Vista. 

The  rates  now  in  effect  outside  of  the  cities  of  Chula  Vista 
and  National  City  were  fixed  by  the  board  of  supervisors  of  San 
Diego  county,  and  in  these  cities  the  rates  were  fixed  by  the 
respective  boards  of  trustees.     These  rates  are  as  follows: 

In  the  county  for  irrigating  acre  property:  For  each  acre,  $7.00  per  an- 
num for  a  maximum  of  350,000  gallons  per  acre.  Excess  2  cents  per  1,000 
gallons. 

For  dwellings,  business  houses,  lot  and  block  property:  Flat  rates  with 
an  option  on  the  part  of  the  company  to  install  meters,  with  a  meter  rate 
of  15  cents  per  1,000  gallons.  If  meter  installed  at  written  request  of  con- 
simier,  $5  required  from  consumer  to  cover  cost  of  setting  meter,  and  com- 
pany entitled  to  collect  from  such  consumer  specific  amounts  for  maintenance 
and  repair  thereof. 

The  rates  in  the  city  of  Chula  Vista  are: 

Domestic — ^30  cents  per  1,000  gallons. 

Manufacturing — 8  cents  per  1,000  gallons. 

Sprinkling — 10  cents  per  1,000  gallons. 

Irrigation — Lot  and  block  15  cents  per  1,000  gallons. 
Minimum  on  above  uses,  $1  per  month. 

Irrigation  acreage — Minimum  per  acre  per  year,  $7  for  350,000  gallons  %o 
400,000  gallons  per  acre  at  2  cents  per  1,000  gallons.  Above  400,000  per 
acre,  6  cents  per  1,000  gallons. 

The  rates  in  National  City  are: 

Domeaiio — ^25  cents  per  1,000  gallons. 

Manufacturing — 10  cents  per  1,000  gallons. 

Irrigation — Lot  and  block,  under  6,000  gallons,  25  cents  per  1,000  gallons. 

Above  6,000  gallons,  10  cents  per  1,000  gallonH. 

Minimum  on  above  uses,  $1  per  month. 
Irrigation  Acreage — $3.50  per  year  minimum  for  100,000  gallons.     Above 
100,000  gallons,  2^  cents  per  1,000  gallons. 

Applicant  asks  for  an  increase  of  its  rate  to  7  cents  per  1,000 
gallons  for  irrigation,  and  suggests  that  if  this  request  is  granted 
it  may  not  be  necessary  to  raise  the  other  rates. 

Consumers  appeared  by  counsel  who  introduced  considerable 
evidence  and  filed  briefs  protesting  vigorously  against  the  grant- 
ing of  this  application. 

[1,  2]  Applicant's  position  is  that  it  is  entitled  to  maiiiti- 
P.r.R.ioir»A, 
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nance  and  operating  expenses,  depreciation,  and  a  fair  return 
upon  the  present  value  of  its  plant  It  introduced  in  evidence 
statements  from  its  books  purporting  to  show  the  original  cost 
of  this  plant  and  also  introduced  in  evidence  a  complete  inven- 
tory and  estimate  of  value  made  by  engineers  on  its  behalf. 
Applicant  claims  as  original  cost  the  following: 

Pipe  system  ( 74.64  miles)  to  September  30,  1912 $630,264.67 

Sweettoater  Water  Dam — 

Original  structure   $266,190.87 

Addition  made  in  1896  17,423.80 

Addition  made  in  1911   198,873.49 

472,488.16 

Sweetwater  reservoir  lands  142,249.51 

Meters 26,620.05 

Pomp  plants   33,836.18 

Equipment    3,491.70 

Buildings    3,298.91 

MisceUaneoos 701.86 

Total  cost  to  September  30,  1912 $1,311,966.94 

Applicant  claims  a  total  present  value  of  plant  amounting 
to  $1,262,999.43.    This  total  is  made  up  as  follows: 

Adopting  the  depreciated  reproduction  cost  found  bj  P.  £• 
Hurroun,  then  the  hydraulic  engineer  of  this  Commission,  of     $874,149.43 

There  is  added  for  under  estimate  of  lands  in  the  reservoir  site    '     40,000.00 

For  under  estimate  for  the  reproduction  cost  of  concrete  work 
in  the  dam 17,000.00 

For  under  estimate  of  present  vahie  of  the  dam  itself  by  rea- 
son of  attributing  to  the  reservoir  a  life  of  only  100  years  . .  26,000.00 

For  what  nuiy  be  called  comprehensive  going  concern  value  of 
the  applicant's  property .  186,850.00 

For  value  of  riparian  rights  on  the  6  or  7  miles  of  Sweetwater 
river  below  the  dam 85,000.00 

For  the  right  to  impoimd  storm  water  25,000.00 

Total   $1,252,099.43 

Mr.  Harroun,  after  deducting  certain  charges,  such  as  the 
salary  of  the  president,  who  lived  out  of  the  state  and  performed 
no  useful  sei*vices  for  the  company,  and  also  expenses  of  the 
Boston  office,  found  maintenance  and  operating  expenses  to  be 
per  annum,  $22,438  and  depreciation  $24,989.  If,  in  addition 
to  this,  applicant  is  allowed  6  per  cent  on  its  claimed  present 
value,  the  result  would  be  as  follows: 

Maintenance  and  operation  $22,438.00 

Depreciation  24,989.00 

Interest    75,178.00 

Total  charges  to  be  paid  by  consimiers $122,606.00 

As  the  total  gross  income  reported  by  the  company  for  the 
P.U.R.1916A. 
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year  ending  December,  1914,  is,  in  round  numbers,  $66,000, 
it  will  be  seen  that  if  applicant's  claims  are  allowed,  the  con- 
sumers would  have  to  pay  such  rates  as  would  produce  practi- 
cally double  the  amount  of  income  as  is  now  received  by  the 
company. 

The  principal  attack  of  the  consumers  is  made  upon  the  claim 
of  the  company  to  full  consideration  of  the  present  value  of  its 
plant  The  consumers  claim  that  the  value  of  this  plant  was 
fixed  by  a  sale  of  this  and  other  property,  then  in  receivership, 
which  sale  was  made  in  1897  for  a  total  price  of  $889,163.33, 
and  it  is  contended  that  the  value  of  the  water  plant  was  con- 
sidered to  be  one  fourth  of  this  sum,  or  $222,290.84.  Therefore 
it  is  urged  the  value  which  should  be  allowed  applicant  is  this 
sale  price,  together  with  the  cost  of  such  additions  and  better- 
ments as  may  have  been  made  since. 

Furthermore,  at  the  hearing,  consumers'  counsel  offered  to 
prove  that  this  water  system  was  built  solely  for  the  purpose 
of  making  possible  the  sale  of  large  amounts  of  land  owned  by 
the  persons  who  built  the  system;  that  the  cost  of  this  water 
system  was  added  to  the  price  at  which  the  land  was  sold ;  that 
the  land  was  sold  for  profits  aggregating  several  million  dollars, 
and  that  this  should  be  considered  in  passing  upon  this  applica- 
tion. 

It  appears  that  this  water  system  was  originally  constructed 
by  the  San  Diego  Land  &  Town  Company,  a  Kansas  corporation, 
which  also  owned  large  tracts  of  land,  to  irrigate  which  this 
system  was  built  The  construction  was  commenced  in  1886, 
and  the  plant  was  operated  by  this  company  up  to  1896,  when 
the  company  went  into  the  hands  of  a  receiver,  who  managed  the 
property  until  the  14th  day  of  June,  1897,  when  all  of  the  prop* 
erties  of  the  San  Diego  Land  &  Town  Company  of  Kansas  were 
sold  by  the  receiver  to  a  committee  of  the  creditors  of  said  com- 
pany for  $889,163.38.  This  sale  was  approved  by  the  court  on 
July  7,  1897,  and  thereafter  the  committee  of  creditors  trans- 
ferred this  property  to  a  corporation  organized  for  that  purpose, 
called  San  Diego  Land  &  Town  Company,  organized  under  the 
laws  of  the  state  of  Maine.  Thereafter,  said  last-named  corpora- 
tion transferred  the  present  water  system  to  a  new  corporation, 
called  Sweetwater  Water  Company,  organized  under  the  laws 
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of  the  state  of  Maiiie,  which  oampany  is  applieant  herein.  The 
consideratioB  for  this  last  sale  was  $1,200,000  par  value  of  the 
capital  stock  of  the  water  company. 

On  October  16,  1897,  the  board  of  supervisors  of  San  Di^o 
county  fixed  rates  to  be  charged  by  San  Diego  Land  &  Town 
Company  of  Maine  for  water  furnished  by  this  system.  In  fix- 
ing these  rates,  the  supervisors  found  a  plant  value  of  $360,000. 
An  appeal  was  made  to  the  courts  against  this  rate,  and  the 
matter  finally  arrived  in  the  Supreme  Court  of  the  United 
States,  where  in  the  case  of  San  Diego  Land  &  Town  Co.  v. 
Jasper,  189  U.  S.  439,  47  L.  ed.  892,  23  Sup.  Ct.  Eep.  571,  it 
was  held  that  these  rates  were  not  confiscatory.  Among  other 
things,  the  court  there  states:  "The  property  of  the  company 
and  its  predecessor  consisted  not  only  of  the  waterworks  but 'of 
a  large  amount  of  land.  On  the  evidence  the  waterworks  may  be 
estimated  at  about  a  quarter  of  the  total  value.  .  .  .  The 
mortgage  was  foreclosed  and  all  the  property  was  sold  .  .  . 
for  the  .  .  .  sum  of  $889,163.33.  .  .  .  The  pur- 
chasers organized  the  present  corporation,  and  the  above  men- 
tioned sum  is  the  cost  of  the  land  and  waterworks  to  it.  The 
appellant  protests  that  this  is  not  a  fair  value  for  the  property 
of  the  company.  We  doubt  whethei*  it  is  not  a  liberal  allowance. 
The  officers  of  the  two  companies  at  the  time  thought  that  they 
got  more  than  they  could  have  got  in  any  other  way.  But  at  all 
events,  it  is  decided  that  the  priee  is  evidence,  we  might  say 
more  evidence  than  the  original  cost.  Dow  v.  Beidleman,  125 
U.  S.  680,  31  L.  ed.  841,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct. 
Rep.  1028. 

We  are  urged  by  counsel  for  consumers  to  hold  that  the  de- 
cision of  this  court  fixes  for  all  time  the  value  of  this  property  as 
of  the  time  considered,  with  the  cost  of  additions  and  better^ 
ments  made  since.  It  is  not  necessary  to  pass  on  this  contention, 
because  if  the  value  contended  for  by  consumers,  with  additions 
and  betterments  made  since,  be  taken,  the  rates  herein  prescribed 
are  i^easonable. 

At  the  hearing,  the  ofiFer  of  consumers'  counsel  to  produce  evi- 
dence of  the  profits  made  by  the  builders  of  this  water  system  in 
the  sale  of  land  was  refused  by  me,  and  I  believe  this  ruling 

should  be  sustained  at  this  time.  To  hold  that  profits  made  out 
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of  the  sale  of  land,  where  a  water  system  had  been  built  prima- 
rily for  the  purpose  of  serving  such  lane},  should  be  offset 
against  any  value  of  the  water  system  when  it  comes  to  fixing 
rateSj  would  be  to  deny  the  owners  of  the  water  system  the  right 
of  property  therein. 

Of  course,  if  there  had  been  any  conveyance  of  the  water  prop- 
erty to  the  purchasers  of  land,  then  it  should  be  held  that  the 
consumers  or  landowners  owned  the  system.  But  there  is  no 
evidence  in  this  proceeding  of  any  such  conveyance.  In  fncU 
the  evidence  is  that  the  title  and  possession  of  Sweetwater  Water 
Company  to  this  system  is  undisputed  by  anybody.  Therefore, 
(mder  the  law,  this  Commission  must  treat  the  water  plant  as 
belonging  to  applicant,  and  profits  made  in  a  related  enterprise 
cannot  be  used,  in  my  judgment^  to  reduce  the  rates  fixed  for  the 
service  of  water. 

However,  the  whole  history  of  this  plant  should  be  considered 
in  arriving  at  rates.  I  do  not  believe  that,  under  the  circum- 
stances disclosed  here,  applicant  is  entitled  to  a  return  upon  the 
full  cost  or  reproduction  value  of  this  plant 

In  the  first  place,  it  is  clear  from  the  evidence  that  the  plant 
was  designed  and  built  primarily  to  produce  water  to  lands 
owned  by  its  builders,  and  as  a  result  of  this,  the  distribution 
system  was  extended  considerably  beyond  where  it  would  have 
been  if  the  system  was  designed  only  to  serve  consumers  other 
than  purchasers  of  land  from  these  promoters. 

Having  built  the  system  and  carried  it  completely  over  their 
land  holdings,  the  promoters  sold  parcels  of  land  from  time  to 
time,  and  we  find  present  consumers  who  were  purchasers  of 
this  land,  scattered  over  this  system.  Hence  the  consumers  are 
not  reasonably  compact,  but  are  widely  scattered,  resulting  in 
some  instances  in  pipes  being  maintained  for  long  distances  with- 
out intermediate  use,  in  order  to  serve  consumers  at  the  ends 
thereof. 

Of  course,  it  cannot  now  be  stated  that  a  considerable  portion 
of  these  pipes  are  not  used  and  useful,  because  a  main  pipe  line 
with  one  consumer  on  the  end,  strictly  speaking,  would  be  useful 
for  his  purpose.  But,  on  the  other  hand,  I  believe  it  fair  to  all 
concerned  to  consider  this  condition  in  determining  the  maUer 
of  rates. 

P.U.R.1916A 


Digitized  by 


Google 


IN  KB  SWESrWAXSR  WATER  CO.  94$ 

[3]  It  is  evident  that  applicant  has  justified  an  increase  in 
rates^  and  I  recommend  an  increase,  not  only  in  justice  to  the 
company,  but  also  to  make  it  possible  to  produce  aad  maintain 
good  service  to  the  consumers. 

Under  existing  rates  I  do  not  believe  there  is  any  induce- 
ment for  the  company  to  produce  good  service,  and  while  the 
present  manager  is  credited  by  consumers  with  being  fair  and 
efficient,  it  is  apparent  that  the  present  service  cannot  be  bet- 
tered, or  perhaps  even  maintained  at  its  present  standard,  unless 
the  revenue  is  increased. 

The  evidence  herein  shows  that  at  times  there  has  been  a 
shortage  of  water,  and  at  other  times  conditions  creating  great 
doubt  as  to  the  sufficiency  of  the  supply.  It  would,  of  course, 
be  of  great  benefit  to  the  consumers  to  have  their  supply  of  water 
put  beyond  doubt;  and  while  the  evidence  in  this  case  does  not 
justify  a  conclusion  as  to  the  best  means  of  bringing  this  about, 
the  company  may  be  able  to  devise  a  plan  whereby  the  water  sup- 
ply may  be  increased  or  safeguarded.  If  such  a  plan  is  put  into 
effect  the  Commission  may  properly  give  consideration  to  a  re- 
\'ision  of  the  rates  in  view  of  the  better  service  provided. 

In  fixing  rates  herein  a  conclusion  has  been  reached'  as  to 
reasonable  rates  which  might  be  charged  over  the  whole  system, 
and  these  rates  have  been  applied  to  the  territory  affected  by  this 
decision. 

The  rates  set  out  in  the  following  order  are  made  uniform, 
and  meters  and  service  connections  are  to  be  installed  at  the  ex- 
pense of  the  company.  Meters  to  be  installed  at  the  option  of 
the  company  or  the  consumer. 

Herewith  a  form  of  order: 

ORDER. 

Application  having  been  made  by  Sweetwater  Water  Com- 
pany for  an  order  authorizing  it  to  increase  its  rates  and  charges 
for  water  served  consumers,  and  a  public  hearing  having  been 
had,  and  the  matter  being  submitted  for  the  consideration  of  the 
Commission, — 

It  is  hereby  found  as  a  fact  by  the  Railroad  Commission  of 
the  State  of  California  that  the  rates  now  charged  by  Sweetwater 
Water  Company  for  the  service  of  water  to  its  consumers  outside 
P.U.R.1916A. 
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Ifational  City  and  Ohula  Vista  are  unjust  and  unreasonable 
wherein  they  differ  from  the  rates  hereinafter  found  to  be  just 
and  reasonable  rates. 

It  is  hereby  further  found  as  a  fact  that  the  following  rates 
are  just  and  reasonable  rates  to  be  charged  by  Sweetwater  Water 
Company  for  water  served  its  consumers  outside  of  National 
City  and  Chula  Vista,  to  wit : — 

For  40  cubic  feet  or  less  per  month,  $1. 

The  next  1,600  cubic  feet,  16  cents  per  100  cubic  feet. 

All  use  for  irrigation  purposes  above  2,000  cubic  feet,  2  cents  per  100 
cubic  feet. 

AH  use  other  than  irrigation  above  2,000  cubic  feet,  7i  cents  per  100 
cubic  feet. 

Meters  to  be  installed  at  the  option  of  either  the  company  or  the  con- 
sumer. 

Meters  and  service  connections  to  be  installed  at  the  expense  of  the  com- 
pany. 

Basing  its  order  upon  the  forgoing  findings  of  fact  and  the 
further  findings  of  fact  contained  in  the  opinion  preceding  this 
order, — 

It  is  hereby  ordered  by  the  Railroad  Commission  of  the  State 
of  California  that  Sweetwater  Water  Company  be  allowed  to  put 
into  effect  on  JSTovember  1,  1915,  the  rates  herein  just  above 
found  to  be  reasonable.  The  present  flat  rates  to  be  continued 
as  they  now  are,  provided  that  prior  to  November  1,  1915, 
Sweetwater  Water  Company  shall  file  with  this  Commission  a 
schedule  embodying  the  rates  herein  authorized. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 


OAIilFORNIA  RAILROAD  COMMISSION. 

TOWN  OF  SAUSALITO 

V. 

MARIN  WATER  &  POWER  COMPANY. 

[Decision  No.  2816;  Case  No.  731.] 

Commissions -'Potvers'^Begulation  of  water  rates  ^PubUo  utilities. 

1.  A  water  company  in  selling  water  to  a  town  for  resale  acts  as 
a  public  utility,  subject  to  regulation  by  the  California  Commission, 
P.U.R.1910A. 
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and  not  in  a  private  capacity,  although  the  supply  main  was  construct- 
ed specifically  to  serve  the  town  under  contract,  and  the  company  has 
not  held  itself  out  as  a  public  utility  in  such  service,  where  there  has 
been  no  segregation  to  the  town  of  water  from  the  general  reservoir 
of  appropriated  water  sold  to  other  communities  under  a  public  service, 
and  where  S  23  of  article  12  of  the  Constitution,  I  2  of  the  Publie  Utili- 
ties act,  and  t  1  of  chapter  80  of  the  Laws  of  1913,  have  declared  sueh 
service  to  be  that  of  a  public  utility. 
CawftiiuUatMl  law  ^^  Bate  nuOeing -^  Police  pwver  ^^  Ifn/pairmetU  of 
contract  ohligation  ^^  Due  proeeaa  of  Utw. 

2.  The  jurisdiction  of  the  California  Commission  to  regulate  the 
rates  of  a  public  utility  cannot  be  denied  on  the  theory  that  a  town 

'  has  been  granted  the  right  to  contract  away  the  state's  power  over 
rates,  and  that  the  town,  by  a  contract  with  the  utility,  has  exercised 
this  power,  since  regulation  by  the  Commission  in  the  exercise  of  the 
police  power  in  such  a  case,  whether  the  contract  was  made  prior  or 
subsequent  to  the  creation  of  the  Commission,  does  not  violate  the 
provisions  of  the  Federal  Constitution  forbidding  laws  impairing  the 
obligations  of  contract  and  the  taldng  of  property  without  due  process 
of  law. 
Constitutional  law -'Bate  ntahing -^  Bolice  power -^  Contract  with 
municipality. 

3.  A  contract  fixing  the  rate  for  water  sold  to  a  town  by  a  public 
utility  is  not  taken  out  of  the  general  rule  that  a  rate  specified  in  a 
contract  between  a  utility  and  a  consumer  is  subject  to  alteration  by 
the  state  under  the  police  power,  by  the  fact  l^at  the  contract  is  made 
with  a  municipality,  instead  of  with  a  private  corporation  or  person* 
even  though  the  town  is  exercising  a  private  function,  and  is  a  private 
water  seller. 

Constitutional    law  ^  Delegation    of    powers '^  Regulation    of   UHSter 
rates. 

4.  Subdivision  3  of  f  862  of  the  municipal  incorporation  act  of 
California,  in  empowering  towns  to  contract  for  a  water  supply,  does 
not  grant  the  power  to  contract  away  the  right  of  the  state  to  fix  the 
rates  for  water  sold  to  a  town  by  a  utility,  since  there  is  no  clear  and 
unmistakable  delegation  of  power,  and  it  would  be  inconsistent  with  the 
duty  of  the  local  authorities  to  fix  water  rates  each  year,  as  prescribed 
by  S  1  of  article  14  of  the  Constitution  and  the  act  of  March  7,  1881, 
and  also  inconsistent  with  t  548  of  the  Civil  Code,  specifically  provid- 
ing that,  in  case  of  contracts  for  the  supply  of  water,  the  local  au- 
thorities shall  retain  the  right  to  regulate  rates. 

[October  6,  1&15.1 

Motion  to  dismiss  for  lack  of  jurisdiction  a  complaint  by  the 
town  of  Sausalito  asking  the  Commission  to  fix  the  rate  to  be  paid 
by  the  town  for  water  sold  to  it  by  the  Marin  Water  &  Power 
Company ;  denied,  and  defendant  ordered  to  satisfy  the  com- 
plaint, or  to  anBwer  within  twenty  days. 
P.U.B.1916A. 
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Appearances:  'Thomas,  Beedy,  &  Lanagaiii  by  James  Lana- 
gan^  for  complainant;  Lilienthal,  McKinstry^  &  Eaymond,  by 
Joseph  Haber,  Jr.,  for  defendant 

Thelcn,  Commissioner:  In  this  proceeding,  the  town  of 
Sausalito  asks  the  Railroad  Commission  to  establish  a  just  and 
reasonable  rate  to  be  paid  by  the  town  for  water  sold  to  it  by 
Marin  Water  &  Power  Company,  hereinafter  referred  to  as  the 
water  company.  The  water  thus  bought  is  resold  by  town  of 
Sausalito  through  a  municipally  owned  and  operated  distributiiig 
system  to  the  inhabitants  of  the  town. 

The  complaint  alleges,  in  effect^  that  complainant  is  a  munici- 
pal corporation  of  the  sixth  class ;  that  defendant  is  a  California 
corporation  authorized  to  supply  water  to  the  incorporated  towns 
of  Marin  county  and  to  the  inhabitants  thereof  for  domestic,  irri- 
gation, and  other  purposes,  and  generally  to  carry  on  a  water 
business ;  and  that  on  March  8,  1909,  the  town  of  Sausalito  and 
the  water  company  entered  into  a  certain  contract,  which  is  set 
out  in  full  in  the  complaint,  and  to  which  more  extended  refer- 
ence will  hereinafter  be  made.  The  complaint  contains  allega- 
tions with  reference  to  the  circumstances  surrounding  the  execu- 
tion of  said  contract;  alleges  that  the  rates  therein  specified  are 
unjust  and  unreasonable,  and  asks  this  Commission  to  establish  a 
reasonable  rate  to  be  paid  by  the  town  of  Sausalito  to  the  water 
company. 

The  contract  dated  March  8,  1909,  hereinbefore  referred  to, 
provides  in  part  as  follows: 

(1)  The  water  company  agrees  to  proceed  diligently  to  con- 
struct and  lay  pipes  and  conduits  from  its  water  mains  at  Corte 
Madera  to  the  town  of  Sausalito. 

(2)  The  water  company  waives  any  rights  which  it  might  have 
to  sell  water  to  any  firm,  person^  or  corporation  within  the  limits 
of  the  town  of  Sausalito,  except  to  Northwestern  Pacific  Railroad 
Company  and  its  successors. 

(3)  The  town  of  Sausalito  agrees  to  pay  to  the  water  com- 
pany the  maximum  rate  of  30  cents  per  1,000  gallons  when  the 
total  amount  of  water  furnished  to  the  town  shall  not  exceed  an 
average  during  the  year  of  200,000  gallons  per  day,  with  propor- 
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tioiially  lesser  amounts  if  the  average  daily  consumption  exceeds 
200,000  gallons. 

(4)  The  town  agrees  that  during  the  first  year  of  the  contract 
it  will  pay  for  not  less  than  150,000  gallons  of  water  per  day,  and 
after  the  first  year  for  not  less  than  200,000  gallons  per  day  for 
every  year  during  the  life  of  the  agreement 

(5)  Provision  is  made  for  payment  by  the  town  for  water  de- 
livered to  it. 

(6)  The  town  agrees  that  it  will  not^  during  the  term  of  the 
agreement,  grant  a  franchise  to  any  other  person  or  corporation 
to  occupy  the  streets  of  Sausalito  for  the  distribution  of  water. 
The  water  company  is  granted  the  right  to  occupy  the  streets  of 
Sausalito  for  the  purpose  of  supplying  water  to  points  outside  of 
or  beyond  the  town  limits. 

(7)  The  term  of  the  agreement  is  ten  years  from  August  1, 
1909,  with  an  option  to  the  town  of  renewing  the  agreement  for 
an  additional  ten  years  after  the  expiration  of  the  first  term. 

The  agreement  contains  other  provisions  to  which  it  is  not 
necessary  here  to  refer. 

The  water  company  filed  its  written  objections  to  the  con- 
sideration of  the  complaint  by  this  Commission  and  moved  to 
dismiss  the  complaint  on  the  ground  that  this  Commission  does 
not  have  jurisdiction  to  entertain  the  same. 

A  public  hearing  was  held  in  San  Francisco  on  May  20,  1915, 
at  which  time  and  place  evidence  and  argument  on  the  question 
of  the  Commission's  jurisdiction  were  received.  A  stipulation 
with  reference  to  certain  of  the  facts  was  filed,  and  it  was  agreed 
that  the  entire  testimony  in  application  No.  1141,  being  applica- 
tion of  Marin  municipal  water  district  for  an  order  of  the  Rail- 
road Commission  fixing  and  determining  the  just  compensation 
to  be  paid  to  Marin  Water  &  Power  Company  for  its  lands,  prop- 
erty, and  rights,  should  be  considered  as  being  in  evidence  in  the 
present  proceeding.  Time  was  granted  for  the  filing  of  briefs. 
The  briefs  have  been  filed,  and  the  matter  is  now  ready  for  deci- 
sion. 

The  water  company  urges  two  main  objections  to  this  Com- 
mission's jurisdiction.  In  the  first  place,  the  water  company 
urges  that  in  the  service  of  water  by  it  to  the  town  of  Sausalito, 
the  water  company  acts  entirely  in  a  private  capacity,  and  not 
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as  a  public  utility.  The  water  company  further  contends  that 
if  it  should  be  in  error  on  this  point,  neverthelei^  this  Commis- 
sion cannot  establish  the  rate  at  which  water  is  to  be  sold  by  the 
water  company  to  the  town,  on  the  ground  that  the  state  has 
authorized  the  town  to  contract  away  the  state's  power  to  regulate 
the  rates  for  water  supplied,  and  that  the  town,  in  pursuance  of 
such  authorization,  has  contracted  away  the  state's  power  for  a 
term  of  ten  years  from  March  8,  1909. 

[1]  I  shall  first  consider  the  point  that  the  water  company  is 
not  a  public  utility  with  reference  to  its  sale  of  water  to  the  town 
of  Sausalito. 

Marin  Water  &  Power  Company  was  incorporated  under  the 
laws  of  this  state  on  March  8,  1906.  Among  the  purposes  for 
which  the  company  was  incorporated,  as  shown  by  its  articles  of 
incorporation,  are  the  following: 

(a)  To  supply  water  to  the  county  of  Marin  and  other  coun- 
ties in  the  state  of  California,  and  to  all  the  incorporated  towns  in 
said  counties  and  state,  and  to  all  the  inhabitants  of  said  counties 
or  said  towns,  for  domestic,  irrigation,  and  all  other  purposes. 

(b)  To  engage  in  and  carry  on  in  all  their  branches  and  in 
all  places,  a  general  water,  lighting,  power,  and  irrigating  busi- 
ness. 

(c)  To  so  serve  the  public  under  the  purposes  specified  in  the 
articles  as  to  entitle  the  company  to  the  right  of  eminent  domain 
provided  for  in  title  7  of  part  3  of  the  Code  of  Civil  Procedure 
of  the  State  of  California. 

In  1908,  Marin  Water  &  Power  Company  purchased  the  entire 
property  of  Marin  County  Water  Company,  which  latter  com- 
pany was  engaged  in  the  sale  of  water  to  a  number  of  cities  and 
towns  and  the  inhabitants  thereof  and  in  certain  unincorporated 
territory,  in  southern  Marin  county.  Marin  Water  &  Power 
Company  sells  water  for  compensation  to  the  incorporated  towns 
of  San  Baf  ael.  Boss,  San  Anselmo,  and  Larkspur  and  the  inhabit- 
ants thereof,  the  residents  of  intervening  and  adjacent  unincor- 
porated territory,  the  state  penitentiary  at  San  Quentin,  the 
municipal  water  plant  of  Sausalito,  the  iN^orthwestem  Pacific 
Railroad  Company  in  Sausalito,  the  United  States  Military  Post 
at  Fort  Baker,  and  the  United  States  Immigration  Station  at 
Angel  Island* 
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The  water  thuB  sold  by  the  water  company  is  storm  water 
which  is  colleeted  by  the  aHnpany  by  means  of  two  dams  and 
reBerFoiiB,  located  on  the  northerly  slope  of  Mt  Tamalpais,  and 
known  respectively  as  Lagunitas  and  Phoenix  Qulch.  From  these 
reservoirs,  transmission  mains  lead  to  the  respective  communities 
which  are  served  by  the  company.  The  town  of  Sausalijo  is 
supplied  by  means  of  an  18-inch  main,  which  leads  from  the 
water  company's  mains  at  Corte  Madera  in  a  general  southerly 
direction  to  the  town  of  Sansalito. 

Marin  County  Water  Company,  the  predecessor  of  Marin 
Water  &  Fewer  Company,  claimed  and  exercised  the  right  of 
eminent  domain,  as  appears  in  the  decision  of  the  supreme  court 
of  this  state  in  Marin  County  Water  Co.  v.  Marin  County,  145 
Cal.  586,  79  Pac.  282. 

For  many  years  the  rates  to  be  charged  for  water  by  Marin 
Water  &  Power  Company  and  its  predecessor  have  been  estab- 
lished by  the  various  incorporated  towns  in  southern  Marin 
eounty,  which  have  been  supplied  with  water  by  these  two  com- 
panies. On  April  25,  1912,  Marin  Water  &  Power  Company 
filed  with  this  Commission  the  following  documents  to  show  its 
rates,  rules,  and  regulations : 

1.  Ordinance  No.  409,  city  of  San  Rafael,  adopted  April  15,  1912. 

2.  Ordinance  No.  95,  town  of  Ban  Anaelmo,  adopted  April  10,  1912. 

3.  Ordinance  No.  63,  town  of  Ross,  adopted  March  14,  1912. 

4.  Copy  of  contract  with  town  of  Sausalito. 

5.  Printed  form  of  rules  and  regulations  governing  water  supply  of  the 
Marin  Water  k  Power  Ck)mpany. 

The  company  reported  that  all  charges  for  water  supplied  in 
territory  outside  of  incorporated  towns  are  based  on  the  ordinances 
passed  by  the  towns  of  San  Anselmo  and  Koss. 

Thereafter,  on  May  28,  1914,  the  water  company  filed  the 
ordinances  of  San  Bafael^  San  Ansehno,  Ross,  and  Larkspur,  for 
the  year  1913-14,   and  the  ordinance  of  Ross  for  the  year 

1914r-lS. 

The  water  company  has  regularly  filed  with  this  Commission 
its  annual  reports,  required  to  be  filed  by  all  public  utilities, 
which  reports  cover  the  company's  «itire  business  without  segre- 
gatii^  tiie  town  of  Sausalito  business. 

That  Marin  Water  &  Power  Company  is  a  public  utility,  sub- 
ject to  the  jurisdiction  of  the  Railroad  Commission,  can  hardly 
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be  denied.  The  water  company,  however,  urges  that  witii  refer- 
ence to  the  town  of  Sausalito  business  it  has  aeted  in  a  private 
dapacitj',  and  riot  as  a  public  utility*  The  water  company  urges 
that  its  main  from  Corte  Madera  south  was  constructed  for  tho 
specific  purpose  of  serving  Sausalito,  under  its  contract  with  the 
town,  and  that  it  has  never  held  itself  out  as  a  public  utility  with 
reference  to  the  service  of  the  town  of  Sausalito.  It  is,  of  course, 
conceivable  that  a  water  utility  may  appropriate  certain  water 
for  public  use,  and  at  the  same  time  make  a  separate  and  distinct 
appropriation  of  water  for  its  own  private  use,  or  for  disposition 
in  some  manner  other  than  as  a  public  utility.  This  theoretical 
possibility,  however,  is  being  stretched  to  the  breaking  point  by 
utilities  which  are  trying  to  escape  the  jurisdiction  of  this  Com- 
mission. Carried  to  its  logical  conclusion,  this  claim  may  result 
in  the  remarkable  spectacle  of  having  water  companies  which  have 
always  been  understood  by  everybody  to  be  public  utilities  claim- 
ing that,  although  the  exact  amount  of  water  which  has  hitherto 
been  sold  to  the  public  is  still  impressed  with  a  public  use,  the 
company  now  reserves  and  sets  aside  every  additional  drop  of 
water  under  its  control,  and  refuses  to  dispose  of  the  same  to  any- 
one unless  a  contract  is  signed.  And  the  moment  a  contract  is 
signed,  the  company  claims  that  the  very  fact  that  a  contract  is 
signed  shows  that  the  company  exercises  the  right  of  selection, 
and  that  the  water  referred  to  in  the  contract  is  no  longer  to  be 
regarded  as  water  devoted  to  a  public  service,  but  rather  as  private 
water  withdrawn  from  regulation  by  public  authorities.  If  this 
argument  is  sound  as  to  water  companies,  there  is  no  reason  why 
gas,  electric,  and  telephone  companies  cannot  refuse  to  serve  any 
new  customers  unless  contracts  are  signed,  and  then  urge  that  by 
reason  of  the  fact  that  the  company  refused  to  render  service 
unless  a  contract  was  signed,  it  had  withdrawn  itself  from  pub- 
lic regulation  with  reference  to  all  new  customers. 

As  already  indicated,  the  waters  collected  by  Marin  Water  & 
Power  Company  in  its  two  reservoirs  are  all  storm  warters:  There 
is  here  no  room  for  the  doctrine  of  the  appropriation  of  waters 
from  the  banks  of  a  living  stream.  Although  it  is  theoretically 
possible,  as  already  indicated,  that  a  public  utility  water  Company 
may  appropriate  and  hold  out  certain  waters  for  private  pur- 
poses, there  is  nothing  to  show  that  any  paiticular  water  eol- 
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lected  by  Marin  Water  &  Powear  Gompaoy  has  been  held  out  for 
the  town  of  Sansalito  servijoe.  There  is  no  way  to  s^r^ate  this 
water  from  the  other  storm  waters  which  are  collected  in  La- 
gunitas  and  Phoanix  Gulch  reservoirs.  The  waters  which  are  sold 
to  other  oonununities  under  an  admittedly  public  service  are 
gathered  in  the  same  reservoirs,  and  flow  from  those  reservoirs 
into  the  same  pipe  lines  which  are  used  for  the  collection  and 
transmission  of  the  waters  which  eventually  are  sold  to  Ike  town 
of  Sausalito.  When  the  flow  of  water  starts  from  Lagunitas  and 
Phoenix  Gulch  reservoirs,  through  the  water  oompan/s  trans- 
mission mains,  there  is  no  way  to  distinguish  the  water  which 
will  be  delivered  in  Eoss,  San  Anselmo,  or  San  Rafael  from  that 
which  will  ultimately  be  delivered  in  Sausalito.  The  main  which 
leads  through  Boss  to  Corte  Madera  conveys  water  for  distribu- 
tion  in  Soss,  as  well  as  water  sold  to  the  town  of  Sausalito.  Even 
the  water  company's  most  southerly  main,  leading  from  Corte 
Madera  south  toward  Sausalito,  is  not  devoted  exclusively  to  the 
transmission  of  water  to  be  sold  to  the  town  of  Sausalito.  Thin 
main  carries  in  part  water  which  is  sold  by  the  water  company 
to  the  Northwestern  Pacific  Railroad  Company  in  Sausalito,  to 
the  United  States  government  at  Fort  Baker,  and  to  the  United 
States  government  for  use  on  Angel  island.  The  water  company 
has  hid  its  mains  on  the  streets  of  Sausalito  leading  to  the  prop- 
erty of  Northwestern  Pacific  Railroad  Company,  and  has  ex- 
tended the  same  to  the  southerly  limits  of  the  town,  where  a  con- 
nection is  made  with  the  main  laid  by  the  United  States  govern- 
ment from  the  Fort  Baker  reservation,  and  to  the  easterly  limits 
of  the  town  and  beyond  to  a  \\harf,  at  which  point  the  Federal 
authorities  take  water  for  conveyance  to  Angel  island.  That 
the  service  to  Northwestern  Pacific  Railroad  Company  in  the 
town  of  Sausalito  is  a  public  utility  service,  as  to  which  this  Com- 
mission has  the  power  to  establish  the  rates,  was  practically 
admitted  by  the  water  company  at  the  hearing,  and  would  seem 
to  be  clear.  The  water  company  itself,  in  July,  1914,  filed  its 
petition  (application  No.  1223)  asking  this  Commission's  author- 
ity to  increase  the  rate  chained  to  the  Federal  government  for 
water  used  on  Angel  island,  which  petition  was  granted  on  July 
if  1914.  Application  for  this  authority  could  only  have  been 
made  on  the  theory  that  this  is  a  public  utility  service  over  which 
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this  Commission  has  jurisdiction.  Altbongh  it  is  claimed  by  the 
water  company  that  the  height  of  Phoenix  Gulch  Dam  was  raised 
15  feet  for  the  purpose  of  enabling  the  water  company  to  supply 
water  to  the  town  of  Sausalito,  there  is  nothing  to  show  that  the 
entire  increase  in  the  height  of  this  dam  was  necessary  to  serve 
the  town  of  Sausalito,  or  what  portion  of  the  water  impounded 
as  the  result  of  this  increased  height  of  the  dam  ultimately  finds 
its  way  to  the  town  of  Sausalito.  It  is  absolutely  impossible  to 
point  to  any  water  which  has  been  segr^ated  from  the  waters 
admittedly  devoted  to  a  public  service,  and  applied  as  a  private 
venture  to  the  service  of  the  town  of  Sausalito. 

The  case  of  Marin  Water  &  P.  Co.  v.  Sausalito,  168  Cal.  587, 
143  Pac.  767,  decided  by  the  supreme  court  of  this  state  on 
October  6,  1914,  does  not  help  the  water  company  in  its  present 
contention.  In  this  case  the  water  company  sued  the  town  of 
Sausalito  on  its  contract  to  recover  pajTnent  under  the  terms  of 
the  contract  for  water  delivered.  As  was  said  by  Mr.  Justice 
Shaw  in  his  concurring  opinion ;  "The  case,  as  presented,  is  the 
very  simple  and  ordinary  case  of  an  action  to  recover  a  sum  due 
upon  a  contract  as  the  purchase  price  of  property  sold  and  de- 
livered in  pursuance  thereof.? 

The  question  whether  the  water  company  acts  as  a  public  utility 
in  the  sale  of  water  to  the  town  of  Sausalito  was  not  necessary  to 
the  decision  of  the  case,  and  was  not  decided,  although  the  matter 
was  referred  to  incidentally  by  Mr.  Justice  Melvin.  The  question 
was  expressly  reserved,  as  is  shown  by  the  concurring  opinion, 
which  was  written  by  Mr.  Justice  Shaw  and  concurred  in  by  Mr, 
Justice  Sloss.  In  this  connection,  Mr.  Justice  Shaw  says :  "What 
the  eflfect  would  be  if  a  rate  were  fixed  by  competent  authority  for 
the  government  of  said  company  in  its  supply  to  consumers  is  a 
question  not  here  involved.  Nor  does  the  question  arise  whether 
the  town  of  Sausalito  could,  by  ordinance,  fix  rates  for  the  Marin 
Water  &  Power  Company  different  from  those  fixed  by  this  con- 
tract   It  has  not  fixed  such  rates.'' 

In  the  absence  of  the  establishment  of  rates  by  competent  public 

authority,  it  would  seem  to  follow  logically  and  conclusively  that 

the  water  company  has  the  ri^t,  in  the  absence  of  a  showing  of 

fraud,  abuse,  excess  of  authority,  or  inequity,  to  stand  on  its  eon- 
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tract,  acnd  to  reeover  thereunder^  at  least  until  competent  public 
authority  establishes  a  different  rate. 

Section  23  of  article  12  of  the  Constitution  dt  California,  as 
amended  on  October  10,  1911,  provides  in  part  that — "every 
private  corporation,  and  every  individual  or  association  of  in- 
dividuals, owning,  operating,  managing,  or  controlling  any  .  .  . 
plant  or  equipment  •  ^  .  for  the  production,  generation, 
transmission,  delivery,  or  furnishing  of  •  •  •  wateti  •  •  « 
either  directly  or  indirectly,  to  or  for  the  public,  •  •  •  is 
hereby  declared  to  be  a  public  utility  subject  to  such  control  and 
regulation  by  the  Eailroad  Commission  as  may  be  provided  by  the 
legislature." 

The  section  also  provides  that  "every  class  of  private  corpora- 
tions, individuals,  or  associoitions  of  individuals  hereafter  de- 
clared by  the  legislature  to  be  public  utilities  shall  likewise  be 
subject  to  such  control  and  regulation." 

The  section  further  provides  as  follows;  "The  Railroad  Com* 
mission  shall  have  and  exercise  such  power  and  jurisdiction  to 
supervise  and  regulate  public  utilities,  in  the  static  of  California^ 
and  to  fix  the  rates  to  be  charged  for  commodities  furnished,  oq* 
services  rendered  by  public  utilities  as  shall  be  conferred  upon  it 
by  the  legislature,  and  the  right  of  the  legislature  to  confer  power^ 
tipon  the  Eailroad  Commission  respecting  public  utilities  is  hjere-, 
by  declared  to  be  plenary,  and  to  be  unlimited  by  any  provision 
of  this  Constitution/' 

Section  2  (w)  of  the  Public  Utilities  act  reads  as  follows: 
"The  term  *water  system,'  when  used  in  this  act,  includes  all 
reservoirs,  tunnels,  shafts,  dams,  dikes,  head-gates,  pipes^  flumes, 
canals,  structures,  and  appliances,  and  all  other  real  estate,  fijc- 
tures,  and  personal  property,  owned,  controlled,  operated,  or  man- 
age.d  in  connection  with  or  to  facilitate  the  diversion,  development, 
.storage,  supply,  distribution,  sale,  furnishing,  (Carriage,  apt)or- 
tionment,  or  measurement  of  water  for  power,  irrigation,  reclamaT 
tion,  or  manufacturing,  or  for  municipal,  domestic,  or  other  bene- 
ficial use." 

Section  2  (x)  of  the  Public  Utilities  act  reads  as  follows :  "The 
term  *water  corporation,'  when  used  in  this  act,  includes  every 
corporation  or  person,  their  lessees^  trustees,  receivers  or  trustee^ 
appointed  by  finy  court  whatsoever,  owning^  controlling,  opert 
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Bting^  or  managiBg  any  water  eystem  for  compensation  within  tkit 
state,** 

Section  2  (bb)  of  the  Public  Utilities  act  reads  as  follows : 
"The  term  'public  utility/  when  used  in  this  act,  includes  every 
common  carrier,  pipe-line  corporation,  gas  corporation,  electrical 
corporation,  telephone  corporation,  telegraph  corporation,  water 
corporation,  wharfinger,  and  warehouseman,  where  the  service  is 
performed  for  or  the  commodity  delivered  to  the  public  or  any 
portion  thereof.  The  term  'public  or  any  portion  thereof,*  as 
herein  used,  means  the  public  generally,  or  any  limited  portion 
of  the  public,  including  a  person,  private  corporation,  munici- 
pality, or  other  political  subdivision  of  the  state,  for  which  the 
service  is  performed  or  to  which  the  commodity  is  delivered,  and 
whenever  any  common  carrier,  pipe-line  corporation,  gas  cor^ 
poration,  electrical  corporation,  telephone  corporation,  telegraph 
corporation,  water  corporation,  wharfinger,  or  warehouseman  per- 
forms a  service  or  delivers  a  commodity  to  the  public  or  any  por- 
tion thereof,  for  which  any  compensation  or  payment  whatsoever 
is  received,  such  common  carrier,  pipe-line  corporation,  gas  cot- 
poration,  electrical  corporation,  telephone  corporation,  telegraph 
corporation,  water  corporation,  wharfinger,  or  warehouseman  is 
hereby  declared  to  be  a  public  utility  subject  to  the  jurisdiction, 
control,  and  regulation  of  the  Commission  and  the  provisions  of 
this  act  Furthermore,  when  any  person  or  corporation  performs 
any  service  or  delivers  any  commodity  to  any  person  or  persons, 
private  corporation  or  corporations,  municipality  or  other  political 
subdivision  of  the  state,  which  in  turn  either  directly  or  in- 
directly, mediately  or  immediately,  perform  such  service  or  de- 
liver such  commodity  to  or  for  the  public  or  some  portion  thereof, 
such  person  or  persons,  private  corporation  or  corporations  and 
each  thereof  is  hereby  declared  to  be  a  public  utility  and  to  be 
subject  to  the  jurisdiction,  control,  and  regulation  of  the  Com- 
mission and  to  the  provisions  of  this  act." 

Section  1  of  chapter  80  of  the  Laws  of  1918,  approved  April 
25,  1913,  reads  as  follows:  "Whenever  any  person,  firm,  or 
private  corporation,  their  lessees,  trustees,  receivers,  or  trustees 
appointed  by  any  court  whatsoever,  owning,  controlling,  oper- 
ating, or  managing  any  water  system  within  this  state,  sells, 
leases,  rents,  or  drivers  water  to  any  person,  firm,  private  cor- 

P.U.R.1816A. 


Digitized  by 


Google 


SAUSALITO  V.  MARIN  WATER  &  P.  CO.  255 

poration,  municipality^  or  any  other  political  subdivision  of  the 
state  whatsoever,  except  as  limited  by  §  2  hereof,  whether  under 
eontract  or  otherwise,  such  person,  firm,  or  private  corporation  is 
a  public  utility,  and  subject  to  the  provisions  of  the  public  utili- 
ties act  of  this  state,  and  the  jurisdiction,  control,  and  regulation 
of  the  Railroad  Commission  of  the  State  of  California." 

Unless  these  constitutional  and  statutory  provisions  should  for 
any  reason  be  held  to  violate  some  provision  of  the  Federal  Con- 
stitution, it  would  seem  that  there  can  be  no  doubt  whatsoever 
that  the  water  company  is  a  public  utility  with  respect  to  its 
service  to  the  town  of  Sausalito,  as  well  as  its  service  to  other 
customers.  That  the  people  of  California  had  the  right  to  enact 
§  23  of  article  12  of  the  Constitution,  and  that  the  legislature  of 
diis  state  had  the  right  to  declare  such  companies  as  the  water 
company  to  be  public  utilities  with  reference  to  their  entire  busi- 
ness, is,  in  my  opinion,  clearly  established  by  a  long  line  of  deci- 
sions of  the  Supreme  Court  of  the  United  States,  beginning  with 
Munn  V.  Illinois,  94  U.  S.  118,  24  L.  ed.  77,  and  ending  for  the 
present  with  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  389, 
58  L.  ed.  1011,  L.R.A.1915C,  1189,  34  Sup.  Ct.  Rep.  612, 
decided  on  April  20,  1914.  These  authorities  are  analyzed  in 
this  Commission's  decision  No.  688,  in  case  No.  661,  Becker  v. 
Holabird,  5  CaL  R.  Com.  p.  153. 

I  find  as  a  fact  that  Marin  Water  &  Power  Company  is  a 
public  utility  with  reference  to  its  sale  of  water  to  the  town  of 
Sausalito,  as  well  as  with  reference  to  its  sale  of  water  to  its  other 
customers.  It  follows  that  this  Commission  has  jurisdiction  to 
establish  the  rate  to  be  charged  by  the  water  company  for  water 
sold  to  the  tovm  of  Sausalito,  unless  the  state  has  in  some  way 
foreclosed  itself  from  exercising  such  jurisdiction. 

[2]  This  brings  me  to  a  consideration  of  the  second  point 
urged  by  the  water  company. 

In  its  brief  herein,  the  water  company  assumes,  for  the  sake 
of  the  argument,  that  it  is  a  public  utility  with  reference  to  its 
sale  of  vrater  to  the  town  of  Sausalito,  but  contends  that,  even  if 
this  is  the  case,  the  company  is  not  subject  to  this  Commission's 
jurisdiction.  This  contention  is  based  on  the  claim  that  the  town 
of  Sausalito  has  been  granted  authority  by  the  state  to  contract 
away  the  state's  power  over  the  rate  at  which  water  is  sold  to  the 
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town  of  Sausalito,  and  that  the  town  has  by  contraet  actaaHy 
baaiiered  away  the  state's  power  in  this  respect.  lu  view  of  the 
constitutional  provisions  of  this  state,  conferring  authority  upon 
the  Kailroad  Commission^  this  question  is  really  a  Federal  ques- 
tion. In  passing  upon  the  water  company's  contention  in  this 
regard  I  shall  accordingly  confine  myself  largely  to  the  decisions 
of  the  Supreme  Court  of  the  United  States. 

Since  the  decision  of  the  Supreme  Court  of  the  Upiited  States 
in  the  case  of  Munn  v.  Illinois,  supra,  it  is  generally  agreed  that 
the  power  of  the  state  to  supervise  and  regulate  public  utilities  is 
based  on  the  police  power.  Whenever  the  state  supeiris^  and 
regulates  a  public  utility,  in  establishing  rates,  removing  dis- 
criminations, regulating  service,  extensions  and  facilities,  super- 
vising the  issue  of  securities,  or  in  other  respects  affecting  the 
relationship  betweea  the  utilities  and  their  customers  ^^ch  action 
is  taken  under  the  state's  police  power.  See  also  CiU.  Mun.  Corp. 
;)th.ed.  §  1324,  and  the  authorities  there  cited*  Formerly,  there 
w,^  some  doubt  as  to  whether  a  state,  even  under  the  police  powen, 
might  change  a  rate  which  had  been  established  by  ,a  utility  hy 
contract.  Now,  however,  it  is  unanimously  held  that  the  provi- 
sions of  the  Federal  Constitution  forbidding  laws  .impairing  tb^ 
obligation  of  contracts,  and  declaring  that  property  shall  not  be 
taken  without  due  process  of  law,  have  no  •  application  to  'the 
regulation  and  supervision  of  public  utilities  by  th^  state,  under 
its  police  power.  No  public  utility  can,  by  the  simple  device 
of  entering  into  contracts  with  its  customers,  withdraw  itself 
from  the  state's  control.  All  such  contracts,  whether  made  before 
or  after  the  state  actually  undertakes  the  supervision  and  control 
of  public  utilities,  must  be  taken  to  have  been  made  subject  to 
the  state's  right  to  exercise  its  power  of  supervision  and  control 
whenever  it  sees  fit  to  do  so. 

The  general  principle  is  clearly  set  forth  in  Odd  Fellows 
Cemetery  Asso.  v.  San  Francisco,  140  Cal.  226,  73  Pac;  987; 
Chicago,  B.  &  Q.  K  Go.  v,  Nebraska,  170  U.  S,  57,  42  L,  ed 
948,  18  Sup.  Ct.  Eep.  513;  and  ^anigault  v.  Springs,  199  U 
S.  473,  50  L.  ed.  274,  26  Sup.  Ct.  Rep.  127. 

In  the  Odd  Fellows'  Cemetery  Asso.  Case,  the  supreme  court 
of  this  state  says:  '^It  is  settled  law  that  all  property  is  ^eld 
subject  tp  the  exercise  of  police  power,  and  .that  the  provisions 
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of  the  Constitution  forbidding  laws  impairing  the  obligation  of 
contracts,  and  declaring  that  property  shall  not  be  taken  without 
dae  process  of  law,  have  no  application  in  such  cases/' 

In  the  Chicago,  B.  &  Q.  K  Co.  Case,  it  was  held  that  a  con- 
tract between  the  city  of  Omaha  and  two  railroad  companies  pro- 
viding for  the  building  of  a  viaduct  in  Omaha  at  the  expense  of 
the  railroad  companies,  though  valid  when  made,  was  subject  to 
the  supervisory  power  of  the  legislature  of  Nebraska,  which  there- 
after enacted  a  statute  changing  the  terms  of  the  contract  with 
reference  to  the  duty  of  keeping  the  viaduct  in  repair.  Mr.  Jus- 
tice Shiras,  in  ruling  against  the  claim  of  the  railroads  that  this 
statute  impaired  the  obligation  of  their  contract,  says,  at  page  72 : 
'^Usually  where  a  contract,  not  contrary  to  public  policy,  has 
been  entered  into  between  parties  competent  to  contract,  it  is  not 
within  the  power  of  either  party  to  withdraw  from  its  terms 
without  the  consent  of  the  other ;  and  the  obligation  of  such  con- 
tract is  constitutionally  protected  from  bobtile  legislation.'^ 

Referring  then  to  the  distinction  between  a  contract  between 
private  individuals  and  a  contract  between  public  or  quasi-public 
individuals  or  corporations,  Mr.  Justice  Shiras  continues: 
**Where,  however,  the  respective  parties  are  not  private  persons, 
dealing  with  matters  and  things  in  which  the  public  has  no  con- 
cern, but  are  persons  or  corporations  whose  rights  and  powers  were 
created  for  public  purposes,  by  legislative  acts,  and  where  the 
subject-matter  of  the  contract  is  one  which  affects  the  safety  and 
welfare  of  the  public,  other  principles  apply.  Contracts  of  the 
latter  description  are  held  to  be  within  the  supervising  power 
and  control  of  the  legislature  when  exercised  to  protect  the  public 
safety,  health  and  morals,  and  that  clause  of  the  Federal  Consti- 
tution which  protects  contracts  from  legislative  action  cannot  in 
every  case  be  successfully  invoked.  The  presumption  is  that, 
when  such  contracts  are  entered  into,  it  is  «tith  the  knowledge 
that  parties  cannot,  by  making  agreements  on  subjects  involving 
the  right  of  the  public,  withdraw  such  subjects  from  the  police 
power  of  the  l^islature." 

In  the  Manigault  Case,  plaintiff  contended  that  a  certain  con- 
tract by  which  the  defendant  had  agreed  with  him  to  remove  a 
certain  dam  over  a  navigable  river  had  been  impaired  by  a  sub- 
sequent act  of  the  state  legislature  authorizing  the  defendant  to 
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erect  and  maintain  a  dam  acrofls  this  river.  In  deciding  that  the 
principle  of  the  impairment  of  the  oUigation  of  the  contract  does 
not  apply  to  the  exercise  by  a  state  of  its  police  power,  the  Sxh 
preme  Court  of  the  United  States,  at  page  480,  says:  '^It  is  the 
settled  law  of  this  court  that  the  interdiction  of  statutes  impair- 
ing the  obligation  of  contracts  does  not  prevent  the  state  from 
exercising  such  powers  as  are  vested  in  it  for  the  promotion  of  the 
common  weal,  or  are  necessary  for  the  general  good  of  the  public, 
though  contracts  previously  entered  into  between  individuals  may 
thereby  be  affected.  This  power,  which  in  its  various  ramifica- 
tions known  as  the  police  power,  is  an  exercise  of  the  sovereign 
right  of  the  government  to  protect  the  lives,  health,  morals,  com- 
fort, and  general  welfare  of  the  people,  and  is  paramount  to  any 
rights  under  contract  between  individuals." 

See  also  the  analogous  cases  of  Louisville  ft  N.  R.  Co.  v.  Mot- 
tley,  219  U.  S.  467,  65  L.  ed.  297,  34  L.R.A.(KS.)  671,  31 
Sup.  Ct.  Bep.  265,  and  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  66,  62  L.  ed.  681,  28  Sup.  Ct  Kep.  428. 

In  a  number  of  recent  cases,  the  United  States  Supreme  Court 
has  held  that  the  contract  clause  in  the  Federal  Constitution  does 
not  prevent  a  state  from  altering  or  modifying  a  rate  established 
by  a  public  utility  by  contract 

In  Knoxville  Water  Co.  v.  Knoxville,  189  U.  S.  484,  47  L. 
ed.  887,  28  Sup.  Ct  Rep.  531,  the  water  company  made  the  claim, 
among  others,  that  an  ordinance  of  the  city  of  Knoxville  estab- 
lishing maximum  rates  for  water  impaired  the  company's  con- 
tracts with  its  consumers.  In  ruling  against  this  claim,  Mr. 
Justice  Holmes,  at  page  438,  says:  "But  such  contracts,  of 
course,  were  made  by  it  (the  water  company),  subject  to  whatever 
power  the  city  possessed  to  modify  rates.'' 

The  city's  power  in  this  behalf  was  that  portion  of  the  city's 
police  power  in  the  premises  which  ha*d  been  delegated  by  the 
state  to  the  city. 

In  Portland  R.  Light  &  P.  Co.  v.  Railroad  Commission,  229 
U.  S.  397,  57  L.  ed.  1248,  33  Sup.  Ct  Rep.  820,  decided  on  June 
10,  1913,  it  appears  that  the  Railroad  Commission  of  Oregon 
found  that  discrimination  existed  in  the  fares  charged  by  Port- 
land Railway,  light,  &  Power  Company  between  Portland  and 
Milwaukee,  as  contrasted  with  the  fare  chained  between  Port- 
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land  and  Lenta.  The  Commission  reduced  the  fare  between  Port- 
land and  Milwaukee  from  10  to  6  cents,  so  as  to  remove  the  dis- 
crimination. Beferring  to  the  claim  of  the  railroad  that  the 
discrimination  was  justified  by  reason  of  a  contract  which  the 
railroad  had  entered  into  providing  for  a  5-cent  fare  between 
Portland  and  Lents,  Mr.  Justice  Day,  at  page  412,  says:  ^^The 
contract  set  up  by  which  the  fares  from  Lents  were  required  to  be 
nox  greater  than  5  cents  cannot  be  held  to  justify  the  discrimina- 
tion, as  such  contracts  must  be  taken  to  have  been  made  in  view 
of  the  continuing  power  of  the  state  to  control  the  transportation 
rates  of  common  carriers  subject  to  its  jurisdiction.^' 

The  same  principle  was  applied  by  the  supreme  court  of  this 
state  in  Pinney  &  B.  Co.  v.  Los  Angeles  Gas  &  El.  Corp.  168  Cal. 
12,  L.RA.1916C,  282, 141  Pac.  620,  decided  on  June  10,  1914. 
In  this  case,  after  Los  Angeles  Gas  &  Electric  Corporation  had 
contracted  to  supply  Pinney  &  Boyle  Company  with  electric 
energy  at  a  certain  rate,  the  city  of  Los  Angeles  established  the 
rates  which  the  Electric  Corporation  was  authorized  to  charge, 
which  rates  were  higher  than  those  established  in  the  contract 
with  Pinney  ft  Boyle  Company.  Pinney  &  Boyle  Company  re- 
fused to  pay  the  higher  rate,  and  defendant  declined  to  furnish 
electricity  except  at  the  rate  prescribed  by  the  ordinance  of  city 
of  Los  Angeles.  In  holding  that  the  contract  rate  must  yield  to 
the  rate  established  by  public  authority,  Mr.  Justice  Henshaw,  at 
page  18,  says:  ^^A  word  perhaps  should  be  added  touching  the 
asserted  violation  of  the  provision  of  the  contract  between  the  com- 
pany and  plaintiff  by  the  enforcement  of  the  terms  of  the  reg- 
ulatory ordinance.  Upon  this  it  is  sufficient  to  say  that  it  will 
be  conclusively  presamed  that  the  parties  contracted  in  contem- 
plation of  the  power  of  the  proper  board  or  tribunal  to  fix  rates 
in  every  case  where  such  power  exists  and  may  have  been  there- 
after legally  exercised  (citing  cases).** 

The  water  company  in  its  brief  recognizes  this  general  rule  as 
follows:  "We  recognize  the  general  rule  that  where  a  public 
utility  contracts  for  service  at  a  fixed  rate  for  a  definite  term, 
ordinarily  the  rate  may  be  modified  during  the  term  provided 
by  the  contract  without  impairing  the  obligation  thereof,  and  this 
on  the  theory  that  such  regulation  is  an  exercise  of  the  state's 
police  power  inherent  in  its  sovereignty,  and  that  the  parties  must 
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be  deemed  to  have  contracted  with  reference  to  such  possibility 
of  regulation  by  the  state  in  the  exercise  of  such  power.'' 

In  view  of  this  admission,  I  shall  not  pursue  the  subject  fur- 
ther, but  shall  content  myself  by  referring  to  this  Commission's 
Decision  !N'o.  536,  in  Application  !N'o.  118,  being  application  of 
Murray  and  Fletcher  for  an  order  authorizing  ai^  increase  in 
water  rates,  2  Cal.  E.  C.  R  p.  464,  and  decision  No,  1309,  in 
case  No.  483,  TJkiah  v.  Snow  Mountain  Water  &  P.  Co.  4  Cal. 
R.  Com.  p.  293,  in  which  cases  the  authorities  bearing  on  this 
question  are  collected. 

[3]  The  water  company,  however,  contends  that  its  contract 
is  taken  out  of  the  general  rule  by  reason  of  the  fact  that  the 
contract  is  made  with  a  municipality,  instead  of  with  a  private 
corporation  or  person.  In  this  connection,  the  water  company 
first  urges  that  the  town  of  Sausalito  is  exercising  a  private  func- 
tion, and  is  a  private  water  seller.  Davoust  v.  Alameda,  149 
Cal.  72,  5  L.E.A.(KS.)  536,  84  Pac.  760,  9  Ann.  Gas.  847,  20 
Am.  Neg.  Rep.  7;  South  Pasadena  v.  Pasadena  Land  &  Water 
Co.  152  Cal.  579,  93  Pac.  490.  If  this  is  true,  it  is  difficult  to 
understand  why  the  contract  of  the  public  utility  with  this  private* 
consumer  should  stand  on  any  different  footing  from  its  contract 
with  any  other  private  consumer.  As  already  indicated,  the  rate 
specified  in  every  contract  between  a  public  utility  a^d  a  private 
corporation  or  person  as  consumer  is  subject  to  alteration  at  the 
hands  of  the  state  under  its  police  power.  I  can  see'  no  distinc- 
tion in  this  respect  between  a  private  corporation  which  is  a 
consumer,  and  a  municipal  corporation  which  acts  in  the  capacity 
of  a  private  corporation  as  a  consumer.  Hence,  if  the  town  of 
Sausalito  be  regarded  as  exercising  a  private  function  and  as 
being  a  private  consumer,  its  case  falls  within  the  general  rule, 
and  the  state  has  the  right  to  regulate  the  rate  at  which  the  serv- 
ice is  rendered  by  the  public  utility. 

[4]  The  water  company  also  relies  on  a  number  of  authorities 
dealing  with  the  right  of  the  state  to  regulate  a  public  utility 
rate  in  cases  in  which  the  state  has  delegated,  or  is  claimed  to  have 
delegated,  to  a  municipality,  acting  in  its  governmental  capacity, 
the  right  to  contract  away  the  state's  power  of  regulation  over  a 
utility's  rates.  In  these  cases  the  municipality  acts  not  in  a  pri- 
vate capacity,  but  as  agent  of  the  state  in  a  governmental  capacity. 
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It  certainly  cannot  be  contended  that  the  municipality,  acting  as 
a  private  corporation,  can  be  authorized  to  barter  away  a  power 
of  government. 

The  principle  on  which  the  water  company  relies,  namely,  that 
the  state  may  authorize  a  municipality  to  contract  away  a  part  of 
the  state's  police  power  in  the  supervision  and  regulation  of  pub- 
lic utilities,  is  established  by  a  number  of  decisions  of  the  Su- 
preme Court  of  the  United  States.  Los  Angeles  v.  Los  Angeles 
City  Water  Co.  177  IT.  S.  668,  44  L.  ed.  886,  20  Sup.  Ct.  Rep. 
736 ;  Detroit  v.  Detroit  Citizens'  Street  R.  Co.  184  U.  S.  368, 
46  L.  ed.  592,  22  Sup.  Ct.  Rep.  410;  Cleveland  v.  Cleveland  City 
R.  Co.  194  n.  S.  517,  48  L.  ed.  1102,  24  Sup.  Ct  Rep.  756 ; 
Vicksburg  v.  Vicksburg  Waterworks  Co.  206  U.  S.  496,  51  L. 
ed.  1165,  27  Sup.  Ct.  Rep.  762;  Minneapolis  v.  Minneapolis 
Street  R.  Co.  215  U.  S.  417,  54  L.  ed.  259,  30  Sup.  Ct.  Rep. 
118.  In  each  of  these  cases  the  Supreme  Court  of  the  United 
States  held  that  an  ordinance  establishing  the  rates  to  be  charged 
by  a  public  utility  amounted  to  a  contract,  that  such  contract  had 
been  authorized  by  the  state  itself,  and  that  the  municipality 
could  not  thereafter  reduce  the  rate  established  in  the  original 
ordinance.  In  two  of  these  cases,  the  Los  Angeles  Case  and  the 
Minneapolis  Case,  the  legislature  had  expressly  ratified  the  origi- 
nal ordinance.  In  the  other  three  cases,  the  court  found  that  the 
state  had  expressly  authorized  the  municipality  to  contract  away 
the  state's  power  with  reference  to  the  regulation  of  the  utility 
rate.  In  none  of  these  cases  was  there  any  constitutional  provi- 
sion prohibiting  the  action  taken  by  the  legislature,  either  directly 
or  through  the  instrumentality  of  a  municipality,  and  in  each  of 
these  cases,  the  later  action  attempting  to  reduce  the  rate  was 
taken  by  the  municipality  itself  and  not  by  the  legislature  or  a 
state  commission. 

In  a  number  of  other  cases,  including  the  more  recent  cases,  the 
Supreme  Court  of  the  United  States  has  held  that  on  the  facts 
of  those  cases,  the  local  authorities  had  not  been  granted  the 
power  to  barter  away  the  state's  right  to  regulate  a  utility's  rate. 
In  these  cases,  later  ordinances  reducing  the  rates  have  been  up- 
held by  the  Supreme  Court. 

In  Freeport  Water  Co.  v.  Freeport,  180  U.  S.  587,  45  L.  ed. 
679,  21  Sup.  Ot.  Rep.  493,  the  water  company  brought  an  action 
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against  the  city  to  recoyer  compensation  for  water  delivered.  The 
city  replied  that  it  had  reduced  the  rates  established  in  the 
original  ordinance,  and  oflFered  to  pay  the  lower  rates.  The  water 
company  replied  that  the  later  ordinance  impaired  the  com- 
pany's contract  rights  growing  out  of  the  original  ordinance,  and 
hence  was  void  under  the  Federal  Constitution.  The  water  com- 
pany relied  on  a  statute,  enacted  prior  to  the  original  ordinance, 
authorizing  cities  and  villages  to  "contract''  with  water  com- 
panies "for  a  supply  of  water  for  public  use,  for  a  period  not  ex- 
ceeding thirty  years."  This  language  is  practically  identical  with 
the  portion  of  the  municipal  incorporation  act  of  this  state,  on 
which  the  water  company  herein  relies,  and  to  which  reference 
will  hereinafter  be  made. 

The  supreme  court  of  Illinois,  in  holding  that  this  language 
was  not  sufficient  to  authorize  a  municipality  to  contract  away 
the  state's  power  to  regulate  the  rates  established  by  ordinance, 
says:  "The  language  of  the  statute  does  not  necessarily  imply 
the  power  to  make  a  fixed  rate.  The  authority  *to  contract  for  a 
supply  of  water  for  public  use  for  a  period  not  exceeding  thirty 
years'  does  not  necessarily  imply  that  the  price  of  the  supply 
should  be  fixed  for  the  entire  period.  The  supply  could  be  made 
for  the  entire  term,  but  the  price  is  to  be  determined  from  time 
to  time,  and  the  rates  to  be  settled  by  the  rules  of  the  common 
law."  [Danville  v.  Danville  Water  Co.  178  111.  309,  69  Am. 
St.  Hep.  304,  53  N.  E.  118.] 

The  Supreme  Court  of  the  United  States  [180  U.  S.  619,  45 
L.  ed.  696,  21  Sup.  Ct.  Eep.  505],  by  a  divided  court,  sustained 
the  decision  of  the  supreme  court  of  Illinois,  thus  holding  that 
the  power  of  a  municipality  to  "contract"  for  a  supply  of  water 
for  public  use  for  a  definite  term  does  not  give  the  municipality 
the  right  to  contract  away  the  power  of  the  state,  or  the  munici* 
pality's  own  power  as  the  agent  of  the  state  in  its  governmental 
capacity,  to  regulate  the  rate. 

In  Rogers  Park  Water  Co.  v.  Fergus,  180  U.  S.  624,  45  L.  ed. 
702,  21  Sup.  Ct.  Rep.  490,  a  similar  conclusion  was  reached  by 
the  supreme  court  of  Illinois,  and  sustained  by  the  Supreme  Court 
of  the  United  States,  again  by  a  divided  court. 

The  leading  case  on  this  question  is  Home  Teleph.  &  Teleg. 
Co.  v.  Loe  Angeles,  211  U.  S.  265,  53  L.  ed.  176,  29  Sup.  Ct. 
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Bap.  50,  decided  on  November  80,  1908.  This  Tvas  a  complaint 
by  the  telephone  company  for  an  injunction  against  the  city 
of  Los  Angeles  to  prevent  the  city  from  enforcing  certain  ordi- 
nances establishing  maximum  rates  for  telephone  service.  The 
ordinance  originally  granting  the  franchise  to  the  telephone 
company  had  prescribed  a  certain  maximum  rate  which  was 
higher  than  the  rate  which  the  city  council  thereafter  under- 
took to  establish  by  the  ordinance  which  the  telephone  company 
tried  to  enjoin.  The  telephone  company  claimed  that  the  later 
ordinance,  establishing  lower  maximum  rates,  violated  its  con- 
tract with  the  city  as  expressed  in  the  ordinance  originally 
granting  the  company's  franchise.  The  Supreme  Court  of  the 
United  States  held  that  the  state  of  California  had  not  delegated 
to  the  city  of  Los  Angeles  the  power  to  contract  away  the  city's 
right,  as  agent  of  the  state,  to  supervise  and  regulate  the  rates 
of  the  telephone  company,  and  that  consequently,  as  no  binding 
contract  establishing  rates  had  been  entered  into,  the  case  pre- 
sented was  not  one  of  the  impairment  of  contract  obligations. 
At  page  273,  Mr.  Justice  Moody  says :  "The  surrender,  by  con- 
tract, of  a  power  of  government,  though  in  certain  well-defined 
cases  it  may  be  made  by  legislative  authority,  is  a  very  grave 
act,  and  the  surrender  itself,  as  well  as  the  authority  to  make  it, 
must  be  closely  scrutinized.  No  other  body  than  the  supreme 
legislature  (in  this  case  the  legislature  of  the  state)  has  the 
authority  to  make  such  a  surrender,  unless  the  authority  is 
clearly  delegated  to  it  by  the  supreme  legislature.  The  general 
powers  of  a  municipality  or  of  any  other  political  subdivision 
of  the  state  are  not  sufficient.  Specific  authority  for  that  pur- 
pose is  required."  Again,  at  page  273,  he  continues:  "It  has 
been  settled  by  this  court  that  the  state  may  authorize  one  of 
its  municipal  corporations  to  establish  by  an  inviolable  contract 
the  rates  to  be  charged  by  a  public  service  corporation  (or  nat- 
ural person)  for  a  definite  term,  not  grossly  unreasonable  in 
point  of  time,  and  that  the  effect  of  such  a  contract  is  to  suspend, 
daring  the  life  of  the  contract,  the  governmental  power  of  fix- 
ing and  regulating  the  ratea  Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  368,  382,  46  L.  ed.  592,  605,  22  Sup.  Ct 
Rep.  410;  Vicksburg  v.  Vicksburg  Waterworks  Co.  206  U.  S. 
496,  508,  61  L.  ed.  1165,  1160,  27  Sup.  Ct.  Eep.  762.    But  for 
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the  very  reason  that  such  a  contract  has  the  effect  of  extinguish- 
ing pro  tanto  an  undoubted  power  of  government,  both  its  exist- 
ence and  the  authority  to  make  it  must  clearly  and  unmistakably 
appear,  and  all  doubts  must  be  resolved  in  favor  of  the  continu- 
ance of  the  power."     (Citing  cases.) 

Referring  then  to  the  clause  in  the  charter  of  the  city  of  Los 
Angeles  authorizing  the  city  to  establish  telephone  rates,  the 
court  at  page  274,  says:  "This  is  an  ample  authority  to  exercise 
the  governmental  power  of  regulating  charges,  but  it  is  no  au- 
thority to  enter  into  a  contract  to  abandon  the  governmental 
power  itself.  It  speaks  in  words  appropriate  to  describe  the  au- 
thority to  exercise  the  governmental  power,  but  entirely  un- 
fitted to  describe  the  authority  to  contract." 

After  analyzing  most  of  the  cases  upon  which  the  defendant 
in  this  proceeding  relies,  the  court,  at  page  277,  concludes :  "All 
these  cases  agree  that  the  legislative  authority  to  the  municipal- 
ity to  make  the  contract  must  clearly  and  unmistakably  appear. 
It  does  not  so  appear  in  the  case  at  bar.  The  appellant  has  failed 
to  show  that  the  city  had  legislative  authority  to  make  a  contract 
of  exemption  for  the  exercise  of  the  power  of  regulation  con- 
ferred in  the  charter.  It  therefore  becomes  unnecessary  to  con- 
sider whether  such  a  contract  in  fact  was  made.  The  appellant's 
contention,  that  there  was  a  violation  of  the  obUgation  of  its  con- 
tract, must  therefore  be  denied." 

In  Wyandotte  County  Gas  Co.  v.  Kansas,  281  U.  S.  622,  58 
L.  ed.  404,  34  Sup.  Ct.  Rep.  226,  decided  on  January  5,  1914, 
the  state  of  Kansas  filed  a  complaint  for  an  injunction  against 
Wyandotte  County  Gas  Company  to  enjoin  the  company  from 
charging  its  domestic  consumers  in  certain  cities  in  Kansas  a 
rate  for  natural  gas  in  excess  of  26  cents  per  1,000  cubic  feet. 
The  gas  company  insisted  that  its  contract  rights  had  been  im- 
paired. The  company  relied  on  an  ordinance  passed  by  Kansas 
City  in  1904,  prescribing  a  rate  for  natural  gas  higher  than  the 
25-cent  rate  later  established  by  an  act  Of  the  legislature.  The 
gas  company  relied  on  a  statute  of  1903,  which  gave  to  cities  of 
the  first  class,  including  Kansas  City,  the  power  to  make  all  con- 
tracts necessary  to  the  exercise  of  the  city's  corporate  or  adminis- 
trative powers,  to  fix  maximxim  rates  for  certain  public  utility 
services,  including  gas,  and  to  secure  a  supply  of  natural  gas, 

P.U.R.1916A. 


Digitized  by 


Google 


SAUSALnX)  T.  MAitIN  WATER  k  P.  CO.  266 

and  to  oontract  for  laTiiig  pipes  for  such  seryice.  Although 
the  ordinance  granting,  a  franchise  to  Wyandotte  Oas  Company 
undoubtedly  became,  upon  acceptance,  in  certain  aspects  a  legal 
contract,  the  Supreme  Court  of  the  United  States  held  that 
Kansas  City  had  not  been  authorized  to  contract  away  the  gov*- 
emmental  power  of  regulating  utility  rates,  and  that  the  l^s- 
lature  had  the  right  thereafter  to  decrease  the  rates  originally 
established  by  ordinanca 

In  the  very  recent  case  of  Milwaukee  Electric  R*  &  Light  Co.  t. 
Railroad  Commission,  238  IT.  S.  174,  59  L.  ed.  1254,  85  Sup. 
Ct  Sep.  820,  decided  on  June  14,  1915,  the  electric  railway 
company  operating  in  Milwaukee  filed  a  complaint  against  the 
Railroad  Commission  of  Wisconsin  to  enjoin  the  enforcement 
of  an  order  directing  the  company  to  sell  street  car  tickets  in 
packages  of  13  for  50  cents.  The  electric  railway  company 
claimed  that  this  order  amounted  to  an  impairment  of  a  contract, 
in  that  the  original  franchise  ordinance  provided  for  the  sale  of 
tickets  in  packages  of  25  for  $1,  or  6  for  25  cents,  this  rate  be- 
ing higher  than  that  established  by  the  Railroad  Commission. 
The  judgment  of  the  supreme  court  of  Wisconsin,  sustaining  the 
Railroad  Commission's  order,  was  affirmed  by  the  Supreme  Court 
of  the  United  States  by  a  unanimous  decision. 

Referring  to  the  general  principle  that  the  renunjciation  of 
the  sovereign  right  of  establishing  public  utility  rates  must  be 
evidenced  by  terms  so  clear  and  unequivocal  as  to  permit  of  no 
doubt  as  to  their  proper  construction,  Mr.  Justice  Day  says: 

"The  fixing  of  rates  which  may  be  charged  by  public  service 
corporations,  of  the  character  here  involved,  is  a  legislative  func- 
tion of  the  state,  and  while  the  right  to  make  contracts  which 
shall  prevent  the  state  during  a  given  period  from  exercising 
this  important  power  has  been  recognized  and  approved  by  judi- 
cial decisions,  it  has  been  uniformly  held  in  this  court  that  the 
renunciation  of  a  sovereign  right  of  this  character  must  be  evi- 
denced by  terms  so  clear  and  unequivocal  as  to  permit  of  no 
doubt  as  to  their  proper  construction.  This  proposition  has 
been  so  frequently  declared  by  decisions  of  this  court  as  to 
render  unnecessary  iany  reference  to  the  many  cases  in  which 
the  doctrine  has  been  affirmed.'' 

Mr.  Justice  Day  holds  that  it  is  necessary,  in  order  to  estab- 
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lish  a  case  of  impainneiit  of  contract  obligations^  under  circum- 
stances such  as  those  shown  by  the  record,  to  show  that  a  con- 
tract has  been  entered  into  dearly  excluding  any  further  right 
of  the  state  to  act  upon  the  subject  in  the  exercise  of  its  legisla- 
tive authority.  After  reviewing  the  decision  of  the  supreme 
court  of  Wisconsin,  Mr.  Justice  Day  concludes  as  follows:  ^^Jn 
view  of  the  weight  which  this  court  gives  in  deciding  questions 
involving  the  construction  of  legislative  acts  to  decisions  of 
the  highest  courts  of  the  states  in  cases  of  alleged  contracts,  and 
our  own  inability  to  say  that  this  statute  unequivocally  grants 
to  the  municipal  authorities  the  power  to  deprive  the  legislature 
of  the  right  to  exercise  in  the  future  an  acknowledged  function  of 
great  public  importance,  we  reach  the  conclusion  that  the  judg- 
ment of  the  supreme  court  of  Wisconsin  in  this  case  should  be 
affirmed." 

Turning  now  to  the  particular  constitutional  and  statutory 
provisions  under  which  this  question  must  be  decided  in  Cali- 
fornia, I  desire  to  direct  attention,  first,  to  §  1  of  article  14  of 
the  Constitution  of  this  state,  as  adopted  in  1879,  reading  as 
follows:  "Section  1.  The  use  of  all  water  now  appropriated, 
or  that  may  hereafter  be  appropriated,  for  sale,  rental,  or  distri- 
bution, is  hereby  declared  to  be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  state,  in  the  manner  to  be  pre- 
scribed by  law;  provided,  that  the  rates  or  compensation  to  be 
collected  by  any  person,  company,  or  corporation  in  this  state, 
for  the  use  of  water  supplied  to  any  city  and  county,  or  city  or 
town,  or  the  inhabitants  thereof,  shall  be  fixed,  annually,  by  the 
board  of  supervisors,  or  city  and  county,  or  city  or  town  council, 
or  other  governing  body  of  such  city  and  county,  or  city  or  town, 
by  ordinance  or  otherwise,  in  the  manner  that  other  ordinances 
or  legislative  acts  or  resolutions  are  passed  by  such  body,  and 
shall  continue  in  force  for  one  year  and  no  longer.  Such  ordi- 
nances or  resolutions  shall  be  passed  in  the  month  of  February 
of  each  year,  and  take  effect  on  the  first  day  of  July  thereafter. 
Any  board  or  body  failing  to  pass  the  necessary  ordinances  or 
resolutions  fixing  water  rates,  where  necessary,  within  such  time, 
shall  be  subject  to  peremptory  process,  to  compel  action  at  the 
suit  of  any  party  interested,  and  shall  be  liable  to  such  further 
processes  and  penalties  as  the  legislature  may  prescribe.     Any 

P.U.RJ916A. 


Digitized  by  VrrOOQ IC 


8AUSALITO  v.  MARIK  WATER  4  P.  CO.  M7 

person,  company^  or  corporation  collecting  water  rates  in  any 
city  and  county,  or  city  or  town  in  this  state,  otherwise  than  as 
so  established,  shall  forfeit  the  franchises  and  waterworks  of 
such  person,  company,  or  corporation,  to  the  city  and  county,  or 
city  or  town  where  the  same  are  collected,  for  the  public  use.'^ 

This  section  specifically  provides  that  the  rates  or  compensa- 
tion to  be  collected  by  any  person,  company,  or  corporation  in 
this  state  for  the  use  of  water  supplied  '^  any  city  and  county, 
or  city  or  town,  or  the  inhabitants  thereof,"  shall  be  fixed  annu- 
ally by  the  appropriate  legislative  body.  The  section  provides, 
further,  that  any  such  body  failing  annually  to  pass  the  neces- 
sary ordinances  or  resolutions  fixing  water  rates  shall  be  sub- 
ject to  peremptory  process  to  compel  action,  and  shall  be  liable 
to  such  further  process  and  penalties  as  the  legislature  may  pre- 
scribe. It  thus  appears  clearly  that  the  Constitution  itself, 
prior  to  the  transfer  of  supervisory  powers  over  public  utilities 
to  this  Commission,  required  that  the  local  authorities  should 
establish,  each  year,  the  rates  to  be  charged  by  public  utility 
water  companies  "to  any  city  or  town,  or  the  inhabitants  there- 
of." The  supply  of  water  by  Marin  Water  &  Power  Company 
to  the  town  of  Sausalito  falls  squarely  within  the  language  of 
this  constitutional  provision.  That  the  framers  of  the  Consti- 
tution had  in  mind  the  possibility  of  the  sale  of  water  by  a  mu- 
nicipality through  the  instrumentality  of  a  publicly  owned  and 
operated  distributing  system  appears  from  §  19  of  article  12 
of  the  Constitution,  as  originally  adopted  in  1879. 

In  Spring  Valley  Waterworks  v.  San  Francisco,  61  Cal.  18, 
the  supreme  court,  in  referring  to  §  1  of  article  14  of  the  Con- 
stitution of  this  state,  says:  "The  provision  contained  in  the 
above  article,  to  the  effect  that  'the  rates  or  compensation  to  be 
collected  by  any  person,  company,  or  corporation  in  this  state, 
for  the  use  of  water  supplied  to  any  city  and  county,  or  city 
or  town,  or  the  inhabitants  thereof,  shall  be  fixed,'  etc.,  is  as 
broad  and  comprehensive  as  the  English  language  could  make 
it,  and  gives  to  the  board  of  supervisors  of  the  city  plenary 
power  over  the  subject-matter  to  which  the  article  relates. 
Water  supplied  to  the  city  and  county  is  as  fully  covered  by 
the  express  language  of  the  article  as  is  water  supplied  to  the 
individual  consumers,  and  the  whole  matter  of  rates  or  com- 
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pensation  is  placed  within  the  power  and  control  of  the  board 

of  supervisors," 

While  the  rates  established  by  the  board  of  supervisors  in  the 
Spring  Valley  Case  were  for  water  supplied  to  the  municipality, 
to  be  used  for  its  municipal  purposes,  it  is  no  more  illogical  to 
say  that  the  board  of  supervisors  shall  have  the  power  to  pre- 
scribe the  rates  to  be  collected  for  the  public  utility  for  water 
sold  to  the  municipality  for  one  purpose  than  lor  another  pur- 
pose. If  the  municipality  has  the  right  to  prescribe  the  rates 
which  it  shall  pay  for  water  which  it  uses  for  flushing  its  sewers, 
or  for  fire  service,  there  would  seem  to  be  no  logical  reason  why 
it  should  not  also  prescribe  the  rates  to  be  paid  for  the  water 
which  it  thereafter  sells  to  its  inhabitants.  In  either  event,  the 
party  buying  the  water  fixes  the  rate  at  which  he  may  buy  it. 
The  language  of  the  Constitution  is  broad  enough  to  cover  the 
establishment  by  the  municipality  of  the  price  at  which  water 
is  to  be  sold  to  it  for  resale  to  its  inhabitants.  Any  act  of  the 
legislature  undertaking  to  authorize  a  municipality  to  contract 
away  its  right  to  establish  public  utility  water  rates  would  seem 
to  be  in  absolute  defiance  of  the  mandate  of  the  state  as  expressed 
in  §  1  of  article  14  of  the  Constitution,  which  requires  the  local 
authorities,  each  year,  under  penalties  to  be  prescribed  by  the 
legislature,  to  establish  the  rates  for  which  water  may  be  sold  to 
the  municipality  and  to  the  inhabitants  thereof. 

In  accordance  with  the  provisions  of  §  1  of  article  14,  the 
legislature  by  act  of  March  7,  1881,  authorized  and  empowered 
the  various  local  legislative  bodies,  and  made  it  their  official 
duty,  to  fix,  annually,  the  rates  ^'that  shall  be  charged,  and  col* 
lected  by  any  person,  company,  association,  or  corporation,  for 
water  furnished  to  any  such  city  and  county,  or  city  or  town,  or 
the  inhabitants  thereof."  The  act  provides  that  any  board  of 
supervisors,  or  other  legislative  body,  of  any  city  and  county, 
city  or  town,  which  shall  fail  or  refuse  tj  perform  any  of  the 
duties  prescribed  by  the  act,  shall  be  deemed  guilty  of  malfeas- 
ance in  office,  and  upon  conviction  thereof,  at  the  suit  of  any 
interested  party,  in  any  court  of  competent  jurisdiction,  shall 
be  removed  from  office.  It  would  seem  that  this  statute,  like 
§  1  of  article  14  of  the  Constitution,  is  entirely  inconsistent  with 
any  grant  of  power  by  the  legislature  to  any  municipality  of  the 
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right  to  contract  awaj  its  power  and  duty,  as  agent  of  the  state, 
to  establish  water  rates  annually. 

Section  648  of  the  Oiril  Oode  of  this  state  reads  as  follows: 
^^o  corporation  formed  to  sapply  any  city,  city  and  county^  or 
town  with  water  must  do  so  unless  previously  authorized  by  an 
ordinance  of  the  authorities  thereof,  or  unless  it  is  done  in  con- 
formity with  a  contract  entered  into  between  the  city,  city  and 
county,  or  town  and  the  corporation.  Contracts  so  made  are 
valid  and  binding  in  law,  but  do  not  take  from  the  city,  city  and 
county,  or  town  the  right  to  regulate  the  rates  for  water,  nor 
must  any  exclusive  right  be  granted.  No  contract  or  grant  must 
be  made  for  a  term  exceeding  fifty  years." 

The  legislature  thus  provided  that  contracts  for  the  supply  of 
water,  while  they  are  valid  and  binding,  ^'do  not  take  from  the 
city,  city  and  county,  or  town  the  right  to  regulate  the  rates 
for  water."  Thus  the  legislature  declared,  in  most  unmistakable 
terms,  that  contracts  entered  into  by  municipalities  for  the  sup- 
ply of  water  should  not  deprive  the  local  authorities  of  the  right 
to  regulate  the  rates. 

The  water  company  relies  solely  on  subdivision  3  of  §  862 
of  the  municipal  incorporation  act,  referring  to  the  powers  of 
municipal  corporations  of  the  sixth  class,  and  reading  as  fol- 
lows: "The  board  of  trustees  of  said  city  shall  have  power: 
.  .  .  (3)  To  contract  for  supplying  the  city  or  town  with 
water  for  municipal  purposes,  or  to  acquire,  construct,  repair, 
and  manage  pumps,  aqueducts,  reservoirs,  or  other  works  neces- 
sary or  proper  for  supplying  water  for  the  use  of  such  city  or  the 
inhabitants,  or  for  irrigating  purposes  therein."  [Cal.  Gen. 
Laws  1909,  p.  847.] 

The  water  company  urges  that  by  granting  to  cities  of  the 
sixth  class  the  power  "to  contract  for  supplying  the  city  or  town 
with  water  for  municipal  purposes,"  the  legislature  intended  to 
grant,  and  did  grant,  to  cities  of  the  sixth  class,  the  power  to 
contract  away  the  right  of  the  state,  and  their  own  right  as 
agents  of  the  state  in  their  governmental  capacity,  to  establish, 
from  time  to  time,  the  rates  to  be  charged  for  water  sold  to  such 
municipalities  by  water  companies.  In  the  light  of  the  deci- 
sions of  the  Supreme  Court  of  the  United  States,  to  which  I  have 

referred,  and  of  the  specific  constitutional  and  statutory  provi- 
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sions  of  this  state,  I  am  of  the  opinion  that  there  is  no  merit 
in  this  contention.  The  construction  suggested  by  the  water 
company  would  do  direct  violence  to  the  mandate  of  the  Con- 
stitution itself,  and  would  be  at  entire  variance  both  with  the 
law  of  1881  and  with  §  548  of  the  Civil  Code.  The  contention 
of  the  water  company  is  entirely  inconsistent  with  the  duty  of 
the  local  authorities  to  establish  the  water  rates  each  year,  as 
prescribed  both  by  the  Constitution  and  by  the  statute  of  1881, 
and  is  also  absolutely  inconsistent  with  the  provisions  of  §  548 
of  the  Civil  Code,  specifically  providing  that  in  case  of  contracts 
for  the  supply  of  water,  the  local  authorities  shall  retain  the 
right  to  regulate  the  rates. 

After  a  careful  review  of  the  authorities  and  of  the  applicable 
constitutional  and  statutory  provisions,  I  am  of  the  opinion 
that  the  state  of  California  has  not  granted  to  the  town  of  Sausa- 
lito  the  right  to  contract  away  the  state's  power  to  regulate  the 
rate  at  which  water  may  be  sold  to  the  town.  The  people  of  Cali- 
fornia, by  recent  amendment  to  §  23  of  article  12  of  the  Con- 
stitution of  this  state,  have  conferred  upon  the  Railroad  Commis- 
sion the  power,  in  so  far  as  the  Eailroad  Commission  had  not 
already  acquired  the  same,  to  establish  all  the  rates  to  be  charged 
by  public  utilities  in  California.  The  conclusion  seems  irre- 
sistible that  the  Eailroad  Commission  has  the  power  to  establish 
the  rate  at  which  Marin  Water  &  Power  Company  sells  water  to 
the  town  of  Sausalito. 

I  find  that  there  is  no  merit  in  the  water  company's  conten- 
tions with  reference  to  this  Commission's  jurisdiction,  and  rec- 
ommend that  an  order  be  entered,  directing  the  water  company 
to  file  its  answer,  so  that  this  case  may  be  heard  and  disposed  of 
on  the  merits. 

I  submit  the  following  form  of  order: 

ORDER. 

Defendant's  motion  to  dismiss  the  complaint  in  the  above- 
entitled  proceeding  by  reason  of  lack  of  jurisdiction,  having 
come  on  duly  for  hearing,  and  argument  having  been  had  there- 
on, and  said  motion  having  been  submitted, — 

It  is  hereby  ordered  that  said  motion  be  and  the  same  is  here- 
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hj  denied,  and  that  the  defendant  be  and  it  is  hereby  directed 
to  satisfy  the  complaint  or  to  answer  within  twenty  days. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 


CALIFORNIA  RAII/ROAD  COMMISSION. 

IN  BE  FARMEHS  CO-OPERATIVE  UNION. 
[Decision  No.  2820;  Application  No.  1875.] 

Beturn'-' Operating  eoopense* '•^  Salary , 

1.  A  salary  of  $600  a  year  was  held  ample  for  a  warehouse  presi- 
dent and  manager  devoting  only  one  fourth  of  his  time  to  the  busi- 
ness, where  the  property  was  valued  at  a  little  over  $25,000,  and  the 
other  Intimate  operating  expenses  amounted  to  something  over  $3^000 
a  year. 

Discrimination  ^Warehouses'^  Free  floor  space  to  president. 

2.  A  grain  warehouse  association  should  not  permit  its  president 
to  use  floor  space  for  the  storage  of  machinery  and  hardware  for  pri- 
vate purposes,  without  compensation. 

Vdl/uatifm  —  Land  —  Warehouse  —  Use, 

3.  Land  upon  which  a  warehouse  was  erected  was  valued  for  rate- 
making  purposes  at  one  half  its  cost,  where,  although  not  more  than 
one  third  was  covered  by  the  warehouse  and  the  necessary  space  for 
roadways  surrounding  it,  a  certain  amount  of  the  remaining  land  was 
used  for  furnishing  earth  for  flU. 

Rates  —  Storage  —  Warehotise  —  Service, 

4.  An  additional  charge  of  70  cents  per  ton  was  allowed  for  stor- 
age of  "ricked"  or  ''cribbed"  rice,  on  account  of  the  additional  labor 
and  space  required  for  this  form  of  piling. 

Bates -^Warehouse -^Storage  season. 

5.  The  storage  season  for  rice  was  directed  to  commence  not  later 
than  August  15,  although  the  season  for  other  grain  commenced  June 
1,  1915,  the  later  date  giving  the  farmers  an  additional  two  and  one 
half  months  in  which  to  sell  their  rice,  without  inflicting  any  hardship 
on  the  warehousemen. 

Bates -^Warehotise  ^Storage  of  rice. 

6.  A  slightly  higher  rate  was  authorized  for  the  storage  of  rice 
than  for  other  grains,  on  the  groimd  that  more  care  has  to  be  exercised 
when  the  rice  received  is  even  slightly  damp  or  green,  and  rioe  buyers 
sample  practically  every  sack  before  delivery. 

[October  22,  1915.] 
F.U.R.1016A. 
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Apfijoation  for  authority  to  increase  rates  for  the  storage 
of  rice  and  other  grains  in  Biggs ;  granted  ujkhl  the  assumption 
that  thereafter  the  warehouse  company  will  render  first-class 
service  in  every  respect.    The  rates  are  stated  in  the  order. 

Appearances :  Henry  Ingram,  for  applicant ;  W.  E.  Barnard, 
in  propria  persona,  protestant;  J.  D.  Jones,  in  propria  persona, 
protestant 

By  the  Commission:  This  is  an  application  by  Farmers  Co- 
operative Union,  a  corporation,  hereinafter  referred  to  as  the 
"warehouse  company,"  for  permission  to  increase  its  rates  for 
the  storage  of  rice  and  other  grain  in  its  warehouse  in  Biggs, 
Butte  county. 

Applicant  owns  and  operates  a  brick  warehouse  in  the  city  of 
Biggs,  having  a  storage  capacity  of  approximately  6,000  tons 
of  grain. 

The  rates  at  present  charged  by  the  warehouse  company  are 
as  follows: 

For  the  storage  of  rice  piled  in  the  ordinary  wayi 
$0.40  per  ton  for  the  first  month. 

.25  per  ton  for  each  additional  month. 
1.00  per  ton  for  the  season  ending  May  20th. 
For  the  storage  of  all  other  grain: 
$0.40  per  ton  for  one  month. 
.60  per  ton 'for  two  months. 
.75  per  ton  for  the  season. 

Applicant  further  assessed  a  charge  of  $2  per  ton  for  the  stor- 
age of  all  rice  "ricked"  or  "cribbed"  for  the  season  ending  in 
May,  1915. 

[1]  The  warehouse  company  introduced  evidence  as  to  its 
gross  receipts  and  disbursements  for  the  years  ending  June  1, 
1912,  1913,  and  1914,  said  statements  showing  average  annual 
gross  receipts  amounting  to  $8,068.22,  and  average  annual  oper- 
ating expenses  (not  including  interest  or  depreciation)  amount- 
ing to  $5,327.63, — ^an  apparent  annual  average  loss  of  $2,269.31. 

The  evidence  further  showed,  however,  that  the  company's 
president  and  manager  was  crediting  himself  with  a  salary  of 
$1,800  per  year,  and  that  there  were  a  number  of  items  charged 
to  operating  expenses  which  should  have  been  charged  to  capital 
account.  It  appears  that  this  officer  has  several  other  important 
business  interests,  and  apparently  devotes  only  about  one  fourth 
P.U.R.1916A. 
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of  his  time  to  the  management  of  the  warehottae.  We  find  that 
a  salary  of  $600  per  year  is  at  least  a  liberal  one. 

No  figures  were  given  as  to  the  operating  expenses  for  the 
season  ending  June  1,  1915,  but,  using  the  preceding  season  as 
a  basis,  we  find  that  the  operating  expenses  </{  $5,185.91,  claimed 
by  applicant,  could  be  cut  down  to  $3,655.66  by  the  elimination 
of  $1,200  of  the  manager's  salary,  and  various  other  items  im- 
properly charged  to  operating  expenses. 

[2]  Evidence  was  introduced  to  the  effect  that  Mr.  W.  M. 
Doty,  the  warehouse  compan/s  president,  used  a  considerable 
floor  space  for  the  storage  of  his  own  machinery  and  hardware 
and  in  the  operation  of  a  small  private  feed  mill  in  said  ware- 
house. We  find  that  Mr.  Doty  is  receiving  facilities  from  the 
warehouse  reasonably  worth  $175  per  year,  and  that  the  ware- 
house company  should  charge,  and  receive  from  him,  that  sum 
so  long  as  he  continues  to  use  his  present  amount  of  space. 

The  figures  thus  revised  show  the  average  annual  receipts  for 
the  above  three  years  to  be  $3,248.22,  and  the  reasonable  and 
proper  operating  expenses,  including  taxes,  to  be  approximately 
$3,650.    None  of  these  figures  includes  interest  or  depreciation. 

[3]  Evidence  was  introduced  at  the  hearing  to  the  effect  that 
the  warehouse  was  built  in  1884  at  a  cost  of  $20,500  for  the 
building  alone,  in  addition  to  which  $1,500  was  spent  for  the 
land  on  which  the  building  is  located,  $1,500  for  a  spur  railroad 
track,  and  $1,000  for  grading  and  filling. 

The  land  comprises  about  5  acres,  but  not  more  than  one 
third  of  this  is  at  present  covered  by  the  warehouse  or  the  neces- 
sary space  for  roadways  surrounding  it.  On  the  other  hand,  a 
certain  amount  of  the  remaining  land  was  used  for  furnishing 
earth  for  the  fill.  We  find  the  reasonable  value  of  the  land 
necessary  for  and  appurtenant  to  the  warehouse,  including  the 
land  upon  wiich  it  is  situated,  to  be  $750. 

A  few  years  ago  a  concrete  floor  was  substituted  for  the  wooden 
floor  over  a  portion  of  the  building,  at  a  cost  of  $1,000.  Ad- 
ditional charges  to  the  capital  account,  such  as  trucks,  an  electric 
grain  elevator,  and  installation  of  electric  wiring,  bring  the  total 
cost  new  of  all  the  warehouse  company's  property,  according  to 
the  figures  furnished  by  it,  up  to  $25,250. 

[4]   Considerable  conflicting  evidence  was  introduced  as  to 

the  additional  cost  of  storing  rice  where  it  is  ^^cribbed"  or 
F.UJL1916A.  1* 
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^^ricked/'  on  account  of  both  the  additional  labor  and  additional 
space  required  in  this  form  of  piling.  This  conflict  in  the  evi- 
dence was  due  in  large  part^  no  doubt,  to  the  fact  that  this 
method  of  storage  is  a  new  one  in  California,  and  at  best  neither 
side  could  do  more  than  make  rather  theoretical  estimates.  The 
warehouse  company  asked  that  the  rates  be  increased  an  addi- 
tional $1  per  ton  for  rice  so  stored,  but  from  all  the  evidence 
introduced  we  .have  concluded  that  an  increase  of  70  cents  per 
ton  is  as  fair,  an  estimate  of  the  proper  charge  for  this  special 
service  as  the  Commission  is  able  to  make  at  this  time. 

[5]  There  was  also  considerable  evidence  introduced  as  to 
when  the  storage  season  on  rice  should  commence,  the  warehouse- 
men insisting  that  the  season  ought  to  be  the  same  as  that  for 
grain,  which  commences  June  1st,  while  the  protestants  claimed 
that  it  should  not  commence  imtil  September  15th.  We  find 
that  the  season  ought  to  commence  not  earlier  than  August  15  th, 
which  will  give  the  farmers  an  additional  two  and  one  half 
months  in  which  to  sell  their  rice^  without  inflicting  any  hard- 
ship upon  the  warehousemen. 

[6]  Evidence  was  also  introduced  by  applicant  to  the  eflFect 
that  more  service  is  required  in  the  handling  of  rice  than  in  the 
handling  of  other  grain,  and  particularly  that  more  care  has  to 
be  exercised  when  the  rice  received  is  even  slightly  damp  or 
green,  and  also  that  it  is  the  custom  of  the  rice  buyers  to  sample 
in  the  warehouse  practically  every  sack  of  rice  bought  before 
accepting  delivery.  This  necessitates  considerable  additional 
handling. 

Some  evidence  was  introduced  as  to  the  management  not  hav- 
ing been  efficient  in  the  past,  and  the  service  not  having  been 
always  satisfactory.  We  are  basing  the  rates  hereinafter  author- 
ized, upon  the  assumption  that  henceforth  the  warehouse  com- 
pany will  render  absolutely  first-class  service  in  every  respect, 
and  that  it  will  employ  all  reasonable  means  to  prevent  a  re- 
currence of  congestion  in  the  handling  of  rice  at  its  warehouse. 

ORDER. 

Farmers  Co-operative  Union,  a  corporation,  having  applied  to 
the  Railroad  Commission  for  an  order  authorizing  an  increase 
in  rates  for  the  storage  of  rice  and  other  grain  in  its  warehouse 
at  Biggs,  Butte  county,  and  a  public  hearing  having  been  held 

P.U.R.1916A. 


Digitized  by  VrrOOQ IC 


IN  RE  FARMERS  CO-OP.  UNION.  275 

upon  said  application^  and  the  said  application  having  been  sub- 
mitted and  being  now  ready  for  decision,  the  Commission  here- 
by finds  as  a  fact  that  the  rates  hereinafter  authorized  are  just 
and  reasonable  rates  to  be  charged  by  said  applicant 

Basing  its  conclusions  upon  the  foregoing  finding  of  fact  and 
on  the  other  findings  which  are  contained  in  the  opinion  which 
precedes  this  order, 

It  is  hereby  ordered  that  applicant  be  authorized  to  charge 
and  collect  the  following  rates,  viz: 

For  storage  of  rice  piled  in  the  ordinary  manner: 
$0.80  ]>er  ton  for  the  first  two  months. 
1.00  per  ton  for  the  season,  from  August  15th  to  and  including  the 
14th  of  the  following  August. 
For  storage  of  rice  when  "ricked"  or  "cribbed": 
$1.50  per  ton  for  the  first  two  months.  • 

1.70  per  ton  for  the  said  season. 
For  the  storage  of  all  other  grain: 
$0.75  per  ton  for  the  first  two  months. 

.90  per  ton  for  the  season,  from  June  let  to  and  including  May  31st. 

N 

It  is  further  ordered  that  the  collection  of  this  rate  shall  be 
conditioned  upon  the  rendering  of  first-class  service,  comprising 
all  the  facilities  heretofore  given,  such  as  receiving,  weighing, 
piling,  carrying  in  storage,  and  such  other  service  as  it  is  cus- 
tomary for  warehousemen  similarly  situated  to  give,  and  in 
addition  thereto  all  necessary  resacking,  including  the  furnish- 
ing of  sacks,  or  otherwise  placing  of  rice  and  other  grain  in 
proper  condition  for  shipment. 

It  is  further  ordered  that  the  rates  herein  authorized  shall 
become  effective  upon  all  rice,  immediately  upon  filing  with  the 
Railroad  Commission  a  schedule,  in  duplicate,  showing  the  same 
and  the  conditions  upon  which  they  may  be  collected,  and  upon 
all  other  grain  for ''the  season  commencing  June  1,  1916;  pro- 
vided, that  the  warehouse  company  shall,  within  thirty  days 
from  the  receipt  of  a  certified  copy  of  this  order,  file  with  the 
Railroad  CoAmission  said  schedule,  in  duplicate,  showing  the 
rates  on  both  rice  and  other  grain. 

Note. — ^Re  Channon,  Dec.  T^'o.  2830,  App.  No.  1873,  October  22, 
1915,  order  authorizing  a  warehouse  company  to  increase  its  schedule 
of  rates  for  the  storage  of  rice  and  grain,  and  to  make  an  additional 
charge  of  70  cents  per  ton  on  rice  which  was  "ricked"  or  "cribbed,** 
where  such  increase  was  required  to  provide  a  fair  return  on  the 
investment  and  the  storage  of  ricked  and  cribbed  rice  involved  addi« 
tional  labor. 
P.UJt.l9l6A. 
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IN  BE  WEST  SIDE  GAS  COMPANY. 
[Becision  No.  2837 ;  Applicatioii  No.  1787.] 

Return  — Operating  expense -^  Lose  of  natural  gits. 

1.  A  utility  distributing  natural  gas  will  not  he  permitted  to  plaee 
upon  its  oonsumers  th«  burden  resulting  from  an  unreasonably  large 
loss  of  gas. 

Return  —  Natural  gas  —  Operating  expense  —  Cost  of  inspecting  and 
repairing  mains, 

2.  Only  a  relatively  small  allowance  should  be  made  for  the  cost 
of  inspecting  and  repairing  natural  gas  mains  in  order  to  decrease  the 
loss  of  gas,  where  the  Commission  has  made  a  liberal  allowance  for 
the  loss,  in  estimating  the  amount  of  gas  necessary  for  the  utility  to 
purchase. 

Return '^Natural  gas^^OperaMnug  expense  ^^  Salary  of  manager, 

3.  A  salary  of  $3,600  per  year  to  the  manager  of  a  natural  gas 
company  was  held  excessive,  and  a  salary  of  only  $2,700  per  year  was' 
allowed  in  estimating  operating  expenses,  where  the  business  was  de- 
creasing and  the  total  revenue  would  not  exceed  $26,000  per  year. 

Return '^  Natural  gas '-^  Operating  expenses  ^^  Fees  of  directors, 

4.  The  payment  by  a  natural  gas  company  of  $360  per  year  for  fees 
to  its  three  directors  was  held  excessive,'  and  only  $30  per  year  was 
allowed  for  such  fees  in  estimating  operating  expenses,  where  there 
were  only  three  stockholders,  each  of  whom  was  a  director,  including 
the  manager,  -who  received  a  salary  in  such  capacity. 

Return  "^  Natural  gas '^  Operating  expense -^  Salary  of  secretary. 

6.  No  allowance  was  made  for  a  salary  of  the  secretary  of  a  nat- 
ural gas  company,  in  estimating  its  operating  expenses,  where  the 
manager  or  one  of  the  other  employees  could  easily  i>erform  the  duties, 
it  appearing  that  there  were  less  than  700  consumers,  and  that  a  col- 
lector and  a  bookkeeper  or  clerk  were  employed  in  addition  to  a  general 
manager. 

Return  —  Natural  gas  —  Percentage  —  Provision  for  future  decrease  in 
consumption, 

6.  A  natural  gas  company  waa  authorized  to  increase  its  rates  so 
as  to  produce  a  return  of  10  per  cent,  although  the  company  was  not 
properly  managed,  and  other  companies  were  furnishing  gas  under  more 
or  less  similar  conditions  at  much  lower  rates,  it  appearing  that  con- 
sumption was  continuing  to  decrease  and  that  a  point  might  be  reached 
where  it  would  be  difficult  for  the  company  to  earn  more  than  operating 
expenses. 

[October  23,  1016.) 

Application  of  the  West  Side  Gas  Company  for  authority 

to  increase  its  rates  for  natural  gas  in  the  city  of  Taf t ;  granted 

in  part  by  authorizing  the  establishment  of  a  schedule  of  rates, 
P.U.R.1916A. 
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set  out  in  the  order^  that  would  increase  the  return  from  0  per 
cent  to  10  per  cent  The  ComxniBsion  stated  that^  while  it 
granted  a  part  of  the  increase  asked  for^  it  was  not  satisfied  with 
the  manner  in  which  the  plant  was  run,  and,  inasmuch  as  other 
companies  were  furnishing  gas  under  more  or  less  similar  con- 
ditions at  much  lower  rates  than  the  increased  rates,  that  it 
wished  to  warn  the  applicant  that  if  any  other  company  should 
apply  for  a  certificate  of  convenience  and  necessity  to  enter  the 
territory,  and  should  offer  to  furnish  gas  at  a  material  reduction, 
and  should  show  that  it  could  make  a  reasonable  profit  in  so 
doing,  the  Commission  could  not  deny  the  application. 

Appearances:  Joseph  McDonald,  for  applicant;  Oharks  del 
BonbiOj  for  city  of  Taf t,  protestant. 

By  the  Commission:  This  is  an  application  by  the  West 
Side  Gas  Company,  hereinafter  referred  to  as  the  "gas  com- 
pany," for  an  order  authorizing  an  increase  of  its  rates  for 
natural  gas  in  the  city  of  Taft. 

Applicant  is  a  corporation  engaged  in  the  business  of  distribut- 
ing and  selling  natural  gas  in  the  cities  of  Taft  and  Maricopa, 
Kern  county. 

The  present  rates  were  established  by  this  Commission  in  case 
No.  516,  decided  May  21,  1914,  after  an  examination  of  the 
company^s  entire  property  and  an  apportionment  of  all  of  its 
overhead  expenses,  upon  the  basis  of  the  respective  sales  of  gas 
in  each  of  these  cities. 

In  the  above-mentioned  decision  (No.  1633)  this  Commission 
found  that  a  fair  value  of  that  portion  of  the  property  of  the 
gas  company  chargeable  to  the  city  of  Taft  was  $18,592.86 ;  and 
it  is  estimated  that  the  operating  expenses,  interest,  and  depre- 
ciation for  the  year  ending  June  30,  1916,  would  be  as  follows: 

Fixed  charges: 

Interest  at  9  per  cent  $1|673.31 

Depreciation   (annuity)    1,361.69 

$8,084.90 

Operating  expenses : 

Gas  purchased  (86,363,316  cubic  feet  at  7  cents)   $2,545.43 

Transmission    436.40 

Distribution    2,160.02 

Ck>mmercial   1,420.66 

General  office  salaries  and  expense  4,009.60 

Miscellaneous  and  general  expense  2,488.70 

Taxes    776.14 

Total  operating  expenseft $18,887.88 

Total $16,872.76 

P.U.R.1916A. 
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This  estimate  was  based  on  the  assumption  that  the  sales  of 
the  gas  company  would  increase  at  the  same  rate  during  the  year 
1914  as  they  had  increased  during  the  year  1913,  namely,  17.08 
per  cent  This  rate  of  increase  was  computed  from  records 
showing  that  the  consumption  of  gas  in  the  city  of  Taft  had 
been  increasing  steadily  year  by  year,  and  apparently  the  officers 
of  the  gas  company  themselves  expected  the  consumption  of  gas 
to  continue  to  increase  at  approximately  the  same  rate.  As  a 
matter  of  fact,  however,  instead  of  increasing  17  per  cent,  the 
sales  during  the  year  decreased  approximately  6  per  cent,  and 
the  gas  company  therefore  filed  this  application. 

The  report  of  the  gas  company  for  the  year  ending  June  30, 
1915,  submitted  in  evidence  at  the  hearing,  shows  the  following 
revenue  and  expenses  for  its  business  in  the  city  of  Taft: 

Gross  income  from  gas  operations $14,§39.09 

Operating  expenses: 

Gas  purchased  $2,300.53 

Transmission  expense  366.53 

Distribution  expense 2,855.31 

Commercial  expense   2,445.91 

General  office,  salaries  and  expenses 3,570.59 

Miscellaneous  and  general  expense 706.17 

Taxes    573.50 

Insurance 600.00 

Uncollectible  biUs  300.37 

$13,966.91 

Net  income  for  interest  and  depreciation $672.18 

[1]  It  appears  that  the  actual  loss  of  gas  for  said  year,  as 
shown  by  the  amount  purchased  at  wholesale  compared  with  the 
amount  sold  to  the  gas  company's  consumers,  was  excessive.  We 
cannot  allow  the  company  to  place  upon  its  consumers  the  bur- 
den resulting  from  an  unreasonably  large  loss ;  and  accordingly 
we  shall  expect  it  to  reduce  this  item  materially  in  the  immediate 
future.  This  Commission,  in  its  former  decision  (No.  1533), 
estimated  that  the  loss  should  not  exceed  16f  per  cent  of  die  gas 
purchased  at  wholesale;  and  we  see  no  reason  for  allowing  the 
company  any  greater  loss  in  the  future. 

From  a  study  of  the  growth  and  decline  of  the  demand  ^or 
gas  as  shown  by  the  number  of  consumers  connected,  it  appears 
that  the  gas  company's  business  has  passed  its  maximum,  and 
that  a  steady  decrease  will  continue  for  some  time.  This  de- 
crease is  a  general  characteristic  of  all  oil  towns  after  a  certain 
well-defined  maximum  has  been  reached,  and  it  should  be  recog- 
nized in  fixing  rates  in  such  districts. 
P.U.R.lOieA. 
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The  gas  oompany's  estimate  of  sales  for  the  year  ending  June 
30,  1916,  amoimtiiig  to  21,874,800  oabic  feet,  appears  fair  and 
reasonable,  considering  this  general  decrease  in  consumption. 
Increasing  this  amount  by  25  per  cent  for  loss,  gives  a  total  of 
29,166,400  cubic  feet  of  gas  to  be  purchased  by  the  company  at 
wholesale. 

From  the  evidence  submitted  we  further  find  that  the  gas 
company's  overhead  expenses  should  be  apportioned  on  the  basis 
of  65  per  cent  for  Taft  and  85  per  cent  for  Maricopa. 

The  following  estimate  of  operating  expenses  chargeable 
against  Taft^  for  the  year  ending  June  30,  1916,  was  submitted 
by  the  gas  company : 

Gas  purchased $2,041.65 

TransmiBsioa  ezpenie $44S.OO 

Distribution   expense    3,013.54 

Ck)nmiercial  expense    2,323.61 

Salaries  and  expenses  of  general  officers 3,400.61 

Miscellaneous  and  general  expense  397.59 

9,583.35 

Taxes    $612.24 

Insurance 188.98 

Uncollectible  accounts   536.37 

1,337.59 

Total  operating  expenses $12,962.59 

[2]  The  above  includes  an  item  of  $380,  covering  the  esti- 
mated coet  of  inspecting  and  repairing  the  company's  mains  in 
order  to  decrease  the  losses.  Considering  the  fact  that  we  are 
basing  our  estimates  upon  a  25  per  cent  loss,  we  do  not  think 
that  the  company  should  be  credited  with  more  than  one  half  of 
this  amount. 

The  above  estimate  is  based  upon  the  gas  compan/s  preseint 
expense,  which  includes,  among  other  items,  a  salary  of  $3,600 
per  year  to  its  president  and  manager;  directors'  fees  amount- 
ing to  $360  per  year,  and  a  secretary's  salary  of  $360  per  year. 

[3]  Considerable  evidence  was  introduced  as  to  the  salaries 
and  wages  in  the  oil  fields  being  higher  than  in  other  localities, 
and  evidence  was  also  introduced  to  the  effect  that  the  manager's 
salary  was  too  large.  Prom  all  the  testimony  introduced  we  find 
that  this  salary  is  excessive,  especially  when  taking  into  con- 
sideration the  fact  that  the  gas  company's  business  is  decreasing 
and  that  its  total  revenue  will  not  exceed  $25,000  per  year. 

Under  the  circumstances  we  find  that  a  salary  of  $225  per  month 
P.U.R.1916A. 
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for  the  gas  company's  manager  is  at  least  liberal,  and  that  the 
gas  company  should  not  pay  more  than  this  amount. 

[4]  We  further  find  that  the  payment  of  $860  per  year  for 
the  fees  of  the  gas  company's  three  directors  is  entirely  unwar- 
ranted,— ^the  more  so  as  the  gas  company  is  a  close  corporation, 
consisting  of  only  three  stockholders,  each  one  of  whom  is  a 
director,  including  Mr.  J.  G*  McDonald,  who  receives  a  salary 
as  the  company's  manager.  We  find  that  not  more  than  $80 
per  year  should  be  allowed  for  directors'  fees. 

[6]  We  furthermore  find  that  no  allowance  should  be  made 
for  a  salary  for  the  gas  company's  secretary,  as  all  the  duties  of 
the  secretary  could  easily  be  attended  to  by  the  manager  or  one 
of  the  other  employees  of  the  gas  company;  for  this  company  at 
present  has  less  than  700  consumers,  and  to  handle  this  business 
it  employs  in  its  oiEce  force  a  collector  and  a  bookkeeper  or  clerk 
in  addition  to  its  general  manager. 

We  find,  accordingly,  that  the  following  reductions  in  the  gas 
'company's  expenses  should  be  made : 

Reduction  in  manager's  salary $900.00  per  year 

Reduction  in  directors*  fees 330.00  per  year 

Blimination  of  secretary's  salary 360.00  per  year 

Total $1,590.00  per  year 

Of  this  amount  66  per  cent,  or  $1,083.50,  is  chargeable  to  the 
Taft  expenses. 

Revising  the  former  estimate  in  conformity  with  the  above 
corrections,  we  have  the  following  estimate  of  expenses  for  the 
coming  year: 

Oas  purchased   $2fi^lM 

Transmission,  distribution,  com- 
mercial and  general  and  miscel- 
laneous expenses   $0,583.36 

Less  reduction  in  salaries 1,033.60 

Less  half  cost  of  repairing  lystem       190.00 

8,359.86 

Insurance 188.98 

Total  operating  expenses,  less  taxes  $10,590.48 

Interest  at  10  per  cent $1,869.26 

Depreciation    1,361.60 

3,220.85 

Sub-total    $13,811.33 

Increased  5^  per  cent  for  teizes 766.69 

$14,579.02 

Uncollectible  accounts    480.00 

Total    $15,059.02 
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The  estimate  of  uncollectible  accounts  has  been  increased  over 
that  for  the  year  ending  June  30,  1915,  owing  to  the  peculiar 
conditions  existing  in  the  city  of  Taft,  where  the  papulation  is 
changing  continually,  and  where,  according  to  the  testimony, 
the  loss  from  old  customers  is  extremely  heavy  and  steadily  in- 
creasing. 

[6]  We  also  find  in  this  particular  case  that  the  interest  al- 
lowed the  gas  company  upon  its  investment  should  be  increased 
from  9  per  cent  to  10  per  cent,  owing  to  the  fact  that  in  all 
probability  the  sales  of  gas  will  continue  gradually  but  steadily 
to  decrease,  until  a  point  may  be  reached  in  which  it  will  be 
diflBcult  for  the  company  to  earn  more  than  its  operating  ex- 
penses. 

From  all  the  evidence  introduced  we  estimate  that,  if  the 
following  rates  were  established  in  Taft,  the  gas  company's  re- 
ceipts for  the  year  would  be  approximately  as  follows : 


Rate 

Oonsmnp- 

tiOD 

Amount  of 
Kaa 

Revenue 

First  7,500  cubic  feet 

Next  17,500  cubic  feet 

Next  50,000  cubic  feet 

Next  75,000  cubic  feet 

75  cents 
60  cents 
45  cents 
35  cents 

e2i% 

16i% 

14  % 

7  % 

13,671,750 
3,609,375 
3,062,500 
1,531,200 

$10,254.11 

2,165.62 

1,378.13 

535.92 

Excess  due  to  minimum  ($1.00 
Dcr  meter  T>er  montb^   .... 

$14,333.78 
749.84 

Gross  income 

$16,083.62 

$15,059.02 

While  we  shall  grant  applicant  part  of  the  increase  it  has 
asked  for,  we  want  it  to  understand  that  we  are  by  no  means 
satisfied  with  the  manner  in  which  it  is  running  its  plant.  Other 
companies  are  furnishing  natural  gas  under  more  or  less  similar 
conditions  at  much  lower  rates  than  those  herein  established,  and 
we  wish  to  warn  applicant  that  if  any  such  company  should  ap- 
ply for  a  certificate  of  public  convenience  and  necessity  to  enter 
the  territory  now  served  by  applicant,  and  should  offer  to  furnish 
gas  at  a  material  reduction,  and  should  show  that  it  could  make 
a  reasonable  profit  in  so  doing,  we  could  not  deny  the  applica- 
tion. 
P.UJa.l9l6A. 
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ORDER. 

West  Side  Gas  Company  having  applied  for  an  order  author- 
izing an  increase  of  its  rates  for  natural  gas  in  the  city  of  Taft, 
Kern  county,  and  a  public  hearing  having  been  held  on  said 
application,  and  the  matter  having  been  submitted  and  being 
now  ready  for  decision, — 

The  Commission  hereby  finds  as  a  fact  that  the  applicant  is 
entitled  to  have  its  rates  increased,  and  that  the  rates  herein- 
after set  forth  and  established  are  just  and  reasonable  rates  to 
be  charged  by  the  West  Side  Gas  Company  for  natural  gas 
furnished  to  its  customers  in  the  city  of  Taft.  Basing  its  con- 
clusions upon  the  foregoing  findings  of  fact,  and  on  other  find- 
ings which  are  contained  in  the  opinion  which  precedes  this 
order, — 

It  is  hereby  ordered  that  West  Side  Gas  Company  be,  and  the 
same  is  hereby,  authorized  to  establish  the  following  rates  to  be 
charged  to  its  customers  in  the  city  of  Taft  for  natural  gas  fur- 
nished at  a  pressure  of  from  one  to  one  and  one  half  pounds  per 
square  inch  above  atmospheric  pressure,  said  rates  to  be  ap- 
plicable to  all  consumers  and  to  become  effective  November  1, 
1915: 

First     7,500  cubic  feet,  per  month,  76  cents  per  1,000  cubic  feet. 

Next   17,500  cubic  feet,  per  month,  60  cents  per  1,000  cubic  feet. 

Next    50,000  cubic  feet,  per  month,  45  cents  per  1,000  cubic  feet. 

Next   75,000  cubic  feet,  per  month,  35  cents  per  1,000  cubic  feet. 
Minimum  charge,  $1.00  per  month  per  meter. 

And  it  is  further  ordered  that  West  Side  Gas  Company,  with- 
in thirty  days  from  the  receipt  of  a  certified  copy  of  this  order, 
file  with  this  Commission  said  rates  so  established  in  compliance 
with  this  order. 


COIiORADO  PUBIilG   UTILITIES   COMMISSION. 

CHARLES  W.  HAINES 

V, 

COLORADO  SPRINGS  LIGHT,  HEAT,  &  POWER  COMPANY. 

[Case  No.  36.] 

Service '^ExtenHims^  Security  and  depo«it  — Oos. 

1.  The  reasonableness  of  the  rules  and  regulations  of  gas  com- 
panies in  regard  to  the  extension  of  service  mains  must  be  determined 
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fi^rvtoe  — itot0fi0tofi#— Jff/feoi  of  guaranty  tneome. 

2.  A  requirement  that  a  prospective  customer  guarantee  to  use  a 
specified  amount  of  gas,  as  a  condition  precedent  to  the  extension  of 
mains,  is  not,  in  substance,  a  regulation  compelling  him  to  pay  for 
permanent  additions  to  the  company's  plant. 

Service '^Mxtension^  Guaranty  of  income. 

3.  Before  extending  its  mains  to  serve  a  tenant  house  facing  a  side 
street,  a  gas  company  may  demand  a  guaranty  that  enough  gas  will 
be  used  in  three  years  to  cover  at  least  the  actual  cost  of  construction, 
it  appearing  that  there  is  no  other  necessity  therefor,  and  that  it  is 
extremely  doubtful  whether  other  houses  will  be  built  on  such  street. 

[November  3,  1915.] 

CompxlAII7t  that  gas  company  refused  to  connect  property  with 
its  service  mains  without  a  guaranty  by  the  owner  that  gas  con- 
sumed in  three  years  equal  the  cost  of  the  extension;  dismissed, 
and  company  ordered  to  file  complete  schedules  of  connection 
charges  and  rules  governing  guaranties  demanded  by  it. 

Appearances:  Charles  W.  Haines  for  petitioner;  B.  L.  Hol- 
land for  defendant 

By  the  Commission:  On  September  1st,  1915,  the  petitioner 
herein  filed  complaint  against  the  above-named  defendant,  and 
alleged  that  he  is  the  owner  of  the  lots  No.  7  and  8  in  block  Q, 
Edwards  addition,  of  the  city  of  Colorado  Springs,  said  lots  hav- 
ing a  frontage  of  100  feet  on  Tejon  street,  and  190  feet  on 
Buena  Ventura  street. 

That  on  said  ground  are  two  houses.  The  front  one  stands 
back  50  feet  from  Tejon  street,  and  is  occupied  by  the  petitioner. 
The  other  stands  160  feet  back  from  Tejon  street,  facing  north 
on  Buena  Ventura  street,  and  is  occupied  by  tenants  of  petitioner. 
The  gas  main  of  the  defendant  is  laid  in  Tejon  street,  and  the  de- 
fendant ran  its  service  pipe  from  its  main  pipe  in  Tejon  street 
to  the  petitioner's  residence,  a  distance  of  75  feet,  but  refuses 
to  extend  its  pipes  in  Buena  Ventura  street  to  a  point  opposite 
the  petitioner's  rear  house,  a  distance  of  approximately  214  feet 
from  the  main  in  Tejon  street,  unless  the  petitioner  will  guarantee 
that  enough  gas  will  be  used  within  three  years  at  current  rates 
to  cover  the  cost  of  said  extension,  amounting  to  $69.66. 

That  the  houses  stand  in  a  thickly  settled  part  of  the  city,  and 

petitioner  is  substantially  damaged  by  his  inability  to  supply 

^as  demanded  by  his  tenants,  and,  since  they  change  from  year 
r.U.R.1916A. 
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to  year,  the  petitioner  cannot  control  their  use  of  gas,  or  guar- 
antee the  amount  they  shall  use. 

That  said  defendant  is  in  the  enjoyment  of  a  valuable  fran- 
chise to  use  the  city  streets,  and  that  in  return  thereof  its  char- 
ter (page  5,  §  7,  Appendix  to  Code  of  Colorado  Springs)  pro 
vides  "that  the  said  company  will,  within  reasonable  time  there- 
after, lay  pipes,  distribute  and  sell  gas  on  any  and  all  streets 
respectively,  in  the  city  of  Colorado  Springs,  so  far  as  there  may 
be  any  reasonable  demand  for  such  gas  on  said  streets,  or  any  of 
them." 

That  said  defendant  may  not,  in  addition  to  their  franchise, 
demand  that  citizens  desiring  to  use  gas  shall  pay  for  permanent 
additions  to  the  company's  plant  in  the  city  streets, — and  prays 
for  an  order  to  compel  the  defendant  to  extend  its  pipe  in  Buena 
Ventura  street  to  a  point  opposite  petitioner's  house. 

The  defendant  made  answer  thereto,  admitting  all  of  the  rele- 
vant facts  alleged  in  the  petition,  and,  further  answering,  alleged 
that  the  lots  in  that  part  of  the  city  in  question  are  platted  to 
face  east  and  west.  That  the  mains  of  the  defendant  run  north 
and  south  in  the  streets  on  each  side  of  petitioner's  property. 
That  the  house  in  question  is  built  on  the  rear  of  petitioner's 
lots,  next  to  the  alley,  and  faces  north,  which  is  approximately 
one  half  of  the  distance  between  the  mains  of  the  defendant  situ- 
ated in  Tejon  street  and  Cascade  avenue,  the  next  street  west 
thereof. 

That  the  patrons  living  between  these  two  streets  are  served 
with  gas  from  one  or  the  other  of  these  mains.  That  they  are 
willing  to  connect  the  petitioner's  house  with  the  main  in  Tejon 
street  for  the  usual  charge  of  $5,  as  provided  for  in  such  cases. 
That  the  house  in  question  is  the  only  one  on  Buena  Ventura 
street  between  Tejon  street  and  Cascade  avenue.  That,  while 
there  is  room  for  several  other  houses,  there  is  no  immediate 
prospect  of  their  being  built,  and  that  it  would  be  unreasonable 
to  expect  the  defendant  to  lay  the  main  in  question  unless  the 
petitioner  will  guarantee  that  enough  gas  will  be  used  in  three 
years  to  cover  the  cost  of  the  construction,  for  the  reason  that 
the  petitioner's  property  may  become  vacant  at  any  time  and  re- 
main unoccupied  indefinitely,  in  which  event  the  defendant's  in- 
vestment would  remain  idle,  and  its  other  onstomers  would 
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therefore  be  compeDed  to  bear  the  burden  of  this  unwarranted 
investment, — and  alleges  that  the  petitioner's  house  can  be  con- 
nected up  with  the  company's  existing  gas  mains  by  joining  the 
connection  on  to  the  service  pipes  supplying  petitioner's  resi- 
dence, both  houses  being  located  on  the  same  lots,  and  prays  to 
have  the  case  dismissed.  After  due  notice  the  ease  was  set  down 
for  hearing  on  October  11,  1915,  at  the  council  chamber  at  Colo- 
rado Springs,  before  Commissioner  Kendall.  Charles  W.  Haines, 
Esq.,  the  petitioner,  appeared  in  his  own  behalf.  B.  L.  Holland, 
Esq.,  appeared  for  the  defendant.  The  petitioner  asked  and  was 
granted  leave  to  make  a  minor  amendment  to  the  petition.  All 
the  facts  alleged  in  the  petition  were  then  admitted  by  the  de- 
fendant, and  the  parties  agreed  to  submit  the  case  on  the  plead- 
ings without  taking  evidence. 

This  case,  as  the  Commission  understands  the  situation,  is 
submitted  more  in  the  nature  of  a  friendly  suit  than  otherwise, 
and  the  only  question  involved  is  the  reasonableness  of  the  guar- 
anty which  the  defendant  demands  of  the  plaintiff  to  make  this 
extension. 

[1]  The  question  of  reasonableness  in  regard  to  the  extension 
of  8er\'ice  mains  must  be  determined  by  the  peculiar  circum- 
stances and  facts  surrounding  each  particular  case.  It  is  patent 
to  the  Commission  that  no  fixed  standard  or  inelastic  rule  can  be 
established  as  a  precedent  to  be  followed  in  every  case.  This 
position  seems  to  have  been  taken  by  practically  every  regulative 
body  and  Commission  having  jurisdiction  over  public  utilities. 
The  defendant  in  this  case  has  laid  its  mains  to  conform  to  the 
manner  in  which  that  particular  section  of  the  city  was  platted ; 
that  is,  the  lots  face  east  and  west,  and  the  mains  of  the  defend- 
ant are  laid  in  the  street,  which  runs  north  and  south.  They 
are  thus  in  a  position  to  make  direct  connection  with  every  lot 
in  that  portion  of  the  city. 

The  defendant  in  making  answer  to  this  petition  set  forth  the 
fact  that  it  made  a  uniform  charge  of  $5  to  make  a  connection 
with  its  mains,  irrespective  of  the  location  of  the  building  on 
the  lots,  and  counsel  for  defendant  allied  their  willingness  to 
make  this  connection  in  this  manner,  or  to  make  it  by  extending 
the  service  pipe  from  the  plaintiff's  residence,  situated  on  the 
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front  of  the  lots,  to  the  house  in  question,  situated  on  the  rear 
of  the  lots. 

[2,  3]  The  rules  and  regulations  of  the  defendant  in  ref- 
erence to  extension  of  lines  and  mains  as  shown  by  schedules  on 
file  with  this  Commission  read  as  follows:  ^^Extension  of  lines 
or  mains  are  made  where  the  gross  income  earned  on  such  exten- 
sions for  the  first  two  years  equals  or  exceeds  the  cost  of  the  ex- 
tension. When  this  income  is  not  assured,  guaranties  are  taken 
from  the  consumers  served,  equal  to  this  amount  and  covering  a 
two-year  period.  Any  additional  income  accruing  on  this  ex- 
tension is  applied  on  the  above  guaranties." 

The  plaintiff  in  this  case  is  the  only  one  who  would  be  bene- 
fited by  such  an  extension.  It  is  admitted  that  no  other  neces- 
sity exists  for  its  construction.  It  could  not  and  would  not  be 
used  for  fire  protection  in  the  neighborhood,  and  it  is  extremely 
problematical  that  other  residences  will  ever  be  built  on  the  pro- 
posed extension.  The  length  of  the  extension  would  be  approxi- 
mately 214  feety  and  estimated  cost  would  amount  to  $69.66. 
The  defendant  is  not  asking  the  plaintiff  to  pay  for  the  cost  of 
installation,  but  simply  asking  the  plaintiff  to  assume  some  of 
the  responsibility  by  requiring  him  to  guarantee  to  use  sufficient 
gas  in  three  years  at  current  rates  to  cover  this  cost. 

The  Commission  is  inclined  to  take  the  view  that  the  position 
of  the  defendant  is  reasonable,  and  that  it  will  work  no  hardship 
on  the  plaintiff.  Neither  can  we  agree  with  the  allegation  of 
the  petitioner  that  such  a  regulation  is  in  fact  compelling  citi- 
zens to  pay  for  permanent  additions  to  the  company's  plant  in 
the  city  streets.  An  order  will  therefore  be  entered  dismissing 
the  case. 

The  Commission  feel  that  the  three-year  minimum  is  a  rea- 
sonable regulation  in  this  instance.  We  note,  however,  that  this 
does  not  harmonize  with  a  two-year  clause  as  shown  by  sched- 
ules on  file  with  this  CommissioiL  Neither  does  the  schedule 
make  any  provision  for  a  $5  connection  charge. 

ORDER. 

It  is  hereby  ordered  that  this  case  be  dismissed,  and  it  is 
further  ordered  that  the  defendant,  the  Colorado  Springs  Light  & 
Power  Company,  forthwith  file  amended  schedules  with  this  Com- 
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mission,  showing  all  connection  charges  demanded  by  it,  and 
such  rules  concerning  the  minimum  guaranties  as  are  not  now 
on  file  with  this  Commission. 

The  Public  Utilities  Commission  of  the  State  of  Colorado. 
S.  S.  Kendall,  George  T.  Bradley,  M.  H.  Ayleswortlu 


HiIiIKois  pubuo  irriiiiriss  oobimissioh. 

F.  T.  CUETIS  et  aL 

V. 

WELLS  PABQO  ft  COMPANY  EXPRESS. 

[No.  3924.] 

Service '^ Express  company^ Free  delivery  and  collection. 

Free  collection  and  deliveiy  will  not  be  required  of  an  ezpreM 
company  handling  only  8,414  incoming  and  outgoing  packages  at  no 
more  than  a  grou  revenue  of  $2,983.52  in  a  town  of  1,000  inhabitants. 

[Kovember  3,  1916.] 

Complaint  by  citizens  of  the  city  of  Bluffs  that  Wells  Fargo 
&  Company  Express  does  not  make  free  collection  and  delivery; 
dismissed. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  complaint  in  this  case  sets  forth 
that  the  complainants  are  citizens  of  the  city  of  Bluffs,  Illinois, 
and  that  the  respondent  is  a  public  utility  engaged  in  the  ex- 
press business  in  said  city.  The  complaint  further  recites  that 
the  respondent  does  not  collect  express  packages  free,  or  deliver 
express  shipments  to  its  patrons  in  the  city  of  Bluffs,  but  re- 
quires its  patrons  to  make  their  own  deliveries. 

The  complainants  ask  that  an  order  be  entered  by  the  Com- 
mission requiring  the  express  company  to  make  collections  and 
deliveries  of  expfess  shipments  in  the  said  city  of  Bluffs. 

The  respondent  in  its  answer  admits  that  it  does  not  furnish 

collection  and  delivery  service  at  Bluffs,  but  avers  that  the 

nature  and  extent  of  the  express  business  conducted  in  that  city 

are  not  such  as  to  warrant  the  expense  necessary  to  maintain 

such  service. 
P.U.R.1916A. 
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Hearings  were  held  before  the  Commissioii  at  Springfield, 
Illinois,  on  June  6  and  on  August  6,  1915.  Edwin  Johnston, 
attorney,  appeared  for  the  complainants.  H.  W.  Campbell  ap- 
peared on  behalf  of  the  respondent. 

From  the  evidence  in  this  case,  it  appears  that  Bluffs,  Illinois, 
is  an  incorporated  city,  with  a  population  of  about  1,000.  The 
Wabash  Eailroad  Company's  line  runs  through  Bluffs,  and  at 
that  point  divides,  the  main  line  continuing  west  to  Hannibi, 
Missouri,  and  other  points,  and  a  branch  line  running  to  Keo- 
kuk, Iowa.  The  respondent  is  engaged  in  a  general  express 
business  in  the  city  of  Bluffs  and  elsewhere,  and  transports  its 
packages  to  and  from  that  city  over  the  lines  of  said  Wabash 
Railroad  Company.  The  express  company  maintains  an  office 
for  the  transaction  of  its  business  at  the  depot  of  said  railroad 
company  at  Bluffs,  and  its  agent  at  that  point  is  also  the  agent 
for  the  railroad  company.  The  business  part  of  the  city  of 
Bluffs  is  less  than  1,000  feet  from  said  depot.  Under  present 
conditions,  when  express  shipments  arrive  at  Bluffs  the  express 
agent  notifies  by  telephone  the  consignee  of  each  package.  Most 
of  the  merchants  and  business  men  in  the  city  have  an  arrange- 
ment with  a  certain  drayman,  who  calls  at  the  depot  each  day, 
and  receives  from  and  receipts  to  the  express  company  for  such 
packages  as  have  arrived  for  such  business  men.  The  services  of 
this  drayman  are,  of  course,  paid  for  by  the  merchants,  and  the 
complainants  contend  that 'the  express  company  should  relieve 
them  of  this  expense,  and  should  establish  a  collection  and  de- 
livery system  of  its  own  at  that  point. 

The  principal  contention  of  the  respondent  is  that  the  amount 
of  business  it  transacts  at  Bluffs  would  not  warrant  the  expense 
of  installing  and  maintaining  a  collection  and  delivery  service 
in  that  city.  In  support  of  this  contention,  the  respondent  has 
filed,  among  other  exhibits  in  this  case,  a  financial  statement 
which  shows  that  for  the  year  ending  May  31,  1915,  it  handled 
a  total  of  8,414  incoming  and  outgoing  packages  at  the  station 
in  question.  Its  total  revenue  from  this  business  was  $2,893.52, 
or  about  36  cents  per  shipment.  It  further  appears  that  one 
half  of  its  gross  revenue  is  paid  to  the  railroad  company  in  pay- 
ment for  the  transportation  of  the  express  shipments,  leaving  a 
balance  of  about  18  cents  per  shipment  to  the  respondent. 

P.U.R.1916A. 
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This  statement  also  purports  to  shcrw  tiiat  for  the  period  above 

mentioned  the  average  cost  to  the  respondent  of  conducting  its 
business  at  Bluffs  was  12  cents  per  shipment,  and  respondent 
has  estimated  that  it  would  cost  about  5^  cents  additional  per 
shipment  if  it  were  to  pay  $40  per  month  to  a  local  drayman  to 
deliver  the  express  received  at  that  station,  and  that  it  would 
cost  11  cents  per  shipment  if  the  respondent  were  to  maintain 
its  own  horse-and-wagon-delivery  service. 

While  we  are  unable  to  entirely  agree  as  to  the  correctness  of 
the  figures  and  estimates  of  the  respondent  shown  in  this  state- 
ment, yet  from  a  careful  consideration  of  all  the  evidence  in  this 
case,  we  are  of  the  opinion  that  the  comparatively  small  amount 
of  express  business  handled  by  the  respondent  company  at 
Bluffs,  and  the  total  revenue  derived  therefrom,  would  not 
justify  the  expense  of  its  maintaining  a  collection  and  delivery 
express  service  at  that  point 

It  is  therefore  ordered  that  the  complaint  of  T.  T.  Curtis  et 
al.  against  the  Wells  Fargo  &  Company  Express,  be  and  the  same 
is  hereby  dismissed. 

By  order  of  the  Commission  this  3d  day  of  November,  191*6. 
Dated  at  Springfield,  Illinois. 


IOWA  BOARD  OF  BAIUlOAD  COMMISSIONBRS, 

J.  P.  DUNSMOKE  et  al. 

V. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  EAILWAY  COMPANY. 

[Docket  Ko.  A-1642.} 

Service -^  Railroads -^  Passenger  trains -^  Construction  of  Iowa  stat^ 
ute. 

1.  The  Iowa  statute  relative  to  passenger  service  (chapter  176,  Acts 
of  the  35th  General  Assembly),  which  provides  that  not  less  than  two 
trains  each  way  shall  be  furnished  by  a  railroad  of  more  than  25  miles 
in  length,  when  ordered  by  the  Commission,  and  that  a  less  number  of 
trains  shall  be  presumed  unreasonable,  does  not  define  what  shall  be 
the  reasonable  or  adequate  service  in  all  cases;  but  provides  for  the 
iwtwlwniTn  limit  of  reasonable  service,  although  the  caption  of  the  act 
ifl  "Reasonable  Service  Defined." 
P.U.R.1916A.  19 
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Service  ^BaUroads^PaaBenoer  trains '^Adequaeif. 

2.  Ko  fixed  rule  has  been  formulated  for  detenainlng  what  ooosti- 
tutes  reasonable  railroad  passenger  service  in  a  particular  case. 

SertHce -^  BaUroad  passenger  trains  ^^  Adequacy  ^  Factiprs  to  he  eon* 
eidered  —  Pro/Itableness. 

3.  The  furnishing  of  adequate  passenger  branoh  line  serrioe  does 
not  always  require  that  carriers  so  operate  their  trains  as  to  permit 
persons  to  go  from  their  local  towns  to  the  principal  market  towns  or 
city,  and  return  the  same  day,  since  the  profitableness  of  the  particular 
train  demanded  is  an  important  factor  to  be  considered,  although  it  is 
not  controlling. 

Service^ Railroads ^Bronoh    Une    passenger    trains ^ Adequacy ^ 
Factors, 

4.  In  determining  what  constitutes  reasonable  railroad  branch  line 
passenger  senrice  it  is  necessary  to  determine  what  the  total  earnings 
from  all  freight  and  passenger  tralBc  in  that  branch  are,  after  making 
proper  credit  for  through  traffic,  and  what  the  net  earnings  on  the  addi- 
tional passenger  train  sought  to  be  required  are. 

FMdence  —  Burden  of  proof  ^^  Additional  passenger  service, 

5.  The  burden  of  proving  that  the  proposed  requirement  of  two  pas- 
senger trains  a  day  on  a  branch  line  is  unreasonable  is  on  the  carrier 
in  Iowa,  since  the  statutory  presumption  is  that  failure  to  furnish  such 
service  is  tmreasonable. 

Apportionment ''.Railroad  passenger  maintenance  costs  ^  Incorrect 
*  formula. 

6.  A  formula  for  determining  the  maintenance  costs  chargeable  to 
passenger  traffic,  which  produces  a  cost  almost  four  times  as  great  per 
ton  mile  as  on  freight  traffic,  and  is  arrived  at  by  compiling  an  average 
from  all  the  railroads  of  the  country  approximating  the  proportion  of 
maintenance  chargeable  to  the  passenger  traffic,  by  finding  a  ratio,  and 
using  the  total  passenger  earnings  and  total  maintenance  for  each  road 
as  factors,  is  unsound,  since  the  computation  is  based  upon  the  assump- 
tion that  each  company  is  maintaining  its  property  at  the  same  stand- 
ard, varying  only  in'  proportion  to  the  relathre  amoimt  of  passenger 
traffic  handled. 

Apporti€mment^' Branch  line ^^ Railroad  passenger  traffic^' Mile  pro 
rate  basis, 

7.  The  mile  pro  rate  basis  of  crediting  branch  line  passenger  traffic 
with  the  proportion  of  business  which  it  originates  is  not  a  correct 
method  of  accounting  for  determining  the  profitableness  of  branch  line 
service. 

Bvidenoe^  Burden  of  proof  ^^  Unreasonableness  of  requirement  of 
additional  passenger  service, 

8.  A  railroad  company  does  not  sustain  the  burden  of  showing  that 
a  two-train-a-day  passenger  service  on  a  branch  line  is  unreasonable, 
where,  owing  to  incorrect  methods  of  accounting  and  apportionment,  it 
cannot  be  determined  whether  the  entire  passenger  and  frei^t  traffic, 
or  the  passenger  traffic  aloue,  on  the  line,  is  profitable  or  unprofitable. 

[November  6,  1916.] 
P.U.R.1910A. 
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PETmoif  for  additional  passenger  train  service  on  branch  line 
running  from  Davenport  and  Oedar  Rapids  to  Oalmar,  where 
less  than  two  trains  in  each  direction  were  operated  daily ;  com- 
pany ordered  to  rearrange  schednles,  or  else  operate  an  additional 
train  for  a  trial  period  of  six  months,  so  that  residents  along  the 
line  might  visit  their  country  seat  and  market  towns  and  return 
the  same  day;  any  rearrangement  of  schedules,  however,  not  to 
be  made  so  as  seriously  to  disarrange  present  connections. 

Appearances :  Senator  B.  W.  Newberry,  of  Strawberry  Point, 
J.  H.  Henderson,  Commerce  Cotmsel,  for  complainants;  O,  W. 
Dynes,  Commerce  Counsel,  Chicago,  Milwaukee,  &  St  Paul 
Railway  for  defendant 

By  the  Board:  A  large  number  of  residents  living  on  what 
is  known  as  the  Calmar  branch  of  the  Chicago,  Milwaukee,  & 
St  Paul  Railroad  have  filed  a  petition  asking  for  additional  pas- 
senger train  service.  The  defendant  railway  company  operates 
a  line  running  from  Davenport  and  Cedar  Rapids,  in  a  slightly 
northwesterly  direction,  to  the  town  of  Cabnar,  a  distance  of 
approxiniiately  169  miles  from  Davenport,  and  135  miles  from 
Cedar  Rapids.  The  residents  of  the  following  towns  have  joined 
in  these  petitions:  Monticello  (population  was  2,043  at  last 
census),  Hopkinton  (797  inhabitants),  Delhi  (375  inhabitants), 
Oneida  (200),  Greeley  (383  inhabitants),  Edgewood  (565  in- 
habitants). Strawberry  Point  (1,052),  Arlington  (678  inhabi- 
tants), Fayette  (1,112  inhabitants),  Hawkeye  (510  in- 
habitants), Waucoma  (433  inhabitants),  Wheatland  (539  in- 
habitants), and  the  Commercial  clubs  of  Cedar  Rapids  and  Dav- 
enport 

The  residents  of  these  towns  located  north  of  Monticello  are 
unable  to  go  to  tjieir  county  seats,  or  principal  places  of  business, 
and  return  on  the  same  day.  The  residents  of  Monticello  and  of 
the  towns  south,  would  be  benefited  by  the  installation  of  the  train 
south  to  Davenport. 

We  are  asked  to  order  a  new  passenger  train  for  the  entire 
length  of  the  line. 

At  the  present  time  a  passenger  train  leaves  Cedar  Rapids  at 
6  A.  M.,  arriving  at  Calmar  at  11 :45  a.  m,     A  passenger  train 
leaves  Calmar  at  2 :50  p.  m.,  arriving  at  Cedar  Rapids  at  8 :40 
p.  M. 
P.U.R.1916A. 
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Uiider  this  schedule  the  residents  of  the  towns  along  this  line 
north  of  Monticello  to  Calmar  are  only  served  by  one  passenger 
train  daily  in  each  direction.  If  any  of  these  parties  desire  to 
go  to  Davenport,  or  to  Cedar  Eapids,  or  other  regular  place  of 
transacting  business,  no  matter  how  brief  the  stay  may  be,  yet 
they  are  required  to  spend  two  nights  and  one  and  a  half  days. 

The  territory  served  by  the  Calmar  branch  is  a  rich  agricul- 
tural district,  one  of  the  best  in  the  state. 

This  case  is  considered  by  the  Commission,  in  connection  with 
one  other  passenger  train  case  now  pending,  the  most  important 
state  cases  before  this  Commission  for  many  years,  not  only 
because  of  the  facts  directly  involved,  but  because  of  the  prec- 
edents that  may  be  hereby  established  for  similar  cases  arising 
throughout  the  state. 

[1]  The  Iowa  statute  passed  by  the  35th  General  Assembly 
(chap.  176),  relative  to  passenger  service,  requires  that  not  less 
than  two  trains  each  way  shall  be  provided  by  a  railroad  of  more 
than  26  miles  in  length,  when  ordered  by  this  Commission.  We 
do  not  understand  this  to  define  what  shall  be  the  reasonable  or 
adequate  service  in  all  cases.  The  caption  of  the  act  was  ''Rea- 
sonable  Passenger  Service  Defined."  The  word  "reasonable"  or 
"adequate"  does  not  appear  in  the  body  of  the  act.  However  it 
provides  that  a  less  number  of  trains  shall  be  presumed  to  be 
unreasonable.  And  the  act  provides  that  not  less  than  the  said 
number  of  trains,  etc.,  shall  be  provided.  The  statute  specifically 
limits  its  effect  to  a  statement  of  the  least  service  that  can  be 
called  a  reasonable  service;  however,  it  provides  that  the  Com- 
mission may  relieve  the  carrier  of  a  portion  of  that  service. 

The  other  rules  and  principles  as  to  railroad  service  still  con- 
tinue in  effect,  subject  to  this  minimum  requirement. 

The  letter  of  the  statute  could  be  fulfilled  by  stopping  two 

trains  running  each  way,  daily,  at  a  given  station,  the  said  stops 

all  being  in  the  middle  of  the  night.     We  do  not  believe  anyone 

would  have  the  hardihood  to  claim  that  would  be  adequate  or 

reasonable  service  for  the  average  country  station  in  this  state. 

And  yet  it  would  fulfil  the  requirements  of  the  statute,  if  you 

interpret  the  law  as  a  definition  of  what  constitutes  adequate  or 

reasonable  service.     The  words  "not  less  than"  must  be  given 

their  proper  significance.     We  hold  that  the  statutory  provision 
P.U.R.IQICA. 


Digitized  by  VrrOOQ IC 


DUN6M0RE  ▼.  CHICAGO,  M.  ft  ST.  P.  R.  CO.  £98 

does  not  attempt  to  define  what  constitutes  a  reasonable  passenger 
train  service  in  all  cases,  bnt  that  it  does  attempt  to  state  what 
shall  constitute  the  minimum  passenger  train  service,  which  the 
carrier  must  provide  under  all  circumstances,  subject  to  the  ap- 
proval of  the  Commission. 

[2]  What  constitutes  a  reasonable  or  adequate  passenger  train 
service  has  been  the  subject  of  innumerable  conflicts  between  the 
patrons  of  our  railroads  and  the  managers  of  the  said  companies. 
Many  of  these  contests  have  been  carried  before  commissions  and 
before  courts.  That  which  constitutes  reasonable  service  varies 
with  the  conditions.  In  some  cases  ten  trains  are  necessary  to 
accommodate  the  legitimate  requirements  of  the  public;  while, 
on  the  other  hand,  in  a  few  cases  one  or  two  trains  a  week  have 
been  held  to  be  adequate. 

An  example  of  the  latter  class  is  Streveler  v.  Marathon  E. 
Co.  1  Wis.  R  0.  R  831;  2  Wis.  R  C.  R  78.  The  railroad 
company  in  this  case  had  a  track  15  miles  in  length,  with  an 
annual  earning  of  approximately  $8,000,  and  expenses  amounting 
to  $8,500.  The  Co^miission  ordered  one  train  a  week.  Later, 
upon  rehearing,  it  was  disclosed  that  between  September  17, 
1907,  and  October  22,  1907,  the  total  gross  passenger  earnings 
on  this  railroad  amoimted  to  $1.10.  The  Commission  relieved 
the  carrier  of  farther  service  of  that  character. 

In  Meyer  v.  Eib  Lake  Lumber  Co.  4  Wis.  R  C.  R  178,  the 
Wisconsin  Commission  ordered  one  train  on  one  day  in  each 
week,  with  sufficient  notice  of  its  arrival  and  departure. 

On  the  other  hand,  the  Public  Service  Commission  of  New 
York,  Second  District,  ordered  a  through  train  stopped  at  Cas- 
tleton,  a  village  of  1,267  inhabitants  (1905  census),  located  about 
8  miles  south  of  Albany ;  and  this  town  was  already  served  with 
10  trains  daily.  Ee  Oastleton,  1  P.  S.  0.  R  (2d  Dist.  N.  Y.) 
75. 

The  New  York  Commission  ordered  two  additional  trains  be- 
tween Nanuet  and  New  City,  thereby  giving  eight  trains  daily 
except  Sunday.  Eockland  County  v.  New  Jersey  &  N.  Y.  E. 
Co.  1  P.  S.  C.  R  (2d  Dist  N.  T.)  199. 

In  Marathon  v.  Delaware  L.  &  W.  R  Co.  2  P.  S.  0.  E.  (2d 
Dist.  N.  Y.)  60,  the  New  York  Commission  declined  to  order 
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additional  train  servicei  where  a  town  of  1|100  people  was  al- 
ready served  with  eleven  trains  daily. 

These  cases  simply  illustrate  the  wide  variation  in  what  has 
been  held  to  be  adequate  passenger  train  service.  It  would  be 
well  if  some  principles  could  become  settled  and  recognized. 
Arbitrary  action  in  each  case  produces  inconsistencies,  and  causes 
unjust  discriminations.  Further,  the  railway  companies  and  the 
Commission  are  constantly  working  in  the  dark,  when  no  well- 
settled  principles  for  guidance  are  established.  At  the  present 
time  we  find  it  impossible  to  state  any  fixed  rule  upon  which 
these  rights  can  be  determined ;  but  there  are  a  few  fundamental 
principles  gradually  becoming  recognized  in  the  decisions. 

Aside  from  the  minimum  requirement  of  two  passenger  trains 
each  way  per  day,  subject  to  the  approval  of  the  Commission,  the 
only  other  provision  of  the  Iowa  statutes  bearing  closely  upon 
this  question  is  the  provision  that  the  facilities  furnished  should 
be  "reasonable  and  expedient  in  order  to  promote  the  s^urity, 
convenience,  and  accommodation  of  the  public."  Here  there  is 
wide  latitude  for  discretion,  and  little  that  is  definite  or  certain. 

The  much-mooted  question  of  interfering  with  the  operation 
of  an  interstate  train  does  not  enter  into  this  case;  for  the  pas* 
senger  service  is  purely  intrastate  in  character. 

Bight  to  Oo  to  and  from  Principal  Market  Towns  on  Same  Day. 

[3]  Counsel  for  the  petitioners  in  this  case  claim:  "It  is 
uniformly  held  by  the  Commissions  that  adequate  service  re- 
quires the  carriers  to  so  operate  their  trains  as  to  permit  persons 
to  go  from  their  local  towns  to  the  principal  market  towns  or 
city,  and  return  the  same  day."  We  cannot  adopt  this  rule  as 
correctly  stating,  in  that  form,  the  doctrine  which  has  been 
adopted  by  the  courts  or  conunissions. 

Generally,  that  has  been  the  principle  followed ;  but  there  are 
important  exceptions,  and  we  will  endeavor  to  ascertain  vrbat  the 
limitations  are  upon  the  doctrine  as  above  stated. 

This  Commission  in  a  few  cases,  only,  has  declined  to  order 
the  passenger  service  above  described.  The  general  rule  has 
been  to  require  that  service. 

In  1891  a  complaint  arose  as  to  the  adequacy  of  the  passen- 
ger service  at  Tiffin,  Iowa.     The  case  arose  on  the  complaint  of 

P.U.R.1910A. 
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Morean  Carroll,  of  Tiffin^  Iowa,  a  small  town  about  8  mSeB  from 
Iowa  Oity.  The  complainants  desired  to  have  the  trains  ran 
so  that  they  could  go  to  Iowa  City  during  the  forepart  of  the 
day,  and  return  home  during  the  afternoon  or  eromng. 

An  extended  discussion  of  the  situation  in  the  state  was  made. 
Relating  to  the  main  proposition  at  issue  the  Commission  stated: 
''It  appears  reasonable  to  the  Commissioners  that  passengw  fa- 
cilities should  be  afforded^  by  which  the  local  travel  can  be  car* 
ried  to  the  county  seats  and  trade  centers  during  some  portion 
of  the  f orenoon,  and  returned  some  portion  of  the  afternoon. 

The  following  citations  were  made  of  cases  wherein  the  Com- 
mission had  exercised  the  power  of  requiring  additional  train 
facilities:  Densmore  v.  Central  Iowa,  6  Iowa  Com.  529;  Albia 
V.  Central  Iowa,  6  Iowa  Com.  586 ;  Eenyon  v.  B.  C.  B.  &  N.  B. 
Co.  6  Iowa  Com.  675 ;  McDougal  v.  C.  &  N.  W.  R.  Co.  7  Iowa 
Com.  517 ;  Foster  v.  C.  R.  &  N.  R  Co.  7  Iowa  Com.  646;  Boyd 
V.  C.  M.  &  St.  P.  R.  Co.  7  Iowa  Com.  596 ;  Wiehe  v.  O.  M.  & 
St  P,  R.  Co.  8  Iowa  Com.  608 ;  Knowles  v.  Illinois  Central,  8 
Iowa  Com.  672 ;  Earlham  v.  C.  R.  I.  &  P.  9  Iowa  Com.  619 ; 
Newcomer  v.  Central  Iowa,  9  Iowa  Com.  686 ;  Latty  v.  B.  C. 
R.  &  N.  10  Iowa  Com.  688 ;  Whitmore  v.  C.  B.  &  Q.  R.  Co.  10 
Iowa  Com.  708 ;  Cozier  v.  C.  &  N.  W.  10  Iowa  Com.  727 ;  Cone 
V.  B.  C.  R.  &  N.  10  Iowa  Com.  778;  Ringgold  v.  C.  B.  &  Q. 
.County,  12  Iowa  Com.  1004;  Re  Chicago,  R.  L  &  P.  R.  Co. 
(1891)  14  Iowa  Com.  808,  804. 

In  the  aforesaid  TifSn  Case  the  Commission  ordered  facilities 
furnished  enabling  citizens  to  go  to  their  county  seat  and  return 
the  same  day.  Various  other  decisions  of  a  similar  character, 
based  upon  the  same  principle,  have  been  made,  or  adjustments 
with  the  carriers  have  been  effected,  ordering  through  trains  to 
be  stopped  or  additional  trains  installed.  De  Soto,  Earlham  & 
Dexter  v.  Chicago,  R.  I.  &  P.  R  Co.  (1897)  20  Iowa  Com.  91 ; 
Greenfield  v.  Chicago,  R  &  Q.  R  Co.  (1891)  14  lowft  Com. 
763 ;  Santiago  v.  Chicago,  St.  P.  &  K  C.  R  Co.  (1892)  15  Iowa 
Com.  787;  Atalissa  v.  Chicago,  R  L  &  P.  R  Co.  (1897)  20 
Iowa  Com.  76;  Wehde  v.  Chicago  C.  W.  R  Co.  (1896)  19  Iowa 
Com.  180;  Bassett  v.  Chicago,  M.  &  St  P.  R  Co.  (1904)  27 
Iowa  Com.  804. 

In  all  of  these  cases  the  principle  is  recognized  that  parties 
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should  be  enabled  to  go  from  local  points  to  the  principal  market 
town  or  their  county  seat^  and  return  on  the  same  day,  where 
possible. 

We  have  been  able  to  find  only  three  cases  where  this  Commis- 
sion has  refused  to  follow  that  doctrine. 

In  Printy  v.  B.  C.  R.  &  N.  R.  Co.  (1892)  16  Iowa  Com.  742, 
the  Commission  declined  to  order  additional  service  that  would 
enable  citizens  of  Center  Point  to  go  to  Marion  and  Cedar 
Rapids,  and  return  the  same  day.  They  were  able  to  go  to 
Independence,  a  county  seat  north  of  them,  and  return  the  same 
day.  There  was  no  complaint  filed,  except  a  letter  mailed  to 
the  Commission.  There  was  no  hearing,  or  argument,  or  discus- 
sion of  principles  or  facts. 

In  Canfield  v.  Illinois  C.  R.  Co.  (1902)  25  Iowa  Com.  275, 
the  Commission  declined  to  order  a  train  stopped  on  fla^,  in 
order  to  enable  parties  to  go  to  their  county  seat  and  return  the 
same  day.  In  this  case  no  hearing  nor  argument  was  had,  and 
no  discussion  of  the  issues  made  by  the  Commission.  Absolutely 
the  only  comment  made  by  the  Commission,  ecfter  stating  the 
complaint  and  answer,  was :  "The  Commissioners  did  not  believe, 
under  the  circumstances,  that  they  would  be  warranted  in  making 
any  order  in  this  case." 

In  Cook  V.  Chicago,  B.  &  Q.  (1912)  35  Iowa  Com.  7,  the  Com- 
mission declined  to  order  an  additional  train  to  enable  the  citi- 
zens of  Salem  to  go  to  Mt  Pleasant,  their  county  seat,  and  return 
the  same  day.  The  Commission  clearly  recognized  that  condi- 
tions may  exist  which  render  it  unjust  to  even  regret  that  service. 

In  this  case  a  hearing  was  had,  and  the  Commission  consid- 
ered the  question  at  issue  in  its  decision.  An  accounting  of  the 
earnings  and  expenses  on  the  branch  line  involved  was  requested 
of  the  carrier.  The  Commission  did  not  consider  the  passenger 
earnings  separate  from  the  freight  earnings,  but  considered  the 
entire  business  on  the  branch  involved.  And  the  Commission 
did  not  consider  the  branch  separate  from  the  system,  but  asked 
the  carrier  to  credit  the  branch  line  with  60  per  cent  of  the 
revenues  from  the  total  business  originating  on  the  said  branch 
line.  Embracing  all  these  factors,  the  evidence  showed  the 
branch  in  question  was  earning  a  deficit.  Under  those  exc«^p- 
tional  circumstances,  the  Commission  declined  to  <;rder  an  addi- 
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tional  passenger  indn.  The  Ooanmissicm  did  not  adopt  60  per 
cent  as  the  correct  pereeniage  of  the  earnings  on  through  traffic 
originating  on  the  branch  line  to  he  credited  to  the  said  branch 
line.  This  peroentage  was  nsed  as  the  mayiniTim  which  should 
be  so  credited  for  the  purpoees  of  the  investigation  then  in  prog- 
ress. This  peroentage  is  the  one  adopted  in  a  special  report  by 
the  directors  of  the  I9^orthem  Pacific  Bailroad  in  1898,  when 
there  was  a  controrersy  as  to  the  wisdom  of  the  branch  line  policy, 
which  had  been  followed  by  that  company  in  the  past 

The  necessity  to  credit  a  branch  line  with  more  than  its  mile 
pro  rate  earnings  is  common  knowledge.  The  mile  pro  rate 
basis  would  probably  show  that  none  of  the  branches  on  any  of 
those  western  railroads  are  paying  their  operating  expenses. 
Upon  the  other  hand,  if  you  take  away  the  traffic  from  the  main 
lines  which  these  branches  originate,  you  would  find  that  none 
of  the  main  lines  are  paying  their  operating  expenses.  Both 
must  be  considered  together.  There  is  a  sound  principle  in 
cost  accounting,  that  you  must  make  ample  allowance  for  the 
cost  of  getting  business.  That  is  the  service  performed  by  the 
branch  line.  The  most  successful  railroads  in  this  county,  with 
hardly  an  exception,  are  well  supplied  with  branch  lines  or  feed«- 
ers,  or  else  they  are  parts  of  systems  that  are  so  supplied  with 
branch  lines. 

Practically  all  these  carriers,  when  dealing  with  small  inde- 
pendent companies,  make  voluntary  contracts,  giving  them  a 
minimum  of  26  per  cent  of  the  earnings  from  joint  shipments 
originating  on  the  said  branches.  In  former  years  this  was  as 
high  as  40  per  cent. 

The  difficulty  of  separating  branch  line  and  main  line  earn- 
ings, and  the  necessity  to  give  some  credit  to  a  feeder  for  the 
business  it  originates,  has  been  recognized  by  the  Supreme  Court 
of  the  United  States.  In  St.  John  v.  Erie  R  Co.  22  Wall. 
136,  149,  22  L.  ed.  743,  746,  certain  rights  of  preferred  stock- 
holders were  involved;  but  the  question  of  considering  branch 
line  earnings  was  raised,  and  the  court  said :  "An  ancillary  road 
may  be  short  and  yield  but  little  income,  yet  by  reason  of  its 
reaching  to  coal  fields,  or  from  other  local  causes,  its  contribu- 
tions to  other  roads  of  the  series  may  be  very  large  and  profita- 
bla^* 
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We  reaflSnn  our  position  taken  in  the  Salem  Caae,  supra,  that 
it  is  necessary  to  credit  the  branch  line  with  more  than  its  mile 
pro  rate  share  of  earnings  on  throu^  traffic 

A  station  may  have  two  trains  daily,  and  yet  the  service  be 
inadequate.  In  Marville  v.  Buffalo,  B.  &  F.  K  Ca  2  F.  S.  0. 
H  (2d  Dist.  N.  Y.)  167,  the  New  York  Commission  ordered 
additional  train  service  for  a  number  of  towns  on  the  line  of 
defendant  railway  company.  The  citizens  of  those  towns  had 
two  trains  daily  in  each  direction;  but  the  time  of  their  departure 
was  unsatisfactory. 

^The  testimony  shows  that  to  a  considerable  number  of  people 
from  these  stations  called  to  Warsaw  as  the  counly  seat  on  l^gal 
business,  especially  during  sessions  of  the  court,  the  present  serv- 
ice causes  great  inconvenience.  Also  in  the  case  of  those  who 
visit  Eochester.  One  who  uses  the  station  at  Eagle,  for  instance, 
and  who  wishes  to  visit  Warsaw  on  business,  xtiust  leave  Eagle 
at  6 :44  in  the  morning,  arriving  at  Warsaw  at  7 :27 ;  and  if  he 
is  unable  to  finish  his  business  so  as  to  get  away  at  8 :5d,  he  must 
wait  until  10 :51  at  night,  arriving  back  at  Eagle  at  11 :86.  This 
necessitates  a  day  of  practically  eighteen  hours.  The  time,  of 
course,  will  be  somewhat  shorter  in  the  case  of  those  using  the 
stations  to  the  north  of  Eagle." 

The  population  of  the  villages  was  testified  to  by  the  defendant 
as  follows: 

Gainesville   309 

Hermitage,   tributary 206 

Wethersneld,  tributary   77 

Hardys 26 

Bliss 301 

Eagle   173 

Freedom    76 

The  population  of  the  townships,  as  stated  by  the  complainant 
was  as  follows: 

Gainesville 2,538 

Wethersfield  869 

Eagle   1^62 

Arcade 1,939 

Pike  1,231 

Java 1,663 

Profitableness  of  Passenger  Train. 

In  view  of  our  former  analysis  of  the  situation  on  the  Salem 
branch,  a  further  question  arises  as  to  whether  we  should  con- 
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sideir  the  adeqoftcj  of  ike  eamingB  on  a  particnlar  pafisenger 
train,  or  on  all  the  passenger  and  frei^t  trafSc  on  the  branch 
line.  The  defendant  carrier  insists  that  this  Commission  can- 
not, and  should  not,  order  an  additional  passenger  train,  under 
the  doctrine  about  enabling  parties  to  go  to  their  county  seat  and 
return  on  the  same  daj,  when  the  said  passenger  train  will  not 
be  profitable.  , 

In  a  recent  case  decided  by  the  Supreme  Court  of  the  United 
States,  entitled  Norfolk  &  W.  R  Co.  ▼.  Conley,  236  U,  S.  605, 
59  L  ed.  746,  P.XJ.R19160,  293,  35  Sup.  Ot,  Rep.  437,  the 
Supreme  Court  laid  down  the  rule  that  the  state  could  not  arbi- 
trarily compel  its  passenger  traffic  to  be  handled  at  less  than  cost. 
In  this  case  the  court  had  under  consideration :  1st,  the  adequacy 
of  rates ;  and  an  entire  schedule  of  a  state,  applicable  to  all  pas- 
senger traffic 

The  first  duty  of  a  carrier  is  to  give  adequate  service;  and 
if  the  rates  are  not  sufficient,  it  has  an  adequate  remedy.  The 
doctrine  announced  in  the  Conley  Case  is  practically  the  same 
as  the  one  declared  many  years  ago  in  the  celebrated  case  of 
Smyth  V.  Ames,  169  U.  S,  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418. 

The  principle  controlling  in  an  analysis  of  the  returns  from 
an  entire  schedule  is  not  controlling  in  a  case  involving  an  indi- 
vidual train.  This  distinction  was  clearly  made  in  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp.  Commission,  206  U. 
S.  1,  51  L.  ed.  933,  27  Sup.  Ct  Rep.  685, 11  Ann.  Cas.  398.  In 
this  case,  the  North  Carolina  Commission  found  unreasonable 
train  connections,  and  ordered  an  additional  train,  which  the 
jury  found  would  be  operated  at  a  financial  loss.  The  Supreme 
Court  of  the  United  States  sustained  the  order  of  the  state  Com- 
mission, on  the  ground  that  in  view  of  all  the  facts  it  was  a 
reasonable  requirement. 

Commenting  on  precisely  the  same  issue  as  the  defendant  urges 
in  this  case,  the  court  said  :  "As  the  primal  duty  of  a  carrier 
is  to  furnish  adequate  facilities  to  the  public,  that  duty  may  well 
be  compelled,  although  by  doing  so  as  an  incident  some  pecuniary 
loss  from  rendering  such  service  may  resulf    (p.  26.) 

"The  contention  is  that  the  fact  that  some  loss  would  result 
from  the  requirement  that  the  extra  train  be  operated,  in  and  of 
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itself,  conclusively  eetabliahee  the  unreasonableness  of  the  order, 
and  demonstrates  that  to  give  it  effect  would  constitute  a  taking 
of  property  without  due  process  of  law  in  violation  of  the  14th 
Amendment.  Conclusive  support  for  this  contention,  it  is  in* 
sisted,  is  afforded  by  the  doctrine  upheld  in  Smyth  v.  Ames, 
supra,  and  the  cases  which  preceded  that  decision.  The  cases 
relied  upon,  however,  only  involved  whether  a  general  scheme  of 
maximum  rates  imposed  by  state  authority  prevented  the  rail- 
roads from  earning  a  reasonable  compensation,  taking  into  view 
all  proper  considerations  as  to  the  value  of  the  property  and  the 
cost  of  operation,  and,  if  not,  whether  the  enforcement  of  rates 
so  unreasonably  low  would  be  unjust  and  unreasonable,  and 
therefore,  be  confiscation,  that  is, — a  taking  of  property  without 
due  process  of  law  in  violation  of  the  Constitution  of  the  United 
States.  The  principle  upon  which  the  cases  in  question  pro* 
ceeded  was  thus  summed  up  by  Mr.  Justice  Harlan,  delivering 
the  opinion  of  the  court  in  Smyth  v.  Ames,  169  U.  S.  526,  42 
L.  ed.  842,  18  Sup.  Ct.  Rep.  418: 

'^  'A  state  enactment  or  regulations  made  xmder  the  authority 
of  a  state  enactment,  establishing  rates  for  the  transportation  of 
persons  or  property  by  railroad  that  will  not  admit  of  the  car* 
rier  earning  such  compensation  as  under  all  the  circumstances 
is  just  to  it  and  to  the  public,  would  deprive  such  carrier  of  its 
property  without  due  process  of  law,  and  deny  to  it  the  equal 
protection  of  the  laws,  and  would,  therefore,  be  repugnant  to 
the  14th  Amendment  of  the  Constitution  of  the  United  States.' 

^^But  this  case  does  not  involve  the  enforcement  by  a  state  of 
a  general  scheme  of  maximum  rates,  but  only  whether  an  exercise 
of  state  authority  to  compel  a  carrier  to  perform  a  particular 
and  specified  duty  is  so  inherently  unjust  and  unreasonable  as  to 
amount  to  the  deprivation  of  property  without  due  process  of  law, 
or  a  denial  of  the  equal  protection  of  the  laws.  In  a  case  involv- 
ing the  validity  of  an  order  enforcing  a  scheme  of  maximum 
rates,  of  course,  the  finding  that  the  enforcement  of  such  scheme 
will  not  produce  an  adequate  return  for  the  operation  of  the 
railroad,  in  and  of  itself  demonstrates  the  imreasonableness  of 
the  order.  Such,  however,  is  not  the  case  when  the  question  is 
as  to  the  validity  of  an  order  to  do  a  particular  act,  the  doing 
of  which  does  not  involve  the  question  of  the  profitableness  of 

the  operation  of  the  railroad  as  an  entirety.  The  difference 
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between  the  two  cases  is  illustrated  in  St  Louis  &  S.  F.  B.  Co. 
V.  Gill,  156  U.  S.  649,  89  L.  ed.  567,  15  Sup.  Ct.  Eep.  484,  and 
Minneapolis  &  St  L.  R.  Co.  v.  Minnesota,  186  U.  S.  257,  46  L. 
ed.  1151,  22  Sup.  Ct  Rep.  900,  pp.  23-25." 

However,  it  is  one  fact  to  be  considered  "in  connection  with 
the  nature  and  productiveness  of  the  corporate  business  as  a 
whole,  the  character  of  the  services  required,  and  the  public  need 
for  its  performance." 

See  also  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179  U.  S. 
287,  302,  45  L.  ed-  194,  201,  21  Sup.  Ct  Rep.  115;  Missouri 
P.  R.  Co.  V.  Smith,  60  Ark.  221,  5  Inters.  Com.  Rep.  348,  29 
S.  W.  752 ;  Be  Auburn  &  W.  R  Co.  37  App.  Div.  162,  55  N.  Y. 
Supp.  895 ;  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Railroad  Com- 
mission, 109  La.  247,  33  So.  214;  Pensacola  &  A.  R.  Co.  v. 
State,  25  Fla.  310,  3  luRA.  661,  2  Inters.  Com.  Rep.  522,  5 
So.  833;  People  ex  rel.  Cantrell  v.  St.  Louis,  A.  &  T.  H.  R.  Co. 
176  111.  512,  35  L.R.A.  656,  52  N.  E.  292;  Chicago  Union 
Traction  Co.  v.  Chicago,  199  111.  579,  66  N.  E.  470. 

It  is  not  claimed  for  this  case  that  all  orders  are  valid,  regard- 
less the  profitableness  of  the  service  directed.  The  circum- 
stances in  the  North  Carolina  case  were  unusual,  but  the  principle 
announced  by  the  Supreme  Court  was  very  simple  and  plain. 

The  question  whether  a  similar  doctrine  should  be  applied  to 
branch  line  passenger  traffic  has  seldom  been  specifically  passed 
upon  by  the  courts.  It  has  been  frequently  considered  by  this 
and  other  commissions.  In  Santiago  v.  Chicago,  St.  P.  &  K.  C. 
R.  Co.  (1892)  15  Iowa  Com.  787,  the  Iowa  Commission  ordered 
facilities  furnished  so  that  citizens  of  two  small  towns,  Berwick 
and  Santiago,  about  20  miles  from  Des  Moines,  the  county  seat 
of  their  county,  could  go  to  said  city  and  return  the  same  day. 

The  railway  company  claimed  very  small  amount  of  business 
affected,  and  gave  the  following  table: 

From  Santiago  to  Des  Moines. 


Months 


January 

July 

August 

September. . 

Total. 
P.U.R.1916A. 


Conductors' 
Collections. 


$5.60 

1.20 

.30 

1.70 


$8.70 


Total. 


$5.50 

1.20 

.30 

1.70 


$8.70 
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From  Des  Moines  to  Santiago. 


Months 


Local. 


Total. 


Janaary... 
February . . 

March 

April 

May 

June 

July 

August. . .. 
September 

Total 


$11.00 

$11.00 

1.65 

1.65 

.56 

.55 

6.60 

6.60 

3.30 

3.30 

1.65 

1.65 

4.40 

4.40 

3.85 

3.85 

3.30 

3.30 

$36.30 


$36.30 


From  Santiago  to  Des  Moines,  $8.70;  grand  total,  $45.00. 

iCTuniber  of  passengers,  16  from  Santiago  to  Des  Moines;  66 
from  Des  Moines  to  Santiago ;  total,  82. 

The  Oommission  in  the  opinion  stated :  ^'While  the  passenger 
business  at  Santiago  and  Berwick  is  limited,  probably  unprofit- 
able with  the  present  facilities,  yet  the  general  business  at  these 
stations  is  sufficient  to  entitle  the  public  to  reasonable  accommo- 
dations, and  the  respondent,  as  a  common  carrier,  is  bound  to 
furnish  them  the  same.  The  Commissioners  have  heretofore 
carefully  avoided  interfering  with  the  fast  passenger  trains  of 
the  various  railroads  of  the  state,  recognizing  the  general  desire 
for  speedy  transit,  and  yet  have  always  recognized  the  right  of 
the  traveling  public  to  other  and  reasonable  accommodations 
deemed  necessary,  one  of  which  is  the  facility  for  reaching  trade 
centers,  county  seats,  and  other  important  points,  and  returning 
home  the  same  day,  when  desired.  Becognizing  the  right  of  the 
citizens  of  Santiago  and  Berwick,  and  vicinity,  to  come  to  the 
county  seat  and  return  the  same  day,  the  Commissioners  are  of 
opinion  that  respondent  should  provide  accommodations  to  that 
end." 

In  this  case  the  Commission  left  it  optional  with  the  carrier, 
either  to  stop  its  fast  trains  at  said  points,  or  to  provide  pas- 
senger facilities  on  certain  accommodation  freight  trains. 

In  Greenfield  v.  Chicago,  B.  &  Q.  R.  Co.  (1891)  14  Iowa 
Com.  763,  the  Iowa  Commission  ordered  the  defendant  railroad 
company  to  give  sufficient  facilities  for  the  transportation  of 
passengers  on  the  Cumberland  branch  to  Creston  in  the  fore- 
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noon,  and  returning  to  Ctunberland  in  the  evening  of  the  same 
day. 

The  facilities  given  these  stations  were  described  by  the  rail- 
way officials  as  follows :  '^TTntil  November,  during  last  year,  we 
had  two  freight  trains,  one  running  between  Greston  and  Fon- 
tanelle,  and  the  other  between  Creston  and  Cumberland.  As 
business  dropped  off  in  the  autumn  we  found  we  only  needed  one, 
and  the  short  train  was  taken  ofi.  At  no  time  within  the  last 
year,  when  we  have  had  the  records,  has  the  passenger  business 
amounted  to  anything  like  sufficient  to  pay  the  expenses  of  run- 
ning a  passenger  train.  The  freight  business,  which  is  by  far 
the  largest  part  of  the  business  on  that  branch  and  the  most 
important  to  the  people  living  upon  it,  cannot  be  accommo- 
dated by  running  the  trains  in  any  other  way  than  we  do  now. 
There  is  no  question  but  that  if  we  should  put  on  a  passenger 
train  it  would  be  run  at  a  very  considerable  loss,  and  it  does 
not  seem  to  us  that  we  should  be  asked  to  perform  service,  the 
expense  of  which  woidd  be  constantly  and  considerably  more 
than  we  would  derive  from  its  p^ormance." 

In  the  discussion  of  the  issues,  the  Commission  states :  ^^The 
Commissioners  have  held,  in  several  eases,  that  trains  carryings 
passengers  should  be  run,  if  possible,  in  such  a  manner  as  to 
enable  the  people  living  on  the  line  to  visit  the  principle  town 
of  supply  during  the  forenoon  and  returning  during  the  after- 
noon.'* 

In  this  case  the  Commission  found  that  the  bulk  of  the  traffic 
was  to  the  south.  They  ordered  such  train  service  as  would  per^ 
mit  passengers  to  leave  Cumberland  in  the  morning,  arriving 
at  Creston  in  the  forenoon,  and  returning  to  Cumberland  in  the 
afternoon  of  the  same  day. 

The  Illinois  Railroad  &  Warehouse  Conunission  required  the 
St.  Louis,  Alton,  &  Terre  Haute  Railroad  Company  to  ^^operate 
your  said  railroad  from  East  St.  Louis  as  a  continuous  line,  so 
that  persons  desiring  to  leave  Eldorado  and  intermediate  points 
in  the  morning  of  each  day  (Sunday  excepted)  may  be  able  to 
go  on  said  railroad  to  East  St.  Louis,  and  return  the  same  day.'' 

The  railroad  refused  to  obey  the  order,  and  mandamus  pro- 
ceedings were  brought  by  the  Commission. 

The  circuit  court  of  Franklin  county  dismissed  the  petition ; 
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appeal  was  taken  to  the  supreme  court,  the  lower  court's  order 
was  reversed,  and  the  writ  of  mandamus  was  ordered. 

In  this  case  the  towns  accommodated  along  the  road  had  popu- 
lations as  follows:  Du  Quoin  5,000;  Benton  1,200;  Eldorado 
2,000;  Galatia  800;  Thompsonville  600;  Ealeigh  500;  Chisto- 
topher  200 ;  MuUseytown  200.  Improved  lands  were  worth  from 
$20  to  $50  per  acre.  No  passenger  trains  were  giving  the  service 
required.  In  discussing  the  issues  the  supreme  court  of  Illinois 
refused  to  consider  the  prosperity  of  the  particular  portion  of 
the  line  involved,  but  gave  regard  to  the  entire  system.  However, 
the  court  quoted  the  following  extract  from  a  former  decision: 
^^A  company  that  runs  a  daily  passenger  train  each  way  over  a 
road  which  cannot,  with  proper  management,  be  made  to  keep  up 
repairs  and  pay  running  expenses,  certainly  does  as  much  as  the 
law  requires  of  it,  so  far  as  passenger  trains  are  concerned." 
[People  ex  rel.  Cantrell  v.  St.  Louis,  R.  &  T.  H.  R.  Co.  17  HI. 
628,  36  L.E.A.  656,  62  N.  E.  292.] 

The  provisions  of  a  lease  were  given  considerable  considera- 
tion, but  the  decision  was  placed  upon  broader  grounds.  The 
court  said:  ^^But,  independently  of  the  provisions  of  the  lease, 
which  was  a  contract  between  the  lessor  and  the  lessee  companies, 
the  right  of  the  people  to  insist  upon  the  running  of  a  separate 
passenger  train  is  implied  from  the  charter  obligation  to  equip 
and  operate  the  road."     [176  111.  624]  (111.  Com.  438,  440.) 

In  Robertson  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  3  111.  Com. 
443,  the  Illinois  Commission  ordered  the  installation  of  a  pas- 
senger train  each  way,  daily,  except  Sunday,  where  none  but 
freight  and  mixed  trains  existed  before;  and  the  Commission 
further  specified  definitely  the  hours  for  the  arrival  and  departure 
of  the  said  trains,  so  that  passengers  could  go  to  the  principal 
towns  involved,  in  the  morning,  and  return  in  the  afternoon,  and 
also  to  make  certain  train  connections  on  another  railroad.  In 
this  case  the  evidence  tended  to  show  that  the  branch  in  ques- 
tion was  being  operated  at  a  financial  loss. 

The  New  York  Public  Service  Commission,  in  Washington 
County  V.  Greenwich  &  J.  R.  Co.  2  P.  S.  C.  R.  (2d  Dist.  N, 
Y.)  37,  42  stated:  "It  is  not  the  law,  and  probably  never  will 
be,  that  a  railroad  company  may  refuse  to  run  a  passenger  train 
unless  it  la  assured  of  a  profit  from  such  operation.     On  the 
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other  hand,  it  is  certain  that  there  may  be  such  a  disproportion 
between  the  amount  of  service  or  facilities  demanded  and  the 
cost  of  performing  the  same  that  it  would  be  unjust  and  unrea- 
sonable to  require  the  railroad  company  to  perform  the  service, 
and  that  a  requirement  to  that  effect  would  be  absolutely  against 
the  public  interest  by  compelling  a  railroad  company  to  expend 
its  moneys  in  service  of  no  general  public  importance,  instead 
of  serving  properly  and  efficiently  the  public  as  a  whole/' 

There  is  a  good  reason  in  support  of  these  decisions.  Where  a 
given  conmiunity  is  producing  a  large  volume  of  freight  traffic 
for  a  railroad,  the  citizens  of  that  community  should  be  entitled 
to  adequate  passenger  service,  they  should  be  enabled  to  have 
their  persons  transported,  so  that  they  can  go  to  and  from  the 
principal  market  town  in  that  vicinity,  or  their  county  seat,  and 
return  the  same  day,  where  the  cost  to  the  carrier  is  not  dispro- 
portionately great  in  comparison  to  the  benefit  secured  to  the 
public,  and  the  requirement  would  therefore  be  unjust  and  un- 
reasonable. 

This  principle  has  been  almost  universally  recognized  and  fol- 
lowed by  the  railroads  during  the  past  half  century.  It  has  been 
quite  generally  adopted  by  state  commissions.  It  is  in  harmony 
with  the  just  needs  and  demands  of  the  public. 

The  passenger  traffic  may  be  so  small  and  the  expenses  so  large 
as  not  to  justify  this  service.  For  instance,  a  certain  passenger 
train  in  Wisconsin,  after  trial,  was  found  to  have  gross  earnings 
for  an  entire  month  of  only  $2.17 ;  and  the  total  gross  passenger 
earnings  for  a  period  of  four  months  was  found  to  be  only 
$14.81.  Under  those  circumstances  the  Commission  relieved  the 
carrier  of  the  necessity  for  continuing  the  train.  Dennis  v. 
Kewanee  G.  B.  &  W.  R  Co.  2  Wis.  K.  0.  R.  575;  3  Wis.  R.  C. 
R  115. 

Where  the  total  freight  and  passenger  traffic  of  a  branch  line, 
after  making  proper  credit  for  the  earnings  on  through  traffic 
originating  on  said  branch  line,  does  not  yield  a  substantial  profit 
to  the  carrier,  we  would  not  be  justified  in  ordering  an  addi- 
tional passenger  train  in  order  that  parties  living  on  said  branch 
line  may  be  enabled  to  go  to  their  principal  place  of  business, 
or  county  seat,  and  return  the  same  day.  On  the  other  hand,  we 
hold  that  in  a  rich  farming  section,  as  that  involved  in  this  pro- 
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ceeding,  if  a  proper  accoimting  shows  a  large  and  substantial 
profit  to  the  carrier  on  its  entire  freight  and  passenger  traffic 
from  a  given  branch  line,  that  would  constitute  an  important 
factor  to  be  considered  in  determining  whether  parties  residing 
on  said  branch  line  would  be  entitled  to  such  passenger  service 
as  would  enable  them  to  go  to  their  county  seat,  or  to  the  prin- 
cipal market  town  or  city  in  that  vicinity,  and  return  on  the 
same  day.  We  hold  that  such  service  is  ordinarily  required  to 
constitute  adequate  passenger  service. 

We  hold  that  the  profitableness  of  a  particular  train  demanded 
is  an  important  factor  to  be  considered;  but  it  is  not  controlling. 

The  main  lines  of  the  railroads  in  this  state  usually  give  many 
times  better  service  than  this  which  is  suggested  as  the  minimum 
for  branch  lines.  The  patrons  residing  along  these  branch  lines, 
which  originate  the  great  freight  tonnage  of  our  railway  systems, 
are  entitled  to  proper  consideration.  By  this  we  do  not  mean 
that  those  living  on  branch  lines  are  entitled  to  the  same  amount 
of  passenger  service  as  those  living  on  main  lines,  for  that  is 
not  true.  It  would  be  impossible  to  compel  it,  and  xmjust  to 
attempt  to  do  so.  Passenger  service  always  has  been,  and  always 
will  be,  of  great  public  importance  in  this  country,  as  is  true  in 
all  other  countries  where  railroads  are  operated. 

Other  service,  in  addition  to  that  above  described,  such  as  that 
which  would  enable  a  party  to  make  adequate  connections  to 
other  parts  of  the  state,  or  to  stay  but  a  limited  time  in  the  county 
seat,  or  such  service  as  would  permit  the  observance  of  certain 
business  hours  in  the  city, — all  these  should  only  be  required 
upon  a  showing  of  sufficient  profits  from  the  said  service. 

[4]  For  the  foregoing  reasons  it  becomes  necessary  to  know, 
first,  what  are  the  total  net  earnings  from  all  freight  and  pas- 
senger traffic  on  a  given  branch,  after  making  proper  credit  for 
through  traffic;  and' second,  what  are  the  net  earnings  on  the  pas- 
senger tr^  it  is  sought  to  require,  by  an  order  of  this  Commis- 
sion. 

[6]  In  this  case  the  burden  is  cast  upon  the  carrier  to  prove 
these  facts,  for  the  presumption  prescribed  by  statute  is  that  the 
failure  to  furnish  two  trains  in  each  direction  daily,  as  on  the 
Calmar  branch,  is  unreasonable. 

[6]  The  defendant  railway  company  has  presented  some  elab- 
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orate  statistical  data  as  to  the  net  revenues  from  the  present  pas- 
senger traffic  on  the  Oahnar  branch.  These  exhibits  present  very 
interesting  and  valuable  evidence  to  be  considered  in  this  case. 

In  arriving  at  the  maintenance  costs  chargeable  to  the  pas- 
senger traffic  the  defendant's  witness,  Mr.  Taylor,  stated  that 
it  was  not  thought  fair  to  say  that  one  ton  of  passenger  traffic 
gross  would  cost  a  maintenance  equal  to  one  ton  of  freight  gross ; 
"that  is  the  mechanical  action  (of  the  passenger  train)  would 
result  in  a  little  more  damage  than  on  a  freight  train  of  the  same 
tonnage."  He  then  proceeds  to  devise  a  formula  which,  when  ap- 
plied, produces  a  maintenance  cost  for  passenger  traffic  almost 
four  times  as  great  per  gross  ton  mile  as  on  the  freight  traffic. 
This  conclusion  immediately  creates  a  doubt  as  to  the  validity  of 
the  formula.  We  find  Mr.  Taylor  compiled  an  average  from  all 
the  railroads  in  the  country,  approximating  the  proportion  of 
maintenance  chargeable  to  passenger  traffic,  by  finding  a  ratio 
using  the  total  passenger  earnings  and  total  maintenance  for 
each  road  as  factors.  This  computation  is  based  upon  the  as- 
sumption that  each  company  is  maintaining  its  property  to  the 
same  standard,  varying  only  in  proportion  to  the  relative  amount 
of  passenger  traffic  handled.  This  assumption  is  fallacious,  and 
the  conclusion  untenable. 

[7]  Aside  from  these  facts,  the  representative  of  the  defend- 
ant carrier  produced  no  computations  crediting  the  branch  line 
passenger  traffic  with  any  portion  of  the  earnings  from  the  busi- 
ness which  it  originates,  except  on  the  mile  pro  rate  basis,  which 
we  hold  is  not  a  correct  method  of  accounting,  for  the  purpose  of 
determining  the  profitableness  of  branch  line  service. 

That  method  of  accounting  would  justify  the  abandonment 
of  practically  all  the  branch  line  service,  both  freight  and  pas- 
senger, of  any  of  these  railroads.  And  that  would  result,  not 
in  increased  net  revenues,  but  in  the  bankruptcy  of  any  railroad 
that  would  adopt  such  a  policy,  if  it  could  constitutionally  do 
80.  We  cannot  accept  any  conclusions  derived  from  that  pro- 
cess of  accounting.  The  fallacy  of  it  has  been  recognized  in  the 
voluntary  division  sheets  of  the  carriers  on  file  with  this  Com- 
mission, and  it  has  been  demonstrated  in  the  special  report  of 
the  Northern  Pacific  Company's  directors,  to  which  reference 

has  been  previously  made. 
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[8]  The  defendant  carrier  has  also  failed  to  show  as  by  com- 
petent evidence  the  total  net  earnings  from  all  the  traffic  on  this 
branch  line.  Consequently  we  are  nnable  to  determine  whether 
the  entire  passenger  and  freight  traffic,  or  the  passenger  traffic 
alone,  on  this  branch  line,  is  profitable  or  unprofitable. 

For  the  foregoing  reasons  we  conclude  that,  so  far  as  this 
record  shows,  the  passenger  train  service  on  that  portion  of  the 
line  of  the  defendant  railway  company  between  Monticello  and 
Calmar  is  inadequate,  and  that  the  said  company  is  not  properly 
performing  its  duties  as  a  common  carrier,  and  is  not  rendering 
suitable,  proper,  or  adequate  passenger  train  service  to  the  ter- 
ritory involved  herein.  The  said  carrier  has  not  shown  to  our 
satisfaction  that  it  should  be  relieved  from  the  obligation  to 
furnish  two  passenger  trains  each  way,  daily,  on  the  aforesaid 
portion  of  the  Calmar  branch. 

The  defendant  company  is  hereby  directed  to  rearrange  its 
present  passenger  train  schedules  on  said  branch,  or  else  to  operate 
an  additional  passenger  train  on  said  branch  for  a  trial  period 
of  six  months,  the  same  to  be  done  in  such  a  manner  as  to 
enable  parties  residing  at  or  near  the  towns  of  Strawberry  Pointy 
Waucoma,  Hawkeye,  Fayette,  Arlington,  Edgewood,  Hopkinton, 
Greeley,  Oneida,  and  Delhi,  to  go  to  their  county  seats,  or  else 
to  Cedar  Eapids  or  Davenport,  and  return  the  same  day.  Any 
rearrangement  of  present  schedules  must  not  be  made  so  as  to 
seriously  disarrange  present  connections.  If  it  is  determined 
by  the  carrier  to  put  on  an  additional  passenger  train,  then  the 
said  carrier  is  requested  to  keep  an  accurate  account  of  all  ex- 
penses and  earnings,  in  substantial  harmony  with  the  principles 
stated  in  this  opinion.  The  said  rearrangement  of  schedules  or 
added  passenger  trains  is  hereby  ordered  to  be  placed  in  opera- 
tion on  or  before  November  15,  1915. 

The  Commission  makes  no  order  for  additional  passenger 
service  at  Wheatland  or  Monticello.  The  residents  of  Wheat- 
land are  able,  at  the  present  time,  to  go  to  Cedar  Rapids  and 
Clinton  and  return  the  same  day ;  and  the  residents  of  Monticello 
are  able  to  go  to  Cedar  Rapids  and  return  the  same  day. 

0.  Thome,  Chairman;  J.  H.  Wilson,  Commissioner. 
P.U.R.ioiaA. 
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GommissicHier  Ouiher,  concturing: 

I  concur  with  the  majority  of  this  Commission  in  the  ruling 
filed  by  them^  in  so  far  only  as  the  order  made  by  them  in  this 
matter  is  concerned. 

I  am  nnable  to  agree  with  the  majority  of  this  Commission 
in  their  analysis  and  construction  of  chapter  176,  Acts  of  the 
35th  General  Assembly,  which  section  is  as  follows :  "That  section 
two  thousand  one  hundred  and  sixteen  of  the  Supplement  to  the 
Code  1907,  as  amended  by  chapter  one  hundred  and  twenty- 
eight,  Acts  of  the  thirty-third  General  Assembly,  be  and  the  same 
is  hereby  amended  by  adding  thereto  the  following: 

"That  every  railway  corporation,  owning  or  operating  lines 
of  railroads  of  more  than  twenty-five  miles  in  length  within  the 
limits  of  the  state  of  Iowa,  shall  maintain  a  service  of  not  less 
than  two  passenger  trains  each  way  every  twenty-four  tfours, 
over  the  entire  length  of  each  division  of  such  line,  or  lines,  when 
so  ordered  by  the  Board  of  Railroad  Commissioners.  It  is 
hereby  further  provided  that  passenger  service  of  less  than  the 
number  of  trains  provided  herein  shall  be  presumed  to  be  un- 
reasonable within  the  contemplation  of  §  2113  of  the  Supple- 
ment to  the  Code,  1907," 

I  call  attention  to  the  fact  that  the  foregoing  act  of  the  legisla- 
ture was  House  File  No.  484,  of  the  35th  General  Assembly,  and 
was  entitled  "An  Act  to  Amend  §  2116  of  the  Code  of  1907 
.  .  .  to  Define  What  is  Reasonable  Passenger  Service  on 
Certain  Lines  of  Railroad." 

I  believe  that  under  this  statute  two  passenger  trains  each 
way  every  twenty-four  hours,  on  railroads  more  than  25  miles 
in  length,  was  by  the  legislature  declared  to  be  a  reasonable 
service.  And  while  by  such  act  less  service  is  presumed  to  be 
unreasonable,  yet  such  presumption  may  be  overcome,  and  upon 
showing  by  the  railroad  that  the  use  made  by  the  public  of  the 
railroad  was  not  sufficient  to  justify  the  operation  of  two  trains, 
if  the  territory  served  by  the  road  did  not  support,  or  was  not 
sufficient  to  support,  two  trains  each  day,  then,  under  this  act 
and  the  general  powers  conferred  on  this  Soard,  the  operation  of 
two  trains  may  not  be  required. 

For  a  more  full  analysis  and  construction  of  this  statute,  I 
call  attention  to  the  ruling  made  by  the  majority  of  this  Com- 
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mission  in  the  case  of  Botsford  ▼•  Chicago  &  N.  W.  E.  Co. 
(Docket  A-1593)  infra,  810, 

The  burden  is  npon  the  railroad  to  show  that  such  a  condition 
of  facts  exists  as  that  it  should  be  relieved  from  providing  two 
trains  each  way  every  twenty-four  hours,  and,  in  my  judgment, 
it  has  not  shown  such  a  condition.  From  Monticello  to  Calmar 
but  one  train  each  way  is  operated  during  every  twenty-four 
hours.  I  am  not  satisfied  to  relieve  the  railroad  in  this  case 
from  furnishing  the  reasonable  train  service  required  by  the 
statutes  in  this  state. 

As  to  the  discussion  of  the  testimony  of  Mr.  Taylor,  and  the 
manner  in  which  he  arrived  at  the  maintenance  costs  chargeable 
to  passenger  traffic,  and  as  to  the  conclusions  to  be  reached  from 
his  testimony,  and  whether  or  not  Mr.  Taylor's  method  of  com- 
putation is  correct,  I  am  free  to  say  that  I  do  not  know.  I  do 
not  at  this  time  wish  to  accept  or  reject  his  testimony. 


IOWA  BOARD  OF  RAUiROAD  COMMISSIONERS. 

OEIS  BOTSFOBD,  Secretary  Commercial  Club  of  Des  Moines, 

CHICAGO  &  NOBTHWBSTERN  BAILWAY  COMPANY. 

[Docket  A-1503.] 

(Thome,  Gbairmaa,  dissents.) 

Service  ^  BaUroadB  ^  Additional    passenger     trains  ^  Operation     at 


1.  A  railroad  will  not  be  required  to  operate  an  additional  passen- 
ger train  on  a  branch  line  at  a  loss  for  the  convenience  of  a  limited 
population,  upon  the  sole  consideration  that  the  entire  system  is  being 
operated  at  a  profit. 

Service  ^  Railroads '^  Additional  passenger   train  ^^  Purpose  ^Oper^ 
ation  a  loss  —  Statutory  requirement. 

2.  A  railroad  will  not  be  required  to  operate  an  additional  train 
over  a  branch  line  to  enable  inhabitants  of  local  towns  to  Tisit  their 
state  capital,  county  seat,  or  principal  trading  point  and  return  the 
same  day,  where  the  additional  service  would  be  given  at  a  loss,  and 
the  carrier  has  complied  with  the  statute  ({  2116  of  Code  of  1907,  as 

P.U.R.1916A. 


Digitized  by 


Google 


BOTSFORD  ▼.  CHICAGO  &  N.  W.  R.  00.  Sll 

•mended  by  chapter  176  of  the  35tli  General  Assembly ),  wbioh  defines 
two  passenger  trains  each  way  per  day  to  be  a  reasonable  senioe. 

(lltome^  Commissioner,  dissentiitg,) 

[November  6,  1916.] 

CoMPULiNT  by  the  Des  Moines  Oommercial  Club,  and  by  the 
intervening  of  the  Algona  Commercial  Club  and  interested  cit- 
izens, to  require  the  Chicago  &  North  Western  Eailway  Com- 
pany to  operate  an  additional  passenger  train  daily  to  enable  the 
inhabitants  of  Algona  and  other  towns  to  visit  Des  Moines  or 
their  county  seat  or  principal  market  point  and  return  the  same 
day,  and  for  certain  other  train  service  which  was  not  urged  at 
the  hearing;  dismissed. 

Appearances:  E.  H.  Aishton,  Vice  President,  Chicago;  F. 
H.  Hammill,  Asst.  GenL  Supt,  Boone,  Iowa;  J.  C.  Davis,  At- 
torney, Des  Moines,  Iowa,  for  the  railway  company;  J.  H.  Hen- 
derson, Commerce  Counsel,  Des  Moines,  Iowa;  T.  P.  Harring- 
ton, Attorney  for  Algona  Commercial  Club;  Gteis  Botsford, 
Secretary  Commercial  Club,  Des  Moines,  Iowa,  for  the  peti- 
tioners. 

By  the  Board:  This  is  a  complaint  filed  June  26,  1913,  by 
the  Des  Moines  Commercial  Club  against  the  Chicago  &  North 
Western  Railway  Company,  asking,  first,  that  the  said  railway 
company  be  required  to  operate  a  train  daily  from  Ames  to  Des 
Moines,  to  leave  Ames  immediately  upon  the  arrival  of  the 
Chicago  mail  train ;  second,  that  said  road  be  required  to  operate 
a  train  from  Eagle  Grove  to  Des  Moines,  and  from  Des  Moines 
to  Eagle  Grove,  direct,  and  without  making  detour  to  Polk  City, 
and  with  only  sudi  stop  at  Ames  as  may  be  necessary  to  receive 
and  deliver  passengers  local  to  the  service,  which  train  should 
leave  Eagle  Grove  at  7  a.  m.^  and  leave  Des  Moines  at  4 :40  p.  m.^ 
and,  third,  that  it  be  required  to  operate  a  train  service  such  as 
that  the  people  in  the  territory  as  far  north  and  west  as  Algona, 
Sioux  Rapids,  Sac  City,  and  Ida  Grove  should  be  able  to  come 
to  Des  Moines  in  the  morning,  have  a  reasonable  time  there  for 
the  transaction  of  business,  and,  leaving,  have  a  train  that  would 
get  them  home  the  same  day. 

On  November  8,  1918,  the  Algona  Commercial  Club  and  citi- 
zens and  business  men  of  the  towns  of  Algona,  Burt^  Bancroft^ 
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Ledyard,  Lone  Rock,  Fenton,  Ringsted,  and  Dolliver,  asked  feave 
to  join  in  the  complaint  of  the  Des  Moines  Commercial  Club,  and, 
by  way  of  amendment,  asked  that  an  order  be  made  requiring  the 
0.  &  N.  W.  Ry.  Co.  to  extend  the  train  from  Eagle  Grove  north 
through  the  city  of  Algona,  either  to  Elmore  or  Fox  Lake,  and 
that  said  train  be  a  continuation  of  the  train  asked  by  the  Com- 
mercial Club  of  Des  Moines,  which  should  leave  Algona  early 
enough  in  the  morning  to  reach  Eagle  Grove  about  7  o'clock,  and 
leaving  Des  Moines  at  about  4 :40  p.  m.^  and  reach  Algona  the 
same  day. 

The  railroad  company  answered  these  complaints,  claiming 
that  the  various  contentions  were  not  just  or  fair,  and  asking 
that  they  be  dismissed,  and  specifically  claiming  that  an  addi- 
tional train  from  Eagle  Grove  to  Algona  or  Elmore  would  not 
pay  the  operating  expenses. 

Hearing  in  the  case  was  had,  and  testimony  taken,  at  Algona, 
on  November  12,  1913,  and  subsequent  hearings  were  had  at  the 
offices  of  this  Commission.  In  the  various  hearings,  it  finclly 
developed  that  the  only  matter  seriously  contended  for 
by  the  complainants  was  that  there  should  be  an  additional 
train  north  from  Eagle  Grove  to  Algona,  JBurt,  or  Ehnore,  or  to 
Fox  Lake.  At  the  time  of  the  hearing,  it  appeared  that  the  rail- 
road operated  two  trains  a  day,  each  way,  between  Des  Moines 
and  Algona^  one  train  leaving  Des  Moines  at  3 :10  a.  m.^  arriv- 
ing at  Algona  at  9 :10  a.  m.,  the  second  train  leaving  Des  Moines 
at  8 :25  a.  u.,  reaching  Algona  at  1 :27  p.  m.  Returning  to  Des 
Moines,  one  trair  k^:^es  Algona  at  2:10  p.  h.,  reaching  Dea 
Moines  at  6:85  p.  m.,  the  other  train  leaving  Algona  at  8 :02  p. 
M.,  reaching  Des  Moines  at  12 :55  a.  m.  It  is  conceded  by  all 
parties  that  by  this  train  schedule  a  person  is  unable  to  leave 
Algona  in  the  morning,  reach  Des  Moines,  and  return  to  Algona 
on  the  same  day.  Since  the  submission  of  this  matter,  the  Minn- 
eapolis &  St  Louis  Railroad  has  inaugurated  a  new  service  be- 
tween Algona  and  Des  Moines,  which  relieves  the  matter  some- 
what. Its  train  now  leaves  Algona  at  7 :40  a.  u.,  reaching  Des 
Moines  at  2 :15  p.  m.^  giving  the  afternoon  for  business,  and  re- 
turn may  be  made  to  Algona  the  next  morning.  It  is  also  con- 
ceded by  all  parties  that  the  service  from  Des  Moines  to  Algona 
permits  the  traveler  to  leave  Des  Moines  in  the  morning,  go  as 
far  north  as  Algona,  leaving  several  hours  in  which  to  transact 
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business,  and  return  to  Des  Moines  on  the  same  day.  Of  the 
service  from  Des  Moines  to  Algona  no  serious  criticism  is  made. 
But  the  inability  to  leave  Algona  in  the  morning,  get  to  Des 
Moines  in  time  to  transact  business,  and  return  to  Algona  in  the 
evening,  is  seriously  criticized. 

It  is  also  complained  that  the  citizens  of  Eoesuth  county  who 
live  along  the  line  of  the  Chicago  &  North  Western  north  of  Al- 
gona are  unable  to  go  from  their  respective  stations  by  this  rail- 
road to  their  county  seat,  Algona,  and  return  home  by  the  rail- 
road on  the  same  day.  It  is  therefore  contended  a  train  should 
be  started  at  some  point  north  of  Algona,  either  at  Elmore  or  at 
Fox  Lake,  in  time  to  reach  Des  Moines  about  11 :25  a.  u.,  and 
leave  Des  Moines  about  4:50  p.  m.^  in  order  that  the  people 
north  of  Algona  might  be  able  to  go  to  their  county  seat,  or  to 
Des  Moines,  and  return  the  same  day. 

Algona  is  the  county  seat  of  Kossuth  county,  Iowa.  It  is  12 
miles  north  of  the  south  line,  and  29  miles  south  of  the  north 
line  of  the  county.  It  is  124  miles  north  and  west  of  Des  Moines, 
and,  according  to  the  census  of  1910,  had  a  population  of  2,908. 
Kossuth  county  is  24  miles  wide,  east  and  west,  and  41  miles 
long,  north  and  south.  It  has  substantially  the  same  territory 
as  Winnebago  and  Hancock  counties  combined,  to  the  east, 'or 
of  Emmet  and  Palo  Alto  counties  combined,  to  the  west.  The 
population  of  Kossuth  county,  according  to  the  census  of  1910, 
was  21,971.  Its  north  line  is  the  boundary  line  between  the 
states  of  Iowa  and  Minnesota. 

Kossuth  county  is  served  by  the  following  named  railroads: 
The  Chicago,  Milwaukee,  &  St.  Paul  Railway,  ruiming  from 
east  to  west  across  the  county,  through  Algona;  the  Chicago, 
Rock  Island,  &  Pacific  Railway,  running  from  east  to  west,  on  a 
line  about  8  miles  south  of  the  north  line  of  the  county ;  it  also 
has  a  short  branch  extending  about  5  miles  west  from  the  east 
line  of  the  county,  and  about  equa*distant  from  the  line  of  the 
Milwaukee  to  the  main  line  of  the  Rock  Island,  above  described. 
The  Rock  Island  also  has  another  branch  crossing  the  southwest 
comer  of  Kossuth  county.  The  Minneapolis  &  St.  Louis  crosses 
the  southeast  comer  of  this  county,  and  it  now  operates  what  is 
known  as  the  Iowa  Central  road,  reaching  Algona  from  the 
southeast     In  addition  to  these  lines  there  is  the  line  of  the 
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North  Western,  about  which  these  complaints  have  been  filed. 
It  is  a  line  extending  from  Des  Moines  to  Ames,  crossing  the 
main  line  of  the  North  Western,  which  runs  east  and  west  across 
the  state  of  Iowa.  From  Ames  this  road  proceeds  to  Jewell 
Junction,  where  it  crosses  the  branch  of  the  North  Western  run- 
ning from  Tama,  Iowa,  to  Onawa.  From  Jewell  Jimction  it 
runs  in  a  northwesterly  direction  to  Eagle  Grove,,  a  junction 
point  of  this  road,  one  branch  running  from  Eagle  Grove  to 
Hawarden,  the  other  branch  running  north  and  westerly,  through 
Algona,  to  Burt,  at  which  point  this  road  branches,  one  branch 
leading  to  Elmore,  Minnesota,  the  other  branch  leading  to  the 
northwest  to  Fox  Lake,  Minnesota.  This  line  of  road  imder 
consideration  is  only  a  branch  connecting  line. 

The  Chicago,  Milwaukee,  &  St.  Paul  Eailway,  above  referred 
to,  is  a  line  operated  as  a  main  line  across  the  state  of  Iowa. 
Situated  about  52  miles  east  of  Algona  is  the  city  of  Mason  City, 
which,  according  to  the  census  of  1910,  had  a  population  of  11,- 
230.  Its  present  population  we  understand  to  be  more  than 
15,000.  This  railroad  runs  through  such  county  seats  as  Spen- 
cer, Emmettsburg,  Garner,  Mason  City,  Charles  City,  and  New 
Hampton.  The  very  large  part  of  the  traffic  of  Algona  and  Kos- 
suth county,  both  freight  and  passenger,  follows  along  the  line 
of  this  railroad.  It  is  naturally  the  line  of  travel  of  the  people 
in  that  portion  of  the  state.  This  railroad  operates  the  following 
trains  going  west  through  Algona:  Leave  at  8:40  a.  m.^  12:10 
p.  M,  and  3:55  p.  m.;  and  going  east,  leave  Algona  at  6:41 
A.  M.^  2  p.  M.^  and  5 :15  p.  m.  By  these  trains,  all  the  principal 
cities  in  the  middle  west  can  be  reached,  or  connections  made 
with  other  roads  by  which  such  cities  may  be  reached.  The 
points  sought  to  be  reached  by  the  additional  train  asked  for  are 
Des  Moines  and  the  intermediate  points,  and  also  to  enable  pass- 
engers from  Algona,  or  the  north  part  of  Kossuth  county,  to 
reach  such  cities  as  Boone,  Marshalltown,  and  Cedar  Bapids. 

The  train  leaving  Des  Moines  at  3 :40  a.  m.  carries  the  Des 
Moines  newspapers,  mail,  express,  and,  running  to  Ames,  it 
there  makes  connection  with  both  the  east  and  west  bound  passen- 
ger trains,  especially  making  connection  with  a  mail  train  over 
the  North  Western  from  the  east,  which  carries  all  th4  mail 
arriving  from  eastern  Iowa.     It  also  makes  connection  with  a 
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train  from  the  west  On  the  connections  of  this  3:40  a.  m. 
train,  that  part  of  Iowa  north  of  Ames,  served  by  the  North 
Western^  depends  for  the  distribution  of  mail  and  the  express. 
This  includes  all  stations  on  the  Hawarden  line,  and  the  defend- 
ant's lines  from  Jewell  Junction  west,  on  the  Jewell  Junction- 
Onawa  Line.  Through  its  connection  at  Eagle  Orove  this  train 
has  connections  at  Sanborn  for  all  Minnesota  and  South  Dakota 
points,  and  the  entire  western  portion  of  the  North  Western 
lines.  The  other  train,  leaving  Des  Moines  at  8 :25  a.  m.^  makes 
connection  at  Ames  with  a  local  train  for  Cedar  Bapids,  and  it 
also  makes  connection  with  North  Western  trains  going  west, 
for  Denver  and  San  Francisco.  Southboimd,  these  trains  make 
very  good  connections  from  the  Black  Hills  and  South  Dakota 
country. 

The  train  leaving  Algona  at  about  1  p.  ic.  starts  at  Elmore, 
Minnesota.  It  has  connection  with  St.  Paul  trains,  and  makes 
connections  with  Ames,  and  with  the  train  from  Sioux  City. 
The  principal  motive  in  making  this  time  card  was  to  make  con- 
nections with  through  trains  at  Des  Moines,  Ames,  Jewell  Junc- 
tion, and  Eagle  Orove. 

Ordinarily,  two  trains  each  way  a  day,  in  a  branch  line  serv- 
ice, is  considered  sufficient  In  this  case  it  is  practically  con- 
ceded that  there  is  a  sufficient  number  of  trains,  but  the 
contention  is  that  they  are  not  properly  spaced.  No  complaint 
is  made  of  the  service  in  the  way  of  express  or  mail.  It  is  quite 
conclusively  shovm  in  this  case  that  a  material  change  in  the 
present  schedule  of  trains  would  detract  from  the  mail  and  ex- 
press service  in  the  territory  north  of  Eagle  Grove,  and  would 
interfere  with,  and  in  many  instances  prevent,  through  service 
maintained  by  the  North  Western  Railway  through  this  terri- 
tory. 

The  real  question  in  this  case  is  whether  or  not,  having  already 
two  trains  each  way  per  day,  and  having  a  mail  and  express 
service  of  which  no  complaint  is  made,  and  a  passenger  service 
which  affords  good  connections  for  persons  desiring  to  travel 
east  or  west  along  the  main  lines  of  the  North  Western,  it  should 
be  required  to  furnish  a  third  or  additional  train,  which  would 
enable  the  people  of  Algona  to  travel  to  Des  Moines  and  return 
in  the  same  day. 
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On  August  15th,  1909,  the  North  Western  Railroad,  at  the 
solicitation  of  the  people  of  Algona,  put  on  an  extra  train  from 
Eagle  Grove  to  Elmore,  substantially  as  is  now  asked  in  this 
case.  It  was  discontinued  January  10,  1910.  A  record  was 
kept  of  the  operation  of  this  train  for  thirty  days,  during  which 
period  the  expense  of  the  operation  of  this  train  was  $2,178. 
This  expense  did  not  include  any  charge  for  maintenance  of 
way,  structures,  interest  on  plant,  or  anything  of  that  nature. 
The  total  earnings  of  the  train  for  the  same  period  was  $921.62, 
leaving  a  deficit  of  $1,256.38.  When  this  train  was  abandoned, 
the  general  manager  of  the  road  gave  as  a  reason  for  such  aban- 
donment that  the  patronage  given  to  it  by  the  public  did  not 
justify  the  expense  of  continuing  the  service.  Afterwards,  about 
November,  1911^  the  matter  of  this  train  was  again  taken  up  by 
some  interested  parties  in  Des  Moines,  and  it  was  agreed  by  the 
representatives  of  the  Chicago  &  North  Western  that  they  would 
reinstate  the  train  between  Elmore  and  Eagle  Grove,  connecting 
at  Eagle  Grove  with  the  morning  train  into  Des  Moines,  and 
the  evening  train  out  of  Des  Moines,  operate  it  for  six  months, 
keep  a  record  of  its  earnings ;  that  the  train  was  to  be  advertised 
by  the  Commercial  Club  of  Des  Moines,  who  should  endeavor  to 
make  the  train  a  financial  success;  and,  in  order  that  the  train 
might  have  a  fair  trial,  it  was  suggested  and  agreed  that  it 
should  not  be  put  on  until  the  spring  of  1912.  It  was  put  on 
April  22,  1912,  and  operated  until  November  3d  of  the  same 
year.  Special  account  of  the  earnings  of  this  train  was  kept, 
as  well  as  of  the  operating  expenses,  for  the  period  from  April 
22d  to  September  30,  1912.  The  operating  expenses,  aside  from 
the  maintenance  of  way,  structures,  interest  on  plant,  equip- 
ment, and  taxes,  during  this  period,  was  $10,091.40.  The  re- 
ceipts for  the  same  time  were  $6,047.64,  making  a  deficit  of  $4,- 
043.76. 

During  tbe  hearing  of  this  matter,  it  was  suggested  that  the 
operation  of  the  train  might  be  extended  from  Eagle  Grove  to 
Burt,  instead  of  to  Elmore  or  Eox  Lake.  Upon  the  showing 
made,  we  believe  the  only  real  decrease  in  expense  of  operating 
the  train  from  Eagle  Grove  to  Burt,  and  return,  would  be  the 
saving  of  the  fuel,  and  a  small  difference  in  the  pay  of  the  en- 
gine crew,  and  possibly  some  other  minor  savings. 
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Concerning  the  matter  of  the  earnings  of  the  experimental 
train  put  on  in  1912,  some  challenge  is  made  of  the  correctness 
of  the  account  of  the  earnings^  it  being  claimed  that  the  train 
was  never  given  a  trial  under  right  conditions;  that  the  ticket 
offices  on  the  north  end  of  the  line  were  closed;  and  that  no 
credit  was  given  for  the  proportion  of  business  originated  on 
this  line  and  delivered  to  other  parts  of  the  system;  that  by 
reason  of  the  ticket  offices  not  being  open,  the  cash  fares  which 
were  paid  were  not  properly  credited  to  the  part  of  the  road 
north  of  Eagle  Grove.  We  doubt  if  such  matters  were  of  suffi- 
cient amount  to  materially  affect  the  showing  made^ 

We  have  already  called  attention  to  the  different  railroads 
traversing  Kossuth  county.  Attention  should  be  called  to  the 
fact  that  from  Eagle  Grove  to  Luverne,  a  little  more  than  half 
way  to  Algona,  the  I^orth  Western  is  practically  paralleled  on 
the  west  by  a  line  of  the  Eock  Jsland.  At  Luveme  tlie  !N'orth 
Western  is  crossed  by  the  Minneapolis  &  St.  Louis.  On  the- east 
of  the  North  Western  is  the  Iowa  Central,  now  operated  by  the 
M.  &  St.  L.,  which  practically  parallels  the  North  Western  for 
a  distance  of  about  33  miles.  Having  all  these  matters  in  mind, 
it  is  apparent  that  the  population  to  be  served  in  the  territory 
from  Eagle  Grove  north  to  the  Minnesota  line,  by  the  North 
Western  Railroad,  is  very  limited. 

There  is  a  part  of  the  business  of  ISossuth  county,  as  well  as 
of  every  other  county,  which  is  tributary  to  Des  Moines,  by 
reason  of  the  fact  that  Des  Moines  is  the  capital,  and  that  the 
supreme  court  holds  all  of  its  sessions  there,  and  of  the  business 
connection  which  the  different  county  officers,  lawyers,  and  some 
other  business  men  through  the  state,  must  continually  have 
with  the  officers  of  the  state;  it  is  necessary  that  such  persons 
should  go  to  Des  Moines  with  more  or  less  frequency.  But  the 
location  of  Algona,  the  distance  that  it  is  removed  from  Des 
Moines,  and  the  lines  of  railroad  by  which  it  is  served,  its  prox- 
imity to  Mason  City  and  other  large  towns  in  the  north  part  of 
the  state, — all  indicate  that  the  large  part  of  the  business  of  Al- 
gona and  Kossuth  county  is  not  naturally  tributary  to  Des 
Moines.  The  percentage  of  the  people  of  Kossuth  county  who 
would  naturally  travel  to  Des  Moines  is  very  small.  During  the 
hearing  of  this  matter,  it  was  admitted  by  the  representative  of 
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the  Commercial  Club  of  Algona  that  the  number  of  trains  from 
Algona  to  Des  Moines  vraB  sufficient^  but  it  was  claimed  that  they 
were  not  properly  spaced  for  the  convenience  of  the  people  of 
Kossuth  county.  When  it  was  suggested  that  the  trains  should 
be  spaced  differently,  it  was  then  objected  that  that  would  inter- 
fere with  their  connections  for  through  travel,  for  mail  and  ex- 
press ;  and  the  people  of  Kossuth  county  could  not  agree  to  such 
change.  When  all  these  matters  are  taken  into  consideration, 
we  find  that  the  testimony  clearly  establishes  the  fact  that  the 
present  train  schedule  causes  inconvenience  to  those  persons  from 
that  locality  who  wish  to  travel  to  Des  Moines.  It  was  not 
shown  just  what  percentage  of  the  people  were  so  inconven- 
ienced, but,  taking  everything  into  consideration,  it  must  be  that 
it  is  only  a  small  percentage.  The  attempt  on  the  part  of  the  com- 
plainants in  this  matter  is  to  retain  all  the  benefits  of  connections 
for  through  travel,  and  of  an  adequate  mail  and  express  service, 
and,*  while  retaining  these,  to  increase  the  train  service  to  such 
an  extent  as  that  Algona  shall  be  put  into  close  connection  with 
Des  Moines. 

There  is  no  question  but  that  adequate  or  reasonable  facilities 
must  be  furnished  by  a  railroad.  Keasonably  adequate  service 
must  be  rendered  by  the  railroad,  even  though  it  is  not  remu- 
nerative, or  even  if  such  service  in  some  cases  be  accompanied  by 
a  pecuniary  loss.  ''The  nature  and  extent  of  the  existing  facil- 
ities furnished  by  a  carrier  for  the  public  convenience  are  essen- 
tial to  be  considered  in  determining  whether  an  order  directing 
an  increase  in  such  facilities  is  just  and  reasonable,  and  that  the 
deficiency  of  facilities  must  clearly  appear  to  justify  an  order 
directing  the  furnishing  of  new  and  additional  facilities."  At- 
lantic Coast  Line  R.  Co.  v.  North  Carolina  Corp.  Commission, 
206  IT.  S.  p.  1-22,  51  L.  cd.  983-943,  27  Sup.  Ct.  Rep.  585,  11 
Ann.  Cas.  398. 

The  exact  question  presented  here  is:  When  on  a  branch  line 
two  trains  each  way  are  being  operated,  and  there  is  no  substan- 
tial complaint  as  to  mail  and  express,  no  complaint  of  people 
from  the  south  who  wish  to  reach  Al^cona  and  return,  and  the 
only  complaint  is  of  travelers  going  from  the  north  to  the  south ; 
when  there  is  no  criticism  of  the  connections  which  are  made  by 
the  present  train  service  for  eastern,  western,   and  northern 

P.U.R.1916A. 


Digitized  by 


Google 


BOTSFORD  T.  CHIGAOO  4  N.  W.  R.  00.  S10 

points,  and  the  number  of  persons  to  be  accommodated  by  the 
additional  train  is  Tery  limited ;  also  considering  the  location  of 
Algona  with  reference  to  Des  Moines  and  with  other  cities  of 
the  state;  the  train  service  of  the  6ther  roads  serving  the  same 
territory;  that  the  two  trials  by  the  railroad  company  of  the 
service  now  asked  showed  that  such  trains  were  operated  at  a 
considerable  loss, — should  the  railroad  be  required  to  operate  an 
additional  train  each  way  in  order  that  people  north  of  Algona 
may  go  to  and  return  from  their  county  seat  the  same  day,  and 
that  passengers  from  Algona  may  go  to  and  return  from  Des 
Moines  the  same  day,  when  such  service  will  be  attended  with  a 
loss! 

There  is  no  question  but  that  a  part  of  the  inhabitants  of  Kos- 
suth county  are  inconvenienced  by  reason  of  their  being  unable 
to  get  from  their  homes  to  Algona  and  return  the  same  day,  and 
others  are  inconvenienced  by  being  unable  to  leave  Algona  for 
the  south  and  return  on  the  same  day.  Probably  every  train 
schedule  causes  inconvenience  to  someone.  All  inconvenience 
could  be  avoided  only  by  making  a  schedule  for  each  individual, 
and  then  changing  this  schedule  with  the  changing  needs  of  that 
individual.  In  practice,  train  schedules  must  be  made  with 
reference  to  the  entire  traveling  public  on  the  division  to  which 
the  schedule  applies,  and  the  relation  of  the  trains  on  this  divi- 
sion to  trains  on  other  divisions.  The  same  inconvenience  which 
the  individual  may  suffer  as  the  result  of  a  particular  schedule, 
all  the  patrons  of  a  certain  division  may  suffer  because  of  lack  of 
articulation  between  the  schedules  prevailing  on  the  different 
divisions.  Bushnell  v.  Chicago,  M.  &  St  P.  R.  Co.  1  Wis.  R. 
C.  B.  532.  Inconvenience  to  a  few,  or  even  to  many,  inhabitants 
of  a  certain  town  or  community,  does  not  necessarily  demonstrate 
that  the  service  afforded  by  a  railway  company  at  that  point  is 
inadequate.  Tate  v.  Chicago,  B.  ft  Q.  R  Co.  8  Wis.  R  C,  R. 
32.  In  examining  this  matter,  it  becomes  important  to  under- 
stand what  is  adequate  service.  The  people  of  Kossuth  county 
are  entitled  to  adequate  service,  but  they  cannot  require  more 
than  adequate  or  reasonable  service. 

The  Railroad  Commissioners  of  South  Carolina  made  an 
order  requiring  the  Atlantic  Coast  Line  Railroad  Company  to 
stop  its  through  train  running  between  Jersey  City,  New  Jer- 
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867;  ^^^  TampE;  Florida,  at  a  atatlon  called  Latta,  a  small  sta- 
tion in  South  Carolina.  This  order  was  not  obeyed.  It  became 
the  subject  of  action  in  the  courts  of  South  Carolina,  and  from 
the  judgment  of  its  supreme  court  the  said  railroad  appealed  to 
the  Supreme  Court  of  the  United  States,  whose  opinion  was  re- 
ported in  Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207  U.  S. 
p.  328,  52  L.  ed.  230,  28  Sup.  Ct  Rep.  121.  It  was  claimed  by 
the  people  of  Latta  that  they  were  entitled  to  adequate  service. 
The  order  of  the  Railroad  Commissioners  was  reversed.  The 
court  said:  ^^The  term  'adequate  or  reasonable  facilities'  is  not 
in  its  nature  capable  of  exact  definition.  It  is  a  relative  expres- 
sion, and  has  to  be  considered  as  calling  for  such  facilities  as 
might  be  fairly  demanded,  regard  being  had,  among  other  things, 
to  the  size  of  the  place,  the  extent  of  the  demand  for  transport- 
ation, the  cost  of  furnishing  the  additional  accommodations 
asked  for,  and  to  all  other  facts  which  would  have  a  bearing 
upon  the  question  of  convenience  and  cost  •  •  •  That  the 
inhabitants  of  a  place  demand  greater  facilities  than  they  have 
is  not  at  all  conclusive  as  to  the  reasonableness  of  their  demand 
for  something  more." 

The  United  States  Supreme  Court,  in  the  case  just  cited,  also 
said,  on  page  337:  ''It  is  not  reasonable  to  suppose  that  the 
same  facilities  can  be  given  to  places  of  veiy  small  population 
that  are  supplied  to  their  neighbors  who  live  in  much  larger 
communities.  •  •  •  Nevertheless,  the  fair  needs  of  the  lo- 
cality for  transportation  to  other  local  points  must  be  considered 
and  provided  for.*' 

The  converse  of  this  was  stated  by  this  Commission  in  1891, 
as  follows:  ^'Service  that  would  be  reasonable  and  fully  ade- 
quate on  a  branch  line  doing  but  little  business  would  be  entirely 
inadequate  and  unreasonable  to  a  through  line  connecting  great 
trade  centers,  and  passing  through  smaller  trade  centers  and 
thrifty  and  populous  stations  tributary  thereto."  In  the  Matter 
of  Passenger  Facilities  of  C.  R.  I.  &  P.  Iowa  R.  C.  R.  1891, 
803-809. 

Applying  these  statements  of  the  meaning  of  the  term  "ade- 
quate service"  or  "reasonable  facilities,"  to  the  situation,  we  find 
the  matter  greatly  clarified. 

[1]  In  Smyth  v.  Ames,  169  U.  S.  pp.  466-541,  42  L.  ed.  819- 
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847, 18  Sup.  Ct  Bep.  418,  it  is  said :  ''The  state  cannot  justify 
unreasonably  low  rates  for  domestic  transportation^  considered 
alone  upon  the  ground  that  the  carrier  is  earning  large  profits  on 
its  interstate  business,  over  which,  so  far  as  rates  are  concerned, 
the  state  has  no  control." 

The  principle  contained  in  this  statement  is  applicable  to  the 
situation  in  this  case.  It  is  claimed  by  the  complainants  that 
the  railroad  company  should  be  required  to  operate  the  addi- 
tional train  for  the  convenience  of  the  people  of  Kossuth  county, 
even  though  the  same  would  be  operated  at  a  loss,  giving  as  a 
reason  for  their  claim  that  the  railroad  company  was  making 
such  profits  on  its  whole  system  that  the  small  loss  occasioned  by 
ihe  operation  of  this  train  would  not  materially  affect  its  earn* 
ings.  In  principle,  the  two  cases  are  the  same.  The  state, 
through  its  officers,  cannot  justify  an  order  for  train  service 
within  this  state,  considered  alone  upon  the  ground  that  the 
company  is  making  profits  as  a  whole.  This  same  doctrine  was 
reannounced  by  the  United  States  Supreme  Court  in  the  case 
of  Northern  P.  K.  Co.  v.  North  Dakota,  236  U.  S.  585,  59  L-  ed- 
735,  L.R.A.— ,  — ,  P.ir.R.1915C,  277,  35  Sup.  Ct  Eep.  429, 
March  8,  1915.  The  court  said:  "As  a  carrier  for  hire,  it  can- 
not be  required  to  carry  persons  or  goods  gratuitously.  The  case 
would  not  be  altered  by  the  assertion  that  the  public  interest  de- 
manded such  carriage.  The  public  interest  cannot  be  invoked 
as  a  justification  for  demands  which  pass  the  limits  of  reasonable 
protection,  and  seek  to  impose  upon  the  carrier  and  its  property 
burdens  which  are  not  incident  to  its  engagement.  •  •  •  We 
have,  then,  to  apply  these  familiar  principles  to  a  case  where  a 
state  has  attempted  to  fix  a  rate  for  the  transportation  of  a  com- 
modity under  which,  taking  the  results  of  the  business  to  which 
the  rate  is  applied,  the  carrier  is  compelled  to  transport  the  com- 
modity for  less  than  cost,  or  without  substantial  compensation 
in  addition  to  cost." 

While  the  case  just  quoted  from  was  concerning  a  freight  rate, 
yet  the  principle  is  not  different.  The  Supreme  Court  of  the 
United  States,  in  the  case  of  Norfolk  &  W.  E.  Co.  v.  Conley,  286 
U.  S.  605,  59  L.  ed.  745,  P.U.R.  1915C,  293,  35  Sup.  Ct.  Rep. 
437,  decijled  March  8,  1915,  where  the  two-cent-passenger  law 
was  involved,  said:     "The  fundamental  question  presented  is 
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whether  the  validity  of  the  passenger  rate  can  be  determined  bj 
its  effect  upon  the  passenger  business  of  the  company,  separately 
considered.  •  •  •  The  passenger  trafSc  is  one  of  the  main 
departments  of  the  company's  business ;  it  has  its  separate  equip- 
ment, and  its  separate  organization  and  management,  and  of  ne- 
cessity its  own  rates.  In  making  a  reasonable  adjustment  of  the 
carrier's  charges,  the  state  is  under  no  obligation  to  secure  the 
same  rate  of  return  from  each  of  the  two  principal  departments 
of  business,  passenger  and  freight ;  but  the  state  may  not  select 
either  of  these  departments  for  arbitrary  control."  "The  devo- 
tion of  the  property  of  the  carrier  to  public  use  is  qualified  by 
the  condition  of  the  carrier's  undertaking  that  its  services  are 
to  be  performed  for  reasonable  reward." 

From  the  principles  announced  in  these  cases,  we  reach  tiie 
conclusion  that  the  state,  acting  through  its  legislature,  courts, 
or  railroad  commission,  cannot  exercise  the  arbitrary  rights  of 
owner,  but  must  consider  the  question  in  tiie  matter  of  service, 
whether  freight  or  passenger,  as  to  whether  or  not  fair  compen- 
sation will  be  the  result  of  such  orders,  legislation,  or  decree  that 
might  be  made. 

The  case  of  the  Atlantic  Coast  Line  R.  Co.  v.  North  Carolina 
Corp.  Commission,  206  U.  S.  p.  1,  61  L.  ed.  983,  27  Sup.  Ct.  Rep. 
686,  11  Ann.  Cas.  898,  has  been  generally  regarded  as  authority 
for  the  proposition  that  a  railroad  may  be  required  to  furnish 
service,  even  though  such  service  be  accompanied  by  a  pecuniary 
loss.  The  case  just  referred  to  does  so  hold.  It  is  a  case  where 
it  was  sought  to  require  the  railroad  company  to  continue  to 
operate  a  short  connecting  line,  and  the  railroad  company  showed 
that  its  operation  would  be  continued  at  a  loss.  On  pages  14 
and  16  of  said  report  the  importance  of  the  connection  is  pointed 
out,  and  the  fact  that  the  connection  afforded  the  principal, 
means  of  travel  between  the  east  and  west  parts  of  the  state.  It 
was  also  shown  that  the  daily  loss  by  the  operation  of  this  train 
would  be  about  $16.  The  importance  of  the  connection  became 
apparent  when  it  was  shown  that  without  the  operation  of  this 
short  line  there  was  no  connection  with  any  train  over  a  large 
area  covered  by  the  branch  roads  of  this  line,  which  branch  roads 
served  a  population  of  400,000  people.  On  page  26  of  said  re- 
port, it  is  said:  "The  fact  that  the  furnishing  of  a  necessary 
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facility  ordered  may  occasion  an  incidental  pecuniary  loss  is  an 
important  criterion  to  be  taken  into  view  in  determining  the 
reasonableness  of  the  order^  but  it  is  not  the  only  one/'  That 
case  presented  the  question  whether  the  operation  of  a  line  might 
be  abandoned.  The  case  we  are  dealing  with  presents  the  ques- 
tion not  of  abandonment,  but  of  additional  service.  The  two 
cases  are  materially  diiferent. 

This  Commission  has  heretofore  held  tliat  the  operation  of  a 
passenger  train  at  a  loss  is  a  matter  which  may  justify  the  refuse 
al  of  an  order  for  an  additional  train. 

In  the  application  of  the  citizens  of  Pleasanton  v.  D.  M.  & 
K.  0.  E.  Co.  Iowa  R  C.  E.  1893,  p.  139,  the  petition  was  for 
additional  train  service  on  a  line  where  only  one  passenger  train 
was  run  each  way  per  day.  The  record  showed  that  the  addi- 
tional train  asked  for  had  at  one  time  been  operated,  but  did  not 
pay  operating  expenses.  No  showing  was  made  that  conditions 
had  ch)SLnged.  The  Commission  said :  'Trom  the  showing  made, 
the  Commissioners  do  not  see  their  way  clear  to  order  the 
additional  passenger  train.'^ 

The  matter  sought  to  be  provided  against  in  this  case  is  for 
the  benefit  of  a  purely  local  situation  very  limited  in  extent. 
The  order  for  the  extra  service  in  206  U.  S.  p.  1,  was  based  upon 
the  finding  that  the  connecting  line  was  necessary  to  afford  con- 
nections to  the  people  in  the  east  with  the  people  in  the  west 
part  of  the  state;  that  the  average  net  earnings  of  the  railway 
from  its  business  in  North  Carolina  were  of  such  a  character 
that  an  adequate  remuneration  would  remain  after  allowing  for 
all  possible  loss  which  might  arise  from  operating  the  train 
ordered.  Contrasting  the  facts  in  this  North  Carolina  case,  we 
find,  as  stated,  that  the  service  sought  to  be  continued  was  a  con- 
nection which  served  a  population  of  400,000  people.  Such  a 
state  of  facts  does  not  exist  in  the  matter  now  under  consider- 
ation. We  have  shown  that  the  whole  county  of  Kossuth  con- 
tains less  than  22,000  people ;  that  it  is  traversed  by  other  roads ; 
that  it  has  one  main  tnmk  line  crossing  it,  and  various  other 
lines  also  traversing  it.  In  order  to  get  a  population  of  400,000 
people  in  the  territory  in  which  Kossuth  is  located,  it  would  be 
necessary  to  include  all  the  counties,  commencing  with  Osceola 

south  to  Ida,  east  to  Grundy,  north  to  Mitchell.  This  territory 
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contains  a  population  of  about  422,000.  We  may  leave  out  of 
it  Ida  and  Sac,  and  we  will  then  have  somewhat  less  than  400,- 
000.  A  glance  at  the  map  of  Iowa  will  show  at  once  that  the 
situation  in  this  case  is  so  entirely  different  from  the  facts  in 
the  206  U.  S.  that  it  can  have  but  little  bearing  upon  the  propo- 
sition that  this  railroad  should  be  required  to  operate  an  addi- 
tional train,  if  its  operation  would  be  at  a  loss. 

[2]  The  petitioners  claim  that  it  has  uniformly  been  held 
by  this  Commission  that  ''adequate  service"  requires  the  carrier 
to  so  operate  its  trains  as  to  permit  persons  to  go  from  their 
local  towns  to  their  county  seat,  or  principal  market  town  or 
city,  and  return  the  same  day.  This  statement  is  somewhat 
stronger  than  is  justified.  An  examination  of  the  rulings  and 
records  of  this  Commission  will  disclose  that  it  has  uniformly 
required  such  service  where  such  requirements  did  not  disaiv 
range  through  connections,  and  where  it  could  be  given  without 
additional  expense.  An  examination  of  the  records  in  the 
various  cases  in  which  such  rulings  were  made  will,  we  think, 
show  that  such  rulings  were  justified  in  each  of  those  cases. 

In  Greenfield  v.  Chicago,  B.  &  Q.  E.  Co.  Iowa  C.  R.  1891,  p. 
763,  an  additional  mixed  train  was  asked  for,  to  leave  Cumber- 
land in  the  morning,  jrun  to  Cumberland,  and  return  in  the  eve- 
ning. At  that  time,  the  only  train  service  was  a  mixed  train 
leaving  Creston  in  the  morning,  for  Cumberland,  and  returning 
in  the  evening.  The  Commission  reached  the  conclusion  "that 
tiie  majority  of  the  travel  is  to  the  south  and  return,  and  are  of 
the  opinion  that  the  trains  should  be  run  to  accommodate  such 
travel."    The  extra  train  petitioned  for  was  ordered. 

In  the  Matter  of-  the  Passenger  Facilities  on  the  0.  R.  I.  & 
P.  R.  Co.,  in  the  Commissioners'  Report  of  1891,  p.  803,  the 
complaint  was  that  the  only  two  trains  going  east  through  Tifiin, 
which  is  on  the  main  line  of  the  Rock  Island  and  the  first  station 
west  of  Iowa  City,  carrying  passengers,  were  a  freight  at  5  p.  m., 
and  a  passenger  at  9:30  p.  m.  The  Commission  found  such 
service  was  not  adequate,  and  ordered  such  train  service  as  would 
permit  the  patrons  of  the  road  to  go  to  and  return  from  the 
county  seats  and  trade  centers  on  the  same  day. 

In  Atalissa  v.  Chicago,  R.  I.  &  P.  R.  Co.  Iowa  C.  R.  1897, 
p.  76,  the  complaint  was  that  the  passenger  service  to  the  west 
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was  inadequate;  that  the  morning  train  goes  west  at  9  o'clock, 
and  they  want  a  train  going  west  at  10 :30  to  stop  when  flagged. 
The  secretary  of  this  Board,  acting  for  the  Commission,  in 
speaking  of  the  service  the  people  of  the  community  were  en- 
titled to,  said :  "They  should  be  provided,  where  it  can  be  done 
without  any  expense,  with  quick  and  convenient  means  of  going 
to  and  from  the  county  seat  of  the  county  in  which  they  may 
reside.''  It  was  afterwards  agreed  by  the  company  to  give  the 
desired  service.  There  was  no  necessity  for  a  ruling  by  the 
Board,  and  there  was  none. 

In  Wehde  v.  C.  G.  W.  R.  Co.  Iowa  0.  R  1896,  p.  130,  the 
complaint  was  that  the  road  refused  to  stop  certain  trains  at 
Berwick  which  had  formerly  made  the  stop,  by  reason  *of  which 
passengers  were  unable  to  get  to  and  from  Des  Moines  the  same 
day.  The  company  granted  the  application  the  next  day  after  it 
was  filed.  There  was  no  ruling  of  this  Board.  No  extra  train 
was  asked. 

The  Bassett  v.  Chicago,  M.  &  St.  P.  R.  Co.  Iowa  C.  R.  1904, 
p.  304,  is  a  case  where  three  or  four  trains  went  each  way 
through  the  town,  a  part  of  which  did  not  stop  at  Bassett,  and 
therefore  they  were  unable  to  get  to  and  from  the  county  seat  the 
same  day.  Without  any  hearing  or  order  the  road  granted  the 
request,  and  scheduled  their  trains  to  stop  on  signal.  The  serv- 
ice was  given  without  any  extra  trains. 

In  Santiago  v.  Chicago,  St.  P.  &  K.  C.  R.  Co.  Iowa  C.  R  1892, 
p.  787,  complaint  was  made  that  the  road  ran  two  passenger 
trains  eadi  way  through  these  towns.  Only  one  train  each  way 
stopped,  and  that  passengers  were  unable  to  go  to  and  from  Des 
Moines,  20  miles,  the  same  day,  which  they  might  do  if  another 
train  would  stop.  This  was  ordered.  It  caused  no  additional 
expense. 

The  foregoing  are  substantially  all  of  the  cases  in  which  this 
Commission  has  at  various  times  made  formal  rulings  in  which 
they  held  that  it  was  the  duty  of  the  railroad  to  so  operate  its 
trains  as  to  permit  patrons  of  the  road  to  go  to  and  from  their 
county  seat,  or  principal  trading  city,  in  one  day. 

This  Commission  has,  in  other  cases,  under  different  circum- 
stances, refused  to  make  such  orders.  In  Printy  v.  B.  C.  R.  & 
N.  R.  Co.  Iowa  C.  R.  1892,  p.  742,  the  burden  of  the  complaint 
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seemed  to  be  that  the  people  of  Center  Pointy  18  miles  from 
Cedar  Bapids^  19  miles  from  Marion^  ^^cannot  go  to  these  two 
places  and  return  home  the  same  day."  There  were  already  two 
trains  each  way  daily.  This  complaint  was  dismissed  by  the 
Commission. 

In  Canfield  v.  L  C.  R.  Co.  Iowa  0.  R  1902,  p.  275,  the  com- 
plaint was:  "People  here  have  much  business  in  Cedar  Falls 
and  Waterloo,  the  county  seat,  but  at  present  we  cannot  reach 
these  towns  by  rail,  and  return  the  same  day."  It  was  claimed 
by  the  railroad  company  that  the  passenger  business  of  the  sta- 
tion was  very  small,  and  did  not  warrant  the  railroad  in  making 
it  a  flag  stop  for  an  additional  train.  The  Commission  conclud- 
ed, undes  the  circumstances,  that  they  would  not  be  warranted 
in  making  an  order  in  the  case.  ' 

One  of  the  latest  matters  of  this  kind,  determined  by  this 
Board,  in  which  there  was  a  full  examination  of  the  matter,  is 
the  case  of  Cook  v.  Chicago,  B.  &  Q.  E.  E.  Co.  Iowa  C.  E.  1912, 
p.  7.  The  petitioners,  residents  of  Salem,  asked  for  additional 
service  between  Mt.  Pleasant  and  Keokuk  so  that  they  might 
have  "two  trains  per  day  each  way  between  Keokuk  and  Mt 
Pleasant."  The  line  in  question  is  a  branch  connecting  line. 
This  Commission  said :  "Were  the  interests  of  the  residents  of 
Salem  and  vicinity  alone  involved,  they  should  be  entitled  either 
to  a  reversal  of  this  train,  so  that  it  would  leave  Keokuk  in  the 
morning,  rather  than  Mt.  Pleasant,  or  else  to  an  added  train 
each  way."  But  it  was  said  the  reversal  of  the  train  "would  work 
serious  hardship  on  those  residing  at  the  points  south  of  Salem." 
It  was  also  shown  "the  total  earnings  from  all  business  originat- 
ing and  terminating  on  said  branch  line,  including  the  two  termi- 
nals, added  to  60  per  cent  of  the  revenue  accruing  to  the  main 
line  on  business  originating  on  said  branch  line,  was  $33,477.- 
46."  The  expenses  for  the  same  period,  excluding  Mt  Pleasant 
and  Keokuk,  were  $41,741.67.  A  showing  was  made  of  the 
benefits  such  additional  service  would  be  to  the  residents  of 
Salem  and  vicinity.  The  Commission  said:  "In  view  of  the 
character  of  this  property,  and  its  earnings,  this  Board  finds  that 
it  would  be  unreasonable  to  compel  the  carrier  to  furnish  the 
adequate  facilities  asked  for  by  the  complainant" 

We  may  not  have  examined  all  the  cases  determined  by  this 
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CoxmnisBioB,  but  we  have  examined  sufficient  of  them  to  show 
that  it  has  been  the  rule  of  this  Commission,  in  the  matter  of 
additional  train  service,  to  take  into  consideration  the  effect 
which  a  change  of  train  service  will  have  upon  the  system  or 
division  in  which  the  change  is  asked,  and  also  to  take  into  con- 
sideration the  cost  of  such  additional  service,  and  whether  or 
not  it  would  be  profitable  or  cause  a  loss,  as  well  as  taking  into 
consideration  whether  the  service  already  provided  is  adequate 
or  reasonableu 

House  File  484,  of  the  85th  General  Assembly,  was  entitled, 
"An  Act  to  Amend  §  2116  of  the  Code  of  1907,  as  Amended, 
and  .  •  •  To  Define  What  is  Beasonable  Passenger  Service 
on  Certain  Lines  of  Bailroads."  This  bill  became  chapter  176 
of  the  35th  General  Assembly,  and  is,  as  stated,  amendatory  to 
§  2116,  and  it  reads  as  follows:  "That  §  2116  of  the  Supple- 
ment to  the  Code,  1907,  as  amended  by  chapter  128  Acts  of  the 
33d  General  Assembly,  be  and  the  same  is  hereby  amended  by 
adding  thereto  the  following:  That  every  railway  corporation, 
owning  or  operating  lines  of  railroad  of  more  than  25  miles  in 
length  within  the  limits  of  the  state  of  Iowa,  shall  maintain  a 
service  of  not  less  than  two  passenger  trains  each  way  every 
twenty-four  hours,  over  the  entire  length  of  each  division  of  such 
line  or  lines,  when  so  ordered  by  the  Board  of  Eailrqad  Com- 
missioners. It  is  hereby  further  provided  that  passenger  serv- 
ice of  less  than  the  number  of  trains  provided  herein  shall  be 
presumed  to  be  reasonable  within  the  contemplation  of  §  2113 
of  the  Supplement  to  the  Code,  1907."  Under  this  statute,  two 
passenger  trains  each  way  every  twenty-four  hours,  on  railroads 
more  than  25  miles  in  length,  was  by  the  legislature  declared  to 
be  a  reasonable  passenger  service.  And  while  by  such  act  less 
service  is  presumed  to  be  unreasonable,  yet  such  presumption 
may  be  overcome,  and  upon  showing  by  the  railroad  that  the 
use  made  by  the  public  of  the  railroad  was  not  sufficient  to  justi- 
fy the  operation  of  two  trains;  if  the  territory  served  by  the 
road  did  not  support,  or  was  not  sufficient  to  support,  two  trains 
each  day,  then,  under  this  act  and  the  general  powers  conferred 
on  this  Board,  the  operation  of  two  trains  may  not  be  required. 

The  line  of  the  Chicago  &  North  Western  involved  in  this 
matter  is  more  than  25  miles  long,  and  certainly  comes  within 
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the  provisions  of  the  statute  above  cited.  It  operates  two  trains 
each  way  every  twenty-four  hours.  Such  service  is  declared  to 
be  a  reasonable  service,  and  under  this  statute,  before  any  ad- 
ditional service  can  be  required,  it  must  be  shown  that  such 
service  is  inadequate ;  that  is,  that  it  is  not  sulEcient  to  carry  and 
serve  the  public  which  wishes  to  use  it. 

The  service  required  by  this  act  being  now  furnished  by  the 
railroad,  it  is  a  clear  proposition  that  before  the  railroad  can  be 
required  to  furnish  additional  trains  it  must  be  shown  that  such 
trains  are  necessary  to  the  service  of  the  public,  and  that  such 
trains  could  be  operated  at  a  profit.  Where  the  legislature  has 
declared  what  is  a  reasonable  service,  and  the  railroad  complies 
with  the  statute,  such  railroad  cannot  be  required  to  operate 
additional  trains  where  such  operation  will  be  at  a  loss. 

It  might  happen  that  a  branch  line  would  be  constructed  from 
a  county  seat,  and  that  in  order  to  make  connections  with  other 
lines  it  would  not  be  run  so  as  to  go  to  and  from  the  county  seat. 
It  might  run  one  train  each  way  per  day,  starting  at  the  county 
seat.  Such  condition  was  evidently  contemplated  by  the  statute 
just  referred  to. 

Chapter  176,  Acts  of  the  35th  General  Assembly,  makes  no 
provision  as  to  how  these  two  trains  shall  be  spaced.  It  makes 
no  provision  as  to  whether  or  not  the  public  shall  be  able  to  go 
to  and  from  their  county  seats  and  trading  centers,  and  return 
on  the  same  day. 

On  this  proposition,  the  two  trains  should  be  so  operated  as 
to  render  the  greatest  service  to  the  public  served.  It  is  imprac- 
ticable, on  branch  lines,  to  maintain  a  service  which  will  be 
entirely  satisfactory  to  every  individual.  The  traffic  will  not 
support  such  service.  Only  a  very  small  part  of  the  people  of 
any  given  community  travel  on  the  railroad  each  day.  Of  the 
adults  of  a  community,  the  people  who  do  the  work  and  transact 
the  business  of  the  community,  only  a  very  few  will  have  occasion 
to  go  from  their  homes  to  the  county  seat,  by  rail,  more  than  once 
or  twice  a  month.  At  the  same  time  practically  every  adult^ 
every  family,  is  intensely  interested  in  having  the  two  trains  so 
operated  as  to  give  them  the  most  efficient  mail  and  express  serv- 
ice every  day.  In  these  times  the  family  table  is  very  dependent 
upon  the  express  service  furnished.    Every  day  there  are  a  few 
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people  to  whom  a  servioe  which  would  pennit  them  to  leach  and 
return  from  their  county  seat  the  same  day  would  be  very  con- 
venient. On  the  other  hand,  there  is  the  very  large  part  of  the 
community  whose  interests  and  business  are  dependent  upon  the 
mail  and  express  facilities  afforded  by  the  train  service,  and 
whose  welfare  must  also  be  considered.  And  the  combined  i2i- 
terests  of  these  are  greater  than  the  combined  interests  of  the 
few  who  wish  to  go  to  and  return  from  their  county  seat  by  rail 
on  the  same  day. 

The  banker,  the  mechanic,  and  all  classes  of  people,  and  the 
family  which  daily  depends-  so  largely  upon  the  express  service 
for  its  supply  of  perishable  foods, — ^meat,  bread,  fresh  vegetables 
from  the  south,  and  fruits  from  the  tropics, — the  interests  of 
these  people  must  be  considered  and  cared  for,  and  where  their 
welfare  demands  a  service  which  is  inconsistent  with  the  con- 
venience of  only  a  few,  then  the  wishes  and  interests  of  the  few 
must  become  secondary  to  the  other  interests  of  the  community. 

No  interest  in  iKossuth  county  asks  for  any  change  in  the 
schedule  of  the  present  trains.  Their  representatives  refused 
to  consent  to  a  change.  What  they  want  is  an  additional  train, 
and  they  have  not  shown  that  such  additional  train  could  be 
operated  at  a  profit  The  most  they  claim  is  that  the  operation 
of  the  additional  train  would  not  cause  such  a  loss  as  to  materi- 
ally affect  the  affairs  of  the  Chicago  &  North  Western.  And 
they  claim  that  even  though  its  operation  might  not  be  profitable, 
yet  it  must  furnish  adequate  service.  This  claim  overlooks  the 
fact  that  the  service  being  furnished  is  in  compliance  with  the 
description  of  a  reasonable  service,  as  defined  by  the  statute. 

Summarizing,  we  may  say:  The  railroad  must  furnish  ade- 
quate service.  This  term  is  a  relative  one.  What  would  be 
only  adequate  service  under  certain  conditions  would  be  more 
than  reasonable  as  applied  to  another  situation.  The  fair  needs 
of  the  locality  must  be  considered  and  provided  for. 

A  railroad  is  a  carrier  for  hire.  *TBroad  as  is  the  power  of 
regulation^  the  state  does  not  enjoy  the  freedom  of  an  owner," 
and  the  general  rule  is  that  the  carrier  will  not  be  required  to 
furnish  service  which  is  not  compensatory.  There  are,  however, 
circumstances  under  which  a  carrier  will  be  required  to  provide 
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a  service^  even  though  that  particular  service  itself  will  be  ren- 
dered at  a  loss.    Sueh  cases  are  the  exception. 

The  policy  of  this  Oommission  has  been  to  require  a  service 
which  will  permit  the  patrons  of  the  road  to  go  to  and  return 
from  their  county  seats  or  principal  towns,  allowing  reasonable 
time  for  the  transaction  of  business,  the  same  day.  When  such 
service  can  be  given  without  substantial  interference  with  other 
train  schedules  and  connections,  and  without  injury  to  the  rea- 
sonable service  to  other  communities,  and  when  such  service  can 
be  given  without  too  great  an  increase  in  operating  expense,  it 
will  be  required.  This  service  is  generally  furnished  by  requir- 
ing existing  trains  to  make  such  additional  stops  as  will  afford 
such  service.  It  has  not  been  the  policy  to  arbitrarily  require 
such  service.  Train  service  should  be  arranged  with  reference 
to  the  entire  traveling  public,  and  also  having  in  consideration 
the  mail  and  express  service  for  the  community  served. 

Section  2116  of  the  Code,  as  now  amended,  defines  and  de- 
clares two  passenger  trains  each  way  per  day  to  be  a  reasonable 
service  on  lines  more  than  25  miles  long.  Less  than  that  will 
only  be  permitted  upon  a  clear  showing  that  the  statutory  service 
cannot  be  supported  by  the  community  served.  More  than  the 
statutory  service  should  not  be  ordered  when  the  showing  is  that 
such  additional  service  would  be  given  at  a  loss. 

The  complaints  in  this  matter  are  hereby  dismissed. 

J.  H.  Wilson,  Jno.  A.  Gruiher,  Commissioners. 

Chairman  Thome,  dissenting:  With  absolute  respect  for  the 
careful  and  intelligent  analysis  of  the  circumstances  and  the  law 
involved  in  this  proceeding,  which  has  been  made  by  my  col- 
leagues, I  regret  I  cannot  agree  to  the  same. 

This  is  one  of  the  two  branch  line  train  service  cases  that  has 
been  a  source  of  more  extended  consideration  by  this  Commis- 
sion than  any  other  controversy  before  the  Board  since  the  writer 
has  been  a  member. 

While  the  Commission  is  united  on  most  of  the  principles  in- 
volved, we  are  unable  to  agree  on  their  application  to  the  facts 
at  issue  in  this  case. 

As  finally  presented,  the  petitioners  ask  not  for  a  new  passen- 
ger train,  but  for  the  continuation  of  the  present  train  from 
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Des  Moines  to  Eagle  Qrove  up  to  the  Iowa  state  line,  or  there- 
aboutSy  and  the  rearrangement  of  certain  passenger  train  sched- 
ules, in  order:  First,  that  the  residents  of  the  towns  along  the 
Elmore  and  Fox  Lake  branches  of  the  North  Western  can  go  to 
their  county  seat,  or  principal  place  of  business,  an(l  return  on 
the  same  day ;  and  second,  that  they,  together  with  those  residing 
at  other  points  on  the  North  Western,  north  of  Eagle  Grove,  can 
go  to  Des  Moines  and  return  the  same  day. 

I  cannot  agree  to  the  opinion  denying  any  relief  prayed  for, 
because  of  the  following  reasons : 

First.  The  carrier  fails  to  give  in  its  statistical  tables  any 
credit  whatsoever  to  the  Algona  branch  for  the  business  which  it 
originates  and  turns  over  to  the  main  line,  aside  from  the  mile- 
age proportion  of  the  haul.  That  method  of  accounting  has 
just  been  condemned  by  this  Commission  in  the  Calmar  Case. 
Dunsmore  v.  Chicago,  M.  &  St  P.  B.  Co.  ante,  289.  I  see  no 
reason  for  suddenly  abandoning  this  position  in  the  Algona  Case. 
That  method  of  accounting  was  condemned  by  this  Commission 
in  1912,  in  the  Salem  Case.  Cook  v.  Chicago,  B.  &  Q.  B.  Co. 
(1912)  35  Iowa  C.  E.  7.  That  method  of  accounting  can  be 
made  to  prove  that  practically  every  branch  line  in  this  state 
fails  to  pay  its  operating  expenses.  And  if  you  should  therefore 
conclude  to  eliminate  all  your  branches,  there  is  probably  not  a 
main  line  on  the  North  Western  Eailroad  that  would  be  able  to 
pay  its  operating  expenses.  In  reply  to  a  question  by  the  com- 
merce counsel,  Mr.  Aishton  admitted  that  if  they  were  to  cut  off 
their  branch  lines,  then  the  main  line  would  not  amount  to  very 
much.  The  witness  who  introduced  the  tables  for  the  railroad 
frankly  conceded  if  you  really  want  to  find  out  the  profitableness 
of  branch  line  service,  you  should  give  credit  for  this  business 
which  it  originates ;  and  yet  he  did  not  do  so  in  a  single  table 
which  he  introduced. 

Second.  The  opinion  states  that  the  law  passed  by  the  35th 
General  Assembly  defined  reasonable  passenger  service  to  be  two 
trains  daily  in  each  direction.  I  do  not  so  interpret  it;  and  I 
do  not  believe  the  legislature  so  intended  it.  I  believe  that  the 
intent  of  the  law  was  to  describe  the  least  passenger  service  that 
could  be  considered  reasonable,  subject  to  the  approval  of  the 
Commission.    The  law  states  that  each  railroad  of  more  than  25 
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miles  in  length  shall  operate  ^%ot  leas  than  two  passenger  trains 
each  way  every  twenty-fonr  hours,"  when  ordered  by  the  Com- 
mission ;  and  that  less  than  that  shall  be  presumed  to  be  unreasonr 
able.  35th  Qen.  Assemb.  chap.  176.  The  two  trains  could  be 
run  in  the  middle  of  the  nighty  and  yet  no  <me  would  have  the 
courage  to  claim  that  was  reasonable.  Something  else  besides 
the  number  of  trains  must  certainly  be  considered. 

Third.  This  Commission  has  consistently  held  for  many  years 
that,  whenever  practicable,  such  service  should  be  given  as  would 
enable  the  residents  in  a  rural  community  to  go  to  their  county 
seat  or  principal  place  of  business,  and  return  on  the  same  day. 

This  Algona  Case  will  be  the  second  one  in  the  history  of  the 
Commission  that  I  have  been  able  to  find  where  there  was  a 
formal  hearing,  and  that  service  was  denied.  The  only  other 
instance  was  the  Salem  Case,  supra,  decided  in  1912.  In  that 
case  we  found  the  branch  line  was  unable  to  pay  its  operating 
expenses,  considering  both  freight  and  passenger  traffic,  and 
crediting  the  branch  line  with  60  per  cent  (as  a  maximum)  of 
the  total  earnings  on  the  traffic  which  the  branch  line  originated. 
No  such  condition  as  that  has  been  established  in  this  case. 

Two  other  decisions  have  been  cited  in  the  opinion.  Our  pub- 
lished records  show  that  in  neither  of  the  said  cases  was  there  a 
hearing,  argument,  or  briefs.  Based  on  a  letter  from  the  railroad 
officials  in  both  instances,  without  the  slightest  discussion  of  the 
issues  involved,  without  any  taking  of  evidence,  or  any  oppor- 
tunity to  hear  the  principles  discussed  by  opposing  counsel,  the 
Conunission  decided  in  favor  of  the  railroad.  Certainly  neither 
of  those  two  cases  can  be  accepted  as  a  precedent  of  weight  by 
this  tribunal. 

Fourth.  In  a  territory  30  miles  long  and  24  miles  wide,  the 
residents  of  not  one  town  can  go  to  their  county  seat  and  back 
on  the  same  day.  This  is  a  territory  larger  than  over  90  per 
cent  of  the  counties  in  the  state  of  Iowa.  I  do  not  consider  such 
passenger  service  adequate  or  reasonable. 

The  North  Western  railroad  is  chiefly  responsible  for  this  sit- 
uation. Seven  out  of  the  ten  towns  in  that  territory  are  located 
on  the  North  Western  railroad.  The  residents  of  the  following 
towns  on  the  Fox  Lake  branch  involved  in  this  case,  Dollivor, 
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Haifa,  Ringsteady  Fenton  and  Lone  Bock,  onlj  have  one  train 
in  each  direction  daily. 

If  this  were  a  poor  coontryi  and  gave  but  little  traffic  to  the 
North  Western,  there  might  be  an  adequate  justification  for  the 
situation.  Or  if  the  North  Western  were  in  severe  straits  finan- 
cially, there  might  be  such  a  justification.  As  a  matter  of  fact, 
the  record  shows  that  over  85  per  cent  of  the  traffic  to  and  from 
Algona,  the  county  seat  of  Eossuth  county,  goes  over  the  North 
Western.  This  territory  is  not  a  part  of  the  hilly  or  rocky  sec- 
tion of  the  state.  It  ranks  among  the  rich  agricultural  counties 
which  cover  the  most  of  the  state  of  Iowa. 

The  North  Western  is  very  far  from  being  in  financial  straits. 
For  over  ten  years  it  has  been  paying  regularly  8  per  cent  on  its 
preferred  stock,  and  7  per  cent  on  its  common,  over  and  above 
which  it  has  earned  a  comfortable  surplus ;  and  it  is  also  one  of 
the  best  maintained  properties  in  the  West 

If  the  granting  of  the  service  requested  could  not  be  made 
without  entailing  a  serious  loss,  we  would  be  justified  in  declin- 
ing the  petition.  But  in  this  case,  on  a  trial  train,  we  find  an 
earning  estimated  by  an  official  of  the  railroad  to  be  greater  than 
one  third  of  the  branch  line  passenger  service  in  the  state,  and 
greater  than  on  over  25  per  cent  of  the  branch  line  passenger 
traffic  in  Nebraska,  Minnesota,  or  Illinois. 

In  computing  this  earning,  no  credit  is  given  for  the  business 
the  branch  line  originates,  except  on  a  mile  pro  rate  basis,  which 
we  have  foimd  to  be  a  fallacious  method  of  accounting,  as  pre* 
viouflly  stated. 

In  computing  this  earning,  cognizance  must  also  be  taken  of 
the  fact  that  there  was  a  remarkable  increase  in  the  traffic  during 
the  period  when  the  test  was  made. 

Counsel  for  the  carrier  stated  that  there  might  be  a  situation 
where  they  would  operate  a  train  that  didn't  pay  but  10  cents 
per  train  mile.  But  when  there  are  two  trains  a  day  in  a  territory, 
there  is  no  situation,  said  the  counsel,  that  would  justify  a  third 
train  that  didn't  pay  more  than  30  cents  a  train  mile.  In  this 
case  the  trial  train  earned  37  cents  per  train  mile  northbound, 
and  30  cents  southbound. 

I  believe  the  ability  to  go  to  and  from  the  county  seat  and 
principal  places  of  business  is  more  important  to  consider  than 
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the  number  of  trains.  In  some  cases  the  Commissions  have  or- 
dered a  third  train  daily ;  in  some  cases  a  tenth  train  daily  has 
been  ordered;  while  in  others  three  trains  a  week  have  been 
found  to  be  adequate.  The  legitimate  needs  vary  with  circum- 
stancesy  and  it  is  verj'  largely  a  matter  of  judgment  on  the  part 
of  those  deciding  the  question. 

The  spacing  of  the  trains  is  often  more  important  than  the 
number.  Two  trains  in  the  middle  of  the  night  would  not  be 
adequate,  and  nobody  would  claim  they  were. 

The  principle  enunciated  in  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819, 18  Sup.  Ct  Eep.  418,  and  the  two  recent  decisions 
in  the  West  Virginia  and  North  Dakota  cases  (Norfolk  &  W.  R. 
Co.  V.  Conley,  236  U.  S.  606,  59  L.  ed.  745,  P.U.R.  1915C,  293, 
35  Sup.  Ct.  Rep.  437,  and  Northern  P.  R.  Co.  v.  North  Dakota, 
236  U.  S.  585,  59  L.  ed.  735,  L.R.A.— ,  — ,  P.U.R.  1915C, 
277,  35  Sup.  Ct.  Rep.  429)  upon  which  reliance  is  placed  in 
the  opinion,  has  been  held  by  the  Supreme  Court  of  the  United 
States  to  be  not  applicable  to  a  case  involving  an  order  as  to  a 
particular  train.  (Atlantic  Coast  Line  R.  Co.  v.  North  Car- 
olina Corp.  Commission,  206  U.  S.  1,  51  L.  ed.  933,  27  Sup. 
Ct.  Rep.  585,  11  Ann.  Cas.  398.) 

The  cases  sustaining  these  propositions  have  been  quite  fully 
cited  and  discussed  in  our  decision  in  the  Calmar  Branch  Line 
Case,  ante,  289,  and  that  discussion  will  not  be  repeated  at  this 
time. 


LOUISIANA  SUPREME  COURT. 

TEXAS  &  PACIFIC  RAILWAY  COMPANT 

v. 

RAILROAD  COMMISSION  OF  LOUISIANA 

[No.  21015.] 
(137  La.  — ,  69  So.  837.) 

Cofnntissions  —  Jurisdiction  —  Reparation  —  Railroads  —  Statutes, 

1.  Neither  the  Constitution,  nor  any  statute,  whether  directly  or  by 
lair  implication,  confers  upon  the  Railroad  Commission  of  Louisiana 
jurisdiction  to  assess  or  award  against  a  railroad  company  damages  al- 

Syllabus  by  the  Cohbt. 
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leged  to  luiTe  b«en  rastftined  by  a  shipper  or  cooflignee  bj  reaaon  of  iU 
observanoe  of  a  freight  rate  authorized  by  the  CommisBion,  but  Bubse- 
quently  declared  to  be  unreasonable.  Whether  such  damages  are  recover- 
able in  an  ordinary  action  in  a  court  is  a  question  which  is  not  involved 
in  this  case. 
C9mnUs9iona  —  JurUdieti&n  •—  Courts. 

2.  The  Interstate  Commerce  Commission  is  vested  with  judicial 
power  and  a  certain  jurisdiction,  concurrent  with  that  of  the  circuit 
and  district  courts  of  the  United  States;  whereas  such  power  is  with- 
held from  the  Railroad  Commission  of  Louisiana^  the  findings  of  which 
are  inconclusive,  and  reviewable  in  the  court  of  ordinary  jurisdiction. 

[October  18,  1915.] 

Appeal  by  the  Eailroad  Commission  from  a  judgment  of  the 
22d  Judicial  District  Court,  H.  F.  Brunot,  Judge,  annulling  the 
Commission's  order  ITo.  1754 ;  affirmed. 

Monroe,  Ch.  J.,  delivered  the  opinion  of  the  court: 

During  the  season  of  1913  and  1914  the  Valverda  Planting 
&  Manufacturing  Company,  Limited,  made  numerous  shipments 
of  sugar  and  molasses  over  the  line  of  the  Texas  &  Pacific  Rail- 
way Company,  from  Valverda  Spur,  Louisiana,  to  New  Orleans, 
Louisiana.  The  Texas  &  Pacific  Railway  Company  charged  and 
collected  upon  these  shipments  a  freight  rate  of  15  cents  per 
hundred  pounds.  This  rate,  which  was  charged  and  collected 
by  the  railroad,  was  the  duly  published  rate  authorized  by  the 
Railroad  Commission  of  Louisiana,  and  named,  in  Texas  &  Pacif- 
ic Railway  tariff,  "L.  C.  No.  20-B,"  issued  under  authority 
No.  8943  of  the  Railroad  Commission  of  Louisiana. 

After  these  shipments  of  sugar  and  molasses  had  been  made, 
the  Railroad  Commission,  on  May  14,  1914,  entered  an  order, 
No.  1729,  changing  the  published  tariff  rate  on  sugar  and  mo- 
lasses from  Valverda  to  New  Orleans  from  15  cents  a  hundred 
pounds  to  10  cents  a  hundred  pounds.  The  Texas  &  Pacific 
Railway  Company  acquiesced  in  this  order,  and  put  into  effect 
this  lower  rate  of  10  cents  per  hundred  pounds  fixed  by  the  Rail- 
road Commission. 

Subsequently,  on  July  1,  1914,  the  Railroad  Commission  en- 
tered an  order^  No.  1754,  which  is  as  follows; 
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''Bailroad  Commission  of  Louisiana. 

"Order  No.  1754. 

^'Valverda  Planting  &  Manufacturing  Company  v.  The  Texas 

&  Pacific  Railway  Company.    No.  2149. 

"Eefund  of  5  Cents  per  100  Pounds  on  Sugar  and  Molasses. 

"The  complaint  in  this  case  was  filed  in  regular  manner,  and, 
after  usual  delays  and  due  notice  to  the  defendant  company, 
a  hearing  and  full  investigation  was  made  of  the  complaint. 

"It  appears  that,  during  the  seasons  of  1913  and  1914,  the 
Valverda  Planting  &  Manufacturing  Company,  Limited,  shipped 
a  large  quantity  of  sugar  and  molasses  from  Valverda  Spur  to 
New  Orleans,  La.,  over  the  Texas  &  Pacific  Railway,  amounting 
to  1,200,800  pounds  of  sugar  and  508,715  pounds  of  molasses, 
or  a  total  of  1,709,515  pounds  of  sugar  and  molasses.  The 
freight  rate  charged  by  the  Texas  &  Pacific  Railway  Company, 
the  defendant  in  this  case,  on  these  said  shipments  was  15  cents 
per  100  pounds ;  the  total  charge  for  the  entire  amount  shipped 
being  $2,564.28. 

"On  the  complaint  of  the  Valverda  Planting  &  Manufacturing 
Company,  Limited,  this  Commission,  on  May  14,  1914,  after  a 
full  investigation,  established  a  rate  of  10  cents  per  100  pounds 
to  apply  on  sugar  and  molasses  from  Valverda  Spur  to  New 
Orleans,  La. 

"The  complainant  now  asks  that  the  Commission  apply  the 
rate  of  10  cents  per  100  pounds  to  the  shipments  of  sugar  and 
molasses  which  moved,  prior  to  its  establishment,  during  the 
sugar  season  of  1918  and  1914.  In  other  words,  the  Commis- 
sion is  asked  to  require  the  Texas  &  Pacific  Railway  Company  to 
refund  to  the  Valverda  Planting  &  Manufacturing  Company, 
Limited,  5  cents  per  100  pounds  on  the  1,709,515  pounds  of 
sugar  and  molasses  shipped  from  Valverda  Spur  to  New  Orleans. 
La.,  during  the  seasons  of  1913  and  1914,  which,  in  the  aggre- 
gate, amoimt  to  $854.75,  which  is  claimed  by  the  shipper  to  be 
the  amount  paid  in  excess  of  a  reasonable  freight  charge. 

"It  appears  from  the  record  that  the  Texas  &  Pacific  Railway 
Company,  through  its  duly  authorized  representatives,  has  of- 
fered to  protect  a  rate  of  11^  cents  per  100  pounds  on  the  ship- 
ments herein  referred  to,  and  to  make  refund  to  the  shipper 
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acoardlngljy  in  compromise  of  this  controvepsy.  The  rate  of  10 
cents  per  100  pounds,  which  was  established  by  the  Commis- 
sion's order  No.  1729^  is  a  reasonable  rate  to  apply  to  the  ship- 
ment herein  mentioned.  A  rate  of  15  cents  per  100  pounds  on 
sugar  and  molasses  which  was  charged  and  collected,  to  the  ex- 
tent that  it  exceeds  the  rate  of  10  cents  per  100  pounds,  was 
excessive  and  unreasonable,  and  the  shipper  is  entitled  to  a  re- 
fund of  5  cents  per  100  pounds  on  the  shipments  referred  to. 

"The  premises  considered,  it  is  therefore  ordered,  that  the 
Texas  &  Pacific  Eailway  Company  be,  and  it  is  hereby,  com- 
manded and  required,  within  thirty  days  from  the  date  of  this 
order,  upon  the  presentation  of  paid  expense  bills  by  the  shipper, 
to  refund  the  Valverda  Planting  &  Manufacturing  Company, 
Limited,  the  difference  between  the  reasonable  rate  of  10  cents 
per  100  pounds  and  the  excessive  and  unreasonable  rate  of  16 
cents  per  100  pounds,  which  was  charged  and  collected  on  the 
shipments  of  sugar  and  molasses  made  by  the  said  Valverda 
Planting  &  Manufacturing  Company,  Limited,  from  Valverda 
Spur  to  New  Orleans,  La.,  during  the  season  of  1913  and  1914. 

"By  Order  of  the  Commission." 

The  railway  company  brought  this  suit,  contesting  the  valid- 
ity of  the  above-quoted  order,  on  the  ground  that  it  is  tUtra  vires 
of  the  Commission,  and  the  Comimission  answered  (in  part)  as 
follows : 

"It  admits  that  the  rate  of  15  cents  per  100  pounds,  men- 
tioned in  the  Commission  order  No.  1754,  .  .  .  was  pub- 
lished in  the  Texas  &  Pacific  Kailway's  tariff  'L.  C.  No.  20~B,' 
which  was  issued  under  the  Eailroad  Commission's  authority 
No.  8943  R.  But  it  denies  that  such  rate  was  reasonable  or 
just.  ...  It  denies  that  order  No.  1754  is  unreasonable  or 
unjust,  or  that  the  order  is  null  and  void  or  beyond  the  powers 
conferred  upon  the  Commission.  .  .  •  Further  answering, 
defendant  avers  that,  for  each  day  that  the  putting  into  effect 
and  operation  of  order  No.  1754  is  suspended  by  the  filing  of 
this  suit,  the  Texas  &  Pacific  Railway  Company  ...  is  re- 
quired to  forfeit  and  pay  to  the  state  of  Louisiana  the  sum  of 
not  less  than  $10  nor  more  than  $50  per  day,  in  case  the  said 
order  is  maintained  on  the  final  trial  hereof." 
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The  district  court  gave  judgment  for  plaintiff^  annulling  the 
Commission's  order  No.  1754,  and  the  Commission  has  appealed. 

[1]  The  defendant  Commission  was  created  and  its  poweis 
conferred  by  the  following  articles  of  the  Constitution  and  stat- 
utory law  (gmitting  so  much  as  relates  to  corporations,  other 
than  railroads,  i.  6.,  express  and  telegraph  companies,  etc)  to 
wit: 

"Art  283.  A  Eailroad  .  •  •  Commission,  is  hereby 
created ;  to  be  composed  of  three  members.  .  .  •  They  shall 
be  known  as  the  Railroad  Commission  of  Louisiana.     .     .     . 

"Art.  284.  The  power  and  authority  is  hereby  vested  in  the 
Commission,  and  it  is  hereby  made  its  duty,  to  adopt,  change,  or 
make  reasonable  and  just  rates,  charges  and  regulations,  to 
govern  and  regulate  railroad,  .  .  .  freight  and  passenger 
tariffs  and  service,  ...  to  correct  abuses,  and  prevent  un- 
just discrimination  and  extortion  in  the  rates  for  the  same,  on 
the  different  railroads,  ...  of  thig  state,  and  to  prevent 
such  companies  from  charging  any  greater  compensation  in  the 
aggregate  for  the  like  kind  of  property  or  passengers,  .  .  . 
for  a  shorter  than  a  longer  distance  over  the  same  line,  unless 
authorized  by  the  Commission  to  do  so  in  special  cases;  to  re- 
quire all  railroads  to  build  and  maintain  suitable  depots,  switches 
and  appurtenances,  wherever  the  same  are  reasonably  necessary 
at  stations,  and  to  inspect  railroads  and  to  require  them  to  keep 
their  tracks  and  bridges  in  a  safe  condition,  and  to  fix  and  adjust 
rates  between  1>ranch  or  short  lines  and  the  great  trunk  lines 
with  which  they  connect,  and  to  enforce  the  same  by  having  the 
penalties  hereby  prescribed  inflicted  through  the  proper  courts 
having  jurisdiction. 

"The  Commission  shall  have  power  to  adopt  and  enforce  such 
reasonable  rules,  regulations  and  modes  of  procedure,  as  it  may 
deem  proper  for  the  discharge  of  its  duties,  and  to  hear  and 
determine  complaints  that  may  be  made  against  the  classification 
or  rates  it  may  establish,  and  to  regulate  the  mode  and  manner 
of  all  investigations  and  hearings  of  railroad  companies  and 
other  parties  before  it,  in  the  establishment  of  rates,  orders, 
charges,  and  other  acts,  required  or  authorized  by  these  pro- 
visions. They  shall  have  power  to  summon  and  compel  the 
attendance  of  witnesses,  to  swear  witnesses,  and  to  compel  the 
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production  of  books  and  papers,  to  take  testimony  under  Com- 
mission, and  to  punish  for  contempt  as  fully  as  is  provided  by 
law  for  the  district  courts. 

"Art.  285.  If  any  railroad  •  •  •  company,  or  other 
party  in  interest,  be  dissatisfied  with  the  decision  or  fixiug  of 
any  rate,  classification,  rules,  charge,  order,  act  or  regulation, 
adopted  by  the  Commission,  such  party  may  file  a  petition 
setting  forth  the  cause  or  causes  of  objection  to  such  decision, 
act,  rule,  rate,  charge,  classification  or  order,  or  to  either  or  to 
all  of  them,  in  a  court  of  competent  jurisdiction,  at  the  domicil 
of  the  Commission,  against  said  Commission  as  defendant,  and 
either  party  to  said  action  may  appeal  the  case  to  the  supreme 
court  of  the  state,  without  regard  to  the  amount  involved.    •    .    • 

"Art.  286.  If  any  railroad  .  •  .  company,  subject 
hereto,  directly  or  indirectly,  or  by  any  special  rate,  rebate,  or 
other  devise,  shall  intentionally  charge,  demand,  collect,  or  re- 
ceive from  any  person,  firm  or  corporation,  a  greater  or  less 
compensation  for  any  service  rendered  by  it,  than  it  charges, 
demands  or  receives  from  any  other  person,  firm,  or  corporation, 
for  doing  a  like  contemporaneous  service,  or  shall  violate  any  of 
the  rates,  charges,  orders,  rules,  or  decisions  of  said  Commission, 
such  railroad  •  •  •  company,  shall  forfeit  and  pay  to  the 
state  not  less  than  one  hundred  dollars  nor  more  than  five  thou- 
sand dollars,  to  be  recovered  before  any  court  of  competent 
jurisdiction,  at  the  suit  of  the  state,  at  the  domicil  of  the  Com- 
mission. 

"Provided,  that  every  order  or  decision  of  the  Commission 
fixing  and  establishing  a  rate  or  charge  for  the  transportation 
of  passengers  or  freight,  •  •  •  within  the  state  shall  go  into 
effect  at  such  time  as  may  be  fixed  by  the  Commission  and  shall 
remain  in  effect  and  be  complied  with,  unless  and  until  set  aside 
by  the  Commission,  or  by  a  final  judgment  of  a  court  of  com- 
petent jurisdiction,  rendered  on  final  trial  in  a  suit  to  set  aside 
and  annul  the  same. 

"Provided,  that,  whenever  any  rate,  charge,  rule,  regulation, 

order,  or  decision  of  the  Commission  is  contested  in  court,  as 

provided  by  this  Constitution,  or  by  any  amendment  thereto, 

and  the  same  is  maintained  on  final  trial  by  a  court  of  competent 

jurisdiction,  the  railroad  •  •  •  company  •  •  •  contest- 
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ing  the  same,  shall  forfeit  and  pay  to  the  state  of  Louisiana  the 
sum  of  not  less  than  ten  ($10)  dollars  nor  more  than  fifty  ($50) 
dollars  per  day,  for  each  day  that  the  putting  into  effect  and 
operation  of  the  rate,  order,  charge,  rule,  regulation,  or  decision 
of  the  Commission  may  have  been  suspended  by  such  suit^  to  be 
found  and  adjudged  by  the  court  in  which  such  suit  may  be 
brought;  and  in  all  such  cases  the  said  court  shall,  in  its  judg- 
ment, maintaining  the  said  rate,  charge,  rule,  regulation,  order 
or  decision,  enter  up  a  decree  and  judgment  against  the  plaintiff 
therein,  condemning  such  plaintiff  to  pay  to  the  state  of  Louisi* 
ana  the  amount  of  the  said  penalty  or  forfeiture  so  found  and 
adjudged  by  it.  •  .  .  The  power  and  authority  of  the  Com- 
mission shall  affect  and  include  not  only  the  transportation 
.  •  •  between  points  within  this  state,  .  •  .  but  shall 
also  •  .  •  include  all  matters  and  things  connected  with 
and  concerning  the  service  to  be  given  by  railroad  .  .  . 
companies,  and  corporations  in  the  state,  and  their  operation 
within  the  state.     .     •     • 

^^Art.  288.  The  general  assembly  may  add  to  or  enlarge  the 
powers  and  duties  of  said  Commission,  or  confer  other  powers 
and  duties  on  them  •  .  .  and  may  add  other  penalties  to 
make  the  work  of  said  Commission  effective." 

To  the  articles  thus  quoted  is  to  be  added  Act  175  of  1912,  p. 
318,  entitled  (quoting  the  title  in  part) : 

^'An  Act  to  Authorize  and  Empower  the  Railroad  Commission 
.  •  •  to  Determine  and  Award  Shippers  or  Consignees, 
Money  Damages  Arising  from  Violation  of  Kates,  Classifica- 
tions, Rules,  Regulations,  or  Orders  Adopted  by  the  Conunission ; 
.  .  •  to  Fix  a  Period  of  Prescription  for  the  Filing  of  Such 
Claims  for  Damages  before  the  Commission,  and  for  the  Filing 
of  Suits  for  the  Collection  of  Such  Damages,  as  may  be  Awarded 
by  the  Commission." 

Conforming  to  its  title,  the  act  authorizes  the  Commission  to 

hear  complaints  as  to  damages,  "arising  from  violations  of  rates" 

adopted  by  it,  and,  contradictorily  with  any  railroad  company 

complained  of,  to  condemn  it,  in  any  given  case,  to  pay  within 

a  given  delay  such  amount  as  it  may  award,  the  complainants 

remedy  to  enforce  the  payment  being,  however,  an  ordinary 

civil  action,  in  damages,  in  a  court  of  competent  jurisdiction- -> 
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^'except  that,  on  the  trial  of  such  suit^  the  finding  and  order  of 
the  Bailroed  Commission  •  •  •  shall  be  prima  facie  evi- 
dence  of  the  facts  therein  stated.''    Section  3. 

It  will  be  observed  that  the  act,  in  specific  terms,  vests  the 
Commission  with  jurisdiction  to  award  damages  for  violations 
of  rates  adopted  by  it;  and  it  will  also  be  observed  that  the 
jurisdiction  which  the  Commission  is  assuming  to  exercise  in 
the  matter  under  consideration  is  not  within  the  terms  of  that 
grant,  since  plaintiff  has  not  been  charged  with  the  violation  of 
any  rate  or  order  adopted  or  made  by  the  Commission,  but  is 
admitted  to  have  collected  the  money,  which  the  Commission 
now  orders  it  to  refund,  agreeably  to  a  rate  published  by  it  and 
approved  by  the  Commission.  Hence  it  is  that  the  learned  coun- 
sel for  the  Commission  appeals  directly  to  the  Constitution  as 
the  source  of  the  jurisdiction  which  the  Commission  is  now  as- 
suming to  exercise.  But  if  the  jurisdiction  to  order  the  refund- 
ing of  money,  collected  in  accordance  with  rates  approved  by 
it,  is  included  in  the  general  grant  of  the  Constitution  to  ^'adopt, 
charge,  and  make  rates,"  and  "correct  abuses,"  etc.,  a  fortiori 
should  the  jurisdiction  to  compel  the  refunding  of  money  col- 
lected in  violation  of  rates  approved  by  it  be  so  included ;  and, 
in  that  view,  Act  176  of  1912,  and  so  much  of  article  288  of  the 
Constitution  as  authorizes  the  general  assembly  to  "add  to  or 
enlarge  the  powers  and  duties  of  said  Commission,"  would  seem 
to  be  unnecessary,  for,  according  to  the  argument  of  counsel, 
the  general  power  to  do  the  things  specified  carries  with  it  the 
power  to  adopt  any  means  which  the  Commission  may  deem 
appropriate  to  the  exercise  of  such  general  power.  The  general 
grant  of  power,  as  made  by  the  Constitution  (in  so  far  as  it  bears 
upon  the  issue  here  presented),  relates,  however,  only  to  the  cor- 
rection of  abuses  arising  from  unreasonable,  unjust,  and  dis- 
criminatory rates,  and  the  Constitution  itself  provides  the  means 
for  the  exercise  of  that  power,  by  authorizing  the  Commission 
to  "adopt,  charge,  and  make  rates,"  and  by  providing  severe 
penalties,  to  be  enforced  in  the  courts  and  to  inure  to  the  state, 
for  any  disregard  of  the  rates  so  adopted,  changed,  or  made.  To 
that  authority  the  general  assembly,  by  the  act  of  1912,  has 
added  the  authority  to  assess,  in  favor  of  a  shipper  or  consignee, 
<5omplaining  of  a  disregard  of  the  rates,  adopted,  etc.,  by  the 
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Commission,  the  damages  shown  to  have  been  sustained;  bat 
neither  the  Constitution  nor  any  statute,  whether  directly  or  by 
fair  implication,  confers  upon  the  Commission  jurisdiction  to 
assess  or  award  against  a  railroad  company  damages  alleged  to 
have  been  sustained  by  a  shipper  or  consignee  by  reason  of  its 
observance  of  a  rate  authorized  by  the  Commission. 

[2]  Whether  such  damages  are  recoverable  in  an  ordinary 
action  in  a  court  is  a  question  upon  which  we  express  no  opinion, 
as  it  is  not  involved  in  this  case.  We  do  not  quite  see,  however, 
in  what  way  the  determination  of  that  question  would  involve 
any  fixing  of  rates  by  the  courts,  since  the  cause  of  action,  if  any 
there  be,  would  appear  to  arise  only  after  the  disestablishment 
of  a  higher  (unreasonable)  rate,  by  the  Conunission,  and  would 
be  predicated  upon  an  alleged  overcharge  in  the  higher  (and 
disestablished)  rate.  Nor  are  we  able  to.  see  in  what  way  the 
particular  rulings  of  the  United  States  courts,  to  which  we  are 
referred,  relating  to  the  jurisdiction  of  the  Interstate  Commerce 
Commission,  can  affect  the  issue  presented  in  this  case,  since 
those  rulings  are  predicated  upon  an  act  of  Congress  which  con- 
fers upon  that  Commission  judicial  powers  and  a  certain  juris- 
diction concurrent  with  that  of  the  circuit  and  district  courts  of 
the  United  States;  whereas  all  such  power  and  jurisdiction  are 
withheld  from  the  defendant  herein ;  even  its  findings  under  the 
act  of  1912  being  inconclusive  and  reviewable  in  the  courts  of 
ordinary  jurisdiction. 

The  judgment  appealed  from  is  therefore  affirmed. 


liOtJISIANA  RAIIiROAD  COMMISSION. 

F.  CODMAN  FORD 
LOUISIANA  SOUTHERN  BAILROAD  COMPANY. 

[Order  No.  1936;  No.  2382.] 

CammiBsiiniB  —  JurUdieUon  —  ReparaJtUm  ^  Freight  dhargem. 

The  Louisiana  CommisBion  is  without  jurisdiction  to  grant  rep- 
aration for  freight  paid  on  brick  tiles  in  excess  of  that  charged  for  other 
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clay  products  of  as  great  a  value  and  not  loading  more  heavily,  where 
the  authorized  tariff  was  charged. 

[October  20,  1916.] 

Claim  for  reparation  for  excessive  freight  paid;  dismissed 
for  want  of  jurisdiction. 

By  the  Commission:    The  petition  in  this  case  is  as  follows : 

"Your  petitioner  begs  respectfully  to  submit  the  following  to 
your  Honorable  Body : 

"On  the  13th  of  March,  1915,  he  shipped  to  the  Jefferson 
Construction  Company,  parish  of  St.  Bernard,  a  carload  of 
brick  tiles  &'  z  9,"  to  be  laid  oin  the  floor  of  the  new  oourthouse 
in  that  parish,  figuring  the  transportation  cost  on  the  basis  of 
the  rate  on  brick,  but  at  the  time  of  shipment  was  advised  by  the 
Louisiana  Southern  Eailroad  Company,  a  branch  of  the  New 
Orleans,  Texas,  &  Mexico  Bailroad,  that  the  rate  would  be  11 
cents  per  100  pounds,  while  the  rate  on  brick  and  even  drain 
tile  is,  and  was  then,  5  cents  per  100,  and  accordingly  gave  notice 
to  the  railroad  company  that  the  shipment  would  be  sent  forward 
at  the  rate  of  11  cents,  under  protest. 

"Your  petitioner  is  at  loss  to  understand  why  this  brick  tile 
for  flooring  should  be  singled  out  to  take  such  a  high  rate,  com- 
pared with  other  clay  products  and  drain  tile,  a  difference  of  6 
cents  per  100  pounds,  more  than  double  the  rate  applying  on 
other  articles  of  as  great  value  and  loading  not  more  heavily. 

"While  the  tariff  may  provide  the  much  higher  rate,  there  is 
no  justice  or  reasonableness  in  the  difference,  even  if  it  were 
roofing  tile,  under  which  it  was  erroneously  billed  by  the  former 
clerk  of  your  petitioner. 

"Your  petitioner  therefore  begs  a  ruling  of  your  Honorable 
Body  that  shall  result  in  the  reparation  to  the  amount  of  the 
difference  of  6  cents  per  100  pounds,  and  attaches  correspond- 
ence with  the  railroad  company  on  the  subject" 

It  appears  from  an  examination  of  our  records  that  the  author- 
ized tariff  was  charged,  and  this  Commission  is  without  author- 
ity to  grant  reparation  in  such  cases.  We  formerly  held  that 
the  law  authorized  us  to  grant  reparation  under  circumstances 
similar  to  those  presented  in  this  case ;  but  the  supreme  court  of 
Louisiana,  in  the  case  of  Texas  &  Pacific  Eailway  Company 
P.UJL1916A. 


Digitized  by 


Google 


344  LOUISIANA  RAILROAD  COMMISSION. 

versus  Railroad  CommisBion  of  Louisiana,  decided  October  18, 
1915,  held  that  such  power  is  not  possessed  by  the  Commission. 

It  is  unnecessary,  therefore,  for  us  to  enter  upon  our  investiga- 
tion in  this  case,  it  being  beyond  our  jurisdictioiL 

It  is,  therefore,  ordered  that  this  case  be,  and  it  is  herebyi 
dismissed. 

Shelby  Taylor,  Chairman,  B.  A,  Bridges,  John  T.  Michel, 
Commissioners. 


MINNESOTA  RAHiROAD  ft  WABSHOTTSS:  OOMMI88ION. 

IN  EE  CHICAGO,  ST.  PAUL,  MINNEAPOLIS,  &  OMAHA 
RAILWAY  COMPANY. 

[A-1817.] 

Cotnmisaton  —  Jurisdiction  —  Railroads  —  Construction     and     equips 
ment  —  Clearance. 

The  Minnesota  CommisBion  la  without  power  to  permit  the  con- 
struction of  a  temporary  track  for  switching  purpoees,  with  a  clear- 
ance between  tracks  less  than  that  provided  for  by  statute. 

[November  2,  1915.] 

Application  for  permission  to  construct  a  temporary  switch- 
ing track  in  Minneapolis  with  11.2  feet  clearance;  dismissed. 

By  the  Commission:  This  application  was  duly  heard  by  the 
Commission  on  the  2d  day  of  !N'ovember,  ▲•  d.  1915.  The  com- 
pany seeks  permission  to  construct  a  temporary  track  to  be  used 
for  switching  purposes  in  its  Minneapolis  yards^  with  a  clearance 
of  11.2  feet.  No  question  of  an  overhead  or  side  obetruction  is 
iuTolved  in  the  application. 

The  Commission  has  no  right  to  grant  this  application;  it 
can  only  act  upon  applications  which  deal  with  overhead  or  side 
obstructions  (§3).  Sections  4  and  5  of  the  act  establish  the 
distance  which  main  line  and  switching  tracks  shall  be  located 
from  the  center  line  of  a  parallel  and  adjoining  track,  and  the 
Commission  has  no  right  to  limit  the  distance  therein  fixed. 

The  petition  is  therefore  dismissed. 

By  Order  of  the  C<Naunissioii. 
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HBW  JESRSBSY  BOARB  OF  PUBLIC  UTHirFT  OOBflilSSIONKRS. 

THOMAS  F.  LOGAN  et  aL 

V. 

CBNTEAL  RAILROAD  COMPANT  et  aL 

ServioB  —  Comanodity  —  BailrO€ids. 

1.  A  milk  companj  paying  a  freight  rate  for  freight  Beryioe  ie 
not  entitled  to  have  its  shipments  of  milk  transported  in  baggage  cars 
attached  to  passenger  trains,  nor  to  receive  express  service  at  freight 
rates,  simply  because  such  service  is  better  suited  to  tHe  needs  of  its 
business. 

Service  -~  ConttnodUy  —  RaUroada. 

2.  The  New  Jersey  Commission  recommended  that  a  railroad  com- 
pany take  such  steps  as  might  be  necessary  to  insure  the  arrival  of 
its  milk  train  at  a  milk  platform  not  later  than  11  p.  M.  daily,  where 
such  service  ought  to  be  satisfactory  to  the  shippers  and  reasonably 
practicable  for  the  railroad. 

[October  26,  1916.] 

Application  for  an  order  requiring  railroads  to  establish 
better  milk  service  and  for  the  reduction  of  express  rates  upon 
milk  between  Pennington  and  Jersey  Cityj  recommendations. 

Appearances :  John  Bentley  for  the  petitioners ;  C.  E.  Miller 
for  the  Central  Eaiboad  Company  of  New  Jersey ;  W.  L.  Kinter 
for  Philadelphia  &  Reading  Railway  Company ;  E.  E,  Bush  for 
American  Express  Company. 

By  the  Commission:  The  complainants  operate  a  dairy 
farm  in  Pennington,  New  Jersey,  and  ship  daily  thirty-one  or 
thirty-two  cases  of  milk  (twelve  quarts  in  each  case)  to  Jersey 
City.  This  milk  is  known  to  the  trade  as  "Grade  A  raw,"  and 
the  shippers  contend  that  in  order  to  sell  the  same  to  the  con- 
sumer it  must  be  delivered  before  6  o'clock  on  the  day  following 
the  shipment;  that  a  very  important  quality  of  the  milk  is  that  it 
must  not  show  a  bacteria  count  greater  than  60,000  per  cubic 
centimeter;  that  milk  forms  an  excellent  medium  for  the  increase 
of  bacteria;  making  speed  in  delivery  of  prime  consequence,  and 
that  under  the  present  arrangements  of  the  carriers  milk  can 
only  be  transported  from  Pennington  to  Jersey  City  on  one 
train,  which  does  not  reach  Jersey  City  at  a  sufficiently  early 
hour  to  make  it  practicable  to  deliver  milk  to  the  consumer. 
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They  further  complain  that  a  car  supplied  by  the  railroad 
company,  especially  constructed  so  that  milk  therein  was  con- 
tinually kept  iced,  had  been  withdrawn  from  service,  but  it  is 
now  admitted  that  the  aforesaid  refrigerator  car  was  placed  in 
service  on  or  about  May  29th,  1915,  following  the  informal 
complaint  to  this  Board  by  the  petitioners,  and  service  by  said 
refrigerator  car  has  been  provided  since  that  date,  although  no 
shipment  of  other  than  the  milk  of  complainants  is  handled  in 
said  car  between  Pennington  and  Jersey  Oity, 

The  complaint  further  sets  forth  that  the  milk  is  shipped  on  a 
train  of  the  Philadelphia  &  Beading  Railway  Company  starting 
at  Philadelphia,  stopping  at  Pennington,  and  thence  proceeding 
to  Bound  Brook.  At  the  last-mentioned  station,  after  a  wait  of 
three  hours,  the  car  is  connected  with  a  train  of  the  Central  Kail- 
road  of  iN'ew  Jersey.  It  is  asserted  that  a  number  of  trains  pass 
through  Pennington  earlier  in  the  day,  connecting  at  Bound 
Brook,  which  make  the  run  to  Jersey  City  in  much  less  time 
and  with  greater  regularity,  and  insisted  that  the  railroad  com- 
panies should  be  compelled  to  permit  their  milk  shipments  on 
these  last-mentioned  trains. 

The  freight  rate  from  Pennington  to  Jersey  City  is  1  cent  for 
each  quart  of  milk,  and  the  express  rate  is  upwards  of  3  cents  a 
quart  bottle. 

The  complainants  ask  that  the  railroad  companies  be  ordered 
and  directed  to  furnish  the  service  of  a  refrigerator  car  for  all 
shippers  of  milk  along  said  line,  in  such  a  manner  and  on  such 
a  schedule  that  the  same  will  arrive  at  Jersey  City  not  later  than 
3  o'clock  in  the  afternoon  of  each  day,  including  Sunday,  at  the 
present  rate,  or  that  a  rate  by  express  of  not  more  than  J  of  a 
cent  a  quart  on  milk  from  Pennington  to  Jersey  City,  with  re- 
turn of  empty  cases  and  bottles  free,  be  adopted  by  the  American 
Express  Company,  or  that  the  Philadelphia  &  Reading  Railway 
and  the  Central  Railroad  of  New  Jersey  be  ordered  and  directed 
to  permit  at  the  present  rate  such  milk  to  be  carried  as  freight 
on  their  side  lines  at  the  present  freight  rate,  and  with  return  of 
empty  cases  and  bottles,  in  express  or  baggage  cars  that  are 
attached  to  the  passenger  trains. 

At  the  hearing  no  evidence  was  given  of  the  peculiar  chemical 
P.U.R.1916A. 


Digitized  by 


Google 


LOGAN  ▼.  CENTRAL  R.  CO.  347 

composition  of  milk,  or  the  rapiditj  with  which  bacteria  multi- 
ply in  milk  as  a  medium. 

The  Central  Eailroad  of  New  Jersey  denies  any  habitual 
delay  in  the  operation  of  its  train  carrying  the  aforesaid  milk 
to  Jersey  City,  which  is  scheduled  to  arrive  11  o'clock  p.  m.  It 
claims  that  it  meets  the  requirements  of  the  vast  majority  of 
defendant's  milk  shippers,  and  that  during  the  month  of  June, 
1915,  reached  Jersey  Cily  on  the  average  at  11 :01  p.  m.  and  dur- 
ing the  month  o£  July,  1915,  reached  Jersey  City  on  the  average 
at  10 :55  p.  m.  During  said  two  months  the  train  reached  Jersey 
City  after  midnight  on  only  one  occasion.  It  insists  that  the 
deliveries  of  milk  to  it  at  Bound  Brook  from  complainants  and 
other  shippers  along  the  line  of  the  Philadelphia  &  Heading 
Railway  do  not  warrant  it  in  giving  to  such  shippers,  at  existing 
rates,  the  services  demanded  by  the  complainants. 

The  Philadelphia  &  Reading  Railway  Company  admits  there 
are  certain  trains  operated  by  it  in  conjunction  with  the  Central 
Railroad  Company  of  New  Jersey,  which  pass  through  Penning- 
ton earlier  in  the  day  than  the  train  in  which  the  car  contains 
complainants'  milk  is  transported,  and  that  such  trains  make 
the  run  between  Pennington  and  Jersey  City  in  less  time  than 
the  car  containing  the  complainants'  milk  is.  transported  between 
said  points,  but  insists  it  is  not  practicable  for  it  to  handle  said 
milk  on  any  of  its  trains  other  than  the  milk  train  which  now 
picks  up  said  car  at  Pennington  and  transports  it  to  Bound 
Brook. 

The  American  Express  Company  defends  its  existing  tariffs 
as  fair  and  reasonable.  It  has  no  commodity  tariff  applying  on 
milk  in  bottles  in  cages,  and  such  shipments  are  subject  to  the 
second  class  rates  established  by  the  Interstate  Commerce  Com- 
mission. This  rate,  which  includes  delivery  service  at  Jersey 
City  and  the  borough  of  Brooklyn,  is  57  cents  per  100  pounds. 

From  the  evidence  in  the  case  it  appears  the  refrigerator  car 
containing  the  complainants'  milk  is  a  part  of  the  regular  milk 
train  which  leaves  Philadelphia  about  12:45,  with  empties  for 
points  along  the  Philadelphia  &  Reading.  This  train  arrives  at 
Pennington  about  3  p.  m.,  and  loads  the  complainants'  shipment, 
proceeding  with  it  to  Bound  Brook,  arriving  there  at  5  p.  m. 
From  there  it  is  carried  to  Jersey  City  by  the  Central  Railroad 

P.UJ1.1916A. 


Digitized  by 


Google 


348     NEW  JERSEY  BD.  OF  PUBLIC  UTILITY  COMMISSIONERS. 

of  New  Jersey,  as  before  stated,  and  is  scheduled  to  arrive  there 
at  11  o'clock  p.  M.  It  is  returned  during  the  night  to  Phila- 
delphia. 

[1]  There  was  no  evidence  produced  which  would  warrant 
this  Board  in  concluding  that  the  existing  tariffs  of  the  American 
Express  Company  on  shipments  of  milk  as  now  established  by 
it  to  shippers  between  Pennington  and  Jersey  City  are  unjust 
and  unreasonable. 

Nor  is  there  anything  in  the  record  which  would  warrant  this 
Board  in  finding  that  the  complainants  are  entitled  to  have  their 
shipments  of  milk  transported  at  the  present  freight  rate  in  bag- 
gage cars  attached  to  a  passenger  train.  The  complainants  are 
paying  a  freight  rate  for  a  freight  service,  and  when  they  ask 
for  an  expedited  and  special  express  service,  with  special  facili- 
ties, at  freight  rates,  it  is  apparent  their  request  ought  not  be 
granted. 

[2]  This  leaves  only  the  delays  in  tlie  present  scheduled  train 
which  conveys  complainants'  milk,  for  our  consideration.  The 
refrigerator  car  containing  this  shipment  of  milk  is  delivered 
by  the  Philadelphia  &  Eeading  to  the  Central  Eailroad  at  Bound 
Brook  about  5  o'clock  p.  m.,  where  it  is  later  picked  up  by  a 
Central  train  scheduled  to  arrive  at  Jersey  City  at  11  p.  m.  It 
sometime  arrives  earlier. 

The  wide  difference  in  the  testimony  of  the  several  witnesses 
concerning  the  arrival  of  this  train  in  Jersey  City  may  be,  in 
part,  accounted  for  by  the  fact  that  the  statement  referred  to  in 
the  testimony  of  the  superintendent  of  the  Central  Railroad 
"shows  the  time  the  train  arrived  at  Jersey  City."  Other  wit- 
nesses were  speaking  of  the  time  the  car  stopped  at  the  milk 
platform.  When  the  train  arrives  at  Jersey  City  it  is  then 
placed  "by  drill  service"  at  the  milk  platform,  which  "takes  be- 
tween fifteen  and  twenty  minutes."  This  drill  service  may 
account  for  much  of  the  lost  time  and  late  arrivals  complained 
of. 

Allowing  for  necessary  and  unexpected  delays  in  the  loading 
and  unloading  of  cars  attached  to  this  train  between  Bound  Brook 
and  Jersey  City,  it  ought  to  be  reasonably  practicable  to  have  the 
car  in  question  placed  at  the  milk  platform  in  the  last-mentioned 
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station  regularly  not  later  than  11 ;  and  if  it  oould  be  depended 
upon  at  that  hour^  it  ought  to  be  satisfactory. 

Considering  all  the  facts  before  us^  no  order  will  b^  made, 
but  it  is  recommended  that  the  Central  Bailroad  of  New  Jersey 
take  such  steps  as  may  be  necessary  to  insure  the  arrival  of  train 
No.  50  at  Jersey  City  daily,  so  that  the  milk  may  be  placed  at 
the  milk  platform  not  later  than  11  p.  m. 

Board  of  Public  Utility  Commissioners,  by  Balph  W.  E. 
Donges,  President^  John  J.  Treacy,  John  W.  Slocum. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

IN  SE  PEOPLE'S  NATURAL  GAS  COMPANY. 

[No.  232;  Case  No.  5180.] 

Bates -^  Increase  over  francliiee  rates --^  When  pert:titted'»  Waiver  of 
contract, 

1.  The  New  York  Commission  may  fix  a  rate  for  natural  gas  higher 
than  the  rate  prescribed  in  a  franchise  contract  from  a  town,  where 

-    the  town  waiyes  the  restriction  and  the  utiUty  is  operating  without 
profit. 

Bates -- Increase -^  Duty  of  Commission* 

2.  A  natural  gas  company  operating  without  profit  or  at  a  loss 
will  be  permitted  to  increase  its  rates,  since  it  is  the  duty  of  a  Com- 
mission to  conserve  the  interests  of  the  utility  as  to  income  and  bene- 
fits, quite  as  much  aa  to  protect  the  public  as  to  rates  and  service. 

Betum  —  Natural  gas  -~  Percentage  —  Contingencies, 

3.  A  natural  gas  company  operating  without  profit  was  authorized 
to  increase  its  rates  sufficiently  to  yield  a  net  return  of  8  per  cent 
upon  the  investment,  and  to  provide  in  addition  thereto  a  small  sum 
for  payments  of  debts  and  for  repairs,  improvements,  extensions,  or  other 
contingencies. 

Bales'^ Regulation'^ Principle  of. 

4.  The  basic  principle  of  regulation  of  rates  of  a  natural  gas 
company  is  fairness  to  both  producer  and  consumer. 

Bates  ^Tariahleness'—Bagm^ent'^  Viscount  or  penalty. 

5.  The  New  York  Commission,  second  district,  will  fix  a  rate  for 
natural  gas  with  a  discount  for  prompt  payment,  rather  than  a  lower 
rate  with  a  penalty  for  delinquent  payment,  because  of  the  doubtful 
legality  of  any  practice  which  would  permit  the  company  to  install 
a  rate  tliat  might  become  variable. 

[October  26,  1916.] 
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Complaint  of  the  People's  Natural  Gas  Company  of  the 
Town  of  West  Seneca,  under  §  71  of  the  Public  Service  Commis- 
sion law,  as  to  price  to  be  charged  the  public  for  natural  gas; 
an  increase  in  the  franchise  rate  of  20  cents  per  thousand  cubic 
feet  for  a  term  of  years  and  25  cents  per  thousand  thereafter  to 
32  cents  per  thousand,  with  a  discount  of  2  cents  per  thousand 
for  prompt  payment,  was  authorized. 

Appearances:  Dowd  and  Quigley,  Salamanca,  New  York, 
attorneys  for  the  petitioner;  William  J.  Doetsch,  BuflFalo,  New 
York,  attorney  for  the  town  of  West  Seneca. 

Hodson,  Commissioner:  The  People's  Natural  Gas  Com- 
pany asks  the  Commission  to  fix  a  just  and  reasonable  rate  to  be  ' 
hereafter  charged  and  enforced  against  consumers  of  gas  sold 
and  distributed  by  such  company  in  the  town  of  West  Seneca. 
The  matter  comes  to  the  Commission  upon  the  petition  of  the 
company,  but  it  must  be  considered  in  the  nature  of  a  complaint 
under  §  71  of  the  Public  Service  Commissions  law,  which  pro- 
vides that  a  gas  corporation  may  complain  as  to  the  price  of  gas 
which  it  is  receiving,  and  the  Commission  is  thereby  empowered 
to  proceed  with  such  complaint  in  the  same  manner  as  though 
made  by  a  consumer  against  the  rates  and  practices  of  the  com- 
pany. The  petition  in  this  case  goes  further,  and  asks  the  Com- 
mission to  fix  the  rate  to  be  charged  consumers  within  said  town 
at  a  price  not  to  exceed  SO  cents  per  thousand  cubic  feet  of  gas, 
and  also  for  the  privilege  of  adding  2  cents  per  thousand  cubic 
feet  if  the  bill  for  such  gas  is  not  paid  on  or  before  the  10th  day 
of  the  month  following  the  month  in  which  the  gas  was  supplied 
and  consumed. 

From  the  petition  in  this  case,  and  also  from  the  testimony 
taken  at  the  hearing,  it  appears  that  the  petitioner  is  operating 
in  the  town  of  West  Seneca  under  a  franchise  granted  to  William 
Vogel  and  Archie  McKaig  by  the  local  authorities  of  said  town 
on  the  7th  day  of  August,  1901,  which  franchise  was  duly 
transferred  to  the  People's  Natural  Gas  Company,  the  petitioner 
herein,  on  the  26th  day  of  September,  1901,  since  which  time  the 
petitioner  has  operated  thereimder.  Such  franchise  was  granted 
for  an  unlimited  period,  and  also  contains  certain  rate  restric- 
tions, which  are  20  cents  for  each  thousand  cubic  feet  of  gas  for 
P.U.R.1916A. 
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a  term  of  years,  and  25  cents  per  thousand  thereafter.  For  abont 
seven  years  after  the  date  of  the  franchise  the  rate  charged  for 
gas  was  20  cents,  but  commencing  in  the  year  1898,  the  company 
has  charged  and  received  25  cents  per  thousand  without  any 
objections  from  its  customers.  There  are  certain  other  condi- 
tions in  this  franchise  which  may  be  termed  severe,  particularly 
the  one  which  provides  that,  upon  the  default  of  those  to  whom 
the  franchise  was  granted,  their  successors,  or  assigns,  to  keep 
and  perform  any  of  the  terms  and  conditions  of  such  franchise 
or  grant,  the  town  board  and  board  of  highway  superintendents 
may  revoke  the  franchise  and  may  remove  the  pipe  line  of  the 
company. 

From  the  testimony  in  this  case,  it  appears  that  the  plant 
of  the  petitioner  consists  entirely  of  its  seven  gas  wells  and  the 
gas  distributing  system,  which  is  laid  throughout  the  town,  prin- 
cipally in  and  about  the  villages  of  Gardenville  and  Ebenezer, 
and  it  also  extends  to  a  limited  section  of  the  city  of  Buffalo 
which  borders  the  town  on  the  west;  this  system  consists  of 
ordinary  gas  pipe  of  varying  sizes  laid  underground,  attached  to 
the  wells,  and  properly  connected  with  regulators  and  private 
service  pipes  oi  about  four  hundred  consumers.  Five  of  the 
company's  wells  supply  sufficient  gas  for  such  consumers  during 
the  months  when  consumption  is  light,  the  other  two  wells  being 
practically  exhausted,  and  the  supply  from  all  of  the  wells  is 
constantly  decreasing,  making  it  necessary  for  the  company  to 
look  elsewhere  for  its  product  in  order  to  continue  business. 
Indeed,  the  company  has  purchased  most  of  the  gas  it  has  sold, 
and  distributed  during  the  past  year  at  the  rate  of  15  cents  per 
thousand,  and  it  is  probable  that  this  same  practice  must  be 
followed  in  the  future,  and  it  may  be  that  the  cost  will  be  greater. 
This  will  be  an  additional  hardship  for  the  petitioner  to  bear, 
which  ought,  in  all  fairness,  to  be  charged  up  to  those  who 
ultimately  use  the  gas. 

[l]For  some  time  the  gas  company  has  conducted  its  business 
in  West  Seneca  without  obtaining  sufficient  return  to  make  such 
business  satisfactory  or  profitable,  chiefly  because  of  the  stringent 
requirements  of  such  franchise  as  to  rates,  and  the  further  provi- 
sion under  which  the  town  authorities  reserved  the  right  to  termi- 
nate the  franchise  and  destroy  the  company's  business,  on  the 
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failure  of  the  company  strictly  to  comply  with  all  the  terms  of 
such  franchise,  which  course,  if  followed,  would  result  in  dis- 
aster to  the  company  and  great  discomfort  to  the  gas  users  of  the 
community. 

To  obviate  all  this  difficulty  the  gas  company  has  laid  the  facta 
before  the  town  authorities  with  the  resxilt  that  there  is  presented 
with  the  petition  in  this  case  a  resolution  of  the  town  board  and 
board  of  highway  superintendents  of  the  town  of  West  Seneca, 
who  are  clothed  with  authority  in  the  matter,  which  resolution 
reads  as  follows: 

"Kesolved,  That  the  People's  Natural  Gas  Company  be,  and  it 
hereby  is,  authoiized  to  bring  a  proceeding  before  the  Public 
Service  Commission  of  the  State  of  New  York,  Second  District, 
to  consider  the  entire  question  of  reasonable  rates  to  be  charged 
consumers  of  gas  within 'the  town  of  West  Seneca  by  said  People's 
Natural  Gas  Company,  without  regard  to  franchise  limitations ; 
and  the  town  of  West  Seneca,  and  the  town  board  and  board  of 
highway  superintendents,  hereby  consent  that  said  Commission 
may,  without  regard  to  the  provisions  of  any  franchise  as  to 
rates,  fix  the  just  and  reasonable  rates  to  be  hereafter  enforced 
and  charged  against  consumers  of  gas  in  said  town  of  West 
Seneca  by  the  People's  Natural  Gas  Company." 

There  does  not  seem  to  be  anything  in  the  law  which  prevented 
the  local  authorities  of  the  town  of  West  Seneca  from  granting 
a  franchise  authorizing  its  operation  upon  certain  conditions 
therein  stated,  nor  that  the  company  should  not  accept  such  con- 
ditional franchise;  having  accepted  the  same,  it  became  a  valid 
and  binding  contract  upon  the  company  to  the  full  extent  of  such 
conditions,  because  such  conditions  were  inserted  and  agreed 
upon  as  a  concession  and  advantage  to  the  public  in  return  for 
the  grant  to  the  company  for  the  use  of  the  public  highways. 
This  Coiomission  has  frequently  declared  this  to  be  the  rule  in 
cases  of  this  kind,  following  the  decision  of  the  court  of  appeals 
bearing  upon  the  same  question.  People  ex  rel.  West  Side  B. 
Co.  V.  Barnard,  110  N.  T.  548, 18  N.  E.  854. 

This  original  franchise  was  granted  August  7,  1901,  long  be- 
fore the  enactment  of  the  Public  Service  Commissions  law,  and 
in  accordance  with  the  previous  decisions  of  this  Commission,  in 
like  cases,  we  must  take  the  franchise  as  we  find  it  and  as  it  has 
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been  accepted  and  acted  upon  by  the  company,  and  be  governed 
by  such  rate  restrictions  as  are  therein  containedi  notwithstand- 
ing the  general  powers  of  Hie  Commission  under  §  72  of  the  Pub- 
lic Service  Commissions  law  to  fix  the  price  of  gas  to  be  charged 
by  the  petitioner.  But  it  is  fortunate  for  the  petitioner  that  the 
town  authorities  have  cleared  the  way  so  that  this  Commission 
will  not  be  hampered  by  such  rate  restrictions  because  the  local 
authorities  of  the  town  of  West  Seneca  have  practically  waived 
any  limitation  as  to  the  price  of  gas  which  is  contained  in  such 
original  franchise;  and  it  is  now  left  to  the  Commission  under 
§  72  of  the  law  to  fix  and  determine  the  just  and  reasonable  rates 
to  be  hereafter  charged  and  enforced  against  consumers  of  gas 
furnished  by  the  petitioner. 

[2]  The  hearing  and  investigation  provided  for  in  §  72  of 
the  Public  Service  Commissions  law  have  been  had ;  the  hearing 
was  held  by  the  Commission  on  the  24th  day  of  September,  1915, 
at  which  time  the  president  of  the  company  testified  to  the  items 
and  amounts  actually  invested  in  the  plant  as  it  now  stands,  and 
the  same  are  here  given,  as  follow^: 

22,760'--4''  main  $9,685.00 

2,500'— 3"  main  650.00 

48,750'— 2*  main 6,825.00 

5,000'— li"  main  360.00 

1,000'— U'"  main  110.00 

5,600'— 1"  main  496.00 

$18,025.00 

415  meters    4,150.00 

226  small  regulators $2,250.00 

20  high  pressure  regulators 600.00 

Connections  and  fittings 200.00 

8,060.00 

Valves  and  miscellaneous 2,000.00 

Total  distributing  system •  $27,225.00 

Drilling  5  wells  : 15,000.00 

Total  investment  $42,225.00 

These  figures  do  not  vary  materially  from  those  contained  in 
the  last  annual  report  of  the  petitioner,  filed  with  the  Commis- 
sion December  31,  1914;  besides  this,  the  gas  engineer  of  the 
division  of  light,  heat,  and  power  of  this  Commission  has  made  a 
careful  investigation  concerning  the  property  and  business  of  the 
company,  and  has  reported  that  the  above  table  is  substantially 
correct 

There  is  not  included  in  this  statement  any  expenditure  for 
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two  wells;  the  company  has  seven  drilled  wells,  while  the  item 
charged  is  "$16,000  for  drilling  five  wells."  The  explanation 
for  this  discrepancy  is  probably  found  in  the  fact  that  these  two 
wells  have  been  scrapped  as  a  dead  loss,  or  it  may  be  that  they 
came  to  the  company  without  possessing  any  value  at  the  time 
the  business  was  taken  over  from  the  original  owners.  However 
this  may  be,  and  without  regard  to  the  amount  of  capital  invested 
in  any  or  all  of  the  wells  now  owned  by  the  gas  company,  it,  is 
clear  that  affirmative  action  should  be  taken  in  this  case,  in  order 
to  meet  the  necessary  and  proper  requirements  of  the  petitioner ; 
for  it  would  be  a  denial  of  justice  to  those  who  have  made  this 
utility  a  public  convenience  to  even  permit  them,  imder  the  cir^ 
cumstances,  much  less  require  them,  to  continue  the  operation  of 
this  business  without  profit,  and  indeed  at  considerable  loss.  The 
duty  is  enjoined  upon  this  Commission  to  conserve  the  interests 
of  the  company  as  to  income  and  benefits,  quite  as  much  as  it  is 
to  protect  the  rights  of  the  public  as  to  rates  and  service. 

[3,  4]  The  situation  of  this  company  is  very  peculiar;  it  owns 
seven  gas  wells,  the  actual  cost  of  which  is  stated  at  $15,000; 
only  five  of  the  wells  produce  gad  in  paying  quantities,  and  such 
supply  is  not  adequate  for  the  consumers  except  during  the  sum- 
mer months ;  during  the  last  winter  the.  company  purchased  from 
other  producers  a  large  amount  of  gas  for  which  it  paid  15  cents 
per  thousand  cubic  feet,  or  $4,530  in  the  ^gregate  for  six 
months;  this  amount  is  probably  the  limit  which  the  company 
will  pay  in  any  one  year  for  gas  obtained  otherwise  than  from  its 
own  wells,  although  this  is  by  no  means  certain  for  the  reason 
that  the  supply  from  such  wells  is  fast  being  depleted;  besides 
all  this  there  is  a  large  percentage  of  loss  in  such  purchased  gas 
from  leakage  in  transmission.  And  in  making  up  a  statement  of 
the  operating  expenses-,  fixed  charges,  and  contingencies,  we  find 
the  same  to  be  as  follows: 

Charge  for  purchased  gas $4,530.00 

Salary  Buperintendent 1,200.00 

Loss  of  gas  by  leakage 1,500.00 

Wages — two  helpers  and  meter  readers 1,800.00 

Bookkeeper    , 300.00 

Rent  of  wells,  including  gas  furnished  as  per  leases ".  1,000.00 

Taxes    500.00 

$10,830.00 
P.U.R.1916A. 
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This  does  not  include  interest  on  loans  now  outstanding  against 
the  company  amounting  to  about  $4,600,  office  rent,  nor  repairs, 
and  all  these  operating  and  other  expenses  and  fixed  charges  must 
be  paid  before  any  income  can  be  received  upon  the  invested  cap- 
ital of  the  company.  Taking  such  invested  capital  at  $42,225, 
as  hereinbefore  stated,  which  includes  the  item  of  $16,000  as  the 
cost  of  five  wells,  and  allowing  the  rate  of  return  thereon  at  8 
per  cent,  we  have  the  sum  of  $3,878,  which  added  to  the  sum  of 
$10,830  makes  a  total  of  $14,208,  and  no  less  than  this  amount 
should  be  received  by  the  company  as  the  gross  earnings  of  its 
business,  in  order  to  provide  the  means  to  meet  these  require- 
ments and  all  of  which  appear  to  be  just  and  reasonable.  The 
earnings  of  the  company,  in  order  to  be  reasonable,  must  be  large 
enough  to  provide  sufficient  funds  to  pay  all  operating  expenses 
and  fixed  charges,  and  to  cover  also  such  proper  amounts  for  in- 
terest, profit,  and  depreciation  as  can  be  regarded  as  fair  under 
the  circumstances  of  this  case. 

Adequate  prices  which  will  yield  a  fair  return  upon  the  in- 
vested capital  of  the  company,  after  providing  for  all  such 
expenditures,  are  as  necessary  and  proper  as  the  day  wages  of  a 
laborer  or  any  other  just  compensation  in  the  economy  of  busi- 
ness. 

This  proposition  is  not  always  recognized  by  the  public  which 
sometimes  makes  unreasonable  demands  upon  a  public  service 
corporation  in  order  to  gain  some  slight  advantage  in  the  matter 
of  rates  or  service,  which  course  often  deprives  the  utility  of  a 
proper  current  income  for  the  service  rendered,  and  usually  ter- 
minates in  loss  and  inconvenience  to  all  parties  concerned.  The 
earnings  of  the  company  represent  the  cost  and  expense  of  the 
service  performed,  and  they  thus  become  the  basis  for  rates  to 
be  charged  therefor  by  the  utility.  To  be  sure,  an  inflexible  rule 
cannot  be  made  that  will  be  applicable  in  every  case,  because  the 
particular  conditions  of  each  case  must  govern  the  Commission 
in  applying  a  rule  as  to  the  reasonableness  of  rates  and  the  ade- 
quacy of  servioew 

These  considerations  must  have  moved  the  local  authorities  of 
the  town  of  West  Seneca  to  perform  the  act  of  simple  justice  in 
this  matter  when  they  passed  the  resolution  above  referred  to; 
for  there  is  no  escape  from  the  conclusion  that  this  changed  atti- 
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tude  of  the  town  authorities  carries  with  it  an  acknowledgment 
by  the  great  body  o£  gas  users  in  the  town,  that  the  company  is 
entitled  to  better  treatment  than  it  has  had  all  these  years  while 
the  price  of  its  gas  has  been  kept  at  an  unreasonably  low  figure. 
The  people  of  the  town  now  declare  their  willingness  that  the 
petitioner  may  charge  sudi  an  increased  price  for  gas  as  shall  be 
deemed  just  by  this  Commission;  regardless  of  anything  which 
has  occurred  in  the  past,  they  now  want  the  company  to  receive 
a  fair  return  upon  its  capital  investment,  so  that  its  business  may 
be  profitable  and  satisfactory;  thus  recognizing  the  principle  that 
the  company  and  the  customers  it  serves  have  a  mutual  interest 
in  such  business,  and  that  good  service  by  the  company  should  be 
properly  compensated  by  the  customers  in  order  to  make  such 
business  remunerative  to  the  company  and  a  benefit  to  the  people 
of  the  town,  and  that  by  the  same  token  a  blow  at  either  would 
work  serious  injury  to  the  other.  All  this  is  in  exact  conformity 
with  the  oft  repeated  declaration  of  this  Commission,  that  the 
basic  principle  of  regulation  of  a  public  utility  of  this  kind  is  to 
do  the  right  thing  for  both  producer  and  consumer  and  thus  pre- 
vent oppressive  action  on  the  part  of  either. 

Having  reached  the  conclusion  that  the  petitioner  in  this  case 
is  entitled  to  gross  earnings  from  its  busines  which  will  provide 
for  all  of  the  items  aggregating  said  sum  of  $14,205.60,  it  now 
becomes  necessary  to  determine  if  a  rate  of  30  cents  per  thousand 
cubic  feet,  the  price  asked  for  by  the  company,  will  yield  suflS- 
cient  revenue  to  take  care  of  this  amount,  and  whether  such  price 
will  be  just  and  reasonable. 

It  appears  from  the  last  annual  report  of  the  petitioner  filed 
with  the  Commission  that  it  sold  about  38,000,000  feet  of  nat* 
ural  gas  during  the  year  1913,  at  the  price  of  25  cents  per  thou- 
sand, and  for  the  year  1914  the  sales  at  the  same  price  amounted 
to  something  over  52,000,000  feet.  The  gross  receipts  from  such 
sales  in  1913  were  $9,504.50,  and  in  1914  the  same  amounted  to 
$18,193.90.  It  is  fair  to  estimate  that  the  consumption  of  gas 
for  the  coming  year  will  be  about  the  same  as  for  the  year  1914, 
and  Tjipon  that  basis  the  gross  earnings  of  the  company  at  the  rate 
of  30  cents  per  thousand  would  amount  to  the  sum  of  $15,832.50, 
although  it  is  impossible  to  make  these  estimates  with  any  d^ree 
of  certainty,  because,  among  other  reasons,  the  proof  in  this  case 
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tends  to  show  that  the  supply  of  gas  from  the  wells  of  the  com- 
pany is  gradually  decreasing,  making  it  necessary  otherwise  to 
procure  a  very  large  percentage  of  the  gas  distributed  by  the 
company,  and  even  this  opportunity  may  not  be  available  much 
longer,  for  the  history  of  gas  wells  in  this  region  is  that  they  are 
generally  short  lived.  But  assuming  that  the  gross  revenue  of 
the  company  will  annually  amount  to  the  sum  of  $15,832.50  for 
the  next  few  years,  that  will  leave  only  about  $1,600  net  income 
applicable  to  the  payment  of  the  debts  of  the  company  and  to  pro* 
vide  for  repairs,  improvements,  extensions,  or  other  contingen- 
cies ;  and  this  result  would  satisfy  the  requirements  of  §  72  of 
the  Public  Service  Commissions  law,  be  advantageous  to  the  com- 
pany, and  work  no  hardships  to  its  patrons. 

[6]  The  Iroquois  Natural  Gas  Company,  whose  principal 
plant  is  located  in  the  city  of  Buffalo,  where  it  has  several 
thousand  customers,  also  operates  in  a  small  section  of  the  town 
of  West  Seneca,  and  in  both  places  charges  32  cents  per  thousand 
for  its  gas,  with  a  discount  of  2  cents  per  thousand  if  the  bill  is 
paid  on  or  before  the  10th  day  of  the  month  following  the  month 
within  which  the  gas  is  consumed;  this  is  substantially  the  plan 
proposed  by  the  petitioners  in  this  case,  except  that  the  Commis- 
sion is  asked  to  authorize  the  price  at  30  cents,  with  an  addition 
of  2  cents  per  thousand  as  a  penalty  upon  the  customer  for  fail- 
ure to  make  prompt  payment.  Although  it  would  make  no  dif- 
ference to  either  the  company  or  the  consumers,  we  are  inclined 
to  favor  the  rate  at  32  cents  with  a  discount,  rather  than  a  rate 
of  30  cents  with  a  penalty,  because  of  the  doubtful  legality  of  any 
practice  which  would  permit  the  company  to  install  a  rate  that 
might  become  variable. 

We  believe  that  the  petitioner  has  made  a  good  case  and  is 
clearly  entitled  to  increase  its  price  for  gas  in  the  tovTn  of  West 
Seneca  to  32  cents  per  thousand  cubic  feet  with  a  discount  there- 
on of  2  cents  per  thousand  to  be  allowed  the  consumer  on  prompt 
payment  of  bills,  such  bills  to  be  rendered  and  the  discount  there- 
on to  be  allowed  in  such  manner  and  at  such  time  as  may  be 
provided  by  a  rule  of  the  company  to  be  approved  by  this 
Commission ;  and  that  an  order  be  entered  herein  embodying  the 
views  expressed  in  this  decision. 
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OKIiAHOHA  OORFOBATIOX  OOBIMISSION. 

IN  EE  NECESSITY  OP  PEIOR  APPROVAL  BY  COMMIS- 
SION  OF  INCREASES  IN  RAILROAD  RATES. 

[Cause  No.  2037;  Order  No.  982.] 

Boies  —  BailriiHtds  —  Inereaaes  —  Prior  approval  by  CommissUHU 

Railroad  companies  operating  in  Oklahoma  will  not  be  permitted 
to  increase  intrastate  freight  or  passenger  rates  until  the  advance  is 
approved  by  the  Commission  -and  tariffs  are  filed  therewith;  since  it 
is  fairer  to  the  public  that  investigation  into  the  reasonableness  of 
increases  in  rates  should  be  made  before  rather  than  after  the  advances 
are  put  into  effect. 

[November  2,  1915.] 

Objections  by  railroad  companies  to  a  proposea  order  that 
rates  for  freight  or  passenger  service  shall  not  be  advanced  until 
the  advance  is  approved  by  the  Commission  and  tariffs  filed 
therewith ;  objections  not  sustained  and  order  promulgated.  The 
names  of  the  companies  interested  appear  in  opinion  and  order. 

By  the  Commission :  On  April  1, 1914,  the  Commission  gave 
notice  to  the  above  railroad  companies,  that  on  April  14,  1914, 
it  would  hear  any  objections  and  evidence  which  the  carriers 
might  present  in  opposition  to  a  proposed  order  to  the  effect  that 
"the  rate  now  charged  for  all  freight  service  and  rates  now 
charged  for  passenger  service  shall  not  be  advanced  by  any  car^ 
rier  until  such  advance  is  approved  by  the  Commission  and  tariffs 
regularly  filed  with  the  Commission,^*  etc. 

Thereafter  the  Atchison,  Topeka,  &  Santa  Fe  Railway  Com- 
pany ;  Gulf,  Colorado,  &  Santa  Fe  Eailway  Company ;  the  Kan- 
sas City  Southern  Railway  Company;  the  Chicago,  Rock  Island, 
&  Pacific  Railway  Company;  St.  Louis  &  San  Francisco  Rail- 
road Company;  and  the  Missouri,  Kansas,  &  Texas  Railway 
Company  filed  "objections"  against  making  and  promulgating 
said  order,  stating  therein  as  grounds  for  said  objections: 

"1.  That  the  Commission  is  without  jurisdiction  to  make  said 
order,  as  applied  to  freight  rates. 
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'^2.  That  the  Commiadion  is  without  jurisdiotion  to  nuke  said 
order,  as  applied  to  passenger  fares. 

^'3.  Because  the  entire  intrastate  revenue  of  each  of  these  de- 
fendants is  insufficient  to  yield  a  fair  return  upon  the  value  of  its 
property  devoted  to  the  intrastate  business  of  these  several  de- 
fendants respectively,  and  particularly  is  the  intrastate  revenue 
of  each  of  said  defendants  insufficient  to  yield  a  fair  return  upon 
the  value  of  its  property  devoted  to  the  intrastate  passenger  busi- 
ness/' 

On  May  8, 1914,  the  matter  came  on  for  final  hearing,  and  was 
submitted  without  any  evidence  being  taken  at  said  time.  There 
was  no  objection  made  to  an  order  being  made  as  outlined,  ex- 
cept those  made  in  the  written  ^^objections''  filed.  The  carriers 
offered  no  evidence. 

In  determining  the  fairness  of  rates  to  be  charged  for  public 
service,  both  parties  to  the  service  must  be  considered.  Neither 
the  rights  of  the  public  nor  those  of  the  carrier  are  to  be  ignored. 
It  is  a  ride  invariably  enforced,  that  before  rates  charged  by  the 
carrier  can  be  reduced,  an  opportunity  to' be  heard  shall  be  give^ 
to  the  carrier.  Carriers  insistently  demand  that  this  opportunity 
shall  be  afforded,  in  order  that  they  may  produce  such  evidence 
and  facts  as  they  deem  essential  to  a  proper  determination  of  the 
reasonableness  of  the  rates  proposed.  In  our  opinion,  the  public 
should  not  be  required  to  pay  advanced  rates  without  an  equal 
opportunity  to  be  heard.  In  other  words,  the  public  who  pay  the 
rates  ought  to  be  considered  upon  the  same  footing  with  the  caiv 
riers  who  furnish  the  service.  No  rates  should  be  increased  un- 
less there  is  good  reason  therefor ;  if  the  carrier  deems  the  rates 
charged  to  be  inadequate,  certainly  this  conclusion  ought  to  be 
founded  upon  facts  within  its  possession ;  if  so,  those  facts  could 
be  presented  to  the  Commission  without  casting  any  undue  burden 
upon  the  carrier;  if  the  facts  do  not  warrant  such  increase,  no 
advance  in  rates  shoiQd  be  allowed.  Moreover,  it  is  a  well-known 
fact  that  individual  shippers  are  seldom  in  position  to  success- 
fully attack  the  power  of  the  carrier  to  charge  and  collect  its 
published  rate;  the  shipper  must,  if  his  commodities  are  to  be 
moved,  pay  whatever  charge  is  made  and  look  to  the  future  for 
reparation;  advanced  freight  rates  may  circumscribe  the  activi- 
ties of  particular  manufacturing  concerns,  and  may  drive  whole- 
P.U.R.19ieA. 
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salers  and  jobbers  from  territory  in  which  an  extensive  business 
has  been  established.  Yet,  it  may  be  found  after  a  thorough  in- 
vestigation that  there  was  no  jurisdiction  for  the  advanced  rates. 
We  believe  it  fairer  that  the  investigation  into  the  reasonableness 
of  increased  rates  should  be  made  before  the  advances  are  put 
into  effect,  rather  than  thereafter. 

It  id  therefore  ordered  that  the  said  Atchison,  Topeka,  & 
Santa  !Fe  Eailway  Company;  Chicago,  Hock  Island,  &  Pacific 
Eailway  Company;  Choctaw,  Newcastle,  &  Western  Railroad 
Company;  Clinton  &  Oklahoma  Western  Railway  Company; 
Fort  Smith  &  Western  Railroad  Company;  Fort  Smith,  Poteau, 
&  Western  Railroad  Company;  Gulf  Colorado  &  Santa  Fe  Rail- 
way Company;  Kansas  City,  Mexico,  &  Orient  Railway  Com- 
pany; Kansas -City,  Mexico,  &  Orient  Railway  Company  of  Tex- 
as; Kansas  City  Southern  Railway  Company;  Midland  Valley 
Railroad  Company;  Missouri,  Kansas,  &  Texas  Railway  Com- 
pany; Missouri,  Oklahoma,  &  Gulf  Railway  Company;  Okla- 
homa Central  Railway  Company ;  Oklahoma,  Kansas,  &  Miagouri 
Interurban  Railway  Company ;  Oklahoma,  New  Mexico,  &  Pacific 
Railway  Company;  St.  Louis  &  San  Francisco  Railroad  Com- 
pany; St  Louis,  El  Reno,  &  Western  Railway  Company;  St. 
Louis,  Iron  Mountain,  &  Southern  Railway  Company;  Wichita 
Falls  &  Northwestern  Railway  Company, — shall  not  advance 
the  rates  now  charged  for  freight  or  passenger  service  until  such 
advance  is  approved  by  this  Commission  and  tariffs  regularly 
filed  with  the  Commission.  This  order  shall  be  in  full  force  and 
effect  from  and  after  15th  day  of  November,  1915. 

Corporation  Commission  of  Oklahoma,  J.  E.  Love,  Gteo.  A. 
Henshaw  and  W.  D.  Humphrey,  Commissioners. 


OKI<AHOMA  CORPORATION  OOlOaSSIOir. 

S.  C.  THOMPSON  et  aL 

V. 

DEWEY  GAS  COMPANY. 

[GauBe  No.  2335;  Order  No.  989.] 

Service '^  €fas  ^  Mains  to  furtUsfi  proper  ctrculation  of  gas^  * 

A  utility  operating  on  low  pressure  a  gas  plant  formerly  mais- 
P.U.R.1916A. 
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tained  at  high  pressure  was  ordered  to  remoye  dead  ends  in  the  laterals 
to  give  a  better  circulation  of  gas  through  the  supply  lines  where  it 
appeared  that  such  change  was  necessary  to  give  satisfactory  service 
with  low  presBurtt. 

[November  2,  1916.] 

CoMpi-AiNT  agaiDflt  service  rendered  by  gas  company;  tfpon 
finding  that  the  company's  distribution  system  and  that  the  con- 
sumer's facilities  for  using  gas  were  equally  at  fault,  the  Ccon- 
mission  ordered  the  company  to  improve  its  plant  by  the  removal 
of  the  dead  ends  in  the  laterals  to  render  an  adequate  circulation 
of  gas  throughout  the  entire  system,  and  suggested  that  the  oon- 
Bumers  enlarge  the  pipes  connecting  their  stoves  and  replace  the 
burners  and  mixtures  formerly  installed  for  high  pressure  gas 
with  a  type  that  will  give  complete  combustion  for  low  pressure 
to  render  it  possible  for  them  to  properly  utilize  the  gas  fur- 
nished. 

By  the  Commission:  The  complainants  filed  their  complaint 
on  June  80,  1915,  and  the  case  came  on  for  hearing  July  18, 
1915,  the  complainants  being  present  by  S.  C.  Thompson  and  the 
defendant  being  present  by  Joe  A.  Bartles*  The  Commission 
heard  testimony,  and  thereafter,  on  October  9,  1915,  Commis- 
sioner Humphrey  and  H.  E.  Musson,  gas  expert  of  the  Com- 
mission, visited  Dewey  for  the  purpose  of  inspecting  the  plant  of 
the  defendant  company;  and  thereafter  Mr.  Musson  filed  his 
report  to  the  Commission,  which  is  as  follows: 

"According  to  your  instructions  I  made  an  investigation  of  the 
Dewey  Gas  Company  at  Dewey,  Oklahoma,  and  the  complaints 
of  Mr.  S.  C.  Thompson,  Mr.  J.  L.  Lenter,  and  Mr.  S.  C.  Kankin. 
Mr.  Chase  was  not  at  home. 

"Before  investigating  the  complainants'  apparatus  for  using 
gas,  I  examined  the  maps  showing  the  pipe  lines,  regulators,  etc., 
of  the  Dewey  Gas  Company,  and  found  that  the  maps  showed 
that  they  had  a  5f "  line  carrying  gas  at  high  pressure  to  their 
regulators  located  in  different  parts  of  the  city.  They  also  show 
on  this  map  5f "  belt  line  surrounding  the  heavy  distributing  cen- 
ter of  the  city.  On  this  map  they  show  their  2"  distributing  line 
tied  into  this  belt  line,  with  very  few  dead  ends,  that  would  inter- 
fere with  the  proper  distribution  of  gas. 

"I  asked  the  Dewey  Gas  Company  to  uncover  pipe  at  the 
P.U.R.101«A. 
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comer  of  Fifth  and  Wyandotte  streets,  so  that  we  could  examine 
the  condition  of  the  connection  between  2"  distributing  line  and 
5f  belt  line.  Their  map  shows  this  pipe  to  be  tied  in  at  this 
place^  but  when  the  line  was  uncovered,  we  found  that  the  work- 
men failed  to  make  this  connection  when  this  pipe  was  laid. 

"The  company  shows  on  their  map  that  the  2"  line  is  tied  to 
this  belt  line  at  each  intersection,  but  there  may  be  other  places 
where  the  workmen  failed  to  make  these  connections,  and  I 
would  recommend  that  the  company  examine  these  different 
points  in  the  city,  where  their  2"  distributing  lines  are  supposed 
to  be  connected  with  their  belt  line,  and  if  the  lines  are  not  con- 
nected, that  they  connect  the  same  and  furnish  the  Commission 
a  certified  copy  of  map  showing  all  of  their  lines  in  Dewey,  so  we 
may  check  the  same. 

"After  examining  the  distributing  system  of  the  gas  company, 
I  went  with  Mr.  Thompson  to  his  residence  to  examine  his  facil- 
ities for  using  gas.  I  found  that  Mr.  Thompson  was  using  a 
wood  or  coal  cook  stove  with  a  gas  burner  in  the  same.  The  mix- 
er on  the  burners  of  the  stove  was  entirely  closed  so  that  he  was 
not  getting  the  proper  mixture  of  gas  and  air  to  get  the  proper 
combustion,  and  therefore  the  greatest  amount  of  heat  from  a 
given  quantity  of  gas.  I  adjusted  the  mixer  and  found  that  it 
would  only  furnish  air  to  burn  about  one  half  of  the  gas  that  was 
available.  These  burners  are  not  constructed  so  as  to  give  eco- 
nomical service  on  low  pressure.  Mr.  Thompson  has  his  stove 
connected  with  f "  pipo,  which  is  entirely  too  small  to  furnish 
gas  for  the  stove  at  8-ounce  pressure,  which  is  the  usual  pressure 
used  by  distributing  companies.  I  found  the  same  condition  at 
Mr.  Lemer's  as  at  Mr.  Thompson's. 

"The  same  condition  existed  at  Mr.  Rankin's  except  Mr. 
Rankin  has  a  heating  stove  connected  to  the  service  line  using 
about  25  feet  of  f "  pipe.  It  is  impossible  to  get  the  quantity  of 
gas  through  this  small  pipe  that  is  necessary  to  heat  a  stove  such 
as  Mr.  Rankin  has  in  his  store. 

"Upon  examining  Mrs.  Lewis's  stove,  I  found  that  the  same 

condition  existed  as  at  Mr.  Thompson's.    I  examined  Mrs.  Mc- 

Clune's  stove,  and  found  that  the  air  vents  were  entirely  closed, 

and  that  she  was  getting  poor  service.    This  was  the  only  stove 

that  I  found  in  Dewey  that  was  made  for  the  purpose  of  burning 
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gas.   I  adjusted  the  burners  on  Mrs.  McClune's  stoye  so  as  to  give 
her  all  the  heat  desired.     This  stove  is  connected  with   f'^^ 
pipe,  which  will  not  furnish  tbb  amount  of  gas  necessary  to  run 
all  burners  at  one  time. 

'^If  the  people  of  Dewey  expect  to  get  the  service  that  they 
should,  it  will  be  necessary  that  they  take  out  the  %"  pipe  that  is 
in  use  and  use  not  smaller  than  i"  pipe  for  cooking  stoves;  and 
not  smaUer  than  i"  connection  for  heating  stoves.  If  they  use 
i"  pipe  the  connection  should  not  be  over  6  or  6  feet  in  length. 
It  will  also  be  necessary  that  the  people  install  burners  that  have 
mixers  that  will  give  them  the  proper  proportion  of  gas  and  air, 
80  as  to  get  complete  combustion. 

'There  ia  a  great  deal  of  complaint  on  account  of  the  gas  black- 
ening the  utensils  used.  If  they  install  burners  that  will  give 
them  the  proper  mixture,  so  as  to  get  complete  combustion,  it 
will  eliminate  this  trouble." 

The  Commission  finds  that  the  plant  at  Dewey  was  originally 
operated  as  a  high  pressure  plant  but  is  now  on  low  pressure;  that 
a  good  many  of  the  residences  in  the  city  of  Dewey  are  connected 
with  the  system  by  f  inch  service  pipes,  which  are  too  small  for 
satisfactory  use,  and  that  burners  and  mixers  used  at  Dewey  by 
many  of  the  complainants  are  not  of  such  type  as  to  give  satisfac- 
tory service  in  the  use  of  low-pressure  gas;  that  the  plant  itself 
is  so  constructed  that  at  various  places  there  are  dead  ends  in  the 
laterals,  thus  preventing  satisfactory  circulation  of  the  gas 
throughout  the  supply  lines.  The  report  embodied  herein  indi- 
cates that  the  complainants  and  the  defendant  are  about  equally 
at  fault,  and  it  embodies  several  recommendations  for  the  better- 
ment of  conditions  at  Dewey, 

The  Dewey  Gas  Company,  defendant  herein,  is  ordered  to 
forthwith  make  a  thorough  inspection  of  its  plant,  and  to  make  a 
plat  thereof  showing  the  exact  location  of  its  mains  and  laterals 
and  all  other  pipe  and  lines  used  in  circulating  and  distributing 
gas  in  the  city  of  Dewey  and  its  suburbs ;  and  it  is  further  or- 
dered to  so  loop,  belt,  extend,  and  connect  all  dead  ends  as  to 
render  proper  circulation  possible,  and  to  file  with  the  Commis- 
sion a  duplicate  of  the  plat  above  required. 

The  Commission  suggests  that  parties  complaining,  and  other 

parties  in  like  condition,  discard  their  f  inch  connections  and 
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their  mixers  and  oonnectioiis  formerly  installed  for  high-pressure 
jgas,  and  that  they  nse  such  service  pipes,  connections,  and  mixers 
as  will  render  it  possible  for  thenl  to  properly  utilize  the  supply 
of  gas  furnished  by  the  defendant  company. 

The  above  report  indicates  that  some  of  the  complainants, 
though  experienced  in  the  use  of  gas,  have  not  sufficient  knowl- 
edge of  the  use  of  connections,  mixers,  and  burners  to  obtain  the 
best  results,  and  it  is  recommended  that  they  pay  more  attention 
to  these  things. 

The  Commission  hereby  orders  the  defendant  company  to 
forthwith  improve  its  plant  as  above  indicated  so  as  to  render  the 
circulation  of  gas  throughout  the  entire  system  possible  and  ade* 
quate,  and  it  is  further  ordered  that  gas  sufficient  for  the  needs 
and  convenience  of  all  its  patrons  be  furnished  at  all  times  while 
the  company  continues  to  operate  as  a  gas  distributor. 

Corporation  Commission,  J.  E.  Love^  Geo.  A.  Henshaw,  and 
W.  D.  Humphrey,  Commissioners. 


SOUTH  DAKOTA  BOARD  OF  RAIIiROAD  OOMMISSIONBRS. 

0.  J.  REMUND  et  aL 

t;. 

DAKOTA  CENTRAL  TELEPHONE  COMPANY. 

[F-176.] 

RateB  *  Telephone  —  DevUitiint  from  published  schedule. 

1.  A  telephone  company  will  not  be  permitted  to  charge  rates  in  ex- 
cess of  those  in  its  published  schedule. 

Service  —  Telephones  *  General  duty  of  company. 

2.  A  telephone  company  owes  a  duty  to  the  public  to  furnish  ef- 
ficient service  at  all  times. 

Return '^  Telephones  ^Oeneral  and  miscellaneous  expenses  ^Exoes* 
sive  percentage. 

3.  In  estimating  the  expenses  of  rural  telephone  lines,  an  allowance 
for  general  and  miscellaneous  expenses  of  10  per  cent  of  all  expenses 
including  depreciation  and  excluding  interest  on  the  investment  was  held 
excessive. 

Ketum  *  Telephone  *  Expenses  — •  VncoUectable    hills  —  Viscount   for 
advance  payment. 

4.  No  allowance  should  be  made  for  uncollectable  telephone  bills  in 
estimating  the  expenses  of  a  rural  telephone  line,  especially  where  a 
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maximum  rate  is  cbarged  with  a  disoount  for  reasonable  advance  pay- 
ment. 
Depreciation  *  Telephones  —  Percentage. 

5.  An  allowance  of  7  per  cent  for  depreciation  was  held  suflkient 
in  estimating  the  expenses  of  rural  telephone  lines. 

Return  *  Telephones — Percentage. 

6.  In  authorizing  an  increase  of  rural  telephone  rates  it  was  held 
that  7  per  cent  on  the  present  value  of  the  plant  would  be  an  adequate 
return  upon  the  investment. 

Service  ^Telephones'^  Farmers'^  Time  of  beginning  day  service* 

7.  Regular  day  telephone  service  for  farmers  should  begin  not  later 
than  6:80  ▲.  M.  during  the  season  for  active  farming  operations. 

[October  15,  1915.] 

Complaint  by  rural  subscribers  of  the  Dakota  Central  Tele- 
phone Company  in  the  vicinity  of  Wilmont  of  an  increase  in  the 
published  net  rate  of  $12  per  annum  to  $15  per  annum^  and  of 
denial  of  the  use  of  the  Browns  Valley  Exchange  without  addi- 
tional charge.  The  Commission  found  that  the  service  was  in- 
efficient in  some  respects,  and  recommended  that  overloaded  lines 
be  rearranged  and  that  patrons  desist  from  holding  long  conver- 
sations over  trivial  matters^  of  listening;  and  of  purchasing  bat- 
teries and  making  general  repairs;  and  ordered  the  company  to 
make  repairs  to  lines  or  telephones  more  promptly  and  to  estab- 
lish regular  day  service  from  6 :30  a.  m.  to  10  p.  m. 

The  Commission  fixed  the  valuation  of  the  plant  at  $10,280, 
for  the  purpose  of  making  an  allowance  of  7  per  cent  for  depre- 
ciation reserve,  and  at  $9,000  for  the  purpose  of  allowing  a  re- 
turn of  7  per  cent,  whicJi  would  be  produced  by  a  rate  for  one 
exchange  service  of  $16  per  year  with  a  discount  of  $2.50  per 
year  for  payment  quarterly  in  advance,  and  a  rate  of  two  ex- 
change service  of  $18  per  year  with  a  discount  of  $3  per  year  for 
similar  payment,  which  rates  were  ordered  to  be  put  into  eflFect, 
the  excess  for  the  two  exchange  service  representing  the  actual 
cost  for  the  additional  service. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Board:  Complaint  was  filed  by  a  number  of  the  rural 
aubscribers  of  the  Dakota  Central  Telephone  Company  in  the 
vicinity  of  Wilmot,  protesting  against  the  rates  charged  by  said 
company,  principally  because  the  company  had  arbitrarily  ad- 
vanced the  rates  to  $15  per  year  per  telephone  and  denied  its 
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*  

patrons  the  use  of  the  Browns  Valley  Exchange.  Hearing  was 
held  in  this  cause  on  July  29,  1915,  before  Commissioner  Mur- 
phy. The  Board  was  represented  by  its  counsel,  Mr.  Oliver  E. 
Sweet  The  complainants  were  represented  by  Mr.  0.  J.  Ee- 
mund,  Mr.  Hans  B.  Sorenson,  Mr.  Andrew  McDonald,  and 
others,  and  the  defendant  was  represented  by  Mr.  J.  L.  W.  Ziet- 
low,  its  president,  and  Mr.  W.  Q.  Bickelhaupt,  its  secretary. 
Witnesses  were  sworn  and  evidence  taken  and  the  cause  submit- 
ted for  decision  and  order. 

The  Board,  having  carefully  considered  all  the  evidence  in  the 
case,  now  makes  and  orders  filed  the  following  findings  of  fact : 

[1]  That  the  Dakota  Central  Telephone  Company  operates  an 
exchange  at  Wilmot,  and  in  connection  therewith  rural  lines  serv- 
ing 199  subscribers.  The  rates  on  file  with  the  Commission  for 
rural  line  service  at  Wilmot  are  $12  per  year  per  telephone,  if 
paid  in  advance,  and  $18  per  year  per  telephone  if  not  paid  in 
advance.  It  appears  that  these  rates  were  being  charged  the  sub- 
scribers on  certain  lines,  while  a  rate  of  $15  per  year  was  charged 
subscribers  on  other  lines,  and  that  on  or  about  July  1,  1914, 
the  policy  of  the  company  in  connection  with  the  operation  of 
these  lines  was  changed,  and  a  rate  of  $15  per  year  attempted  to 
be  collected  from  all  of  its  rural  subscribers  connected  with  the 
Wilmot  exchange,  and  the  policy  of  the  company  permitting  the 
Wilmot  rural  subscribers  to  receive  service  atf  the  Browns  Valley 
exchange  without  additional  charge  was  discontinued  on  all  lines 
except  the  line  having  direct  connection  with  both  the  Wilmot 
and  Browns  Valley  exchanges. 

That  defendant  telephone  company  should  be  and  is  admon- 
ished to  desist  from  the  practice  of  imposing  other  and  higher 
rates  for  the  service  that  it  performs  at  its  different  exchanges 
than  the  schedule  of  rates  on  file  with  this  Board.  In  this  con- 
nection we  are  free  to  state  that  it  has  not  been  the  policy  of  the 
company  to  indulge  in  this  practice,  and  that  there  were  certain 
extenuating  circumstances  in  connection  with  the  case  here. 

[2]  Considerable  testimony  was  introduced  tending  to  show 
that  the  service  rendered  at  this  %  exchange  was  inadequate;  that 
the  lineman  in  charge  of  the  repair  work  in  the  territory  involved 
resides  at  Milbank  and  has  supervision  over  the  Milbank,  Corona, 
and  Wilmot  exchanges,  as  well  as  certain  toll  lines  in  Grant  and 
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Boberts  counties ;  that  the  subscriberfl  had  been  unable  to  procure 
batteries  when  needed,  and  in  fact  have  been  compelled  to  furnish 
such  equipment  at  their  own  expense.  Mr.  Chris  Christenson, 
in  answer  to  a  question  by  counsel,  testified  on  page  forty-three 
of  the  transcript  as  follows:  "The  service  we  get  is  not  worth 
$12.  I  would  rather  pay  $16  or  $18  if  I  can  use  that  'phone 
when  I  want  it  I  came  in  at  $12.  I  have  tried  to  get  on  that 
line  in  the  morning  as  early  as  7  o'clock  and  never  get  them ;  it  is 
too  early  or  something,  and  lots  of  times  I  have  hitched  up  and 
driven  to  town.  Come  in  at  noon  and  keep  on  trying  to  get  on 
the  line  up  to  2  o'clock;  the  line  is  busy  or  I  can't  get  them. 
There  are  twelve  to  fifteen  telephones  on  our  line  I  think." 
Many  of  the  witnesses  testified  to  similar  conditions  as  outlined 
by  Mr.  Christenson.  This  condition  should  and  must  be  rem- 
edied. The  defendant  will  be  required  to  see  to  it  that  its  employ- 
ees, both  its  operators  at  Wilmot  and  its  linemen  having  charge 
of  the  lines,  endeavor  to  secure  to  the  people  in  the  vicinity  of 
Wilmot  better  and  more  efficient  service.  It  is  our  opinion  that 
a  telephone  company  owes  a  duty  to  the  public  to  furnish  efficient  • 
service  at  all  times.  It  is  a  well-recognized  fact,  however,  that 
at  times  in  telephone  work  any  system,  no  matter  how  well  con- 
structed, may  become  temporarily  out  of  order.  The  subscribers 
in  such  cases  should  immediately  call  these  matters  to  the  atten- 
tion of  the  company,  and  it  then  becomes  the  duty  of  the  company 
to  immediately,  consistent  with  good  workmanship,  make  the 
proper  repairs  and  put  the  lines  in  condition  to  render  efficient 
service.  It  has  been  the  policy  of  this  Commission,  and  it  in- 
tends to  exact  from  telephone  companies  the  highest  type  of 
service  which  can  be  rendered  to  the  public,  and  considers  it  the 
duty  of  the  telephone  company  to  maintain  these  lines  and  instru- 
ments in  efficient  service  constantly.  Many  of  the  cases  of  ineffi- 
cient service  are  produced  by  abuses  indulged  in  by  subscribers, 
many  of  whom  indulge  in  the  practice  of  holding  long  conver- 
sations over  trivial  matters  without  any  r^ard  to  the  necessities 
of  others,  many  times  preventing  subscribers  from  getting  service 
when  such  service  is  actually  needed.  A  matter  that  should  re- 
ceive the  consideration  of  the  subscribers  is  the  pernicious  habit 
of  listening  in  on  party  lines,  a  practice  that  has  much  to  do 
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with  destroyiDg  the  efficiency  of  telephone  service  and  should 
be  eliminated  entirely  if  possible.  If  the  telephone  company  and 
its  patrons  will  co-operate  along  the  lines  snggeeted^  we  feel  that 
less  friction  and  better  and  more  efficient  service  will  result. 

That  for  several  years  the  subscribers  of  these  rural  lines  re- 
ceived service  at  the  Wilmot,  Browns  Valley,  and  Corona  ex- 
changes at  the  rate  of  $12  a  year;  in  other  words,  no  additional 
charge  was  imposed  for  the  more  extended  service.  The  low  rates 
and  rather  extended  service  were  induced  because  of  the  intense 
competition  existing  in  the  territory  in  question,  and  were  the 
causes  which  contributed  to  inefficient  service  and  much  con- 
fusion. 

The  defendant  filed  as  exhibit  1  an  inventory  of  plant  and 
equipment  of  rural  lines  and  a  financial  statement  showing  earn- 
ings and  expenses  in  connection  with  the  operation  of  the  rural 
lines  in  the  Wilmot  telephone  area,  for  the  year  ending  April  30, 
1915,  together  with  a  plat  or  map  showing  the  location  of  the 
defendant's  rural  telephone  lines,  exchanges,  and  toll  lines,  in 
the  Corona,  Wilmot,  and  Browns  Valley  exchange  areas.  The 
inventory  as  filed  is  as  follows : 


I.  0.  0. 

Account  No. 

Material 

Valuation 

231 
232 

Station  apparatus  199  instrument  ®  $10.60 

Station  installations  199  (a  $2.36 

$2,089.50 
478.65 

199 

Station  drops  199  @  $2.17 

431.88 

243 

153  miles  rural  wire  @  $5.00  per  cwt 

1,262.25 

Labor  @  $5.00  per  mile 

765.00 

241 

1117.25  miles  pole  line  @  $46.50 

5,452.13 

$10,479.86 

Administration,  Bngineering,  Supervision,  Taxes,  Insurance,  In- 
terest, and  other  contingencies  during  construction  (gl  12%  .... 
Working  capital    


1,257.62 
100.00 

$11,836.88 


In  checking  over  the  above  fibres,  it  is  found  that  in  item  232, 

^^Station  Installations,  199  instruments  @  $2.85,"  apparently 

an  error  has  been  made,  as  this  item  if  figured  correctly  would 

amount  to  $467.65,  instead  of  $478.65,  as  listed. 

[3,  4]  The  financial  statement  as  filed  is  as  follows: 
p.u!r.191«a. 
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Financial  Statement  Showing  Operation  of  Rural  Lines  in  Wilmot»  8.  D., 

Telephone  Area  for  the  Year  Ending  April  30,  1915. 
Earnings  : 

Telephone  Rental $2,962.36 

Expense : 

Maintenance  expense    $407.31 

Traffic  expense   69.28 

Commercial  expense    113.26 

Cncollectable  telephone  bills   82.85 

Taxes,  year  1914   71.10 

Depreciation  at  7%    733.55 

Service   switching    716.00 

General  and  misc.  exp.  10%  of  other  expense 219.23 

Interest  on  investment  ®  7% 828.65 

Deficit 277.88 

$3,240.23  $3,240.23 

There  is  nothing  in  the  record  showing  definitely  whether  or 
not  the  different  items  of  expense  given  in  the  financial  statement 
are  actual  or  merely  estimates.  It  may  be  assumed  that  the 
items  for  traffic  expense  $69.28  and  for  commercial  expense 
$113.26  and  taxes  $71.10  are  reasonable.  It  appears  that  the 
item  of  $407.31  for  maintenance  is  high,  and  that  $325  would 
be  a  sufficient  amount  to  cover  this  item.  That  the  item  of  gen- 
eral and  miscellaneous  expense  $219.23  is  high  and  should  not 
exceed  $150,  and  the  item  of  $82.85  for  uncollectable  telephone 
bills  should  be  eliminated.  Especially  is  this  so  if  the  policy  of 
quoting  a  maximum  rate  from  which  a  discount  will  be  made  for 
reasonable  advance  payment  is  adopted.  That  if  the  following 
expense  items  are  allowed,  and  it  appears  reasonable  that  they 
should,  the  total  expense  of  the  company  would  be  as  follows : 

ilaintenance  expense    $325.00 

Taxes    71.10 

Serrice  switching 597.00 

■  Traffic  expense   .*. 69.28 

'Commercial  expense    , 113.26 

General  and  miscellaneous  expense  150.00 

Depreciation  at  7%  valuation  of  $10,280.00  719.60 

Interest  on  inyestment  at  7%  valuation  of  $9,000.00 630.00 

Total  expense  $2,675.24 

That  if  a  rate  of  $12  per  year  per  telephone  were  adopted,  the 
receipts  from  the  lines  in  question  on  the  present  volume  of  busi- 
ness would  be  $2,388.  That  if  the  application  of  the  company 
for  the  establishment  of  a  $15  per  year  per  telephone  rate  be 
adopted,  the  receipts  would  amount  to  $2,986.  That  if  a  flat 
rate  for  one  exchange  service  of  $13.50  per  year  per  telephone 
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be  fixed  as  the  rate  to  be  charged,  the  receipts  of  the  company 
would  be  $2,686.50.  That  the  reasonable  expense  for  the  opera- 
tion and  maintenance  of  these  rural  lines,  if  one  exchange  service 
is  given,  including  taxes,  depreciation,  and  return  on  investment, 
is  $2,675.24.  That  for  one  exchange  service  the  rate  of  $13.50, 
applied  to  the  present  volume  of  business,  would  make  the  re- 
ceipts $2,686.50,  showing  a  surplus  of  $11.26  per  year.  That 
the  subscribers  on  any  line  could  and  should,  if  they  desire  it,  re- 
ceive a  second  exchange  service  at  an  additional  cost  of  $1.50  per 
telephone  per  year.  In  other  words,  the  additional  service  to  be 
given  at  the  actual  extra  cost  of  providing  it,  and  the  majority  of 
the  subscribers  on  a  given  line  desiring  service  with  either  the 
Browns  Valley  or  the  Corona  exchanges  would  receive  such  serv- 
ice upon  payment  of  $15  per  year  per  telephone.  The  rates  men- 
tioned above  are  to  be  considered  net  rates,  and  if  the  company 
desires  to  do  so,  it  will  be  permitted  to  file  a  maximum  rate  of 
$16  per  year  for  all  one-exchange  subscribers  and  $18  per  year 
for  subscribers  receiving  two-exchange  service.  A  discount 
amounting  to  the  difference  between  the  maximum  and  net  rates 
to  be  granted  and  the  net  rates  to  be  charged  and  collected,  if 
rental  is  paid  quarterly  in  advance. 

[5,  6]  That  a  careful  check  of  the  inventory  as  submitted  pro- 
duces a  valuation  of  $10,280  on  the  equipment  actually  listed,  as 
against  the  company's  valuation  of  $11,836.88.  That  for  the 
purpose  of  determining  the  amount  to  be  set  aside  for  deprecia- 
tion reserve,  a  valuation  of  $10,280  is  considered  reasonable,  and 
7  per  cent  on  such  valuation  is  considered  a  sufficient  allowance 
for  depreciation.  That  the  present  or  existing  value  of  the  plant 
will  not  exceed  $9,000,  which  valuation  is  considered  a  fair  valu- 
ation upon  which  to  base  a  rate  of  return,  and  that  7  per  cent  on 
the  present  value  of  the  plant  will  produce  a  reasonable  and  suffi- 
cient amount  as  a  return  upon  the  investment. 

That  at  least  one  of  the  lines  in  question  is  overloaded,  and 
that  considerable  cause  of  complaint  on  this  line  is  due  to  this 
fact  The  defendant  company  should  make  a  careful  study  of 
the  situation  in  connection  with  the  overloaded  condition  of  its 
lines,  and  where  it  finds  it  necessary  to  do  so,  the  lines  should  be 
rearranged,  reducing  the  number  of  subscribers  to  the  line,  there- 
by insuring  better  service, 
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That  the  hours  of  day  service  at  the  Wihnot  exchange  are  7 
o'clock  A.  M.  to  10  o'clock  p.  M.^  and  that  the  inability  of  the  sub- 
scribers, who  are  engaged  in  fanning,  to  receive  service  earlier 
than  7  o'clock  a.  m.  is  the  cause  of  considerable  complaint, 
and  the  convenience  of  the  subscribers  appears  to  demand  some- 
what earlier  service  in  the  morning. 

As  conclusions  of  law  from  the  foregoing  facts,  the  Board  now 
hereby  finds  and  decides  that  the  rural  patrons  of  the  Dakota 
Central  Telephone  Company  in  the  Wilmot  Exchange  area  should 
desist  from  the  practice  of  purchasing  batteries  and  making 
general  repairs.  That  the  Dakota  Central  Telephone  Company 
should  make  the  necessary  arrangements  with  its  lineman  at  Mil- 
bank  and  its  operators  in  Wilmot  so  that  when  complaint  is  made 
that  a  telephone  or  line  is  out  of  order  that  same  will  be  repaired 
with  the  least  possible  delay ;  that  the  company  or  its  represent- 
ative is  in  every  instance  the  proper  party  to  determine  whether 
or  not  replacement  of  batteries  is  necessary ;  that  when  complaint 
is  made  to  the  operator  or  to  the  lineman,  immediate  investiga- 
tion should  be  made  and  prompt  relief  given. 

[7]  That  the  company  should,  from  April  1st  to  October  1st, 
be  required  to  increase  its  hours  of  service,  beginning  r^ular 
day  service  not  later  than  6 :30  o'clock  in  the  morning. 

That  the  defendant,  Dakota  Central  Telephone  Company, 
should  be  permitted  to  charge,  collect,  and  receive  for  rural  line 
telephone  service  in  the  Wilmot  exchange  area  rates  in  accordance 
with  the  following  schedule : 

For  one  exchange  service,  $16  per  year  per  telephone,  subject 
to  a  discount  of  $2.60  per  year  if  paid  quarterly  in  advance. 

For  two  exchange  service,  $18  per  year  per  telephone,  subject 
to  a  discount  of  $3  per  year  if  paid  quarterly  in  advance. 

The  rate  for  one  exchange  service  to  be  $13.50,  where  the  rent- 
als are  paid  quarterly  in  advance,  and  the  rate  for  two  exchange 
service  to  be  $15  per  year,  if  paid  quarterly  in  advance. 

An  order  will  be  entered  accordingly; 
P.UJ1.1916A. 
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CDAHO  PUBLIC  UTILITIES  COMMISSION. 

JAMES  H.  TAYLOB,  Mayor  of  Wallace, 

V. 

NOETHWEST  LIGHT  &  WATER  COMPANY. 

SUNSET  BREWING  COMPANY,  Intervener. 
[Case  No.  F-62;  Order  No.  297.] 

Evidence '^  Conflicting  reports  of  engineer '^  Valuation. 

1.  In  the  valuation  of  the  property  of  an  electric  utility  for  rate- 
making  purposes,  an  estimate  by  the  engineer  for  the  utility  was  ac- 
cepted in  preference  to  one  by  the  engineer  of  the  Commission,  where 
the  report  of  the  former  was  more  in  detail,  and  it  appeared  that  he 
had  access  to  the  books  and  records  of  the  utility,  and  that  the  Com- 
mission's engineer  had  not. 

Valuation  —  Land  —  Average  of  atnotmta. 

2.  Hie  value  of  land  of  a  utility  was  fixed  by  taking  the  average 
of  the  values  given  by  witnesses  for  the  opposing  parties,  where  this 
appeared  to  be  the  reasonable,  fair  value,  although  ordinarily  the  Com- 
mission would  condemn  such  a  method. 

Valuation '^Buildings '-'Values  for  a  series  of  years '^  Mining  oom- 
munity. 

3.  In  the  valuation  of  buildings  the  average  values  of  labor  and 
material  over  a  period  of  at  least  three  or  five  years  should  be  con- 
sidered, and  not  the  values  at  a  particular  time,— especially  in  a  mining 
oommunity,  where  prices  change  rapidly. 

Valuation '^  Buildings '^  Average  of  amounts. 

4:  The  value  of  buildings  was  fixed  by  averaging  the  cost  of  repro- 
duction new,  under  the  imdisputed  testimony  of  contractors,  and  the 
actual  cost  as  estimated  by  the  engineer  for  the  utility,  where  there 
was  no  evidence  as  to  when  the  buildings  were  erected  or  as  to  the  cost 
of  material  and  labor  at  that  time  as  compared  with  present  costs. 

Valuation -^  Property  not  in  use '^  Auxiliary  plant, 

6.  An  auxiliary  steam  and  boiler  plant  which  has  not  been  used 
since  extra  current  has  been  purchased  will  not  be  included  in  the 
valuation  of  a  hydro-electric  company's  property  for  rate-making  pur- 
poses, on  the  theory  that  such  plant  is  necessary  to  insure  service  in 
the  event  of  the  destruction  of  the  transmission  lines  of  the  seller  by 
storm,  fire,  or  other  unavoidable  cause. 

Valuation '^  Property  not  in  use -^  Old  machinery  displaced  hy  nexc, 

6.  In  valuing  the  plant  of  an  electric  utility  for  rate-making  pur> 
poses,  displaced  machinery  that  is  merely  stored  will  not  be  considered. 

Apportionment  —  Office  equipment  —  Several  departments  of  utility, 

7.  In  the  valuation  for  electric  rate-making  purposes,  of  the  prop- 
erty of  a  utility  supplying  both  electricity  and  water^  the  value  of  fumi* 
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ture  and  fixtures  in  use  bj  botii  dq>artment8,  and  1^  both  the  plant 
under  valuation  and  another,  must  be  apportioned. 

Return '^Operating  ext^en^eB^^  Amortisation  of  value  of  diecatded 
property -^  Method  of, 

8.  The  difference  between  the  cost  of  reproduction  new  and  the 
accrued  depreciation,  less  the  Junk  value,  of  discarded  equipment  of 
an  electrical  utility,  should  be  amortized  by  equal  annual  allowances 
running  through  the  life  of  the  franchise,  rather  than  through  the 
shorter  estimated  life  of  the  equipment. 

Accounting '^  JHacarded  property, 

0.  The  difference  between  the  cost  of  reproduction  new  and  the 
accrued  depreciation  of  discarded  equipment  of  an  electric  utility  should 
be  charged  to  a  "Property  Abandoned"  account,  with  a  corresponding 
credit  to  proper  construction  and  equipment  accounts,  crediting  to  the 
"Property  Abandoned"  account  proceeds  from  the  sale  of  any  of  the 
property,  and  the  annual  allowance  to  amortize  the  remaining  value. 
Depreciation '^Anwwa  €iUov>anee  ^-^  Percentage '^  Straight  line  for- 
inula, 

10.  Hie  weighted  average  annual  rate  of  depreciation  of  an  elec- 
trical utility,  based  on  the  straight  line  formula,  was  fixed  at  6  per 
cent  of  the  value  of  the  depreciable  property. 

Valuation'^ Franchise ^^Bxpenditure  to  secure, 

11.  In  valuing  the  plant  of  an  electric  utility  for  rate-making  pur- 
poses, no  allowance  will  be  made  by  the  Idaho  Commission  for  the  value 
of  the  franchise,  in  the  absence  of  evidence  that  expenditures  were  made 
in  securing  it. 

Foltiation  —  Factors   considered  —  Going   value  —  Water   rights  — 
Worleing  capital  —  Miscellaneous  construction  and  equipment 


12.  Consideration  was  given  to  the  going  value,  water  rights,  work- 
ing capital,  and  miscellaneous  construction  and  equipment  expense,  in 
valuing  a  hydro-electric  plant  for  rate-making  purposes,  although  no 
separate  and  distinct  value  was  fixed  for  each  of  such  elements. 

Beturn'- Electricity '^Percentage -^Mining  community. 

13.  An  electrical  utility  was  allowed  a  return  of  10  per  cent,  in 
oonsideration  of  the  hazard  and  risk  of  operation  in  a  mining  com- 
munity, and  of  the  admission  of  the  city  objecting  to  rates  that  such 
a  return  would  not  be  unreasonable. 

Return'^ Percentage '^Hazard  and  rish'^ Efficiency  and  economy'^ 
Lotv  cost  of  service, 

14.  The  rate  of  return  will  be  determined  by  the  Idaho  Conmiisaion 
in  each  case  after  due  consideration  of  the  hazard,  risk,  and  efficiency 
of  operation  and  of  the  economy  in  management,  the  highest  rate  being 
given  to  the  utility  showing  the  highest  efficiency  and  greatest  economy 
in  operation,  and  furnishing  service  at  the  lowest  possible  cost. 

Return  —  Operating  eccpenses  and  revenues  —  Period  of  five  years, 

15.  In  investigating  the  rates  of  a  utility,  it  is  desirable  to  know 
what  the  operating  revenues  and  expenses  have  been  for  a  period  of  at 
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least  five  years,  since  a  study  and  analysis  of  such  facts  are  important 
factors  in  fixing  rates. 
Betum -^  Operating  expenae '^  Maintenance  ef  property  not  ueeful, 

16.  In  estimating  the  operating  expenses  of  a  hydro-electric  plant, 
no  allowance  will  be  made  for  the  maintenance  of  an  auxiliary  steam 
plant  not  included  as  used  or  useful  property  in  the  Taluation  for  rate- 
making  purposes. 

Return  —  Operating  expenses  —  Expense  of  investigation  hy  ComwiiS' 
sion. 

17.  The  cost  to  a  utility  of  an  inyestigation  of  its  rates  by  a  Com- 
mission will  not -be  allowed  as  an  operating  expense,  where  it  can  be 
met  out  of  excessive  earnings  of  the  last  year,  and  there  will  be  no 
occasion  for  any  great  expense  of  such  a  character  in  the  future. 

Return '^  Operating    expense '^  Taxes  ^^  Equality   between   valuation 
for  taxation  and  for  rate^making, 

18.  In  estimating  the  operating  expenses  *of  a  utility,  no  allowance 
should  be  made  for  future  taxes  on  the  basis  of  a  past  valuation  for 
taxation  in  excess  of  a  present  valuation  for  rate-making  purposes, 
where  the  latter  has  been  fixed  on  a  scientific  plan,  since  in  such  a  case 
the  value  for  taxation  should  not  exceed  the  value  for  rate-making  pur- 
poses, even  if  the  property  is  assessed  at  its  full  value. 

Apportionment  —  Operating  expenses  —  Salaries, 

10.  In  estimating  the  operating  expenses  of  the  electrical  depart- 
ment of  a  utility  also  supplying  water  and  also  operating  anotlier  plant, 
relatively  small  allowances  were  made  for  salaries  to  executive  and 
managerial  officers  and  to  an  attorney,  where  they  gave  little  time  to, 
and  there  was  little  need  of  their  services  in,  the  department. 

Valuation  —  Hydro^electric  plant  —  Generating  plant  and  water  rights 
'^  Lower  cost  hy  purchase  of  current. 

20.  The  generating  plant  and  equipment  and  water  rights  of  a  hydro- 
electric company  will  not  be  eliminated  from  a  valuation  of  its  prop- 
erty for  rate-making  purposes,  on  the  theory  that  electricity  can  be 
purchased  for  less  than  the  generating  cost,  where  there  is  no  more 
than  a  mere  presumption  of  lower  cost,  where  stockholders  invested  in 
good  faith  when  it  was  absolutely  necessary  to  obtain  electricity  by 
means  of  a  generating  plant,  knd  where  there  is  less  liability  of  inter- 
ruption to  service  in  using  the  generating  plant. 

IHscrintinaion  —  Rates  —  Electricity  —  Lovfer  rates  under  special  con^ 
tract, 

21.  Special  contracts  executed  prior  to  the  Idaho  Public  Utilities 
law,  and  authorizing  rates  different  from  those  fixed  by  the  Commis- 
sion, are  unjustly  discriminatory,  and  must  be  canceled. 

Reparation'^ Jurisdiction  of   Commission -- Excessive  charge  made 
under  valid  contract, 

22.  The  Idaho  Commission  has  no  authority  to  order  reparation  for 
overcharges  for  electricity,  arising  prior  to  complaint  to  the  Commis- 
sion and  by  virtue  of  special  contracts  executed  prior  to  the  Publie 
Utilities  law,  since  the  contracts  are  valid  until  annulled  by  the  Com- 
mission* 


[November  13,  1015.] 
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CoMPUkiNT  by  the  city  of  Wallace  that  the  Northwest  Light  & 
Water  Company  is  charging  unreasonable  rates  for  electricity  sup* 
plied  to  the  city  and  its  inhabitants;  igid  complaint  by  the  Sun- 
set Brewery  Company^  an  intervener,  of  discrimination  in  sup- 
plying electricity  to  other  users  at  lower  rates  under  special 
contracts.  The  rates  were  f  oimd  to  be  unreasonable^  and  the 
utility  was  ordered  to  put  into  effect  a  schedule  ol  lower  rates, 
which  were  estimated  to  yield  a  return  of  10  per  cent  upon  an  as« 
certained  valuation  of  $107,500  of  all  property,  both  tangible  and 
intangible,  used  and  useful  in  furnishing  electricity  in  the  city. 
The  complaint  of  discrimination  was  also  upheld,  and  the  special 
contracts  embodying  rates  different  from  the  schedule  were  or- 
dered to  be  canceled. 

Appearances:  James  E.  Gyde,  of  Wallace,  Idaho,  and  John 
P.  Gray,  of  CcBur  d'Alene,  Idaho,  attorneys  for  complainant; 
Stephen  V.  Carey,  of  Seattle,  Washington,  ai\d  A.  H.  Feather- 
stone,  of  Wallace,  Idaho,  attorneys  for  defendant;  Walter  H. 
Hansen,  of  Wallace,  Idaho,  attorney  for  intervener. 

By  the  Commission:  On  October  17,  1914,  the  city  of  Wal- 
lace, Idaho,  acting  through  its  then  mayor,  James  H.  Taylor, 
filed  its  complaint  with  the  Public  Utilities  Commission  of  this 
state,  alleging  that  the  defendant,  Northwest  Light  &  Water 
Company,  is  charging  unjust  and  unreasonable  rates  for  its  elec- 
tricity and  electric  current  furnished  said  city  and  the  inhabit- 
ants thereof,  and  praying  that  a  hearing  be  had  and  reasonable 
rates  be  established.     ^ 

On  November  14,  1914,  the  defendant  filed  its  answer  to  said 
complaint,  denying  that  the  rates  for  electricity  and  electric  cur- 
rent furnished  said  city  and  its  inhabitants  were  unjust  or  un- 
reasonable, and  alleging  that  its  rates  were  unreasonably  low, 
and  that  the  same  should  be  increased  at  least  10  per  cent  to 
enable  the  defendant  to  pay  operating  expenses  and  allow  a  rea- 
sonable return  upon  its  investment. 

Considerable  delay  was  occasioned  by  reason  of  the  fact  that 
the  parties  desired  a  physical  valuation  of  the  plant,  so  that  the 
same  might  be  used  at  the  hearing.  The  case  was  finally  set  for 
trial  at  Wallace,  on  May  13,  1915,  and  the  same  was  heard  be- 
fore the  full  Commission. 
P.U.R.1916A. 
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At  the  commencement  of  the  hearing  the  Sunset  Brewing  Com- 
pany,  by  its  attorney,  Walter  H.  Hansen,  appeared  and  asked 
leave  to  file  instanter  a  petition  in  intervention,  which  leave 
was  then  and  there  granted.  In  this  petition  the  brewing  com- 
pany charged  the  defendant  company  with  discrimination  in 
power  charges  against  it  and  in  favor  of  other  power  users.  The 
defendant  company  afterwards  filed  its  answer  to  said  petition 
in  intervention,  denying  the  charges  therein  made.  At  the  same 
time  the  complainant  asked  permission  to  amend  instanter  its 
complaint,  alleging  discrimination  on  the  part  of  the  defendant, 
which  permission  was  granted.  A  general  denial  to  this  amended 
complaint  was  filed  by  defendant.  Afterwards  a  wutten  appli- 
cation was  filed  by  the  complainant,  asking  for  an  order  requir- 
ing the  defendant  to  produce  within  the  state  of  Idaho  all  its 
books,  accounts,  and  records,  so  that  the  same  might  be  examined 
by  the  complainant.  The  defendant  in  open  session  promised  to 
produce  any  and  aU  such  books  and  records  as  might  be  required 
during  the  hearing,  and  on  this  promise  the  motion  was  denied. 
At  the  hearing  all  books  and  records  demanded  were  produced 
and  submitted  to  all  parties  interested,  for  examination. 

History  of  the  Case. 

The  Wallace  Manufacturing,  Electric,  &  Water  Company  was 
incorporated  under  the  laws  of  Idaho  on  October  17,  1889,  with 
the  idea  of  utilizing  the  waters  of  Placer  creek  for  the  purpose 
of  developing  electric  power  and  water  supply,  and  during  the 
same  year  a  fifty-year  franchise  was  obtained  from  the  city  of 
Wallace,  granting  the  company  the  right  to  install  and  operate 
both  an  electric  and  a  water  system  in  said  city.  Shortly  after- 
wards the  company  constructed  a  hydro-electric  generating  plant 
on  Placer  creek,  together  with  an  electric  distribution  system  in 
Wallace,  and  furnished  electricity  and  electric  current  to  the 
city  of  Wallace  and  its  inhabitants.  The  water  system  was  con- 
structed shortly  after  the  obtaining  of  the  franchise,  the  water 
being  obtained  partly  from  Placer  creek  and  partly  from  other 
sources. 

The  company  continued  as  the  Wallace  Manufacturing,  Elec- 
tric, &  Water  Company  until  the  latter  part  of  1901,  constructing 
the  present  generating  plant  in  189S,  and  on  September  20, 1901, 
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the  entire  property,  both  hydro-eleCtric  plant  and  water  system, 
was  sold  to  the  Wallace  Light  &  Water  Company,  a  Washington 
corporation,  the  principal  stockholder  of  this  corporation  being 
Mr.  Eobert  E.  Strahom,  who  is  the  chief  stockholder  in  the 
present  company.  The  purchase  price  of  the  two  plants  was 
supposed  to  have  been  $125,000,  and  was  paid  for  by  bonds  in 
the  sum  of  $125,000  issued  against  the  property. 

The  Wallace  Light  &  Water  Company  operated  both  the  elec- 
tric and  water  plants  until  January  30,  1908,  at  which  time  the 
company  was  merged  with  the  Northwest  Light  &  Water  Com- 
pany of  North  Yakima,  Washington,  and  the  Sumpter  Light  & 
Water  Company  of  Sumpter,  Oregon,  to  form  the  Northwest 
Light  &  Water  Company,  the  stock  of  which  was  held  by  Mr. 
Strahom  and  his  associates.  Since  that  time  the  North  Yakima 
properties  have  been  sold  to  the  Pacific  Power  &  Light  Com- 
pany, so  that  only  two  of  the  original  properties  now  remain  un- 
der the  ownership  of  the  Northwest  Light  &  Water  Company. 

Schedule  of  Bates  Involved. 

In  defendant's  schedule  of  rates  complained  of,  the  schedule 
for  lighting  service  is  so  constructed  that  to  set  out  same  in  de- 
tail would  unnecessarily  encumber  the  record,  and  we  have  there- 
fore prepared  the  following  analysis  of  the  same  in  order  to 
show  what  would  have  to  be  paid  by  consumers  using  the  number 
of  kilowatt  hours  per  month  as  stated,  and  then  reducing  the 
charge  for  the  total  consumption  to  the  basis  of  a  charge  per 
kilowatt  hour : 


Residence  k  Commercial  Lighting 

Total 
Amount 

Amounf 
per  Kw.  hr. 

Charge  for    12  Kw.  1 
20    " 

ir. 

b:w 

per 

TXIO. .TTT.     *..*.. 

$    1.50 
2.46 
3.60 
4.70 
5.80 
6.80 
8.80 

■    10.80 
16.55 
20.06 

%  .1250 

i 

.1225 

80   " 

» 

.1200 

40    " 

> 

.1175 

60    " 

> 

.1160 

60    " 

1 

.1133 

80    " 

» 

.1100 

100    " 

H 

.1080 

160    " 

1 

.1037 

200    " 

1 

.1000 

Sxcess  over  200  ] 

.  hr 

• 

.0750 

IfiwiTwiim  charge  under  ahove  schedule  $1.50  per  month. 
P.UJLltl8A. 
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Flat  Rate  for  Lighting  Bervice, 

60-watt  carbon  lamp,  per  month    $1.00 

40-    "  "  "        **        "        60 

City  Lighting, 
7.5-ampere  series  arc  lamps,  per  month $3.60 

Power  Rates, 
$1.0Q  per  rated  horse-power  motor,  and  in  addition  2  cents  per  kilowatt 
hour. 

Small  motors  take  regular  lighting  meter  rate. 

Additional  Flat  Rates  for  Lighting. 

10-candle  power  lamp,  per  month $  .00 

16-      •*  "  "        "        «        1.00 

8-       "  "  "        "        «*        60 

Power  rates  quoted  above  were  superseded  by  new  rates  issued  under  date 
of  May  20,  1915,  to  become  effective  July  1,  1016,  in  Supplement  No.  1  to 
the  original  tariff,  and,  in  addition  thereto,  rates  covering  other  classes  of 
service,  for  which  no  tariffs  had  previously  been  filed,  were  provided  in  the 
same  supplement. 

Value  of  the  Plant. 

[1]  Prior  to  1908  the  various  companies  failed  to  keep  any 
complete  records  of  original  cost,  or  books  of  account,  and  con- 
sequently no  complete  original  cost  valuation  can  be  obtained. 
We  are  therefore  compelled  to  look  primarily  and  principally  to 
the  cost  of  reproduction  new,  in  arriving  at  our  valuation* 

J.  B.  Ingersoll,  an  expert  engineer,  prepared  and  presented 
for  and  on  behalf  of  the  complainant  an  appraisal  of  the  plant, 
while  Henry  L.  Gray,  an  expert  engineer,  prepared  and  pre- 
sented an  elaborate  appraisal  of  the  plant  on  behalf  of  the  de- 
fendant. 

Distribution  system, — ^We  shall  first  take  up  the  distribu- 
tion system.  Let  us  make  a  comparison  between  the  cost  of  re- 
production new  of  this  part  of  the  plant  as  testified  to  by  the  two 
engineers.    See  Table  I.  below  for  comparative  statements. 

TABLE  1. 


Item 

Ingersoll 

Gray 

Overhead  distribution  Imes 

$  10,067 

7,138 

10,838 

2,314 

$  10,167 

Line  transformers , , 

6,531 

Service  meters 

10,669 

MuniciDal  svstem , , 

2,884 

Totals. 

$30,367 

$  29,751 
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This  makes  a  difference  of  $606,  whioh  is  only  slight  when 
compared  with  the  value  of  the  property.  Mr.  Ingersoll  testi- 
fied that  he  was  unable  to  have  access  to  any  of  the  records  or 
books  of  the  company,  and  consequently  his  quantities  were  not 
as  accurate  as  Mr.  6ra/s.  In  fact,  at  the  hearing  he  made  two 
corrections  amounting  to  $1,800,  in  the  above  items,  while  Mr. 
Gray's  report  was  prepared  in  detail,  and  should  be  the  more 
reliable  under  the  circumstances,  and  we  shall  therefore  accept 
Mr.  Gray's  valuation  on  the  above  items. 

Hydraulic  Power  Works. — Below,  in  Table  II,  will  be  found 
comparative  statements  of  the  two  engineers  as  to  hydraulic 
power  works. 

TABLE  n. 


Item 

Ingersoll 

Gray 

Placer  Creek  Power  Dam 

$  1,922.00 
24,148.00 

504.00 

200.00 

3,512.00 

700.00 

450.00 

$  2,000.00 

24,691.00 

389.0O 

Pipe,  22"  wire  wound  wood  stave 

Pipe,  12"  riveted  steel 

Placer  Creek  flume  intake  (f) 

60.00 

Placer  Creek  reservoir  (f ) 

100.00 

Fittings  and  steel  pipe 

Lower  headworks,  dam  and  intake  (f) 

Placer  Creek  flame  (1) 

3,772.00 
666.00 

Placer  Creek  penstock  (f) 

Tail  race 

595.00 

Totals 

$31,436.00 

$32,273.00 

The  above  figures  show  that  Mr.  Ingersoll's  valuation  is  $837 
less  than  Mr.  Gray^s.  Mr.  Gray  has  classified  certain  parts  into 
three  classes,  while  Mr.  Ingersoll  classified  them  under  two  heads. 
Whether  or  not  Mr.  Ingersoll  has  included  all  the  property  under 
his  heads,  we  are  unable  to  determine.  No  attempt  was  made 
by  the  complainant  at  the  hearing  to  show  wherein  Mr.  Gray's 
estimate  of  value  on  the  above  items  was  too  high,  while  on  the 
other  hand  no  attempt  was  made  by  the  defendant  to  show  that 
Mr.  Ingersoll's  valuation  was  too  low.  Each  party  presented  its 
own  valuation,  and  each  assumed  that  its  figures  were  the  more 
reliable.  Under  such  circumstances  it  is  a  difficult  matter  for 
the  Commission  to  determine  which  estimate  is  the  more  reliable. 
However,  as  heretofore  st'ated,  owing  to  the  fact  that  Mr.  Gray 
had  access  to  the  books  and  records  of  the  company  and  his  re- 
port is  more  in  detail,  and  the  further  fact  that  the  differenoe 

P.U.R.19iaA. 


Digitized  by 


Google 


380 


IDAHO  PUBLIC  UTILITIES  COMMISSION. 


is  80  small^  we  shall  accept  Mr.  Gray's  estimate  of  the  value  of 
the  property  listed  in  Table  II. 

Hydraulic  Power  Plant  Equipment — Owing  to  the  fact  that 
the  articles  nnder  the  above  head  have  been  so  differently  classi- 
fied by  the  two  engineers,  it  becomes  necessary  to  make  a  table 
for  each  estimate.  See  Table  III.  for  Mr.  Ingersoll's  estimated 
valuation,  and  Table  IV.  for  Mr.  Gray's  valuation. 

TABLE  III. 
Ingersoirs  Valuation 


Item 


3  Water  wheels 

1  Water  governor 

1  Generator  and  exciter , 

3  Panels  and  instruments. . . , 

1  Regulator 

1  Air  compressor  and  piping. 
Labor  installing 

Total 


Amount 


$  2,030.00 
412.00 
4,662.00 
1,526.00 
1,407.00 
165.00 
2,180,00 


$  12,382.00 


TABLE  IV. 
Gray's  Valuation 


Item 


Water  wheels,  Pelton,  impulse  type,  1  wheel,  20^',  125' head.. 
Water  wheels,  Pelton,  impulse  type,  2  wheels,  32^,  SlO'head. . 
Water  wheels,  Pelton,  impulse  type,  1  wheel,  IS'",  motor  No.  3 

Grovemors,  R^logle,  mecnanical  water  wheel,  No.  LR6 

Generators,  G.  E.  300-K.W.,   type  ATB,    Class   18-300-400, 

form  S,  2300  volt  75  amp.,  400  R.  P.  M » 

Exciters,  G.  E.,  14-K.W.,  type  C.Q.  16,  form  A  1029,  120-126 

volts,  112  amp.,  1100  R.F.M 

Exciters,  G.  E.  7.6-K.W.,  type  I.B.,  Class  2-7.6-1800  form  H, 

120-125  volt,  60  amp.,  1800  R.P.M 

Switchhoard,  G.  E.,  consisting  of  1  generator  panel,  1  exciter 

panel,  1  feeder  panel 

Feeder  Regulators,  G.  E.,  type  I.R.T.,  form  F-7,  60-cycle, 

40-K.V.A.,  2300  volts,  oil  cooled 

Transformers,  G.  E.,  0.6-K.W.,  type  H,  2300  volts,  (2) : 

Air  compressors,  Blaisdell,  twin,  4'x6',  (1) 

Pulleys,  shafting,  belting,  etc 

Wiring 

Compressed  air  piping 

Total 


Amount 


$  690.00 

1,789.00 

237.00 

478.00 

4,379.00 
663.00 
321.00 

1,776.00 

1,429.00 

49.00 

109.00 

748.00 

482.00 

63.00 


$12,992.00 


By  a  comparison  of  the  two  tables  last  above,  it  will  be  no- 
ticed that  Gray  has  listed  two  exciters,  while  IngersoU  has  listed 
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one.  Which  of  those  exciters  was  valued  by  IngersoU,  we  caimot 
determine.  Mr.  Gray  has  listed  two  transformers  of  the  value 
of  $49,  while  Mr.  IngersoU  has  omitted  that  item  altogether ;  Mr, 
Gray  has  listed  pulleys,  shafting,  belting,  etc.,  at  $748,  while 
Mr.  IngersoU  has  not  mentioned  those  items  at  all,  unless  some 
part  or  portion  of  that  value  may  be  listed  under  "Labor/*  An- 
other item  listed  by  Mr.  Gray  is  wiring  at  $482,  while  that  item 
is  not  mentioned  by  Mr.  IngersoU  unless  part  may  be  included 
under  the  heading  of  "Labor."  We  feel  that  Mr.  Gray's  valu- 
ation of  the  hydraulic  power  plant  equipment  is  the  more  re- 
liable, and  we  therefore  adopt  the  same. 

Lands,  Easements,  Buildings,  and  Cribbing. — The  lands  owned 
by  the  company  consist  of  lots  1,  3,  and  5,  block  4,  Original  Town- 
site  of  Wallace,  used  as  the  site  of  the  generating  plant,  upon 
which  the  plant  buildings  are  constructed. 

Two  witnesses  on  behalf  of  the  complainant  testified  that  in 
their  judgment  these  lots  were  worth  the  sum  of  $2,400,  while 
one  witness  for  the  defendant  testified  that  they  were  worth  from 
$3,000  to  $3,500,  and  defendant's  other  witness  fixed  the  value 
at  $3,500.  There  is  no  class  of  property  upon  which  witnesses 
will  differ  more  on  the  value  of,  than  on  real  estate,  and  still 
each  witness  be  sincere  and  honest  in  his  judgment.  Some  wit- 
nesses are  optimistic  even  in  times  of  depression,  and  see  noth- 
ing but  the  silver  lining  in  the  clouds,  while  others  are  consti- 
tuted differently,  and  are  somewhat  pessimistic  in  their  views,  and 
think  that  everything  is  going  to  the  bow-wows.  It  is  reason- 
able to  assume  that  the  complainant  in  selecting  witnesses  on 
value  selected  those  who  would  place  the  lowest  possible  value 
upon  these  lands,  while,  on  the  other  hand,  the  defendant  selected 
witnesses  that  would  place  the  highest  value  upon  the  same,  so 
that  in  the  valuations  thus  presented  we  have  the  two  extremes. 
From  a  personal  examination  of  these  lots  and  all  the  evidence, 
we  believe  the  sum  of  $3,000  for  these  power  plant  lands  would  be 
a  reasonable  value,  and  therefore  fix  their  value  at  that  sum. 

[2]  The  stores  department  lands  are  a  trapezoidal  tract  located 
at  First  and  High  streets,  extending  back  up  on  the  mountain 
side,  which  is  used  as  a  pole  and  supply  yard,  and  upon  which 
is  located  the  frame  storehouse.  One  of  the  complainant's  wit- 
nesses appraised  this  at  $2,500,  while  the  other  fixed  a  value  of 
$2,515.    One  of  the  defendant's  witnesses  appraised  this  at  $3,- 
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600  to  $8,800,  and  the  other  at  $3,900.  By  averaging  up  these 
values  of  all  four  witnesses  we  arrive  at  a  value  of  $3,140. 
We  dislike  to  have  to  resort  to  this  method  of  fixing  values,  as 
it  resembles  too  closely  the  abominable  practice  of  juries  in 
settling  difficulties  in  the  jury  room.  Considering  the  fact  that 
quite  a  portion  of  these  lots  is  located  on  the  mountain  slope, 
and  consequently  has  very  little,  if  any,  value,  we  believe  the 
sum  of  $3,140  is  a  reasonably  fair  value  for  the  same.  It  was 
urged  by  the  complainant  that  it  was  not  necessary  to  use  the 
area  of  ground  so  used  for  storage  purposes,  and  that  a  portion 
of  the  same  be  dispensed  with.  It  is  possible  that  a  smaller 
area  would  meet  the  requirements  of  the  company,  but  no  sug- 
gestion was  made  by  complainant  as  to  what  part  could  be  elim- 
inated as  "not  useful,''  and  the  Commission  is  not  prepared  to 
make  such  a  division.  In  view  of  the  valuation  placed  upon  this 
property  by  the  Commission,  we  will  consider  all  of  this  property 
to  be  useful. 

In  addition  to  the  above  real  estate,  the  company  owns  cer- 
tain easements  for  the  pipe  line  and  the  tail-race  flume.  Mr. 
Ingersoll  valued  these  easements  at  $1,500,  while  Mr.  Gray 
valued  them  at  $1,400.  In  view  of  the  fact  that  Mr.  Gray  had 
access  to  the  records  of  the  company,  and  knew  the  cost  of  the 
easements,  which  he  testified  was  $1,160,  his  valuation,  under 
such  circumstances,  should  be  the  more  reliable.  We  therefore 
find  the  value  of  the  easements  to  be  $1,400. 

[3,  4]  Considering  now  the  buildings,  we  find  a  wide  differ- 
ence in  the  values  presented.  One  witness  for  the  complainant 
fixed  the  value  of  the  buildings  on  the  power  plant  lands  at  $4,- 
725,  and  the  value  of  the  buildings  on  the  stores  department 
lands  at  $700,  while  the  other  witness  for  complainant  fixed  the 
values  at  $5,075  and  $700  respectively.  Mr.  Ingersoll  in  his 
valuation  report  adopts  the  latter  values.  Mr.  Gray  fixed  the 
value  of  the  buildings  on  the  power  plant  lands  at  $7,819,  and 
on  the  stores  department  lands  at  $941.  The  figures  used  by 
the  complainant  are  estimates  made  by  contractors,  while  Gray 
uses  the  actual  cost  of  the  buildings.  The  total  value  as  fix»d 
by  Ingersoll  for  these  buildings  is  the  sum  of  $5,775,  and  the 
total  valuation  as  fixed  by  Gray  is  the  sum  of  $8,760.  The  rec- 
ords from  which  Mr.  Gray  obtained  his  data  of  cost  were  not 
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produced  in  evidence,  and  no  evidence  was  introduced  as  to 
when  these  buildings  were  erected,  or  the  cost  of  the  material 
and  labor  at  that  time  as  compared  with  present  costs.  The 
only  basis  upon  which  the  valuations  can  be  harmonized  is  the 
theory  that,  at  the  time  the  buildings  were  originally  constructed, 
labor  and  material  were  much  higher  than  at  the  present  time. 
Both  valuations  are  subject  to  criticism  on  the  ground  that  the 
authors  used  values  at  a  particular  time,  instead  of  taking  the 
average  values  of  the  labor  and  material  over  a  period  of  three 
or  five  years.  Wallace  is  strictly  a  mining  town,  and  no  com- 
munity is  as  sensitive  to  change  in  times  as  a  mining  district. 
When  times  are  good,  prices  of  all  commodities  soar  high,  but 
when  times  are  hard,  prices  fall  just  as  quickly.  Ordinarily  we 
would  be  inclined  to  accept  the  cost  value  of  the  property  as 
against  any  estimate  at  the  present  time,  but  on  account  of  the 
vast  diflFerence  in  the  figures  we  are  unable  to  do  so  in  this  case. 
When  two  responsible  ^dtnesses  testify  under  oath  that  these 
buildings  can  be  constructed  new  for  $5,775,  and  their  testimony 
stands  undisputed,  it  is  entitled  to  more  consideration  than  a 
mere  mention.  If  their  testimony  was  not  true,  it  could  have 
been  impeached  by  calling  other  contractors.  If  the  Commission 
had  sufficient  funds  with  which  to  make  these  valuations,  we 
would  not  be  compelled  to  rely  upon  testimony  coming  from 
more  or  less  prejudicial  sources.  It  is  an  indisputable  fact  that 
witnesses  called  by  private  litigants  are  more  or  less  favorable 
to  the  party  calling  them.  Under  the  circumstances  and  the 
evidence  in  this  case,  we  must  assume  that  the  valuations  thus 
presented  are  the  valuations  as  of  the  time  to  which  they  relate, 
and  in  order  to  arrive  at  an  average  value  we  will  take  the  aver- 
age of  the  two  valuations,  and  fix  the  value  at  the  sum  of  $7,- 
267.50. 

Certain  log  cribbing  had  to  be  used  in  connection  with  the 
banks  of  Placer  creek,  which  runs  along  the  edge  of  the  stores 
department  lands.  Mr.  Ingersoll's  estiniate  of  this  work  was 
$650,  while  Mr.  Gray's  estimate  was  $640.  For  reasons  hereto- 
fore stated,  we  shall  accept  Mr.  Gray's  valuation. 

Steam  Power  Plant  Equipment — In  Table  V.  below  will  be 
found  the  comparative  valuations  of  the  steam  power  plant  equip- 
ment. 
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TABLE  V. 

Item 

Ingersoll 

Gray 

Steam  engine,  Buckeye 

$1,904.00 
4,380.00 
1,405.00 

$1,954.00 

Steam  engine,  Murray, , 

4,480.00 

Pulleys,  shafting  and  belting  . 

1,365.00 

Totals 

$8,209.00 

$8,209.00 

Owing  to  the  fact  that  the  gross  valuations  of  this  equipment 
exactly  agree,  no  comment  is  required. 

Boiler  Plant  Equipment. — ^Under  Tables  VL-A  and  VI.-B 
will  be  found  the  valuations  of  the  boiler  plant  equipment. 
Owing  to  the  fact  that  the  parts  have  been;  classified  differently, 
we  are  unable  to  consider  the  same  in  one  table, 

TABLE  VI.— A. 
Ingersoll's  Valuation 


Item 


2  Water  tube  boilers 

2  Stacks 

2  Feed  water  heaters 

1  Pump , 

Piping  and  fittings  erected 

Labor  and  material 

Total 

TABLE  VI.— B. 
Gray's  Valuation 


Amount 


$3,290.00 

762.00 

462.00 

150.00 

1,986.00 

2,121.00 


$8,761.00 


Item 


Boiler,  Geary,  water  tubes,  etc 

Boiler,  Gem  City,  tubes 

2  Stacks, 

Pump,  Cameron 

Feed  water  heater,  Standard  No.  7. 
Feed  water  heater.  National  No.  20 
Piping 

Total 


Amount. 


$3,275.00 

3,092.00 

632.00 

66.00 

176.00 

271.00 

1,597.00 


$9,109.00 


Owing  to  the  fact  that  Mr.  Gray  had  access  to  the  records  of 
the  company,  his  valuation  may  be  the  more  reliable,  and  if  we 
were  to  consider  this  property  useful  in  the  business,  we  would 
accept  his  estimate. 
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[6]  The  complainant  insists  l^t  the  steam  power  plant'  eqnipi 
ment  and  boiler  plant  equipment  Talnations  should  not  be  oon* 
sidered,  for  the  reason  that  such  equipments  are  no  longer  used 
in  the  business.    The  evidence  discloses  the  fact  that  one  engine 
and  plant  was  installed  about  sixteen  years  ago;  while  the  other 
engine  and  the  balance  of  the  steam  plant  was  installed  about 
seven  or  eight  years  ago.    During  the  low-water  period  sufficient 
I)Ower  could  not  be  generated  to  supply  the  demand,  and  at  the 
time  of  the  installation  of  this  steam  power  plant  it  was  abso- 
lutely necessary  for  auxiliary  service.     However,  prior  to  the 
year  1908,  the  Washington  Water  Power  Company  constructed  a 
transmission  line  through  this  territory,  passing  close  to  the  city 
Df  Wallace,  and  some  time  prior  to  the  latter  part  of  the  year 
1913,   that   company   constructed   a   second   transmission   line 
through  the  same  territory.    The  defendant  company  continued 
to  use  its  steam  plant  up  to  December  of  1913,  at  which  time  it 
connected  up  with  the  Washington  Wa^er  Power  Company's 
line,  and  since  that  time  has  been  purchasing  such  electric  cur- 
rent as  it  needed  over  and  above  that  generated  by  its  own  hydro- 
electric plant.*    Since  December,   1913,  the  steam  and  boiler 
plant  equipments  have  not  been  used  for  any  purpose.    The  de- 
fendant considers  these  plants  as  necessary  to  insure  the  citizens 
of  Wallace  service  in  the  event  of  a  destruction  of  the  Washing- 
ton Water  Power  Company's  transmission  lines  by  storm,  fire, 
or  other  unavoidable  cause.    We  understand  that  large  mining 
industries  around  the  city  of  Wallace  are  now  being,  arid  for 
some  time  past  have  been,  served  with  electric  energy  by  means 
of  these  same  transmission  lines.     There  is,  of  course,  a  possi- 
bility, but  not  a  probability,  of  a  break  in  the  service  from  these 
lines.     To  insure  against  any  possibility  of  break  in  service 
would  place  the  cost  of  a  commodity  of  a  public  utility  beyond 
the  reach  of  the  public    We  have  therefore  concluded  that  the 
steam  power  plant  equipment  and  boiler  plant  equipment  are  not 
useful  or  necessary  in  rendering  service  to  the  public,  and  that 
those  values  should  not  be  considered  in  arriving  at  the  value  of 
defendant's  plant. 

[6]  Spare  Equipment — Below,  in  Table  VII.,  will  be  found 
a  list  of  property  designated  as  "spare  equipment,^  together 
with  the  values  placed  thereon  by  Mr.  Gray.    Mr.  Ingersoll  has 

bunched  this  same  equipment,  and  placed  a  combined  value  on 
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all  of  it  of  $4^000.    He  stated  in  his  testimony  that  his  figures 
were  only  a  guess,  as  it  might  be  worth  $3^000,  $4,000,  or  $5,000. 

TABLE  VII. 
Gray's  Valuation 


Item 


Generator,  G.E.,  160-K.W.,  type  A.M. 
Generator,  G.E.,  50-K.W.  type  A.M... 

Panels,  90»  x  30^  x  2",  marble  (2) 

Pulleys  (16) 

Miscellaneous  shafting,  belting,  etc. . . . 

Total 


Amount 


$1,900.00 

1,000.00 

200.00 

639.00 

300.00 


¥4,039.00 


These  generators  of  a  combined  capacity  of  200  kilowatts,  to- 
gether with  pulleys,  shafting,  belting,  etc.,  were  installed  more 
than  sixteen  years  ago,  but  were  displaced  in  1907  or  1908  by 
new  machinery  of  a  more  modem  type.  This  old  machinery  haa 
not  been  used  since  the  installation  of  the  new,,  but  has  simply 
been  stored  in  the  plant  building  ever  since  it  was  discarded* 
There  is  no  reason  why  this  old  machinery  should  now  be  con- 
sidered in  the  valuation  of  this  plant,  as  it  is  neither  used  nor 
useful  as  a  part  of  this  system. 

[7]  0-ffice  Equipment. — The  Wallace  office  is  used  jointly  by 
the  electric  light  company  and  the  water  company,  and  the 
contracting  company  which  is  run  in  connection  with  the  repair 
buBiness  of  the  electric  light  company.  Mr.  Gray  has  estimated 
the  value  of  all  the  furniture  and  fixtures  in  this  office  at  $2,670, 
and  he  has  apportioned  two  thirds  of  this,  to  wit,  $1,780,  to  the 
electric  company,  and  oncj  third  to  the  water  company.  Mr. 
Ingersoll  has  valued  these  combined  fixtures  at  $2,000,  and  ap- 
portioned one  half  to  the  electric  company  and  one  half  to  the 
water  company  and  the  contracting  end  of  the  business.  We 
believe  .that  the  sum  of  $1,500  would  be  a  reasonable  allowance 
for  furnishing  and  equipping  an  office  sufficient  to  take  care  of 
all  reasonable  demands  of  the  Wallace  electric  business.  Mr. 
Gray  has  estimated  the  value  of  the  office  furniture  and  fixtures 
of  the  Spokane  office  at  $900,  and  apportioned  two  thirds  of  that, 
$600  to  the  electric  business,  and  one  third  to  the  water  busi- 
ness. The  evidence  shows  that  this  company  also  owns  an  elec- 
tric plant  at  Sumpter,  Oregon,  and  this  plant  should  bear  its  pro- 
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porti<mate  edutre  of  tiiis  expense.  W«  have  therefore  allowed  the 
sum  of  $800  to  cover  offioe  famitare  and  fixtures  at  the  Spokane 
office. 

Miscellaneous  Equipment — ^Mr.  Gray  has  estimated  miscel- 
laneous equipment  at  $1,220^  and  Mr.  IngersoU  at  $1,200.  Owing 
to  the  slight  difference  existing  we  shall  accept  Mr.  Gray's  fig- 
ures and  fix  the  same  at  $1,220. 

The  values  that  we  have  been  using  in  this  opinion  up  to 
this  time  cover  the  cost  of  reproduction  new,  and  not  the  de- 
preciated or  present  values. 

The  following,  Table  VIII.,  sets  out  the  cost  of  reproduction 
new,  accrued  depreciation,  and  present  value  of  the  various  classes 
of  defendant's  physical  property,  used  and  useful  in  the  business 
of  furnishing  electric  energy  to  the  city  of  Wallace,  Idaho,  and 
the  inhabitants  thereof,  determined  by  the  Commission  at  this 
time.  In  this  table  the  items  have  been  reclassified  in  order  to 
conform  to  the  uniform  system  of  accounts  prescribed  by  the 
Commission  for  use  by  electric  light  and  power  companies  oper- 
ating in  the  state  of  Idaho. 

TABLE  VIIL 


OlaaaUloatlon 

Value  New 

Accroed 

Depreciation 

to  12-31-'14 

Value  New 
LeM  Accraed 
Depreciation 

Hydraulic  power  plant  lands 

Stores  department  lands 

$  3,000.00 

3,140.00 

6,046.15 

1,862.35 

33,673.00 

12,992.00 

10,167.00 

6,531.00 

10,660.00 

2,384.00 

1,800.00 

1,220.00 

$ 

3,224.00 

186.24 

17,375.27 

4,742.08 

4,575.15 

2,172.00 

3,656.35 

1,271.52 

720.00 

610.00 

$  3,000.00 
3,140.00 

2,821.15 
1,676.11 
16,297.73 
8,249.92 
5,591.85 
4,359.00 
7,112.66 
1,112.48 
1,080.00 
610  00 

Hydraulic  power  plant  buildings 

Stores  department  buildings 

Hydranlic  power  works 

Hydraulic  power  plant  equipment. . . 

Overhead  distribution  system 

Line  transformers 

Service  meters 

Municipal  contract  lighting  system  , . 
General  office  equipment 

Miscellaneous  equipment 

Totals  

$98,483.60 

$38,432.61 

$65,050.89 

[8,  9]  Past  DepreciatioTU — The  defendant  company  carried  a 
depreciation  reserve  aoconnt,  and  there  wae  credited  to  said  ac- 
count Tip  to  January  1,  1914,  the  sum  of  $41,791.97.  The  cost 
of  reproduction  new  of  the  boiler  plant  and  steam  power  plant 
equipments  and  ispare  equipment  is  the  sum  of  $21,357.  The 
depreciation  on  this  nonused  property  up  to  December  31,  1914, 
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is  $12,549.15,  and  aBsuming  that  die  ealva^  or  ^^junk  value"  of 
this  discarded  properly. is  10  per  cent  of  its  reproduction  new 
value,  which  would  amount  to  $2,135.70,  there  would  still 
remain  the  sum  of  $6,672.15  of  the  original  value  of  this  non- 
used  property,  which  amount,  in  the  judgment  of  the  Commis- 
sion, should  be  amortized  by  an  annual  allowance,  and  consid- 
ered as  an  operating  expense.  The  evidence  shows  that  the 
franchise  of  this  company  has  twenty-four  years  yet  to  run,  and  an 
annual  allowance  of  $278  would  extinguish  this  remaining  value 
within  the  balance  of  the  life  of  the  franchise,  and  would  not 
create  any  undue  burden  upon  the  consumers.  The  Commission 
feels  that  this  plan  is  much  more  reasonable  than  that  of  amor- 
tizing the  remaining  value  of  this  nonused  property  during  the 
balance  of  the  estimated  life  of  the  units.  This  should  be  taken 
care  of  by  a  charge  to  the  account  "Property  Abandoned,"  and  a 
corresponding  credit,  to  proper  construction  and  equipment  ac- 
counts, of  the  sum  of  $8,807.85.  The  proceeds*from  the  sale  of 
any  of  this  unused  property,  and  also  the  annual  allowance  to 
amortize  the  remaining  value,  should  then  be  credited  to  this 
"Property  Abandoned"  account,  thus  gradually  extinguishing  the 
amount  set  up  in  this  account. 

By  deducting  the  accrued  depreciation  on  the  unused  prop- 
erty, being  the  sum  of  $12,549.16,  from  the  total  amount  in  D^ 
preciation  Reserve  account  on  January  1,  1914,  to  wit,  the  sum 
of  $41,791.97,  it  would  leave  the  sum  of  $29,242.82  in  the  De- 
preciation Reserve  account  on  January  1,  1914,  as  the  amount 
of  accrued  depreciation  on  the  balance  of  the  depreciable  prop- 
erty of  the  present  plant  However,  the  amount  of  the  accnied 
depreciation  on  this  property  up  to  December  31,  1914,  as  shown 
in  Table  VIII.  herein,  should  be  the  sum  of  $38,432.61.  It  is 
possible  that  this  difference  may  have  been  adjusted  by  credits 
to  the  Depreciation  Reserve  account  during  the  year  1914,  but 
if  that  has  not  been  done,  we  would  suggest  that  the  proper  ad- 
justing entries  be  made,  so  that  the  records  of  the  company  will 
conform  to  the  views  herein  expressed. 

[10]  Future  Depreciation, — The  total  reproduction  new  value 
of  the  physical  properties  as  shown  in  Table  VIII.  is  the  sura 
of  $93,483.50,  which  includes  the  value  of  the  power  plant  lands, 
$3,000,  and  stores  department  lands,  $8,140,  leaving  the  cost  q£ 
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reproduction  new  of  depreciable  property  at  $87^343.50.  From 
the  reports  and  testimony  of  the  engineers  the  Commission  finds 
that  the  weighted  average  annual  rate  of  depreciation^  based  on 
the  straight  line  formula,  is  6  per  cent  of  the  value  of  the  depre- 
ciable property,  which  rate,  if  applied  to  the  value  of  the  above 
property^  would  make  an  annual  depreciation  charge  of  $5,- 
240.00. 

[11]  Franchise. — ^Following  the  rule  announced  in  the  Poca- 
tello  Water  Case,  F-l^  that  no  value  should  be  allowed  for  fran- 
chise except  such  sum  or  sums  as  may  be  actually  expended  in 
securing  the  same,  the  Commission  finds  that,  owing  to  the  fact 
that  the  record  is  silent  as  to  whether  or  not  any  expenditures 
were  made  for  that  purpose,  no  amount  should  be  considered  for 
franchise  value  in  this  case. 

[12]  Other  elements  of  value  not  heretofore  considered  are, 
(1)  miscellaneous  construction  and  equipment  expense;  (2) 
working  capital;  (8)  going  value;  and  (4)  water  rights.  A  dis- 
cussion of  water  right  value  will  be  found  later  in  this  opinion. 
We  shall  not  attempt  to  fix  any  separate  and  distinct  value  for 
each  of  the  elements  above  named,  but  the  same  have  all  been 
taken  into  consideration  in  arriving  at  our  final  value.  We  there- 
fore find  that  the  value  of  aU  the  property  of  the  defendant,  both 
tangible  and  intangible,  used  and  useful  in  the  business  of  fur- 
nishing electric  energy  to  the  city  of  Wallace  and  the  inhabitants 
thereof,  on  the  14th  day  of  Ma^,  1915,  is  the  sum  of  $107,500. 

[13,  14]  Bate  of  Return. — The  defendant  claims  that  it 
should  be  entitled  to  from  10  to  12  per  cent  annual  return  on  the 
value  of  the  property.  The  two  witnesses,  Messrs.  Walker  and 
Flohr,  both  engaged  in  the  banking  business  in  the  city  of  Wal- 
lace, called  by  the  defendant,  testified  that  10  per  cent  would  be 
a  reasonable  return  in  that  community.  Counsel  for  the  com- 
plainant, in  their  brief  filed  with  the  Commission,  admit  that 
10  per  cent  would  not  be  an  unreasonable  rate  of  return.  Con- 
sidering the  hazard  and  risk  connected  with  the  operating  of  a 
utility  of  this  character  in  a  community  like  this,  and  the  ad- 
mission of  counsel  for  complainant,  who,  having  lived  in  this 
community  for  a  number  of  years,  ought  to  be  more  familiar 
with  the  conditions  than  the  members  of  this  Commission,  the 
Commission  finds  that  10  per  cent  per  annum  is  a  reasonable 

rate'  of  return  to  be  allowed  in  this  case.    It  must  be  distinctly 
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understood  that  the  rate  of  return  allowed  in  this  case  shall  not 
be  considered  as  the  fixed  rate  of  return  for  all  utilities  of  this 
oharacter.  The  rate  of  return  in  each  case  shall  be  determined 
after  due  consideration  of  the  hazard  and  risk  connected  with  the 
operation  of  the  utility,  the  efficiency  in  operation,  and  economy 
in  management,  giving  to  that  utility  showing  the  highest  ef- 
ficiency in  operation  and  the  greatest  economy  in  operation,  and 
furnishing  service  to  the  consumer  at  the  lowest  possible  cost,  the 
highest  rate  of  return.  This  policy  will  encourage  the  manage- 
ment of  all  utilities  to  keep  their  plants  up  to  the  highest  point 
of  efficiency,  to  practice  all  economy  possible  in  operation,  and  to 
reduce  the  cost  of  the  commodity  to  the  consumers  to  a  minimum* 

[15]  Operating  Revenues  and  Operating  Expenses. — Inas- 
much as  a  study  and  analysis  of  operating  revenues  and  operating 
expenses  and  of  balance  sheet  accounts  are  important  factors  in 
endeavoring  to  determine  the  reasonableness  of  any  rate  struc- 
ture which  has  been  attacked  in  proceedings  bad  before  the  Com- 
mission, it  is  always  desirable  to  have  statements  before  us  show- 
ing what  the  revenues  and  expenses  have  been  for  a  period  of 
years  immediately  preceding  the  investigatioiL 

In  the  case  of  this  defendant,  statements  of  operating  reve- 
nues and  operating  expenses  are  available  only  for  the  period 
of  twelve  mon^'is  ending  December  81,  1914,  due  to  change  in 
classification  of  accounts  on  January  1,  1914,  and,  in  the  case 
of  operating  revenues,  a  considerable  reduction  was  made  in 
1912.  As  past  experience  is  the  best  means  by  which  we  can 
judge  probable  future  effects  of  any  contemplated  change  in  a 
rate  schedule,  it  is  best  that  a  study  be  made  of  data  covering  a 
period  of  at  least  five  years.  There  may  be  abnormal  earnings 
or  expenses  in  any  one  particular  year,  and,  in  such  event,  if 
that  year  were  to  be  used  as  a  basis  for  estimating  probable  fu- 
ture business,  some  injustice  would  undoubtedly  be  done,  either 
to  the  utility  or  to  the  consumer.  From  an  analysis  of  the  oper- 
ating revenues  for  this  one  year,  and  other  evidence  submitted,  it 
would  appear  that  such  revenues  are  about  what  can  be  expected 
under  the  rates  now  in  effect  during  normal  times  in  the  city  of 
Wallace. 

A  brief  summary  of  the  operating  revenues  and  operating  ex- 
*  penses,  for  the  calendar  year  ending  December  31,  1914,  is  as 
follows:  * 
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TABLE  IX. 
Operating  Expenses 


Item 


C(Mnmercial  lighting  earnings 

Mnnicipal  contract  lighting  earnings 
Ck>mmercial  power  earnings 

Total 


TABLE  X. 
Operating  Expenses 


Item 


Amoont 


^7,619.65 
8,161.25 
8,607.15 


^9,388.06 


Steam  Power  Pi^odnction : 

Maintenance  steam  p^ower  plant  eqnipment 

Hydraulic  power  generation : 

Operating  labor 

MiBcellaneons  supplies  and  expenses 

Maintenance  of  nvdranlic  works 

Maintenance  of  electric  equipment 

Maintenance  of  power  plant,  buildings,  etc 

Electric  current  purchased 

Distribution : 

Distribution  system  operating  labor 

Miscellaneous  distribution  expenses 

Maintenance  of  distribution  system 

Maintenance  of  transformers 

Maintenance  of  meters 

Consumption : 

Trimming  and  inspectinp;  commercial  lamps 

C^mmerraal  lamp  supphes 

Miscellaneous  commercial  consumption  expense 

Trimming  and  inspecting  municipal  lamps 

Municipal  contract  supplies 

Maintenance  municipal  contract  lamps 

Commercial : 

Collection  expense 

Promotion  and  business  expense 

General: 

Public  Utilities  Commission  expense 

Undistributed: 

Insurance 

Stationery  and  postage 

Taxes 

Total 


Amount 


4.50 

4,069.96 

893.78 

861.23 

24.78 

41.76 

3,633.51 

2,524.10 

1,537.97 

437.02 

78.25 

8.46 

42.74 
19.70 
17.40 
63.59 
68.76 
29.58 

2,161.07 
1,007.85 

2,043.15 

1,292.18 

500.00 

6,372.00 


$26,648.78 


[16]  Owing  to  the  fact  that  the  steam  power  plant  equipment 
has  not  been  'considered  as  used  and  useful  property,  the  item  in 
the  above  table  of  $4.50  for  maintenance  of  steam  power  plant 
equipment  should  not  be  C(»u3idered  as  a  proper  operating  ex- 


pense. 
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[17]  The  charge  of  $2,043.15  as  "Public  Utilities  Commis- 
sion Expense,''  in  the  judgment  of  the  Commission,  should  be 
eliminated*  When  this  proceeding  involving  rates  has  been 
closed,  there  should  be  no  occasion  for  any  great  expense  of  that 
character  in  the  future.  The  expense  incident  to  this  hearing 
can  easily  be  taken  care  of  out  of  what  may  be  termed  exces- 
sive earnings  for  this  year.  * 

[18]  The  taxes  for  the  year  1914  as  shown  in  the  company's 
annual  report  for  the  year  ending  June  30, 1915,  were  $7,868.72. 
The  State  Board  of  Equalization  assessed  this  property  for  the 
year  1915  at  the  sum  of  $180,000.  This  valuation  may  be  fair, 
considering  what  the  net  earnings  of  the  company  have  been  in 
the  past.  If  the  net  earnings  of  the  company  in  the  future  do 
not  exceed  the  estimate  made  herein,  then  the  valuation  for  tax- 
ation purposes,  in  no  event,  should  exceed  the  valuation  herein 
made,  and  then  only  when  all  other  property  is  assessed  at  100 
per  cent  of  its  value.  In  other  words,  when  the  valuation  of  a 
public  utility  has  been  determined  on  a  scientific  plan  for  rate- 
making  purposes,  and  a  schedule  of  rates  fixed  in  accordance 
with  such  valuation,  then  that  valuation  and  the  valuation  for 
taxation  purposes  should  be  practically  the  same,  provided,  of 
course,  that  all  property  is  assessed  at  its  full  value.  There  is  no 
justice  or  equity  in  the  practice  of  assessing  boards  for  taxation 
purposes  in  fixing  excessive  valuations  on  public  utilities,  where 
the  valuation  for  rate-making  purposes  has  been  determined.  In 
case  an  excessive  valuation  for  taxation  purposes  is  made,  the 
burden  will  eventually  fall  directly  upon  the  customers  of  that 
utility.  Under  all  the  circumstances,  we  feel  that  the  sum  of 
$6,372  allowed  for  taxes  in  operating  expenses.  Table  X.,  will 
be  suiBcient  to  meet  all  future  demands  for  taxes. 

[1.9]  The  ISTorthwest  Light  &  Water  Company,  the  defendant 
herein,  has  its  general  offices  at  Spokane,  and,  as  hereinbefore 
stated,  owns  and  operates  the  electric  light  plant  and  the  water 
plant  at  Wallace,  Idaho,  and  the  Sumpter  Light  &  Water  plant 
at  Sumpter,  Oregon.  Bobert  E.  Strahom,  who  is  the  president 
and  general  manager  of  the  company,  has  been  receiving  the  sum 
of  $335  per  month  as  part  salary,  which  is  charged  to  the  Wal- 
lace electric  light  plant,  the  balance  of  his  salary  (he  receiving 
altogether  the  sum  of  $6,000  per  annum)  being  charged  to  the 
other  two  plants.    A.  G.  Smith,  who  is  acting  as  secretary  and 

treasurer  of  the  company,  has  been  receiving  as  part  of  his  salary 
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the  sum  of  $184.35  per  month,  which  is  charged  to  the  Wallaoa 
electric  light  plant,  the  balance  of  his  salary  being  charged  to 
the  other  two  plants.  Mr.  Danson,  who  has  been  acting  in  the 
capacity  of  general  attorney  for  the  company,  has  been  receiving 
the  sum  of  $69.51  per  month,  as  part  of  his  salary  that  has  been 
charged  to  the  Wallace  light  plant.  D.  0.  McKissich  is  the 
local  manager  at  Wallace,  and  has  the  management  of  both 
the  light  and  water  plant  at  that  point.  The  evidence  discloses 
the  fact  that  Messrs.  Strahorn  and  Smith  have  practically  nothing 
to  do  with  the  active  management  of  this  light  plant  at  Wallace. 
In  fact,  it  appears  from  the  evidence  that  Mr.  Strahorn  has  not 
visited  the  plant  at  Wallace  for  over  two  years.  Mr.  McKissich 
sends  in  his  periodical  reports,  monthly  or  otherwise,  together 
with  remittances,  and  about  the  only  duty  these  Spokane  officers 
have  to  perform  is  to  dispense  dividend  checks.  Under  such  cir- 
cumstances there  is  little  use  of  maintaining  an  office  at  Spokane 
at  all.  The  Commission  finds  that  the  sum  of  $600  per  an- 
num is  a  reasonable  allowance  for  the  Spokane  office,  which  will 
amply  cover  all  expenses  connected  with  the  keeping  of  such 
books  of  account  and  records  as  may  be  necessary  to  be  kept  at 
Spokane.  In  regard  to  legal  expenses,  as  heretofore  stated,  after 
this  proceeding  has  been  terminated  and  rates  finally  adjusted, 
there  should  be  very  little  business  requiring  the  assistance  of  an 
attorney.  However,  we  have  allowed  the  sum  of  $600  per  annum 
to  cover  legal  services. 

Summary  of  Operating  Expenses 


Total  as  shown  in  Table  X 

Lees  deductions  as  herein  made. 


General  office  expenses— Spokane  office. 
Legal  services 


Estimated  annual  future  depreciation 

Return,  10  per  cent  on  $107,500.00 

Annual  charge  to  account  "Property  Abandoned  . . 

Total  annual  amount  to  be  paid  by  consumers 


$26,648.78 
2,047.65 


$24,601.13 

600.00 
600.00 


$25,701.13 

5,240.60 

10,750.00 

278.00 


$41,969.73 


[20]  It  is  strenuously  urged  by  counsel  for  the  complainant 
that  the  entire  generating  plant  and  equipment  and  the  water 
rights  should  be  eliminated  from  the  value  of  this  plant,  for  the 
reason  that  electric  energy  can  be  purchased  from  the  Washing- 
ton Water  Power  Company  for  less  money  than  it  costs  to  gen- 
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«rate  it  by  the  present  plant.     See  below  for  oomparative  costa 
of  generating  and  purchasing  power. 

TABLE  XL 

DATA  PERTAINING  TO  COST  OF  GENERATING  CURRENT. 

Appraised  Valae  of  PropertieB 


QMS  of  Property 

£Btimftted 
OoBt  New 

Aecraed 
Depredation 

Cost  Dew 
leM  depre- 
ciation. 

Power  Plant  Lands 

$  3,000.00 

6,045.15 
33,673.00 
12,992.00 

$ 

3,224.00 

17,376.27 

4,742.08 

$  3,000.00 

Power  Plant  fildgs.,  Fixts.  and 

grounds 

2,821.15 

Hydranlic  Power  Plant  Works 

"    Equipment... 

16,297.73 
8,249.92 

Misc.  Const.  andEquip.  Ex.  16% .... 

$56,710.16 
8,356.52 

$30,368.80 
8,366.52 

Total  cost  of  above  items 

$64,066.67 

$26,341.36 

$38,725.32 

Cost  of  Operating  Current 


Item 


OnbaalB  of 
estimated 
cost  new 


On  basis  of 
cost  new  less 
depreciation 


Interest  on  values  as  shown  in  above  table,   10% 

Annual  charge  for  depreciation 

Operating  and  maintenance  costs  (See  report 
Gray)  


$  6,406.67 
2,871.48 

4,916.96 


$  3,872.63 
2,871.48 

4,915.95 


Total  Cost. 


$14,194.10 


$11,659.96 


Total  power  generated,  Nov.  1,  1913— Oct.  31,  1914,  -«44,  100  kwh. 

Cost  per  kwh.  using  first  basis $0.0160 

«      «       "        «       second  basis   0.0124 


Pint  Baste 


Secoad  Baste 


Total  annual  cost  of  generating  power 

Cost  of  power  purchased,  11-1-13  to  10-31-14. . 


$14,194.10 
3,533.51 


$11,659.96 
3,533.61 


Total  cost  of  generation  and  purchase. 


Totalpower2eneratedandpurchasedl,092,956kwh. 

Cost  per  kwn.  of  same 

Cost  of  purchasing  all  power,  on  present  contract:- 
When  demand  in  kva.  is  same  as  demand  in  kw., 
When  demand  in  kva.  is  85%  of  demand  in  kw.. 
Loss  to  Co.  to  operate  under  first  basis  of  value 
Loss  to  Co.  to  operate  under  first  basis  of  value 

(85%) 

Loss  to  Co.  to  operate  under  second  basis  of  value 
Loss  to  Co.  to  operate  under  second  basis  of  value 

(85%) 


$17,727.61 


$0.0162 

.0140 
.0137 
.0022 

.4)025 


*  Denotes  gain  instead  of  loss. 

Cost  of  power  when  kva.  equals  demand  in  kw 

«     "         «  "         "  "      85%  of  demand  in  kw. 

P.U.R.1916A. 


$15,193.47 


$0.0139 

0.0140 
0.0137 


O.OOOl* 
0.0002 


$15,609.79 
14,072.07 


Digitized  by 


Google 


TAYIiOR  T.  NOBTHWlSr  LIGHT  ft  W.  (XX  99& 

If  the  cost  of  reproduction  new  of  the  generating  property, 
without  any  added  value  for  water  rights,  were  taken  as  a  basis 
of  valuation,  then  the  total  cost  to  the  public  of  generating  the 
power  used  by  the  citizens  of  Wallaoe  during  the  calendar  year 
1914  would  be  $17,727.61,  while  the  cost  of  purchasing  the  same 
amount  of  power,  based  upon  the  contract  now  existing  between 
the  Washington  Water  Power  Company  and  the  defendant  hero- 
in, assuming  that  the  demand  in  kilovolt  amperes  is  the  same 
as  demand  in  kilowatts,  would  be  $16,600.79,  or  an  annual  sav- 
ing of  $2,117.82.  If,  however,  the  demand  in  kva.  is  85  per  cent 
of  the  demand  in  kw.,  which  might  properly  be  inferred  from 
the  evidence,  then  the  saving  per  annum  would  be  $3,65&.54. 
Should  the  defendant  company  purchase  all  of  its  electric  energy 
necessary  for  the  city  of  Wallace  from  the  Washington  Water 
Power  Company,  it  is  only  reasonable  to  assume  that  a  cheaper 
rate  than  that  now  given  could  be  obtained  by  reason  of  the 
higher  load  factor.  In  order  for  this  Commission  to  be  justified 
in  discarding  this  property  at  this  time,  it  would  have  to  con- 
clusively find  that  the  rate  now  charged  undw  this  contract  be- 
tween the  Washington  Water  Power  Company  and  the  North- 
west Light  &  Water  Company  is  reasonable.  That  presumption 
might  prevail,  but  this  Commission  would  not  be  justified  in 
putting  into  effect  such  a  drastic  order  on  a  mere  presumption. 
It  is  possible  that  the  rates  of  the  Washington  Water  Power 
Hompany  will  be  determined  in  the  near  future,  in  which  event 
there  would  be  nothing  to  prevent  a  further  consideration  of 
this  matter  when  the  Conmiission  would  have  positive  evidence 
at  its  conmiand.  There  is  one  particular  advantage  accruing  to 
the  public  by  reason  of  defendant  generating  its  own  electric 
energy  and  that  is,  less  liability  of  interruption  in  service.  The 
stockholders  of  the  defendant  company  invested  their  money  in 
this  enterprise  in  good  faith,  and  at  a  time  when  it  was  abso- 
lutely necessary  to  obtain  electricity  by  means  of  its  own  gener- 
ating plant,  and,  under  all  the  circumstances  in  this  case,  this 
Commission  does  not  now  feel  justified  in  ordering  it  "junked." 

If  it  costs  more  to  generate  electric  energy,  considering  the 
value  of  the  generating  plant  only,  without  any  value  for  water 
rights,  than  it  does  to  purchase  the  same,  it  should  require  no 
extended  argument  to  demonstrate  that  the  wafter  rights  in 
question  have  little  value  in  this  case.     If  these  water  rights 
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have  any  such  value  as  that  contended  for  by  defendant  for  other 
purposes,  viz,,  $40,000,  the  Commission  would  suggest  that  this 
company  discontinue  generating  power,  sell  its  plant  and  equip- 
ment and  its  water  rights,  and  purchase  its  electricity  from  the 
Washington  Water  Power  Company,  and  in  a  few  years  it  can 
easily  save  enough  to  amortize  its  present  generating  plant  and 
equipment. 

[21,  22]  Complaint  in  Intervention. — ^The  Sunset  Brewing 
Company,  intervener,  claims  a  difiksrimination  between  the  rates 
accorded  it  and  other  power  users,  particularly  the  Cobut  d'  Alene 
Hardware  Company.  The  evidence  discloses  the  fact  that  these 
power  users  are  now,  and  for  some  time  past  have  been,  fur- 
nished electric  energy  under  and  by  virtue  of  special  contracts 
that  had  been  in  effect  for  a  long  time  prior  to  the  passage  of 
the  law  (the  Public  Utilities  act).  The  rate  furnished  the  CoBur 
d' Alene  Hardware  Company  is  lower  than  that  given  the  inter- 
vener, but  the  defendant  company  attempts  to  explain  that  ap- 
parent discrimination  on  the  ground  of  difference  in  load  factor 
and  the  particular  hours  of  use  during  the  day.  This  electric 
energy  having  been  furnished  to  these  power  users  under  and  by 
virtue  of  special  contracts  entered  into  prior  to  the  enactment  of 
the  Public  Utilities  act,  the  same  would  continue  in  full  force 
and  effect  (unless  canceled  or  annulled  by  agreement  of  the  par- 
ties themselves)  until  proper  proceedings  were  instituted  before 
this  Commission  for  the  annulling  of  the  same.  Neither  of  the 
parties  to  a  contract  of  this  kind  can  legally  cancel  or  annul  the 
same.  Eelief  can  be  obtained  only  by  proper  application  to  this 
Commission,  and  proper  proceedings  had.  Ke  Murray,  2  C.  K. 
C.  R.  464 ;  Stanislaus  County  v.  San  Joaquin  &  K.  River  Canal 
Co.  192  U.  S.  202,  48  L.  ed.  406,  24  Sup.  Ct  Rep.  241. 

No  application  having  been  made  to  this  Commission  for  re- 
lief, prior  to  the  intervention  in  this  proceeding,  the  Commission 
has  no  authority  to  order  a  reparation  for  any  overcharges  aris- 
ing by  virtue  of  said  contract.  This  Commission  finds  that  all 
special  contracts  for  electric  energy  at  a  rate  different  from  that 
herein  prescribed  should  be  canceled  and  annulled. 

FINDINGS. 
The  Commission  finds  that  the  rates  charged  by  the  Northwest 
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Light  &  Water  Company  for  electrio  energy  fumiBhed  the  city 
of  Wallace  and  its  inhabitants,  and  the  citizens  in  the  territory 
served  therefrom,  are  unjust  and  unreasonable,  and  that  the 
same  should  be  reduced,  and  that  the  rates  hereinafter  set  forth 
in  the  order  in  this  case  are  just  and  reasonable  and  should  be 
put  into  effect. 

The  Commission  further  finds  that  diserimination  in  rates  and 
charges  for  electric  energy  for  power  purposes  has  been  prac- 
tised by  the  defendant  company,  and  that  the  same  should  be 
discontinued. 

OSDEB. 

It  is  hereby  ordered  that  on  or  before  the  first  day  of  Decem- 
ber, 1915,  the  defendant  herein  shall  publish/  file  with  this  Com- 
mission, and  uniformly  charge  and  collect,  the  following  rates 
for  electric  energy  furnished  the  city  of  Wallace  and  the  inhabit- 
ants thereof  and  the  citizens  in  the  territory  serred  therefrom, 
said  rates  to  become  effective  on  and  after  December  1,  1916, 
which  are  found  to  be  just  and  reasonable  rates,  viz.  : 

Schedule  "A." 

Rates  for  Residence  and  Commercial  Lighting,  Metered  Basis. 

For  the  first    20  kilowatt-hours  per  month   $0.10  per  kw.hr. 

**      "    next     80        **  **        **        "       09    "        * 

«  M  M  JA  M  €i  C(  a  ^  08         "  ^ 

M  M  *t  AQ  tt  tt  t(  t€  ryr       tt  <t 

«  M  ((  OQ  M  ti  €t  U  AQ        «  M 

«    ««    u    200     "        •*     "     **     !!!!!.!!!!!!     .os  "     •• 

«       «       (t      jyQ         tt  tt         tt         tt       ...        ...        04     **         ** 

M       «       c(      500         "             "         **         "  02     "         ** 

For  all  excess  of  above  kwJir 01    "        " 

Minimum  monthly  charge  under  this  schedule,  for  each  meter  instaUed, 
■hall  be  $1  per  month. 

All  bills  rendered  for  serrioe  under  above  schedule  subject  to  10  per  cent 
discount  for  prompt  payment  in  accordance  with  rule  governing  payments 
for  metered  service. 

Schedule  "B." 

Rates  for  Residence  and  Commercial  Lighting,  Unmetered. 
For  each    25  watt  Mazda  lamp,  or  equivalent,  per  month    $0.50 

tt  (t  AQ  «  t*  «  «  «  «  ((  TR 

tt  *(  CQ  (f  It  ft  tt  ft  tt  tt  QC 

••        f      60       "  "  "        "  **  "        "        \\\\\\\\\     LOO 

'«        "     100      "  '*  "       "  "  "        "        L50 

Minimum  monthly  charge  under  this  schedule,  for  each  residence  or  place 
of  business,  shall  be  $1  per  month. 

Prompt  payment  discount  applicable  to  schedule  A  above  shall  also  apply 
to  bills  rendered  under  schedule  B. 
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Schedule  'X!," 

Rates  for  Sign  and  Outline  Lighting. 

These  rates  apply  on  signs,  display  windows,  outline  lighting,  commercial 
arcs  and  on  all  permanently  installed  lighting  equipment  for  display  and 
advertising  purposes: 

(a) — ^Metered  service:     5^  per  kilowatt-hour  per  months 

(b) — Flat  rate  or  unmetered  service: 

Applicable  to  installations  burning  the  connected  load  only  until  12  o'clock^ 
midnight,  based  on  the  equivalent  of  160  hours  use  per  month  of  such  con- 
nected load  at  6^  per  kilowatt-hour. 

Minimum  rate  for  any  one  inBtallation^  under  this  schedule^  or  any  one 
meter,  $1  per  month. 

Prompt  payment  discounts  same  as  for  schedules  A  and  B. 

Schedule  «D." 

Rates  for  Municipal  Street  Lighting. 

Series  Arc  Lighting. 

For  each  arc  lamp  of  7.6  Amp.  capacity,  per  lamp  per  month $6.60 

V Series  Incandescent  Lighting. 

For  each    40  watt  Mazda  lamp  or  equivalent,  per  month    $0.55 

"        "       50      "  "  "       **  "  "        "        0.60 

«  ((  AQ  <C  M  t€  U  it  ((  tt  -t    25 

"     *'  100    "       "       "     "        "        "     **     !!!!!!!!!   2!oo 

«         **     200       "  **  "        **  "  **         " 8.76 

**        "     600       **  *'  "        "  "  "         "        6.00 

Multiple  Incandescent  Lighting. 

For  each    40  watt  Mazda  lamp  or  equivalent,  per  month    $0.85 

M  u        e/\        a  ((  ((         ((  «  ((  «  2  00 

U  €€  on  it  «  M  «€  (C  tt  ft  -t  ire 

M    ,t     200   «     «*     u        tt  tt  tt         tt        y///////,     2!50 

«•    "  200   "     "     "   "      "      "    "    4.60 

"    "  500   "     "     "   "     '*     '*    "        6.25 

Service  under  all  of  above  classes  based  upon  burning  all  lamps  from  dusk 

to  daylight,  and  rates  charged  include  lamp  trimming,  repairs  and  renewals 

to  be  made  by  the  company. 

Schedule  "E." 

General  Power  Rates. 

Applicable  to  all  three  phase,  alternating  current  motors,  of  220,  440  or 
2300  volts,  having  a  rated  capacity  of  1  horse  power  or  over;  no  motors  of 
the  classes  named  to  be  aervea  on  other  than  meter  basia: 

Rate  for  Metered  Service. 

A  demand  or  service  charge  of  $1  per  month  per  horse  power  of  maximum 
demand,  plus  an  energy  charge  for  current  consumed  in  any  one  month  aa 
follows: — 

For  the  first  twenty  kilowatt-hours  per  horse-power  of  demand,  5^  per 
k.w.h. 

For  the  next  thirty  kilowatt-hours  per  horse-power  of  demand,  8#  per 
k.w.h. 

For  all  excess  kilowatt  hours,  $0,006  per  k.w.h. 

Minimum  charge  under  this  schedule,  for  any  one  meter  installed,  shall  be 
$1.00  per  horse-power  of  maximum  demand. 

Above  prices  are  net;  no  prompt  payment  discounts  allowed. 

The  term  "Maximum  demand"  as  used  in  this  schedule  shall  be  construed 
to  mean: 
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In  the  case  of  those  motors  having  a  name  plate  rating  of  less  than  10 
horse  power,  iho  name  plate  rating  of  such  motor  shall  be  thft  ''Maximum 
demand." 

In  the  case  of  installations  of  one  or  more  motors,  the  segregate  capacity 
of  which  shall  be  10  horse  power  or  over,  the  ''Maziminn  danand"  shall  be 
determined  by  suitable  instruments  installed  for  the  purpose,  or,  by  mutual 
sgreement  of  the  company  and  the  consumer,  it  may  be  determined  by  peri- 
odical  tests  made  jointly  by  the  consumer  and  the  company  or  its  employees 

Schedule  "F." 
.    Service  for  X-Ray  Machines. 

A  flat  rate  monthly  charge  based  upon  the  rated  capacity  of  each  ma- 
ehme,  as  follows: 

Each  machine  rated  at  4  k.w.  or  under $2.50  per  Mo. 

"     over   4  k.w 6.00    *•      « 

Where  any  machine  has  a  rated  capaci^  in  excess  of  4  lew.,  but  is  fused 
so  that  the  maximum  demand  of  that  machine  is  not  in  excess  of  4  lew.,  the 
lesser  charge  shall  apply. 

Schedule  "G." 

Electric  Flat  Irons  for  Tailoring  or  Pressing  Establishments. 
A  fiat  rate  of  $2.60  per  month  per  iron,  or,  at  the  option  of  the  consmnert 
the  service  may  be  placed  upon  a  meter  basis,  in  whiidi  event  the  regular 
rates  for  Residence  and  Xiighting  Service^  Schedule  A  herein,  kkaXl  apply. 

Schedule  "H." 

Domestic  or  Commercial  Cooking. 
Service  under  this  class  shall  be  fumislied  only  on  a  meter  basis,  with 
separate  meter  installed,  and  the  rate  for  current  shall  be: 

(a)  For  installations  having  a  connected  load  of  2,000  watts  or  over,  3# 
per  kilowatt  hour  per  month. 

(b)  For  installations  having  a  connected  load  under  2,000  watts,  5^  per 
kilowatt  hour  per  month. 

Small  heating  and  single  phase  motor  appliances  may  be  used  on  this 
circuit  when  the  connects  load  is  2,000  watts  or  over,  but  cannot  be  con- 
sidered as  part  of  the  connected  load  in  obtaining  the  benefit  of  this  schedule. 

Minimum  monthly  charge  under  this  schedule  shall  be  $1  for  each  meter 
installed. 

Prompt  payment  discoimts  shall  be  allowed  on  all  bills  rendered  for  serv- 
ice furnished  under  schedules  ''F,"  "G"  and  "H"  as  provided  in  schedules 
«A"  and  "B»  herein. 

It  is  further  ordered.  That  the  defendant  file  with. the  Com- 
mission rules  and  regulations  goyeming  the  service,  the  same  to 
be  approved  by  the  Commission, 

It  is  further  ordered,  That  all  special  contracts  for  electric 
energy  for  aU  purposes,  now  existing  between  the  defendant  here- 
in and  its  patrons,  embodying  rates  and  charges  other  and  differ- 
ent from  those  herein  prescribed,  be  canceled,  and  that  the  rates 
and  charges  herein  prescribed  be  put  into  effect. 

Done  in  open  session  at  Boise,  Idaho,  this  18th  day  of  Novem- 
ber, 1915. 

A.  P.  Ramstedt,  John  W.  Gbaham,  A.  L.  Freehafer,  Com- 
missioners. 
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IlililNOIS  PUBIiIG  UTIIilTIBS  OOMMISSION. 

IN  BE  PUBLIC  SEEVICE  COMPANY  OF  NOBTHEHN 

ILLINOIS. 

[No.  4176.] 

Bates  — >  Oas  — >  Higher  rates  -far  prepautnent  than  far  standard  oredU 
meters  — >  Factors* 

1.  An  arti&dal  gaa  oompuiy  was  authorized  to  contiBue  the  use 
of  prepayment  meters  at  a  rate  higher  than  standard  credit  meter  bkxdc 
rates,  provided  that  prepayment  consumers  were  periodically  notified 
of  the  difference;  the  continuance  of  the  pxepayment  meter  rate  not 
being  an  increase  in  rates,  the  installation  being  at  the  option  of  the 
consumer,  and  differentiation  in  the  blocks  of  rates  being  impractieahle 
in  the  use  of  such  meters. 

Bates  ^  Gas  ^  Cost  of  labor  ^Change  from,  prepayment  to  sUmdard 
eredit  meters  —  Orio%aal  installation. 

2.  Gas  consumers  were  required  to  pay  the  cost  of  installing  stand- 
ard credit  meters,  requested  within  a  year,  in  place  of  prepayment 
meters,  but  the  company  was  not  allowed  to  charge  for  changes  made 
thereafter,  or  for  original  installations. 

[November  11,  1916.] 

Application  of  the  Public  Service  Company  of  Northern 
Illinois  for  authority  to  continue  to  maintain  and  to  install  pre- 
payment meters  for  the  consumption  of  a  gas  at  a  higher  rate  than 
the  regular  block  rate  for  standard  credit  meters;  granted  upon 
condition  that  consumers  are  periodically  notified  of  the  lower 
rates  in  the  use  of  standard  credit  meters.  Permission  was 
given  also  to  make  a  charge  for  the  cost  of  labor  on  substituting 
a  prepayment  meter  with  a  standard  credit  meter  within  one 
year  after  installation,  but  not  to  make  a  charge  for  a  change 
after  one  year,  or  for  an  original  installation. 

The  appearances  are  set  out  in  the  opinion. 

Cammissioner  Shaw:  [1]  The  petitioner  herein,  the  Public 
Service  Company  of  Northern  Illinois,  a  corporation  organized 
under  the  laws  of  the  state  of  Illinois,  and  engaged  in  the  busi- 
ness of  manufacturing  and  selling  artificial  gas  in  divers  munic- 
ipalities in  the  northern  part  of  this  state  (such  municipalities 
including  the  city  of  Evanston,  in  the  county  of  Cook),  has  filed 
an  application  for  authority  to  retain  a  onenlollar-per  thousand- 
cubic-feet  rate  for  gas  consumed  through  the  so-called  ^^prepay- 
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ment"  type  of  gas  meter,  althc^gh  the  regular  hlook  rate  for  gas 
service  in  the  said  city  of  Evanston  varies  from  $1  per  1,000 
cubic  feet  for  the  primary  consumption  to  80  cents  per  1,000 
cubic  feet  for  consumption  in  excess  of  3,000  cubic  feet  per 
month, — all  rates  net 

A  hearing  was  held  in  Chicago  on  September  27,  19id,  and 
H.  J.  Dunbaugh,  as  counsel,  appeared  for  the  petitioner,  and 
Frank  T.  Murray,  as  attorney  for  the  city  of  Evanston,  appeared 
in  objection  to  the  granting  of  the  petition.  From  the  evidence, 
the  nature  of  the  case  may  be  stated  as  follows: 

The  petitioner  recently  has  entered  into  a  stipulation  with  the 
municipal  authorities  of  the  city  of  Evanston,  and,  as  a  result 
thereof,  has  been  permitted  to  file  with  this  Commission  new 
rates  for  gas  service  in  the  said  city  of  Evanston,  Case  No.  2740 
[P.TT.R.1915E,  809].  The  new  rates  have  effected  a  slight  re- 
duction in  bills  to  regular  consumers  of  greater  than  1,000  cubic 
feet  per  month.  In  the  past,  $1  per  1,000  cubic  feet  of  gas  has 
been  the  rate  charged  through  both  the  standard  credit  and  the 
prepayment  meters,  and  no  block  reduction  had  been  made  for 
large  consumptions  of  gas.  Since  the  new  rates  have  become 
effective,  the  prepayment  consumers,  particularly  the  larger  con- 
sumers, have  not  secured  any  reduction  in  rates,  owing  to  the 
inability  of  the  prepayment  meter  automatically  to  recognize 
distinctions  in  arbitrary  blocks.  Temporary  authorization  to 
continue  the  former  $1  rate  was  secured  under  date  of  September 
3,  1916,  when  this  Commission  entered  a  preliminary  order  sus- 
pending the  following  rule  11,  clause  D,  of  its  Gas  and  Electric 
Service  Standards: 

"Prepayment  Meters. — ^No  utility  shall  use  prepayment 
meters  geared  or  set  so  as  to  cause  a  rate  or  amount  higher  than 
would  be  paid  if  a  standard  meter  was  in  use,  unless  the  consent 
of  thQ  Commission  is  first  obtained  in  writing.'' 

The  petitioner,  in  testimony,  has  pointed  out  that  the  cost 
of  rendering  service  through  the  prepayment  meter  is  greater 
than  similar  service  rendered  through  the  standard  credit  meter, 
owing  to  (1)  a  higher  meter  investment,  (2)  a  higher  installa- 
tion cost,  (3)  a  higher  maintenance  cost,  and  (4)  a  higher  read- 
ing and  accoimting  cost,  in  addition  to  (5)  a  severe  loss  from 
petty  thieveiy.    The  petitioner  represents  (1)  that  a  prepayment 
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meter  is  installed  only  upon  specific  request  of  a  consumer;  (2) 
that  a  prepayment  meter  makes  it  possible  for  a  certain  class  of 
consumers,  who  would  otherwise  be  unable  to  make  the  cash 
deposit  required  for  the  standard  credit  meter,  to  secure  gas 
whenever  such  service  can  be  afforded;  (3)  that  the  consumers 
who  use  large  quantities  of  gas  through  prepayment  meters  do  so 
strictly  from  preference;  (4)  that  the  users  of  prepayment 
meters  (about  6  per  cent  of  the  total  number  of  consumers  in  the 
said  city  of  Evanston)  are  entirely  content  to  pay  the  $1  rate; 
(5)  that  to  change  the  setting  of  the  present  prepayment  meters 
would  entail  a  very  large  expense;  (6)  that  it  is  impossible  to 
change  the  setting  of  a  prepayment  meter  to  conform  strictly  to 
the  aforesaid  rule  11  of  this  Conunission;  and  (7)  that  it  (the 
petitioner)  would  prefer  not  to  use  the  prepayment  meter;  but 
that  (8)  the  discontinuance  of  such  service  would  work  an  un- 
necessary hardship  upon  certain  consumers  who  could  obtain  gas 
in  no  other  manner. 

In  this  case,  the  facts  indicate  (1)  that  the  average  oonsump- 
tion  through  prepayment  meters  is  very  nearly  2,000  cubic  feet 
per  month;  (2)  that  few  consumers  use  less  gas  than  would  be 
represented  by  the  mmimum  bill  of  75  cents  charged  against  each 
standard  credit  meter;  (3)  that  less  than  20  consumers  exceed 
3,000  cubic  feet  a  month;  and  (4)  that  the  excess  cost  to  each 
prepayment  consumer  amounts  to  an  average  of  approximately 
10  cents,  or  5  cents  per  1,000  cubic  feet. 

Although  it  appears  that  a  retention  of  prepayment  meters  in 
the  city  of  Evanston  is  both  advisable  and  desirable  in  order  that 
a  certain  class  of  consumers  may  be  served,  such  prepayment 
devices  increase  the  unit-cost  of  delivering  artificial  gas.  It  has 
not  been  established  that  the  proposed  rates  for  prepayment  serv- 
ice are  founded  upon  a  purely  scientific  basis.  If  the  block 
system  of  rates,  as  established  by  the  petitioner  in  the  city  of 
Evanston,  is  theoretically  correct,  and  if  the  cost  of  prepayment 
service  is  greater  than  the  standard  credit  meter  service,  then 
the  prepayment  rates  more  properly  should  be  represented  by  a 
fixed  horizontal  increase  above  the  regular  block  ratee, — obvious- 
ly a  condition  which  is  impossible  of  attainment  on  account  of 
the  limitations  of  the  prepayment  metering  device. 

In  permitting  the  $1  prepayment  rate  to  become  effective, 
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the  Comnuflsian  does  not  find  that  the  rate  is  theoretically  cor- 
rect, but  justifies  its  action  principally  upon  the  grounds  (1)  that 
the  proposed  prepayment  rate  has  been  effective  for  some  time 
past  in  the  city  of  Evanston,  and  hence  is  not  an  increase  in 
rates;  (2)  that  a  prepayment  meter  is  installed  solely  at  the 
option  of  a  consumer;  and  (3)  that  it  is  impractical  to  differen- 
tiate the  blocks  of  rates  in  a  prepayment  meter  installation.  The 
Commission  stipulates^  moreover,  that  pi^ayment  consumers  of 
more  than  1,000  cubic  feet  of  gas  per  month  shall  be  periodically 
advised  by  the  petitioner  that  lower  gas  rates  are  to  be  secured 
by  the  use  of  standard  credit  meters.  Such  periodical  notice 
was  conceded,  by  both  the  petitioner  and  the  objector  at  the  hear- 
ing, to  be  feasible,  desirable,  and  practicable. 

It  is  therefore  ordered  that,  applicable  in  the  city  of  Evanston, 
county  of  Cook,  the  Public  Service  Company  of  Northern  Illinois 
shall  be  granted  the  right  to  install  so-called  "prepayment''  gas 
meters  upon  the  request  of  any  consumer  or  applicant,  and  to 
continue  in  service  the  present  "prepayment'*  meters  as  long  as 
such  meters  are  desired  by  the  consumers,  and  shall  hereafter 
be  permitted  to  retain  in  effect  a  previously  e!xistii^  rate  of  $1 
per  1,000  cubic  feet  of  gas  consumed  through  the  said  "prepay- 
ment" gas  meters. 

[2]  It  is  further  ordered  that,  in  event  a  consumer  (present 
or  new)  orders  a  "prepayment"  meter  to  be  installed  upon  his 
premises,  and  subsequently  requests  a  change  to  the  standard 
credit  meter  within  one  year  after  the  installation  of  the  said 
"prepayment"  meter,  the  Public  Service  Company  of  Northern 
Illinois  shall  be  permitted  and  required  to  charge  such  a  con- 
sumer a  reasonable  amount  to  cover  the  labor  cost  involved  in 
supplanting  the  "prepayment"  meter  with  a  standard  credit 
meter,  provided  that  nothing  in  this  paragraph  shall  be  construed 
to  permit  the  said  Public  Service  Company  of  Northern  Illinois 
to  make  a  charge  for  the  original  installation  of  a  "prepayment" 
meter,  and  provided  further  that  any  meter  which  may  be  in 
service  for  one  year  or  more  shall  be  supplanted  by  the  alterna- 
tive type,  without  any  charge  to  a  consumer,  if  requested  by  the 
consumer. 

It  is  finally  ordered  that,  for  the  purpose  of  enlightening  "pre- 
payment" consumers  as  to  gas  rates,  the  Public  Service  Company 

P.U.R.1916A. 


Digitized  by  VrrOOQ IC 


404  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

of  Northern  Hlmois  shall  distribute  to  all  "prepayment*'  con- 
sumers of  more  than  1,000  cubic  feet  of  gas  per  month  a  printed 
circular,  which  is  capticmed  "Redv>ced  Bills  for  Qas  May  Be 
Secured  by  Chavging  from  a  Prepayment  Meter  to  a  Standard- 
Credit  Meter/'  and  which  shall  contain  a  brief  and  simple  state- 
ment of  the  financial  disadvantages  of  "prepayment"  gas  meters. 
The  said  circulars  shall  be  distributed  to  the  said  "prepayment* 
consumers  once  a  month,  at  the  tinie  when  the  "prepayment'* 
meter  is  read  by  the  meter  collector,  and  shall  continue  to  be 
distributed  for  a  period  of  at  least  one  year. 

This  order  annuls  and  cancels  rule  11,  clause  "D**  of  the  Com- 
mission's Gas  and  Electric  Service  Standards,  applicable  to  the 
Public  Service  Company  of  Northern  Illinois  toly,  in  the  dty 
of  Evanston,  county  of  Cook. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  11th 
day  of  November,  1916. 


HADne  PUBLIC  UTILITIBS  COHMISSIOX. 

PUBLIC  UTILITIES  COMMISSION 

V. 

ST.  CEOIX  GASLIGHT  COMPANY. 

[P.  C.  40.] 

Procedure -^  Investigation  on  Oontmisaion'e  motion  ^Complaint  filed 
by  only  one  person  and  not  sufficiently  general, 

1.  The  Maine  Commission  may  institute  formal  proceedings  on  ite 
own  motion  to  investigate  the  refusal  of  a  gas  company  to  extend  its 
mains  to  serve  a  single  applicant  whose  complaint  does  not  meet  {  41 
of  the  Public  Utilities  act,  which  requires  complaint  to  be  made  by  ten 
persons,  it  appearing  to  be  the  only  way  to  avoid  denial  of  a  hearing. 

Service '^ChMS'^  Extensions  ^Opportunity   for  new    business '^  Serv* 
ice  pipe  laid  hy  consumer. 

2.  A  gas  company  will  be  permitted  to  extend  its  mains,  to  serve  a 
corner  residence,  in  the  street  on  which  there  appears  to  be  the  better 
opportunity  of  obtaining  new  businessi  although  it  necessitates  the  lay- 
ing of  a  longer  service  pipe  from  the  building  to  the  curb. 

[November  9,  1916.] 

Proceeding  by  the  Commission  on  its  own  motion  to  investi- 
gate a  complaint  that  the  St.  Croix  Gaslight  Company  refuses  to 
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extend  its  nudn  to  supply  a  single  residence;  extension  ordered 
to  be  made  provided  resident  lays  pipe  from  building  to  curb. 

Appearances:  Chase  Barker,  pro  se;  Harvey  D.  Eaton^  Esq.^ 
for  St.  Croix  Gasli^t  Company. 

By  the  Commission:  This  is  a  proceeding  under  §  46  of  the 
Utilities  act,  which  authorizes  the  Commission,  whenever  it  "be- 
lieves that  any  rate  or  charge  is  unjust  or  unreasonable,  or  that 
any  service  is  inadequate  or  cannot  be  obtained,  or  that  en  in- 
vestigation of  any  matter  relating  to  any  public  utility  should 
for  any  reason  be  made,"  to  proceed  on  its  own  motion  in  sub- 
stantially the  same  manner  and  with  the  same  effect  that  proceed- 
ings are  had  on  complaint  of  ten  aggrieved  persons. 

The  cases  in  which  the  Commission  is  likely  thus  to  institute 
proceedings  may  be  divided  into  two  classes, — those  of  general 
public  interest,  which  the  Commission  will  prosecute  from  time 
to  time,  and  those  where  less  than  ten  persons  have,  or  may  have, 
a  real  grievance,  but  are  unable  through  lack  of  numbers  to  in- 
stitute formal  complaint  themselves. 

In  the  present  case  Mr.  Chase  Barker,  of  Calais,  owns  a 
dwelling  house  situated  at  the  Southwest  comer  of  Washington 
street  and  Calais  avenue,  in  that  city.  While  the  house  faces 
Washington  street,  it  sets  back  on  the  lot  so  that  it  is  considerably 
nearer  Calais  avenue.  The  present  gas  main  of  respondent, 
located  on  Calais  avenue,  stops  some  distance  short  of  the  East 
side  of  Washington  street.  There  is  no  main  on  Washington 
street  in  this  vicinity.  To  serve  Mr.  Barker's  house  from  Wash- 
ington street,  on  which  it  fronts,  would  require  about  78  feet  less 
extension  than  to  carry  the  main  to  a  point  on  Calais  avenue 
opposite  the  dwelling,  and  will  at  the  same  time  furnish  a  sub- 
stantial piece  of  main  to  be  used  in  connection  with  further 
extension  on  Washington  street. 

[1]  Mr.  Barker  filed  with  the  Commission  a  complaint  alleg- 
ing that  the  respondent  unreasonably  refused,  though  requested, 
to  extend  its  main  to  supply  his  house.  He  was  the  only  person 
aggrieved,  and  his  complaint,  therefore,  failed  to  fill  the  require- 
ments of  §  41  of  the  act.  It  was,  however,  treated  as  an  informal 
complaint  and  called  to  the  attention  of  the  respondent.  The 
latter  relied  that  the  income  from  the  extension  which  Mr. 
•^.UJl-lQlSA. 
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Barker  requested  would  not  be  sufficient  to  warrant  the  expenaa 
The  Commission  then  concluded  to  institute  formal  proceedings 
on  its  own  motion,  so  that  the  matter  could  be  fully  considered 
and  such  order  made  as  the  facts  would  warrant.  This  appeared 
to  be  the  only  way  to  avoid  the  possibility  of  the  applicant  for 
service  being  denied  a  hearing  because  the  complaint  was  not 
sufficiently  general. 

[2]  After  formal  proceedings  were  thus  begun  the  respondent 
wrote  the  Commission,  offering  to  extend  its  main  to  Mr.  Bar- 
ker's Washington  street  curb.  Mr.  Barker  insisted  that  it  should 
be  carried  the  greater  distance,  to  the  point  on  Calais  avenue 
opposite  his  house.    Hearing  was  therefore  held. 

The  point  finally  at  issue  is  whether  the  extension  shall  bo 
made  to  the  Washington  street  curb,  or  to  that  on  Calais  avenue. 
The  testimony  shows  a  long-continued  effort  on  the  part  of  the 
company  to  secure  enough  takers  to  warrant  an  extension  along 
Calais  avenue  to  Lincoln  street,  about  1,000  feet  west  of  W^ash- 
ington  street.  This  complainant  is  the  only  one  in  sight,  and 
he  desires  gas  only  for  cooking  and  heating  purposes  in  a  single 
house.  The  respondent  believes  that  there  is  a  better  chance  of 
doing  business  on  Washington  street,  and  the  turn  to  accommo- 
date Mr.  Barker  on  that  street  would  be  in  the  line  of  such  new 
service  as  already  indicated.  Certainly  there  appears  to  be  no 
present  demand  for  service  on  Calais  avenue.  Under  these  cir- 
cumstances we  feel  that  if  the  respondent  delivers  gas  to  Mr. 
Barker  at  the  front  of  his  lot,  it  is  doing  all  that  should  be  re- 
quired of  it.  It  should  not,  however,  be  required  to  extend  its 
main  unless  the  complainant  will  prepare  to  take  delivery  at  that 
point  Mr.  Barker  testified  that  he  might  not  go  to  the  expense 
of  piping  from  Washington  street. 

It  is  therefore  ordered  and  decreed  that,  if  Mr.  Chase.  Barker 
shall  lay  a  suitable  gas  pipe  from  his  cellar,  on  the  premises  above 
described,  to  the  Washington  street  curb  in  front  of  his  house  at 
the  present  driveway  at  any  time  within  six  months  from  the 
date  hereof,  the  St.  Croix  Gaslight  Company  shall,  within  a 
reasonable  time  after  he  shall  have  so  notified  it  in  writing  and 
applied  for  service  in  manner  lawfully  provided  in  its  rules  and 
practices,  extend  its  main  to  connect  therewith,  such  reasonable 
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time  not  to  exceed  thirty  days  when  the  ground  is  without  f  roBt 
to  the  depth  required  for  the  main. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  C!om- 
mission,  at  Augusta,  this  9th  day  of  November,  ▲•  n.  1915. 

Public  Utilities  Couunission  of  Maine,  Benj.  F.  Gleavesy  Wm. 
B.  Skelton,  Chas.  W.  Mullen. 


lIAINi;  PUBLIC  UTILITIES  COMMISSIOX* 

GEORGIA  P.  POBTEB  et  al. 

V. 

BANGOB  RAILWAY  ft  ELECTRIC  COMPANY. 
[F.  C.  No.  26.] 

i§0rvlee  — TFator  — Purtty  — Jncreiwe  in  inveMtnent'^BIfeci   of  eon^ 
tract  tcUh  tottn, 

A  water  company  wiU  bo  roquired  to  fumisli  water  free  from 
impuritiea  to  the  inhabitants  of  a  town,  where  the  former  is  operating 
nnder  a  grant  of  valuable  rights,  although  its  inrestment  will  have  to 
be  increased  and  the  impurity  is  the  fault  of  the  town  which  has,  by 
contract,  required  the  use  of  an  impure  source  of  supply  and  an  inade- 
quate method  of  filtration. 

[November  15,  1916.] 

Complaint  by  residents  of  Old  Town  that  the  water  furnished 
by  the  Bangor  Railway  &  Electric  Company  for  domestic  use  is 
impure ;  ordered  that  immediate  steps  be  taken  to  make  the  water 
pure. 

By  the  Commission:  On  July  6,  1915,  this  Commission 
received  a  formal  complaint  against  the  Bangor  Eailway  &  Elec- 
tric Company,  signed  by  seventeen  persons  who  were  being  served 
by  the  respondent,  and  who  claimed  to  be  aggrieved  in  the  man- 
ner set  forth  in  the  petition. 

The  allegation  in  the  complaint  is  brief,  and  is  as  follows : 

'That  the  water  supply  furnished  to  the  inhabitanlto  of  said 
Old  Town  is  impure,  unfitted  for  domestic  use,  and  shows  that  it 
ia  not  properly  filtered." 

In  accordance  with  the  Utilities  law,  a  certified  copy  of  such 
complaint  was  promptly  served  upon  the  respondent^  and,  upon 
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August  14th,  the  answer  of  the  respondent  was  filed.  In  such 
answer  it  was  admitted  that  the  water  furnished  was  not  at  all 
times  suitable  for  domestic  use,  but  that  the  source  of  supply  and 
the  manner  in  which  such  supply  was  filtered  before  turned  into 
the  main  for  use  was  in  accordance  with  the  provisions  of  a 
written  contract  between  the  respond^it  and  the  city  of  Old 
Town,  in  its  corporate  capacity,  such  contract  being  dated  March 
13,  1913,  and  in  which  contract  it  was  provided  that  the  water 
to  be  used  in  said  Old  Town  should  be  pumped  from  the  Penob- 
scot river  at  the  same  point  it  was  being  pumped  at  the  date  of 
said  contract,  and  that  it  should  be  screened  and  filtered  by  a 
sand  filter  as  the  same  was  installed  at  the  date  of  said  contract ; 
and  that  the  respondent  was  pumping  and  filtering  the  water  in 
exact  accordance  with  the  terms  of  such  contract.  The  respond- 
ent further  stated  in  its  answer  that  it  was  the  intention  of  the 
company  either  to  provide  a  new  source  of  water  supply  or  to 
install  a  chemical  filter  for  purifying  the  water  as  pumped  from 
the  Penobscot  river ;  and  that  it  had  already  entered  into  negotia- 
tions with  a  responsible  manufacturer  of  filtration  apparatus  to 
make  a  study  of  the  local  situation  and  install  such  a  plant  as 
would  insure  a  supply  of  water  suitable  for  domestic  use.  Under 
the  circumstances  the  respondent,  in  its  answer,  asked  for  suf- 
ficient time  in  which  to  make  necessary  arrangements  with  the 
city  of  Old  Town  and  to  do  the  work  necessary  either  to  supply 
water  from  the  new  source,  or  to  install  a  proper  filtration  plant 
at  the  present  source  of  supply. 

The  Commission  felt  that  it  might  be  better  to  permit  the 
respondent  and  the  city  of  Old  Town  to  confer  and  together  work 
out  a  plan  for  relieving  the  existing  situation,  and  the  Commis- 
sion did  not  immediately  set  the  matter  for  hearing.  On  October 
13th  we  received  a  request  from  one  of  the  petitioners  to  have 
the  matter  set  for  hearing,  and,  in  accordance  with  such  request, 
we  gave  notice  to  all  parties  of  a  hearing  to  be  held  at  the  offices 
of  the  Commission  on  November  2,  1915.  Upon  that  date  none 
of  the  petitioners,  no  citizen  of  Old  Town,  no  member  of  the  city 
government,  and  no  one  representing  any  of  them,  appeared, 
although  the  petition  was  signed  by  three  ex-mayors  of  Old  Town, 
by  two  physicians,  and  several  prominent  citizens.  The  respond- 
ent was  represented  by  its  attorney,  E.  0.  Ryder,  Esq.,  and  the 
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CominiBsion^  candueting  the  hearing  in^  behalf  of  the  petitioners, 
presented  the  petition  and  answer,  requesting  counsel  for  the 
respondent  to  make  such  statement  as  he  saw  fit  in  behalf  of  the 
respondent  Counsel  stated  that  it  was  true  that  the  water  being 
used  in  Old  Town  was  not  at  all  times  fit  for  domestic  use,  on 
account  of  the  intake  pipe  through  which  the  water  was  pumped 
to  the  filter  being  located  at  a  point  in  the  Penobscot  riv^r  where 
the  inhabitants  of  Old  Town  empty  a  considerable  portion  of 
their  ordinary  sewage  matter,  and  that  beyond  question  the  raw 
water  necessarily  contained  colon  bacilli  and  other  matter  in- 
jurious, if  not  dangerous,  to  the  health  of  people  using  the  water, 
unless  the  same  could  be  very  carefully  filtered  in  accordance 
with  modem  methods.  The  attorney  further  stated  that,  prior  to 
March  13,  1913  (the  date  when  the  contract  between  the  com- 
pany and  the  city  was  entered  into),  representatives  of  the  com- 
pany had  stated  to  the  city  its  willingness  and  desire  to  go  to  a 
new  source  of  supply,  viz.,  Chemo  Lake,  not  far  from  Old  Town, 
where,  in  the  judgment  of  the  company,  ^  supply  of  pure  water 
could  be  obtained  at  some  additional  expense,  which  would  make 
it  necessary  for  the  company  to  either  charge  the  city,  in  its  cor- 
porate capacity,  a  higher  rate  for  such  water  as  was  furnished 
for  municipal  purposes,  or  a  somewhat  higher  rate  to  the  general 
public.  The  reply  which  t|^e  city  fathers  made  was  to  the  effect 
that  it  was  thought  that  Old  Town,  Brewer,  Veazie,  and  Bangor 
might  some  day  be  incorporated  into  a  water  district,  a  supply 
of  water  obtained  at  Moosehead  Lake,  and  it  would  not  be  the 
desire  of  these  oonmiunities  to  have  the  respondent  company 
make  any  additional  investment  in  its  plant,  which  addition 
would  have  to  be  paid  for  if  a  district  were  formed,  and  which 
additional  equipment  would  be  of  no  particular  use  to  the  dis- 
trict if  it  took  its  supply  from  Moosehead. 

The  attorney  for  the  respondent  stated  to  the  Commission  that 
he  told  the  city  fathers  that,  in  his  judgment,  the  idea  of  a 
district  as  above  outlined  was  almost  ludicrous,  and  that  the 
scheme  had  no  practicability  and  could  never,  and  would  never, 
be  carried  out. 

He  further  stated  that  he  said  to  the  officials  of  Old  Town  that, 
if  they  objected  to  the  company  going  to  Chemo  Lake,  a  different 
filter  might  be  installed,  in  order  to  purify  the  water  of  the 

P.UJ1.1916A. 


Digitized  by 


Google 


410  MAINS  PXJBUC  UTELITIXS  001CMI8SI0N. 

Penobscot  river^  but  that  the  officials  objected  to  this  for  the 
same  reason,  viz.^  the  water  district  schema  Thereupon  the  oob- 
tract  of  March  13,  1913,  was  made  and  entered  into,  and  the 
company  is  furnishing  water  in  accordance  with  that  contract; 
that,  after  receiving  a  copy  of  the  complaint,  counsel  for  the 
respondent  had  upon  several  occasions  consulted  with  the  mayor 
and  other  officials  of  Old  Town  and  suggested  that  a  committee 
of  the  city  government  be  authorized  to  take  up  the  subjectr 
matter  of  the  complaint  with  the  company,  to  the  end  that  the 
existing  contract  might  be  annulled  and  the  respondent  given  an 
opportunity  to  purify  its  supply  of  water  in  some  way,  and,  when 
the  same  had  been  done  to  the  satisfaction  of  the  Commission, 
a  new  contract  made  and  entered  into. 

Oounsel  for  the  respondent  stated  that  he  was  unable  to  effect 
a  meeting  with  the  city  council,  or  to  procure  the  appointment 
of  a  committee  thereof,  or  to  in  any  way  arrange  to  meet  with 
any  officials  of  Old  Town  to  even  discuss  the  matter  of  the  con- 
tract or  the  matter  of  purifying  the  supply  of  water.  He  stated 
to  the  Commission  the  company's  entire  willingness  to  go  to 
Chemo  Lake,  or  to  install  a  modern  filtration  plant  and  use  the 
Penobscot  river,  but  feared  that  the  contract  existing  between 
the  company  and  the  city  might  stand  in  the  way  of  charging  to 
the  company's  customers  a  reasonably  return  upon  its  increased 
investment. 

If  we  had  felt  that  an  adjournment  of  the  hearing  to  a  definite 
day  would  have  answered  any  useful  purpose,  we  should  have 
been  very  glad  to  do  so,  but,  upon  reflection,  it  occurred  to  us  that 
such  an  adjournment  would  be  useless,  in  view  of  the  fact  that 
the  city  government  of  Old  Town  had  apparently  knowingly 
entered  into  a  contract  under  which  the  inhabitants  of  the  city 
would  necessarily  be  furnished  with  impure  water,  taken  from  a 
supply  known  to  be  polluted^  and  treated,  so  far  as  filtration  is 
concerned,  in  a  manner  which  beyond  question  removed  but  lit- 
tle, if  any,  of  the  original  pollution  and  danger.  We,  therefore, 
decided  to  close  the  matter  and  render  a  decision  as  the  case  then 
stood. 

It  is  well  understood  to-day  that  almost  any  water,  no  matter 
how  thoroughly  or  in  what  manner  polluted,  or  whatever  may  be 
present  or  lacking  in  the  constituent  elements  which  make  water 
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usable^  may  be  reii<!ered  safe  for  use  if  scientifically  treated 
through  the  agency  of  a  proper  filtration  plant  It  was  interest- 
ing to  the  Commission  to  note  that  the  original  filtration  of  water 
was  brought  about  by  paper  manufacturers  who  understood  that 
to  make  their  particular  product  they  must  have  water  out  of 
which  were  taken  some  elements  present  and  into  which  must 
be  introduced  other  elements  not  present,  in  order  to  effect  a 
proper  combination  for  practical  use  in  their  business.  Natural- 
ly, chemists  and  experts  gave  the  matter  of  filtration  careful 
study,  and  many  experiments  were  made.  Numerous  patents 
were  taken  out  and  many  companies  formed,  each  of  which 
claimed  its  particular  apparatus  was  the  best  for  the  paper  manu- 
facturers. 

After  a  while  it  became  apparent  that  however  impure  a  sup- 
ply of  water  nodght  be  in  the  beginning  these  impurities  or 
foreign  substances  could  be  taken  out,  if  the  supply  were  prop- 
erly treated.  As  would  be  expected,  the  waters  of  hardly  any 
two  rivers  or  lakes  will  analyze  exactly  the  same,  for  the  reason 
that  the  territory  through  which  each  flows,  or  from  which  the 
supply  of  water  comes,  contains  only  the  elements  which  Mother 
Nature  has  supplied.  In  some  there  will  be  an  excess  of  certain 
mineral  or  certain  alkaline  elements ;  in  others  an  entire  absence 
of  some  necessary  and  essential  ingredient.  In  order  to  filtrate 
a  given  supply  of  water,  it  is  oftentimes  necessary  to  introduce 
an  absolutely  foreign  element  into  that  water,  in  order  for  the 
chemicals  used  in  connection  with  the  filtration  to  properly  oper- 
ate upon  the  water.  If  in  a  given  supply  in  its  raw  state  sewage 
matter  exists,  or  there  is  in  suspension  in  the  water  various  sub- 
stances more  or  less  harmless  in  character,  but  unsightly  on 
account  of  making  the  water  appear  roily,  a  coagulate  is  intro- 
duced, which  precipitates  the  greater  proportion  of  these  im- 
purities so  that  the  water  then  may  be  carried  to  the  sand  filter 
in  a  state  very  nearly  approaching  purity.  The  filter  then  removes 
from  95  to  98  per  cent  of  the  remaining  impurities  or  injurious 
substances,  so  that  the  water  which  is  turned  into  the  mains  of 
the  company  is  to  all  practical  purposes  absolutely  pure. 

When  a  given  company  concludes  to  filter  its  product  the  serv- 
ices of  an  expert  are  secured,  and  he  makes  various  scientific 
tests  and  experiments,  incident  to  which  is  the  construction  of 
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an  experimental  filter,  and  these  experiments  and  tests  are 
carried  on  until  the  highest  point  of  efficiency  is  reached  with 
reference  to  that  particular  supply,  and  a  filtration  plant  upon 
a  large  scale  installed,  in  the  use  of  which  the  results  of  the 
experiments  and  tests  are  put  into  practical  use.  So  to-day  no 
community  need  be  served  with  impure  or  unwholesome  water, 
and  it  is  consequently  ahnost  unbelievable  that  the  cily  of  Old 
Town  should  consent,  in  the  form  of  a  contract,  to  have  its  in- 
habitants supplied  with  the  kind  of  water  being  pumped  from 
the  Penobscot  river  by  the  respondent  company  and  filtered  in 
the  kind  of  plant  known  to  exist  at  Old  Town, — a  plant  not 
modem  or  scientific  and  capable  of  removing  hardly  any  of  the 
injurious  and  dangerous  substances  contained  in  the  supply. 

However,  the  attitude  or  actions  of  the  city  authorities  of  Old 
Town  are  of  but  little  consequence  to  the  Oommission  in  the 
pending  case.  Our  duty  is  to  protect  the  consuming  public  in 
their  health  and  lives,  and,  no  matter  what  contract  may  have 
been  entered  into,  that  duty  must  be  performed,  and  performed 
exactly  as  though  no  such  contract  existed.  In  other  words,  we 
have  nothing  to  do  with  the  contract,  and,  for  present  purposes, 
care  nothing  about  the  contract.  It  may  not,  however,  be  entire- 
ly out  of  place  to  touch  upon  the  matter  by  way  of  dictum,  in 
order  that  the  city  authorities  of  Old  Town  may  realize  the 
likelihood  of  a  court  declaring  the  contract  entirely  void,  upon 
the  groimd  that  it  is  against  public  policy.  We  mean  by  this 
that  if  under  our  order  made  in  this  case  the  respondent  company 
should  be  obliged  to  add  immediately  to  its  investment,  and  as  a 
result  of  the  same  have  to  charge 'rates  entirely  at  variance  with 
the  terms  of  the  written  contract,  and  the  city,  in  its  corporate 
capacity,  should  undertake  to  compel  the  company  to  carry  out 
that  contract,  the  company  might  well  say  in  defense  that  the 
contract  was  void  as  being  against  public  policy.  Greenhood, 
a  writer  of  recognized  authority  upon  the  subject  of  contracts, 
says  in  his  work  on  that  subject: 

"By  'public  policy^  is  intended  that  principle  of  the  law  which 
holds  that  no  subject  can  lawfully  do  that  which  has  a  tendency 
to  be  injurious  to  the  public  or  against  the  public  good,  which 
may  be  termed  the  policy  of  the  law,  or  public  policy  in  relation 
to  the  administration  of  the  law."    [Greenhood,  Pub.  Pol.  p.  2.] 
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This  is  but  one  phase  of  the  very  nuuiy  which  might  enter  into 
a  determination  of  the  question  whether  this  particular  contract 
was  or  was  not  void  as  being  against  public  policy.  We  merely 
call  attention  to  this  in  passing,  because  we  have  not,  and  shall 
not,  take  the  contract  into  account  in  the  slightest  particular 
in  arriving  at  a  condusioru 

The  Commission,  under  the  allegations  of  the  petition  and 
the  admissions  in  the  answer,  has  a  right,  and  is  botmd,  to  assume 
that  "the  water  supply  furnished  to  the  inhabitants  of  said  Old 
Town  is  impure,  unfitted  for  domestic  use,  and  shows  that  it  is 
not  properly  filtered/'  This  being  so,  there  can  be  no  two 
opinions  as  to  the  right  of  the  inhabitants  of  Old  Town  and  the 
duty  of  the  respondent  company.  The  inhabitants  of  Old  Town 
are  paying  rates  for  service  which  woxdd  entitle  them  to  water 
fitted  for  domestic  use,  and  presumably  the  company  is  receiving 
rates  which  constitute  a  fair  return  upon  the  capital  at  present 
invested  in  the  property  with  which  it  should  supply  that  kind 
of  water.  If,  however,  it  is  the  duty  of  the  company  to  supply 
pure  water  (and  of  this  there  can  be  no  possible  doubt),  and. if 
to  so  supply  the  inhabitants  with  pure  water  it  is  necessary  to 
increase  its  investment,  the  matter  of  a  fair  return  upon  capital 
properly  and  prudently  invested  is  for  future  consideration, 
and  has  nothing  to  do  with  the  matters  involved  in  the  pending 
case.  The  one  thing  which  the  company  must  do  is  to  furnish 
usable  water.  In  the  absence  of  any  law  whatever  the  average 
citizen  would  know  and  the  average  company  would  understand 
it  to  be  a  positive  duty  to  refrain  from  furnishing  for  domestic 
use  water  that  was  injurious  to  health. 

The  Utilities  law  is  merely  the  result  of  a  crystallization  of 
public  opinion  into  words.  All  the  ordinary  duties  of  public  serv- 
ice companies  existed  and'were  pretty  well  understood  before  any 
Utilities  act  was  passed.  The  act  merely  gave  to  a  constituted 
body  the  authority  to  compel  such  public  service  corporations  to 
do  the  thing3  which  are  lawful,  and  to  refrain  from  doing  the 
things  which  are  unlawful.  The  duty  of  the  respondent  com- 
pany is  to  refrain  from  doing  this  unlawful  thing,  and,  in  justice 
to  the  company,  we  say  that  it  is  and  has  been,  in  our  judgment, 
ready  and  willing  to  refrain  from  doing  the  unlawful  thing,  but 

the  duty  of  the  company  is  not  complete  when  it  refrains  from 
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doing  this  particular  unlawful  thing.  In  other  words,  it  would 
not  be  a  compliance  with  its  duty  if  it  ceased  f  umishinig  water  in 
Old  Town.  The  people  have  given  to  this  company  very  valuable 
rights,  practically  monopolistic,  and  in  return  for  that  gift  the 
company  must  perform  services  in  a  proper  and  lawful  manner. 
It  must  furnish  to  its  customers  a  product  that  is  reasonably  safe 
for  use,  and  that  is  all  that  we  can  order  this  company  to  do,  so 
that  in  the  end  any  order  which  we  may  make  must  necessarily 
be  to  the  effect  that  the  company  must  obey  the  law. 

The  details  of  any  plan  to  relieve  the  situation  ought  to  be, 
and  must  be,  worked  out  by  the  company.  They  know  better 
than  we  what  is  practical  and  what  is  necessary.  We  are  not 
managing  public  service  corporations.  We  may  have  very  defi* 
nite  ideas  as  to  what  ought  to  be  done,  but  in  the  first  instance 
the  company  should  be  given  reasonable  opportunity  to  make  its 
own  plans  and  carry  them  into  execution.  Before  any  change 
made  necessary  in  the  present  case  is  finally  effectuated,  this 
Commission  should  have  an  opportunity  to  pass  upon  the  details 
worked  out  by  the  company,  and  this  we  shall  insist  on  in  this 
case. 

And  so,  after  mature  consideration,  it  is  ordered  that  the 
Bangor  Railway  &  Electric  Company  take  immediate  steps 
to  furnish  the  inhabitants  of  Old  Town  with  pure  water 
for  domestic  purposes;  that  it  report  its  plans  and  progress  to 
this  Commission  within  thirty  days  from  this  date ;  that  it  prose- 
cute its  work  hereunder  with  all  possible  diligence  and  expe- 
dition ;  and  that  it  make  such  further  reports  touching  the  same 
as  required  by  the  Commission  from  time  to  time. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Commis- 
sion, at  Augusta,  this  15th  day  of  November,  a.  d.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Win. 
B.  Skelton,  Chas.  W.  Mullen. 
P.U.R.1916A. 
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MAINB  PX7BLIO  fTTHilTnSS  OOBllflSSIOK. 

IN  EE  CENTKAL  MAINE  POWEB  COMPANY. 

[U-No.  7S.1 

Consolidation,  merger  and  sale  ^-  Statute  controlling  ^-  Retroapective 
and  prospective  operation, 

1.  Section  38  of  the  Maine  Utilities  act  does  not  revoke  previooa 
special  statutes  conferring  upon  a  utility  the  right  to  purchase  and  hold 
the  capital  stock  of  other  utilities,  but  amends  such  special  legislation 
only  so  far  as  to  require  the  approval  of  such  purchase  by  the  Com- 
mission. 

€an8olida$ion,  merger  and  sale  ^  Purchase  of  stock  of  another  utUiiy 
— Fublio  toeHfare, 

2.  The  purchase  by  an  electric  utility,  having  current  and  lines  of 
poles  and  wires,  of  the  capital  stock  of  another  company,  whereby  it 
secures  a  plant  of  substantial  vahie,  the  right  to  operate  in  the  terri- 
tory and  an  established  business  was  held  to  be  consistent  with  the 
public  welfare. 

[November  9,  1915.] 

Application  of  the  Central  Maine  Company  to  purchase  the 
capital  stock  of  another  utility  and  to  issue  securities  in  payment 
therefor;  granted. 

Appearances:  W.  S.  Wyman,  Treasurer,  for  petitioner;  no 
one  appeared  in  opposition. 

By  the  Conunission :  Petition  by  Central  Maine  Power  Com- 
pany for  permission  to  purchase  all  of  the  capital  stock  and  bonds 
of  the  Waldoboro  Water  &  Electric  Light  &  Power  Company,  a 
corporation  organized  under  the  laws  of  this  state  and  author- 
ized to  generate  and  distribute  electricity  for  public  use  in  the 
towns  of  Waldoboro,  Washington,  Friendship,  and  Jefferson,  and 
to  issue  in  payment  therefor  its  6  per  cent  cumulative  preferred 
stock  of  the  aggregate  par  value  of  $11,000  and  $165  in  cash, 
plus  whatever  amount  of  cash  may  be  in  the  treasury  after  the 
payment  of  debts.  Petition  dated  October  28,  1915.  Notice  by 
publication  ordered  and  proved.  Hearing  held  November  2, 
1915. 

[1]  The  petitioning  company  as  the  Messalonskee  Electric 
Company,  the  name  under  which  it  was  incorporated,  was  au- 
thorized by  chapter  104,  Private  and  Special  Laws  of  190Y,  to 
P.UJL19ieA. 
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"purchase  and  hold  shares  of  the  capital  stock  of  other  electric 
companies  in  Maine.^'  We  think  that  §  38  of  the  Utilities  act 
so  far  amended  all  such  special  legislation  as  to  require  the  ap- 
proval of  this  Commission  before  any  public  utility  hereafter 
may  "purchase  or  acquire,  take  or  hold,  any  part  of  the  capital 
stock  of  any  other  public  utility  organized  or  existing"  under 
the  laws  of  this  state.  It  did  not,  however,  revoke  the  authority 
previously  conferred  upon  the  petitioner.  It  left  it  clothed 
with  the  right  to  purchase  such  stocks  if  and  as  approved  by  this 
Commission, 

[2]  While  the  contract  under  which  the  purchase  is  intended 
to  be  made  contemplates  the  sale  and  purchase  of  both  stock  and 
bonds,  we  are  not  shown  any  authority  on  the  part  of  the  pe- 
titioner to  purchase  or  hold  bonds.  This,  however,  is  not  import- 
ant in  the  present  case,  because  the  real  object  is  to  acquire  ab- 
solute title  to  the  property  and  franchises  of  the  Waldoboro  com- 
pany through  stock  ownership,  and,  the  bonds  being  only  an  en- 
cumbrance upon  the  title,  the  transfer  of  them  to  the  purchaser 
of  all  of  the  stock  consummates  a  merger  of  the  mortgage  interest 
in  the  capital  title.  So  that  the  whole  transaction  amounts  prac- 
tically to  a  sale  of  the  stock  and  cancelation  of  the  bonded  debt. 

The  Waldoboro  Water  &  Electric  Light  &  Power  Company  is 
organized  under  special  act  of  the  legislature,  came  into  exist- 
ence in  1901,  and  has  since  been  doing  business  in  Waldoboro. 
It  has  a  water  power  and  necessary  machinery  for  its  present 
business  and  some  over  3  miles  of  poles  and  wires.  The 
Central  Maine  Power  Company  proposes  to  take  its  current 
from  its  present  lines,  and  the  real  value  of  the  water  power  to  it 
is  the  price  for  which  it  can  be  sold  for  other  purposes,  and  is, 
therefore,  problematical.  The  result  of  this  purchase  will  be, 
however,  to  secure  to  the  petitioner,  through  stock  ownership,  a 
plant  of  substantial  value,  the  right  to  operate  in  this  territory, 
and  an  established  business  to  begin  with.  These  facts,  with  all 
of  the  evidence  before  us,  appear  to  justify  the  purchase  price, 
and  to  warrant  the  conclusion  that  the  proposed  purchase  is  con- 
sistent with  the  public  welfare. 

"NoWy  therefore,  in  the  matter  of  application  of  the  Central 
Maine  Power  Company  for  authority  to  issue  securities  and  to 
purchase  the  capital  stock  of  another  public  utility,  being  !!• 
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No.  73y  dated  October  28,  1916,  after  notice  and  public  hearing 
and  mature  consideration  of  the  evidence,  it  is  ordered,  adjudged, 
and  decreed: 

1.  That  the  Central  Maine  Power  Company  be,  and  it  is  here- 
by, authorized  to  purchase  the  entire  outstanding  capital  stock  of 
the  Waldoboro  Water  &  Electric  Light  &  Power  Company  for 
the  sum  of  $11,165  plus  so  much  as  the  cash  in  the  treasury  of 
said  Waldoboro  company  shall  amount  to  when  the  transfer  is 
actually  made ;  provided,  however,  that  said  sale  shall  include  the 
transfer  and  delivery  to  the  purchaser  of  all  mortgage  bonds  is- 
sued and  outstanding  against  said  Waldoboro  company,  or  tiieir 
cancelation  and  the  discharge  of  the  mortgage  under  which  they 
are  issued;  and  provided,  further,  that  said  purchase  shall  be 
made  upon  the  condition  that  James  L.  Bums,  the  seller,  shall 
personally  assume  and  pay  all  obligations  of  said  Waldoboro  com- 
pany, except  said  bonds,  existing  at  the  date  thereof,  to  wit,  as 
of  2fovember  1, 1915,  the  date  as  of  which  the  same  is  to  be  con- 
summated ;  all  as  provided  in  written  articles  of  agreement  dated 
October  27,  1915,  between  said  Central  Maine  Power  Company 
and  said  Bums,  copy  of  which  is  on  file  in  this  case ; 

2.  That  the  sum  of  the  capital  to  be  secured  by  the  issue  of 
said  stock  is  required  in  good  faitii  for  purposes  enumerated  in 
§  35,  chapter  129,  Public  Laws  of  1918,  as  amended ; 

3.  That  the  Central  Maine  Power  Company  be,  and  it  is 
hereby,  authorized  to  issue  and  deliver  to  said  Bums,  or  his  or- 
der, at  par,  in  part  payment  therefor,  its  6  per  cent  cumulative 
preferred  stock  of  the  aggregate  amount  of  $11,000,  preferred  as 
to  earnings  and  assets  and  carrying  full  voting  powers; 

4.  That  said  Central  Maine  Power  Company  report  to  this 
Commission  in  detail,  supported  by  the  affidavit  of  one  of  its 
principal  ofScers,  its  doings  hereunder  within  ten  days  after  said 
purchase  shall  have  been  consummated. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  9th  day  of  November,  a.  d.  1915. 
•     Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 

B.  Skelton,  Chas.  W.  Mullen. 
P.UJUS16A.  21 
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liAIKE  PUBI/IC  imiilTIES  OOHMISSIOK. 

m  BE  TUENER  LIGHT  &  POWEE  COMPANY. 
[U-Ko.  71.1 

Monopoly  and  cotnpetUion  -*  Applitxition  to  enter  occupied  territory  «> 
Delay  in  granting '^  Demand  for  better  aerviee. 

1.  Permission  to  enter  territory  inadequately  served  by  an  eleo- 
tric  utility  will  not  be  delayed  at  the  request  of  its  principal  stock- 
holder, a  nonresident,  in  order  to  ascertain  whether  there  is  a  real 
demand  for  better  serviee,  where  sueh  demand  is  admitted  by  the  resi- 
dent president  and  where  the  clerk  and  one  of  the  directors  of  the  com- 
pany join  in  the  request  of  the  residents  of  the  territory  for  better 
service. 

Monopoly  and  com/petition  —  Invasion  ot  occupied  territory  i—  Oppor^ 
tunUy  to  render  tidequate  serviee. 

2.  An  electric  utility  will  be  given  opportunity  to  furnish  adequate 
service,  if  it  is  able  and  it  is  practicable  to  do  so,  before  permitting 
another  company  to  enter  the  territory,  since  the  interests  of  stock- 
holders and  bondholders  should  be  protected  even  if  the  management  is 
n^Ugent 

Monopoly  and  competition  ^^  Invasion  of  occupied  territory  m^  Ado- 
quote  service  ~  Opportunity  to  render  i—  Inability  to  render. 

3.  An  application  of  an  electric  utility  to  serve  occupied  territory 
will  not  be  delayed  to  give  opportunity  to  the  existing  company  to  ren- 
der adequate  service,  where  the  latter  cannot  furnish  such  service  with 
its  present  plant  and  physical  resources  and  an  adequate  plant  would 
cost  more  than  the  business  would  warrant. 

Monopoly  and  competition '^InvoMon  of  occupied  territory '^  When 
authorised, 

4.  An  electric  company  was  authorised  to  enter  adjoining  territory 
inadequately  served  by  another  company  where  the  latter  was  unable 
to  improve  ita  service. 

Monopoly  and  competition '^Invasion  of  occupied  territory '^  Con^ 
pMing  purchase  of  property  of  competitor. 

5.  In  authorising  an  eleotrio  company  to  enter  occupied  territory, 
it  will  be  required  to  purchase  at  a  fair  value  the  useful  property  of 
the  existing  company,  if  the  latter  cannot  meet  the  competition  and 
desires  to  sell,  since  the  property  should  not  be  wasted. 

[November  9,  1915.] 

P^TiTioiT  of  the  Turner  Light  &  Power  Company  for  per- . 
nxission  to  furnish  servioe  in  the  town  of  Buckfield ;  granted  upon 
conditions. 

Appearances:     George  C.  Webber,  Esq.,  for  petitioner;  no 
one  appeared  in  opposition. 
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By  the  Commission :  The  Turner  Light  &  Power  Company  is 
an  electrical  company  as  defined  in  the  Public  Utilities  act  in- 
corporated under  the  general  law  for  the  purposes  of  generating 
and  distributing  electricity  as  enumerated  in  §  1^  chapter  55^ 
Bevised  Statutes,  as  amended,  and  is  authorized  to  operate  in 
Turner  and  adjoining  towns.  The  Buckfield  Water,  Power,  & 
Electric  Light  Company  is  a  corporation  furnishing  and  author- 
ized to  furnish  a  similar  service,  that  of  an  electrical  company, 
in  the  town  of  Buckfield,  which  town  adjoins  said  town  of 
Turner.  The  petitioner  wishes  to  furnish  its  service  as  such 
electrical  company  in  said  Buckfield,  and  asks  the  consent  of 
this  (Commission  thereto.  Notice  of  a  public  hearing  of  all  par- 
ties ii^terested  was  ordered  by  publication  and  by  service  on  said 
Buckfield  Water,  Power,  &  Electric  Light  Company,  and  was 
proved  as  ordered.  Such  public  hearing  was  held  at  the  offices  of 
the  Commission,  at  Augusta,  November  2,  1915. 

[1]  The  petitioner  was  represented  by  counsel  and  by  several 
citizens  of  Buckfield  who  appeared  in  support  of  the  petition  and 
as  witnesses,  among  them  being  the  clerk  of  the  Buckfield  Water, 
Power,  &  Electric  Light  Company.  It  also  filed  the  petition 
of  thirty-one  individuals  and  firms,  resident  in  Buckfield,  asking 
that  the  Turner  Li^t  &  Power  Company  be  granted  the  privi- 
lege prayed  for,  and  including  ihe  name  of  the  clerk  and  of  one 
of  the  directors  of  the  Buckfield  company. 

The  testimony  shows  that  the  Buckfield  company  was  organ- 
ized primarily  as  a  water  company,  and  that  the  furnishing  of 
water  for  domestic  use  in  the  village  constitutes  the  principal 
part  of  its  business.  This  is  corroborated  by  its  annual  returns 
for  the  fiscal  year  ending  June  30,  1915,  now  on  file  in  this  of- 
fice, which  show  gross  revenue  from  water  operations  for  the 
year  to  be  $2,846.98,  aujl  from  its  electric  operations  $321.32. 
The  water  for  all  purposes  is  brought  to  the  village  in  a  10-inch 
main  to  which  is  attached  a  water  motor  developing,  or  claimed 
to  develop,  some  twenty-horse  power.  This  is  used  to  run  a 
small  system  of  direct  current  lights,  and  some  thirteen  places 
are  lighted  with  varying  degrees  of  success.  When  all  of  these 
takers  are  using  the  lights  at  one  time  the  result  is  very  unsatis- 
factory, and  it  has  been  understood  for  some  years  that  more 
could  not  be  taken  on. 
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This  is  tersely  stated  in  the  testimony  of  the  cUtA  of  the  oot' 
poration. 

Q.  You  have  them  (the  lights)  in  jour  offioe  t 

A.  No. 

Q.  Nor  in  your  home  t 

A.  No. 

Q.  Why  not? 

A.  There  is  not  sufficient  light  to  go  around.  It  does  not  fur- 
nish light  enough  for  the  people  who  have  it.  When  the  lights 
are  on  all  the  places  it  is  very  poor  indeed^ 

While  this  situation  has  existed  and  heen  recognized  for  sev- 
eral years,  no  attempt  has  been  made  to  remedy  it  by  fiimish- 
ing  adequate  service,  except  that  the  officers  of  the  corporation 
have  looked  the  ground  over  for  that  purpose,  apparently  with- 
out being  able  to  discover  a  remedy,  certainly  without  effecting 
one.  Thirty-one  persons  and  firms  now  ask  by  written  petition 
for  the  service  which  the  present  company  cannot,  or  does  not, 
adequately  provide  for  thirteen  places. 

No  objection  to  permitting  the  new  corporation  to  enter  this 
field  was  made  except  by  way  of  a  letter  from  Mr.  Charles  N« 
Taylor,  of  Wellesley,  Massachusetts,  treasurer,  general  manager, 
and  principal  stockholder  of  the  Buckfield  company,  who  found 
it  inconvenient  to  attend  in  persoiL  He  writes,  among  o&er 
things: 

"Perhaps,  however,  it  would  not  be  necessary  for  the  com- 
pany to  be  represented  at  the  hearing,  for  I  would  only  ask  that 
the  Buckfield  Water,  Power,  &  Electric  Light  Company  be  al- 
lowed a  reasonable  length  of  time  to  ascertain  if  there  was  really 
a  demand  for  more  electric  service,  and  if  there  appeared  to  be 
this  demand,  an  opportunity  be  given  to  satisfactorily  provide 
such  service. 

"The  present  company  does  not  daim  to  be  furnishing  first- 
class  service^  and  does  not  claim  with  its  present  plant  to  bo 
able  to  furnish  much  more  service  than  it  is  now  doing.  To  my 
knowledge,  however,  there  has  been  no  demand  for  more  or  bet- 
ter service. 

"The  present  company  installed  its  plant  at  the  earnest  re- 
quest of  several  of  the  leading  citizens  of  Buckfield,  and  has 
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Beorved  tfaiem  to  the  best  of  its  ability  with  the  power  which  it 
has  had." 

The  fair  deduction  to  be  drawn  from  this  letter  is^  that  the 
writer  did  not  know  that  the  present  service  of  his  company  is 
inadequate  in  quantity,  that  he  does  know  it  is  inadequate  in 
quality,  and  that  it  cannot  do  better  with  its  present  power.  He 
Bsks  for  a  delay  of  nine  months  within  which  "to  ascertain  if 
there  was  really  a  demand  for  more  electric  service,  and  if  there 
appeared  to  be  this  demand,  an  opportunity  •  •  •  to  satisfac- 
torily provide  such  service,"  The  obvious  answer  to  this  is  that 
the  clerk  and  one  of  the  directors  of  the  com|>any  join  in  the 
present  request  for  more  service;  the  president  of  the  corpora- 
tion, a  resident  of  Buckfield,  acknowledged  receipt  of  notice  of 
the  hearing,  did  not  appear  in  opposition,  and  is  quoted  as  say- 
ing in  substance  that  the  village  wanted  better  service  and  more 
light  than  it  is  getting;  the  clerk  testifies  that  the  company  has 
imderstood  that  it  was  not  giving  such  service  as  the  people  want- 
ed, and  that  there  have  been  demands  for  lights  that  could  not  be 
furnished  for  "three  years  and  possibly  longer." 

Mr.  B.  £.  Qerriflh,  president  of  the  Oxford  Telephone  Com- 
pany, testified: 

Q.  Do  you  use  the  lights  yourself  ! 

A.  I  do  not    I  can't  get  them. 

Q.  Have  you  tried  to  get  them  t 

A.  Yes,  sir. 

Q.  For  how  long  a  time  t 

A.  I  can't  tell  you,  but  we  have  wanted  them  a  number  of 
years. 

Q.  Have  you  talked  with  them  about  it  ? 

A.  Not  with  Mr.  Taylor,  but  with  the  others. 

Q.  What  have  they  said  to  you  ! 

A.  That  they  did  not  have  tiie  power. 

It  is  apparent  that  even  if  Mr.  Taylor  is  not  aware  of  the  un- 
satisfied demand  for  lights,  his  associate  officers  are,  and  there 
is  no  occasion  for  delay  to  canvass  this  feature  of  the  case.  The 
truth  undoubtedly  is  that  the  company  has  no  power  with  which 
to  furnish  better  service,  has  no  place  from  which  to  secure  such 
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power,  and,  we  believe,  never  has  seriously  contemplated  en* 
larging  this  department  of  its  business.  To  grant  the  delaj  asked 
for  would  result  only  in  depriving  the  citizens  of  Buokfield  of 
lights  for  so  much  longer,  or  compd  the  petitioning  corpora- 
tion to  purchase  such  rights  as  the  present  company  has  at  the 
latter's  terms. 

[2]  Two  courses  are  open  to  the  C<»nmiasion,-^to  require 
the  present  company  to  furnish  adequate  service,  or  to  pennit 
some  other  company  to  do  so.  The  former  ought  to  be  done  if 
practicable,  because  the  interests  of  minority  stoddiolders  and 
bondholders  should  be  protected,  even  if  the  management  is  n^- 
ligent,  and  it  should  not  be  suffered  through  its  negligence  to 
jeopardize  such  interests. 

[8]  But  this  does  not  appear  to  be  a  case  of  failure  "to  do  what 
the  company  is  able  to  do.  It  cannot  furnish  such  service  with 
its  present  plant  and  physical  resources.  The  evidence  indicates 
that  a  plant  sufficient  to  supply  the  needs  of  Buckfield  would 
cost  more  than  the  business  would  warrant  This  view  is  sub- 
stantiated by  the  fact  that  the  company  has  not  seen  fit  during 
these  past  few  years  to  equip  itself  to  take  on  the  business  which 
was  knocking  at  its  door.  Under  these  circumstances  we  do  not 
think  that  the  position  of  investors  in  the  local  company  would 
be  improved  by  an  attempt  to  require  its  officers  to  meet  the  de- 
mand for  service. 

[4]  There  is,  then,  but  one  other  recourse,  the  admission  of 
another  company.  The  petitioner  already  has  its  plant  and  is 
doing  business  in  the  adjoining  town  of  Turner.  It  can  take 
Buckfield  on  and  run  the  whole  as  a  single  plant  to  better  ad- 
vantage than  two  companies  can  operate  separately  in  this  terri- 
tory. 

[5]  The  local  company  now  has  in  use  some  property  devoted 
to  its  electrical  business.  It  probably  will  not  be  profitable  for 
it  to  continue  this  department  of  its  business  if  the  new  company 
enters  the  field,  and  this  property  should  not  be  wasted.  Aside 
from  its  water  motor  it  would  all  have  some  value  to  the  petition- 
er. The  petitioner  has  estimated  its  value  at  $306.83.  It  should 
purchase  this  at  a  fair  value,  if  the  Buckfield  company  wishes  ta 
sell. 

Now,  upon  written  petition  and  notice  thereon,  and  after  a 
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public  hearing  of  all  parties  interested,  and  mature  consideration 
of  all  of  the  evidence,  it  is  ordered,  adjudged,  and  decreed: 

1.  That  public  convenience  and  necessity  require  that  a  public 
utility  other  than  the  Buckfield  Water,  Power,  &  Electric  Com- 
pany, to  wit,  that  the  Turner  Light  &  Power  Company,  be  per- 
mitted to,  and  that  it  in  fact  do,  make,  generate^  aeU,  distribute, 
and  supply  electricity  for  lighting,  heating,  manufacturing  and 
mechanical  purposes  in  the  town  of  Buckfield. 

2.  That  said  Turner  Light  &  Power  Company  be,  and  it  is 
hereby,  authorized  and  permitted  to  furnish  the  electrical  service 
aforesaid  Ib  said  town  of  Budifield ;  provided,  however,  that  be- 
fore it  begins  to  construct  any  part  of  its  plant,  pole  lines  or 
other  equipment  in  said  town  of  Buckfield,  or  to  furnish  any  of 
its  service  therein,  it  shall  file  with  the  president  or  treasurer 
of  the  Buckfield  Water,  Power,  &  Electric  Company  a  written 
proposal  to  purchase,  when  it  is  ready  to  turn  its  current  on  in 
any  part  of  the  village  of  Buckfield,  all  of  its  electrical  equipment, 
pole  lines,  plant,  and  all  things  used  in  its  electrical  department 
as  it  existed  November  2,  1915,  except  its  water  motor,  for  the 
sum  of  $306.83,  or  for  the  fair  physical  value  thereof  to  be  de- 
termined by  arbitrators  chosen  one  by  each  party  and  a  third 
by  the  two  so  chosen,  such  offer  to  be  accepted,  and  the  method 
of  determining  the  selling  price  selected  in  writing  within  ten 
days  after  its  receipt,  or  regarded  as  rejected. 

3.  That  the  permission  hereinbefore  given  the  Turner  Light 
&  Power  Company  shall  become  void  and  of  no  effect  unless  it 
shall  have  actually  built  its  pole  line  into  Buckfield  village, 
or  to  a  point  of  connection  with  the  line  of  the  Buckfield  com- 
pany, before  the  1st  day  of  July,  1916. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  9th  day  of  November,  a.  p.  1915. 

Public  Utilities  Commission  of  Maine,  Benj.  P.  Cleaves, 
Wm.  B.  Skelton,  Chas.  W.  Mullen. 

Note. — For  cases  concerning  the  correction  of  inadequate  service 
before  admitting  a  competing  utility  into  occupied  territory,  see  Re 
Idaho  Light  &  P.  Co.  P.U.B.1915A,  »,  and  note  thereto  at  page  21, 
and  Wayne  County  Mut.  Teleph.  Co.  v.  Commercial  Teleph.  &  Teleg. 
Co.  P.U.E.1915E,  673,  and  note  thereto  at  page  679. 
P.U.R.1916A. 
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NXrW  HAMPSHIRE:  PtTBLIO  SERVICB  COMMISSION. 

JAMES  C.  COLBUEN  et  al. 

v. 

NASHUA  STREET  EAILWAY  COMPAKT. 

[D-271.] 

J.  S.  GATES  et  al. 

v. 

NASHUA  STEBET  EAILWAY  OOMPANT. 

[D-283.] 

€<m8tituHanal  law ^ Impairing  oontraot  ohUffOUon^IHte  procesB  of 
law '^  Reserved  power  to  repeal  street  railway  t^iarter. 

1.  A  statute  (N.  H.  Laws  of  1911,  chap.  164,  f  11  [b],  as  amended 
by  Laws  of  1915,  chap.  99,  f  5)  requiring  a  street  railway  to  make  audi 
reasonable  extensions  as  may  be  ordered  by  the  Commission  does  not 
impair  the  obligations  of  its  charter  contract  giving  it  the  right  to 
determine  where  its  lines  should  be  built,  nor  take  its  property  without 
just  compensation,  where  the  statutes  (Pub.  Stat.  chap.  148,  |  19) 
provide  that  the  legislature  may  alter,  amend,  or  repeal  the  charter  of 
any  corporation,  since  the  statute  is  a  valid  exercise  of  the  reserved 
right  to  amend  the  charter. 

Commiasions'^  Functions  ^Enforcement  of  unconstitutional  statute. 

2.  The  New  Hampshire  Commission  ^ill  not  refuse  to  enforce  an 
act  of  the  legislature  upon  the  ground  that  it  is  unconstitutional,  since 
the  power  to  declare  an  act  unconstitutional  rests  with  the  supreme 
court  alone. 

Service '^  Street  railroads '^  Extensi€>n8 '^  Factors. 

3.  A  street  railway  was  not  required  to  extend  its  tracks,  where  it 
appeared  that  its  financial  condition  was  not  flourishing,  that  the 
extensions  would  not  at  once  or  in  the  near  future  earn  a  fair  return 
on  the  expenditure,  or  even  earn  operating  expenses,  that  it  was  'not 
clear  they  would  ultimately  prove  profitable,  that  an  excessive  return 
was  not  obtained  on  other  parts  of  the  system,  and  that  justice  re- 
quired that,  if  any  extensions  were  necessary,  they  should  first  be 
made  in  more  congested  sections  of  the  city  where  Isrge  numbers  of 
persons  had  to  walk  farther  to  reach  the  cars  than  in  sections  to  be 
served  by  the  proposed  extensions. 

[November  8,  1915.] 

PETITION  to  require  the  Nashua  Street  Railway  Company  to 
extend  its  tracks  on  Amherst  Street  and  on  Pine  Hill  Road  in 
Nashua;  dismissed* 
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AppearanoeB:  John  B.  Spring  for  James  0.  Colbom  et  aL, 
Marcel  Therianlt  for  J.  S.  Gates  et  al.,  George  B.  French  and 
Doyle  &  Lucier  for  the  ITashua  Street  Bailway  Company. 

By  the  Commission:  [1]  The  first  of  these  petitions  re- 
quests that  the  Nashua  Street  Bailway  be  required  to  extend  its 
Amherst  street  line  from  its  present  terminus,  along  Amherst 
street^  a  distance  of  about  half  a  mile  to  Welhnan  avenue.  The 
second  petition  asks  that  the  extension  be  made  from  the  same 
point  along  Broad  street  and  Pine  Hill  road,  a  highway  running 
approximately  parallel  with  Amherst  street,  to  a  point  opposite 
the  junction  of  Amherst  street  and  Welhnan  ayenue. 

The  respondent  corporation  filed  an  answer  denying  the  juris- 
diction of  the  Commission  to  order  any  extension,  and  alleging 
that  the  public  good  requires  no  extension. 

The  petitions  are  brought  under  the  provisions  of  Laws  of 
1911,  chapter  164,  §  11  (b),  as  amended  by  Laws  of  1915, 
chapter  99,  §  6. 

'^Said  Commission,  after  notice  and  hearing,  roay  order  any 
just  and  reasonable  extension  of  any  street  railroad  within  the 
limits  of  any  city  or  town  within  which  said  railroad,  or  any 
part  thereof,  may  be  located,  and  thereafter  it  shall  be  the  duty 
of  the  railroad  corporation  owning  said  street  railroad  to  comply 
with  said  order  and  to  construct  such  extension." 

The  If  ashua  Street  Kailway  claims  that  this  statutory  provision 
cannot  constitutionally  be  made  to  apply  to  it,  for  the  reason 
that  by  its  charter  (Laws  of  1885,  chap.  192),  it  was  given  au- 
thority to  construct  a  railway  "over,  along,  and  upon  each  of  the 
streets,  highways,  bridges,  and  lands  in  the  city  of  Nashua  •  .  . 
as  may  be  necessary  to  accommodate  the  public  travel  and  trans- 
portation on  the  same,  and  as  the  grantees  at  their  first  meeting 
and  from  time  to  time  thereafter  shall  determine,"  and  that  the 
grantees  have  never  determined  that  such  an  extension  is  neces- 
sary. An  order  compelling  the  extension,  it  is  therefore  argued, 
would  impair  the  obligation  of  the  charter  contract,  and  would 
confiscate  its  property  and  deprive  it  of  tiie  same  without  just 
compensation,  or  there  never  having  been  "any  lawful  repeal, 
amendment,  or  alteration  of  its  said  charter." 

What  the  situatioii  would  be  under  the  decision  in  the  Dart- 
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mouth  College  Case,  4  Wheat  618,  4  L.  ed.  «29,  trnmodified  by 
statutory  enactment,  it  is  unnecessary  to  consider.  For  very 
shortly  after  the  rendering  of  that  decision,  the  legislature  of 
this  state  passed  an  act  now  found  in  Public  Statutes,  chapter 
148,  §  19,  in  the  following  form; 

'The  legislature  may  at  any  time  alter,  amend,  or  repeal  the 
charter  of  any  corporation  or  the  laws  under  which  it  was  estab- 
liBhed^  or  may  modify  or  annul  any  of  its  franchises,  duties,  and 
liabilities." 

The  substance  of  this  section  ia  (needlessly)  reiterated  in  §  18 
of  the  respondent's  charter : 

''The  legislature  may  alter  or  amend  this  act  whenever  in  their 
opinion  the  public  good  may  require  it" 

In  our  opinion,  the  act  of  1915  requiring  street  railways  to 
make  such  reasonable  extensions  as  may  be  ordered  by  this  Com- 
mission must  be  regarded  as  an  amendment  of  the  charter  of  every 
street  railway  corporation,  and  of  the  laws  under  which  it  was 
established.  And  such  an  amendment  we  believe  to  be  clearly 
within  the  constitutional  powers  of  the  legislature. 

Both  points  were  raised  and  considered  by  the  Supreme  Court 
of  the  United  States  in  Fair  Haven  &  W.  R.  Co.  v.  New  Haven, 
203  U.  S.  379,  61  L.  ed.  237,  27  Sup.  Ct.  Rep.  74.  The  plain- 
tiff's charter  prescribed  the  character  of  the  repairs  which  it 
should  be  required  to  make  in  the  highway  between  and  adjoining 
its  rails.  Subsequent  general  legislation  imposed  upon  street 
railways  the  duty  of  making  more  extensive  and  costly  repairs. 

The  court  held  that  the  later  legislation  was  in  effect  an  amend- 
ment of  the  charter,  and  declared  the  general  principle  that  a 
regulative  measure  not  inconsistent  with  the  general  object  of  a 
grant  of  a  franchise  to  a  railroad  company,  even  though  in  con- 
flict with  the  provisions  of  the  charter  as  to  the  subject,  falls 
within  the  reserved  power  of  the  state  to  alter,  amend,  or  repeal 
the  original  charter,  and  if  imposed  in  good  faith,  and  not  in 
sheer  oppression,  it  is  not  unconstitutional. 

Like  questions  have  arisen  in  a  long  line  of  cases  in  New  York 
under  a  constitutional  provision  similar  to  our  statute. 

In  People  ex  rel.  Kimball  v.  Boston  &  A.  R.  Co.  70  N.  Y. 
569,  the  court  of  appeals  decided  that  under  that  reserved  power 
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^the  legialatuTe  may  impose  upon  railroads  sueh  additional  re- 
strictions and  burdens  as  the  public  good  requires/' 

And  in  New  York  v.  28d  Street  R.  Co.  118  N.  Y.  311,  21  K 
E.  60,  the  same  court  dearly  stated  the  reasoning  upon  which 
this  line  of  cases  rests :  ^'As  it  [the  legislature]  has  the  power 
utterly  to  deprive  the  corporation  of  its  franchise  to  be  a  corpora- 
tion, it  may  prescribe  the  conditions  and  terms  upon  which  it 
may  live  and  exercise  such  franchise." 

This  we  believe  correctly  states  the  character  of  the  new  legis- 
lation. It  prescribes  a  condition  upon  which  existing  street  rail- 
way corporations  may  continue  to  exist  and  exercise  their 
franchises. 

It  is  not  obnoxious  to  the  objection  that  it  impairs  the  obliga- 
tion of  the  charter  contract^  for  two  reasons : 

1.  No  modification  is  forced  upon  the  corporation  without  its 
consent.  That  consent  may  be  unwillingly  given,  but  it  is  never- 
theless given  if  the  company,  after  an  order  requiring  an  exten- 
sion, decides  to  continue  in  business  and  make  the  extension. 
It  is.  given  the  election  of  so  continuing,  or  of  submitting  to  a 
revocation  of  its  charter  under  the  reserved  power  of  amendment 
and  repeal  A  delicate  situation  might  be  created  if  the  state 
attempted  to  force  a  modification  of  the  contract  by  amending 
the  charter  and  at  the  same  time  insisting  that  the  company 
continue  in  the  public  servica  But  no  such  situation  is  here 
presented.  The  company,  if  required  to  extend  its  lines,  could 
either  accept  the  amendment  and  continue  'in  business,  or  reject  it 
and  go  out  of  business.  It  can  take  it  or  leave  it.  There  is  no 
compulsory  modification  of  the  contract  by  the  act  of  a  single 
party. 

2.  Thg  right  to  modify  the  contract  at  the  election  of  the  state 
was  reserved  when  the  contract  was  made,  and  is  a  part  of  the 
contract  itself.  The  corporation  accepted  its  charter  upon  the 
express  condition  that  it  was  subject  to  modification  at  any  time 
at  the  will  of  the  other  contracting  party.  It  has  no  just  ground 
of  complaint  if  that  reserved  right  is  exercised. 

Like  considerations  apply  to  the  argument  that  the  change  in 
the  law  works  a  taking  of  the  company's  property  without  com- 
pensation. Of  course  the  property  which  has  been  acquired 
thrdugh  the  company's  operation  under  the  charter  cannot  be 
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taken  from  it.  If  the  charter  were  revoked,  the  property  would 
not  be  taken  away,  but  would  go  to  those  who  held  the  beneficial 
ownership  of  the  corporation, — ^its  creditors  and  stockholders. 
A  law  which  compels  the  company  to  expend  money  is  not  a  tak- 
ing  of  its  property.  Eegulatory  measures  generally  involve  ex- 
pense, and  are  universally  upheld  aja  constitutional. 

!N'or  is  the  case  strengthened  by  declaring  that  the  right  to 
determine  where  the  company's  lines  should  be  built  is  a  valuable 
property  right  conferred  by  the  charter  itself.  The  fact  that  it 
is  conferred  by  and  dependent  upon  the  charter  establishes  the 
right  of  the  state  to  take  it  away ;  for  that  right  was  reserved  by 
the  general  laws  in  force  when  the  charter  was  granted,  and  by 
the  terms  of  the  charter  itself. 

The  power  to  amend  or  repeal  the  charter  must  mean  precisely 
the  power  to  take  away  any  rights  conferred  by  and  resting  upon 
the  charter,  even  if  those  rights  may  properly  enough  be  de- 
scribed as  property.  The  power  to  repeal  the  charter  is  the  power 
to  take  away  all  that  the  charter  gave.  It  is  certainly  either  that 
or  nothing.  The  fact  that  the  charter  gave  a  particular  right 
establishes  the  power  of  the  legislature  to  take  it  away. 

It  may  even  be  doubted  whether  the  intrusting  to  the  corpora- 
tion of  the  determination  of  routes  was  so  much  the  conferring 
of  a  right  as  the  imposition  of  a  duty.  In  a  similar  case,  in- 
volving a  charter  by  which  the  directors  were  to  establish  rea- 
sonable rates,  the  Interstate  Commerce  Commission  held  that 
this  provision  was  superseded  by  the  legislation  conferring  on 
that  Commission  the  power  to  regulate  rates,  and  that  the  original 
intrusting  of  this  function  to  the  directors  was  to  be  construed  as 
primarily  the  imposition  of  a  duty,  with  the  power  merely  inci- 
dentally accompanying  the  duty.  » 

Eaworth  v.  Northern  P.  R.  Co.  6  I.  0.  C.  Eep.  234,  262.  In 
like  manner,  in  the  present  case,  the  charter  providing  that  the 
company  shall  have  power  to  "construct,  maintain,  and  use  a  rail- 
way .  .  •  upon  such  of  the  streets  ...  in  the  city  of 
Nashua  ...  as  '  may  be  necessary  to  accommodate  the 
public  travel  and  transportation  on  the  same,  and  as  said  grantees 
.  •  •  shall  determine,"  could  be  construed  as  indicating  the 
legislative  intent  that  the  company  chartered  should  so  construct 
its  railway  as  to  afford  reasonable  accommodations  in  all  parts  of 
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the  city,  and  that  the  intrastiiig  to  the  grantees  of  the  determina- 
tion of  routes  was  rather  the  imposition  of  a  duty  than  a  grant  of 
a  right 

But  however  this  may  be,  whether  the  new  legislation  relieves 
the  stockholders  of  a  duty,  or  takes  away  a  right,  the  power  to 
make  that  change  was  reserved  when  the  charter  was  granted. 
The  reservation  was  a  part  of  the  terms  of  the  contract  itself. 
And  one  of  the  contracting  parties  cannot  complain  that  the  other 
avails  itself  of  powers  expressly  conferred  by  the  terms  of  the 
contract. 

[2]  We  have  given  this  brief  consideration  to  the  constitution- 
al objections,  because  we  deem  it  important  that  they  should  not 
be  allowed  to  rest  unchallenged.  But  in  view  of  the  facts  of  this 
particular  case,  the  objections  to  the  jurisdiction  of  the  Commia* 
sion  are  of  no  practical  consequence.  And  we  would  not  in  any 
case  refuse  to  enforce  an  act  of  the  legislature  upon  the  ground 
that,  in  our  opinion,  it  was  unccmstitutional.  The  power  to  de- 
clare acts  of  the  l^islature  imconstitutional  rests  with  the 
supreme  court  alone. 

[3]  The  Amherst  street  line  extends  northerly  from  the  trans- 
fer station  on  Main  street,  through  Main  and  Amherst  streets,  a 
distance  of  1.06  miles,  to  the  entrance  gate  of  a  large  cemetery, 
near  the  junction  of  Amherst  and  Broad  streets.  The  first  peti- 
tion asks  that  the  line  be  extended  northerly  along  Amherst  street 
to  Wellman  avenue,  a  distance  of  about  2,500  feet  The  second 
petition  asks  that  it  follow  Broad  street,  fronf  its  junction  with 
Amherst,  in  a  southwesterly  direction,  about  1,000  feet,  and 
thence  proceed  along  Pine  Hill  road,  substantially  parallel  with 
Amherst  street,  to  a  point  opposite  the  suggested  terminus  of  the 
proposed  Amherst  street  extension. 

For  a  short  distance  above  the  cemetery  on  Amherst  street  there 
are  a  few  houses  at  short  intervals,  on  the  street  and  on  small 
cross  street  These  houses  are  all  within  two  or  three  minutes' 
walk  of  the  present  terminus.  Beyond  ftiat  point  on  Amherst 
street  are  a  very  few  houses  at  long  intervals,  up  to  Wellman 
avenue,  where  is  a  group  of  six  or  eight  small  houses.  Beyond 
that  Amherst  street  runs  through  purely  rural  surroundings, 
with  here  and  there  scattered  farm  houses. 

On  Broad  street,  near  its  junction  with  Amherst,  is  a  manu^ 
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factory,  employing  a  considerable  number  of  men,  within  one 
minute's  walk  of  the  present  car  line.  The  portion  of  Broad 
street  in  that  immediate  neighborhood  is  more  closely  built  up 
than  Amherst  street  beyond  the  cemetery.  But  these  houses  also 
are  all  within  easy  walking  distance  of  the  cars.  At  Pine  Hill 
road  the  country  is  purely  rural.  But  this  road  leads  to  a  cem- 
etery, now  half  a  mile  or  thereabouts  from  the  street  railway 
terminus,  and  also  to  the  United  States  fish  hatchery,  a  place  to 
which  a  considerable  number  of  persons  resort  on  Sundays  and 
holidays  and  in  the  skating  season. 

Pine  Hill  road  runs  for  the  length  of  the  proposed  extension 
about  two  or  three  hundred  feet  distant  from  Amherst  street, 
with  which  it  is  connected  by  frequent  cross  streets,  not  now  in 
good  condition,  but  capable  of  being  put  in  proper  shape  for  pub- 
lic travel  at  small  expense. 

It  is  clear  to  us  that  if  an  extension  were  to  be  made  to  accom- 
modate the  inhabitants  of  this  general  locality,  the  public  would 
be  much  better  served  by  an  extension  along  Broad  street  and 
Pine  Hill  road  than  by  an  extension  of  the  same  length  along  Am- 
herst street  And  the  Pine  Hill  road  extension  could  undoubted- 
ly be  constructed  at  considerably  less  expense. 

But  it  is  equally  clear  that  we  would  not  be  justified  at  this 
time  in  ordering  any  extension  in  this  direction. 

The  !N'ashua  Street  Eailway  is  leased  to  the  Bay  State  Street 
Bailway  Company  at  an  annual  rental  of  6  per  cent  upon  its  cap- 
ital stock,  and  onJlhe  basis  on  which  the  accounts  have  been  kept, 
and  power  and  other  general  expenses  charged  up  to  the  Nashua 
System,  it  has  not  during  the  term  of  the  lease  earned  its  rental. 
These  figures  would  very  likely,  on  close  scrutiny,  be  subjected 
to  considerable  modification.  But  it  is  not  necessary  now  to  make 
such  a  detailed  investigation.  For  it  is  obvious  that  the  financial 
condition  of  the  company  is  not  such  as  to  warrant  us  in  ordering 
extensions  which  could  not  be  expected,  either  at  once  or  in  the 
near  future,  to  earn  a  fair  return  upon  the  expenditure  made,  or 
even  to  earn  operating  expenses. 

And  it  is  certain  that  this  extension  would  be  of  that  character. 
Practically  everyone  who  would  be  served  by  it  rides  regularly 
now.  There  would  of  course  be  some  inorease  in  riding  if  people 
could  take  the  car  at  their  doors,  but  in  view  of  the  general  use 
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of  the  cars  by  these  people  at  present  this  increase  would  neces- 
sarily be  very  slight.  In  fact,  the  principal  witnesses  in  behalf 
of  the  petitioners  admit  that  there  would  be  no  large  additional 
receipts  from  those  already  residing  in  this  neighborhood^  but 
base  their  judgment  that  the  line  would  pay  almost  entirely  upon 
the  increased  building  which  would  be  the  result  of  the  extension. 

This  is  clearly  stated  in  the  testimony  of  Mr.  Colbum,  the 
first  signer  of  the  Amherst  street  petition : 

My  idea  of  the  thing  is  that  if  the  cars  went  over  the  hill, 
there  would  be  a  great  boom  in  building. 

And  again : 

Q.  I  am  trying  to  find  out  how  we  could  add  something  io  the 
revenue. 

A,  By  increasing  the  buildings. 

Q.  That  is  what  you  would  rely  on  ? 

A.  That  ia  what  I  would  rely  on,  is  the  increase  of  the  build- 
ings. 

Q.  That  is  the  prospect  for  the  road  t 

A.  Yes. 

Q.  You  don't  think  the  increase  in  riding  of  the  people  al- 
ready there  would  be  any  benefit  I 

A.  Possibly  not. 

Q.  Probably  not? 

A.  Well,  likely  it  wouldn't  be.  We  are  looking  for  the  in- 
crease. 

And  again: 

Q.  And  if  the  gross  revenue  of  this  road  at  the  present  time 
doesn't  pay  a  reasonable  return  on  the  value  of  the  road,  why,  of 
course,  we  can't  afford  to  build  a  road  unless  you  can  furnish  us 
with  revenue  that  will  pay  for  the  difference,  can  you  ? 

A.  You  wouldn't  expect  it  would  in  the  first  few  months,  or 
years,  perhaps. 

Q.  Well,  supposing  it  didn't  come  for  a  long  time, — ^when  it 
does  come  you  have  got  to  make  up  what  you  have  lost  out  of 
what  you  are  getting  ? 

A.  It  certainly  will  never  come  until  you  get  it. 

Q.  Well,  we  will  introduce  figures,  before  we  get  through  with 
the  case,  showing  that  the  gross  revenue  per  mile  on  this  road  at 
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the  present  time  is,  we  will  say,  $6,400,  in  ronnd  numbers.  Sup- 
posing it  appears  that  the  gross  reveune  of  this  road  per  mile  for 
the  year  ending  June  30, 1914,  was  $5,692.  [ITow,  that  would  be 
about  $2,860  for  half  a  mile.  Now,  I  want  to  see  where  we  can 
ever  get  $2,850  additional  to  what  the  people  are  already  paying. 

A.  That  I  canH  say. 

Q.  You  can't  see  it?  Nobody  knows  how  much  they  would 
get ;  a  pure  speculation  f 

A.  A  speculation,  of  course. 

An  electric  railway  may  often  be  justified  in  extending  its 
lines  with  a  view  to  probable  further  development  of  the  territory 
to  be  served,  though  an  immediate  return  upon  its  investment 
cannot  be  expected.  But  the  judgment  which  determines  what 
speculative  risks  of  this  nature  shall  be  taken  must  be  the  mana- 
gerial judgment, — the  judgment  of  those  whose  money  is  to  be 
risked.  If  it  were  clear  that  the  venture  would  ultimately  prove 
profitable,  or  if  the  company  were  gaining  an  excessive  return 
upon  other  parts  of  its  system,  it  might  be  reasonable  to  compel 
it  to  make  such  an  extension.  But  no  such  situation  here  exists. 
And  we  find  no  justification  for  such  an  order  as  is  requested. 

In  fact,  if  extensions  were  to  be  made  in  Nashua,  justice  would 
require  that  they  be  made  first  in  other  directions,  where,  in  con- 
gested sections  of  the  city,  large  numbers  of  persons  have  to  walk 
farther  to  reach  the  cars  than  the  most  remote  of  those  who  would 
be  served  by  these  proposed  extensions. 

The  petitions  are  dismissed. 

Edward  0.  Niles,  for  the  Commission. 

Worthen,  commissioner,  concurred;  Gunniscm,  commissioner, 
did  not  sit. 


NBW  JBRSSY  BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS. 

IN  RE  B0E0U6H  OF  BtJTLEE. 

Pranchise -^  Approval  by  Com/miasian-^Uae  of  Highways -^  Absence 
of  notice. 

The  New  Jersey  CommiBsion  will  not  approve  a  municipal  ordi- 
nance passed,  without  notice,  purpcnrting  to  grant  the  use  of  its  streeta 
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lor  the  distribution  of  electridtj  by  tke  phut  of  aa  adjoining  mtt« 
nidpality,  although  the  statute  (chapter  836  of  the  Lawa  of  1915)  does 
not  provide  for  notice,  since  the  act  of  the  municipality  in  the  passage 
of  the  ordinance  is  judicial  in  its  natui*e,  because  imposing  an  addi- 
tional burden  on  the  highway,  and  is  therefora,  in  the  absence  of  notice^ 
invalid. 

[November  9,  1916.] 

Application  of  the  Borough  of  Butler  for  approval  of  an  or- 
dinance of  the  township  of  Pompton  granting  the  right  to  the 
use  of  streets  by  the  electrical  plant  and  system  of  the  former; 
dismissed  on  the  ground  that  notice  to  the  public  was  not  given 
of  the  proposed  passage  of  the  ordinance. 

By  the  Commission:  Application  is  made  to  this  Board  by 
the  borough  of  Butler  for  the  approval  of  an  ordinance  of  the 
tovmship  of  Pompton  entitled,  "An  Ordinance  Granting  to  the 
Borough  of  Butler  in  the  Coimty  of  Morris  and  State  of  New 
Jersey  the  Consent,  Bight,  and  Privilege  of  Constructing,  Main* 
taining,  and  Operating  an  Electric  Light,  Heat,  and  Power 
Plant,  and  Distributing  and  Transmission  System  on  Certain 
Streets,  Avenues,  and  Highways  in  the  Township  of  Pompton, 
in  the  County  of  Passaic.^^ 

The  statute  under  which  the  borough  of  Butler  appears  to 
have  proceeded  and  also  under  which  application  for  approval 
is  made  is  chapter  836,  Laws  of  1915,  an  act  entitled,  "A  Sup- 
plement  to  an  Act  Entitled,  'A  General  Act  Belating  to  Boroughs 
(Bevision  1897),' ''  which,  among  other  things,  provides: 

1.  "Subject  to  the  approval  of  the  Board  of  Public  Utility 
Commissioners,  it  shall  be  lawful  for  the  council  of  any  borough 
of  this  state,  owning  and  operating  an  electric  light  plant, 

b.  To  supply  electric  current  for  heat,  light,  or  power  pur- 
poses for  public  or  private  use,  to  the  inhabitants  individually  or 
to  any  private  corporations  wilihin  any  adjoining  municipality; 
provided,  however,  that  the  governing  body  of  said  adjoining  mu- 
nicipality shall  by  resolution  consent  thereto." 

The  proceedings  adopted  in  the  enactment  of  the  ordinance, 
approval  of  which  is  asked,  are  those  incident  merely  to  the  for- 
mal passage  of  the  ordinance  by  the  municipality,  the  township 
of  Pompton. 

The  statute  (Laws  1915,  chap.  886)  under  which  the  ordi* 
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nance  was  adopted  does  not  provide  for  notice  to  the  public  of 
its  passage,  and  no  notice  was  given  either  by  publication  or 
otherwise.  Is,  then,  notice  required  ?  Or  is  the  f oi-mal  passage 
of  the  ordinance  without  notice  by  the  municipality  all  that  is 
required  to  give  the  "consent''  to  the  borough  of  Butler  as  pro- 
vided for  in  said  ordinance  ? 

For  if,  ignoring  the  statute,  notice  was  a  prerequisite  to  its 
legal  passage,  the  consent  given  thereunder  is  invalid,  and  this 
Board  would  therefore  feel  bound  to  withhold  its  approval. 

Whether  or  not  notice  is  required  depends  on  the  character 
of  the  municipal  action;  that  is  to  say,  whether  the  municipal 
action  is  judicial  or  legislative. 

In  Moore  v.  Streets  Oomr.  62  K  J.  L.  886,  41  Atl.  946,  Mr. 
Justice  Garrison,  delivering  the  opinion  of  the  court,  page  388, 


"This  is  the  pivot  upon  which  the  case  turns,  and  not  upon 
the  statutory  requirement  that  notice  be  given.  For  if  the  mu- 
nicipal action  be  one  for  which,  but  for  the  statute,  notice  was 
not  required,  then  the  statutory  requirement  extended  only  to 
the  original  ordinance.  When  complied  with,  it  was  satisfied 
and  at  an  end.  If,  on  the  contrary,  regardless  of  the  statute,  no* 
tice  was  requisite  because  of  the  judicial  quality  of  the  act,  then 
so  long  as  that  quality  inheres  notice  will  be  a  necessary  prerequi- 
site to  its  exercise.  In  fine,  if  the  statute  had  been  silent  as  to 
notice,  judicial  action  would  still  have  required  notice,  while 
legislative  action  would  have  called  for  none.'* 

And  further  at  page  889 : 

"The  inquiry,  therefore,  is  whether  the  action  of  the  council 
under  the  statute  of  1898  was  legislative  or  judicial 

"The  difficulties  of  formulating  a  universal  solvent  of  this 
question  are  rehearsed  rather  than  removed  by  the  opinions  that 
deal  with  it.  It  is  therefore  to  be  assumed  that  the  perplexity  is 
inherent  in  the  subject.    .    •    • 

"An  examination  of  these  decisions  will  show  that  where 
'person  or  property*  or  'persaaal  rights'  are  dearly  involved 
tijLe  rule  is  plain,  but  that  it  perceptibly  shades  off  whenever  de- 
batable ground  is  reached.  I  do  not  see,  however,  that  there  is 
in  the  present  case  much  ground  for  debate.  As  to  all  public 
rights  in  the  street,  the  municipal  action  was  dearly  legislative. 
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It  became  judicial  only  in  caae  it  imposed  an  additional  burden 
upon  the  land  of  the  abutting  ownere." 

What,  then,  is  the  character  of  the  municipal  action  here  sub- 
mitted? Is  it  legislative  or  judicial  {  Inquiry  into  its  charao- 
ter  becomes  necessary  and  material. 

The  ordinance,  §  1,  provides: 

"Subject  to  the  terms  and  conditions  of  this  ordinance,  there 
is  hereby  granted  to  the  borough  of  Butler,  in  the  county  of 
Morris,  the  consent,  right,  and  privilege  of  constructing,  main- 
taining, and  operating  an  electric  light,  heat,  and  power  plant, 
together  with  the  necessary  distributing,  conveying,  and  trans- 
mitting means  and  system,  such  as  overhead  wires  and  cables, 
and  underground  cables,  subways,  conduits,  ducts,  appliances, 
and  appurtenances  of  every  kind  that  may  be  necessary,  useful, 
and  usually  connected  therewith,  and  necessary  poles  and  cross- 
arms,  in,  on,  through,  under,  along,  and  above  all  and  any  of  the 
parks,  highways,  parkways,  streets,  roads,  and  avenues  of  the 
township  of  Pompton,  in  the  county  of  Passaic,  and  state  of  New 
Jersey,  embraced  in  or  included  within  the  corporate  limits  of 
fire  district  No,  1  of  the  said  township  of  Pompton,  for  the 
usual  purposes  of  supplying  light,  heat,  and  power  to  purchasers, 
public  and  private,  wherever  applied  for  within  the  limits  of 
said  district  above  specified,  and  for  otherwise  disposing  of  the 
product  of  said  light,  heat,  and  power  plant  as  may  be  neces- 
sary." 

Strictly,  then,  the  ordinance  authorizes  the  borough  of  Butler 
to  erect  poles  and  cross-arms  to  be  located  in  the  parks,  high- 
ways, parkways,  streets,  roads,  and  avenues  of  the  township  of 
Pompton  with  wires  and  cables,  including  underground  cables, 
subways,  conduits,  etc.,  for  the  purpose  of  supplying  light,  heat, 
and  power  to  and  in  the  manner  prescribed  in  said  ordinance. 

Does  this  grant  or  privil^e  impose  an  additional  burden  upon 
the  land  of  the  abutting  owners? 

In  Andreas  v.  Gas  &  E.  Co.  61  N.  J.  Eq.  69,  47  AtL  555, 
Pitney,  V.  C,  at  pages  69  and  77  says: 

"The  object  of  the  bill  is  to  obtain  an  injunction  from  this 
eourt  to  prevent  the  defendant  from  erecting  poles  to  support 
electerie  wires  in  front  of  the  complainant's  land.    •    •    • 

"The  question,  then,  is. whether  the  placing  on  the  public 
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sidewalk,  the  fee  of  which  with  the  adjoining  property  is  owned 
by  the  complainant,  poles  for  that  purpose,  will  be  a  taking  of 
his  land.  I  am  of  the  opinion  that  it  will  be,  in  the  sense  that 
it  will  impose  upon  it  a  greater  burden  than  can  justly  be  im* 
plied  from  the  laying  out  of  a  highway  across,  or  the  dedication 
of  a  part  of  his  land  for  the  purposes  of  a  highway.  As  pointed 
out  by  Vice  Chancellor  Van  Fleet  in  the  Halsey  Case,  47  N.  J. 
Eq.  380,  20  Atl.  859,  the  lighting  of  streets  may  be  considered  as 
necessary  in  order  to  make  them  safe  for  use  at  sight.  But  this 
consideration  does  not  reach  the  lighting  of  the  interior  of  the 
houses  built  along  their  route. 

"It  is  a  matter  of  common  knowledge  that  the  larger  the  pole, 
and  the  more  numerous  its  arms  and  wires,  the  greater  the  nui- 
sance to  the  premises  before  which  it  is  erected.  So  that  it  is 
impossible  to  say  that  it  is  no  greater  injury  to  the  owner  of  the 
land  to  erect  thereon  poles  with  arms  for  the  purpose  of  conduct- 
ing a  current  of  electricity  sufficient  to  be  used  for  the  purpose 
of  power  and  for  private  lighting  in  a  large  district,  than  the 
erection  of  poles  for  a  more  restricted  purpose." 

And  this  doctrine  was  approved  in  Taylor  v.  Public  Service 
Corp.  75  K  J.  Eq.  371,  73  Atl.  118,  affirmed  in  78  N.  J.  Eq. 
300,  81  Atl.  1134;  Thropp  v.  Public  Service  Electric  Co.  83  N. 
J.  Eq.  664,  91  Atl.  318,  reversed  in  —  K  J.  — ,  93  Atl.  693. 

The  ordinance  under  review  provides  for  the  erection  of  poles 
and  stringing  of  wires  "for  the  usual  purposes  of  supplying  light, 
heat,  and  power  to  purchasers,  public  and  private,  whenever  ap- 
plied for  within  the  limits  of  said  district  above  mentioned." 

It  would  seem,  therefore,  that  the  "consent"  to  the  erection 
of  poles  and  the  stringing  of  wires  for  the  purpose  of  conduct- 
ing electric  current  to  supply  private  consumers  in  the  manner 
prescribed  in  the  ordinance  clearly  involves  "person  or  prop- 
erty" and  personal  rights,  and  imposes  an  additional  burden 
on  the  land  of  abutting  owners.  So  that,  the  action  of  the  mu- 
nicipal authorities  of  the  township  of  Pompton,  in  granting  the 
privilege  as  provided  for  in  the  ordinance,  was  judicial  in  quality, 
and,  being  judicial,  notice  was  requisite,  regardless  of  the  statute. 

The  ordinance  submitted  for  approval,  therefore,  having  been 
passed  without  ^^otice,"  the  "consent"  given  thereunder  is  in- 
valid and  the  Board  is  compelled  to  withhold  its  approval 
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The  Board  withholds  its  approval  of  the  ordinance,  and  the 
petition  is  dianussed* 

Board  of  Public  Utility  Commisflioners,  by  Ealph  W.  E. 
Donges,  President;  John  J.  Treacy,  John  W.  Slocum,  GommiB- 
eioners. 


NEW  JERSEY  BOARD  OF  PUBLIC  UTILITT  OOHMISSIONBRS. 

IN  BB  PUBLIC  SERVICE  RAILWAY  COMPANTY. 

RiHdenee'^Burden    •/    proof -^  DUcowUnuanoe    mf    BtO^    o/    school 
tickets. 

1.  Upon  a  proposed  discontinuance  of  the  sale  of  reduced  rate  school 
tickets  to  pupils  of  private  business  schools  operated  for  profit,  the 
burden  is  upon  the  utility  of  proving  the  necessity  and  reasonableness 
of  the  resulting  increase  in  fares,  and  the  reasonableness  of  the  removal 
of  such  pupils  from  the  class  receiving  reduced  rates. 

Discrimination  ^Reduced  rate  school  tickets -^  Discontinuance  of^ 
Private  Intsiness  schools, 

2.  The  mere  fact  that  private  business  schools  are  operated  for 
profit  does  not  entitle  a  railway  company  to  discontinue  the  sale  of 
reduced  rate  school  tickets  to  pupils  of  school  age,  attending  such  school. 

[November  9^  1915.] 

Pbocbb©iw0  to  determine  whether  the  increase  in  rates  result- 
isg  from  a  proposed  discontinuance  of  the  sale  of  reduced  rate 
school  tickets  to  pupils  of  private  business  schools  operated  for 
profit  is  reasonable;  discontinuance  disapproved. 

Appearances:  L.  D.  H.  Qihnour  for  the  company;  Thomas 
A.  Davis  for  complainants ;  F.  H.  Summer  for  the  Commission. 

Bjr  the  Commission:  On  September  22d,  1914,  the  Board 
entered  an  order  suspending,  for  a  period  of  two  months,  the  in- 
crease in  rates  resulting  from  a  discontinuance  by  the  Public 
Service  Railway  Company  of  the  sale  of  tickets  for  the  transpor- 
tation of  pupils  in  attendance  at  schools,  and  traveling  to  and 
from  schools  over  its  several  lines.  The  Board  fixed  October 
9,  1914,  Newark,  as  the  time  and  place  for  hearing  upon  the 
question  whether  the  increase  is  just  and  reasonable.  On  this 
date,  on  application  of  the  Public  Service  Railway  Company,  the 
hearing  was  adjourned  until  I^ovember  20th,  and  on  the  latter 

P.U.B.1916A. 


Digitized  by  VrrOOQ IC 


438      NEW  JERSEY  BD.  OF  PUBLIC  UTILITY  COMMISSIONEBS. 

date  was  ordered  continued  until  the  "first  Friday  in  July,  1915, 
that  the  Board  meets  in  Newark  for  formal  hearings."  Subse- 
quently the  time  and  place  of  hearing  were  made  July  12,  1916, 
at  Newark.  Hearing  was  held  on  that  date  and  also  in  the  city 
of  Jersey  City  on  July  14,  1915,  following  which,  the  matter 
went  to  conference. 

Following  the  adoption  by  the  Board  of  its  order  of  suspension, 
the  respondent  restored  the  old  rate  and  agreed  that  no  attempt 
would  be  made  to  discontinue  the  same  because  of  the  continuance 
of  the  date  for  hearing  beyond  the  statutory  period  when,  pend- 
ing determination  by  the  Board,  its  order  of  suspension  can  re- 
main effective.  The  rates  which  were  discontinued  are  now  in 
effect;  and  the  issue  to  be  determined  is  whether  the  increase, 
change,  or  alteration  which  would  result  from  their  withdrawal 
would  be  just  and  reasonable  and  should  be  approved  by  this 
Board. 

For  many  years  it  has  been  the  practice  of  the  railway  company 
and  its  predecessors  to  sell  tickets  to  school  children  at  less  than 
the  regular  5-cent  rate,  the  school  rate  being  about  3  cents.  In 
many  cases  municipal  ordinances  passed  before  the  enactment  of 
the  Public  Utility  law  required  the  company  to  transport  school 
children  at  the  reduced  fare.  The  duty  of  the  company  to  issue 
such  tickets  to  the  pupils  of  public  schools  is  not  questioned,  but  it 
is  insisted  that  there  should  be  no  obligation  on  the  part  of  the 
company  to  continue  the  issue  of  such  tickets  to  those  attending 
business  schools :  (a)  Because  such  reduced  rate  to  these  schools 
results  in  an  unreasonable  preference;  (b)  because  the  regular 
fare  of  5  cents  to  such  persons  is  reasonable;  (c)  because  a  re- 
duced rate  to  such  persons  is  unjust  and  unreasonable  to  the  pom- 
pany  and  to  the  other  patrons  of  the  railway;  (d)  because  a 
classification  of  those  to  whom  the  reduced  rate  school  ticket  is 
issued  is  itself  unreasonable  if  it  includes  those  attending  private 
business  schools. 

In  1911,  immediately  after  the  institution  of  this  Board,  by 
statute,  the  railway  company  made  an  attempt  to  discontinue  the 
issuance  of  all  school  tickets,  but  the  Board  suspended  the  pro- 
posed increase  in  fares,  and  upon  appeal  by  the  company  to  the 
supreme  court  the  order  of  suspension  was  sustained,  the  court 
holding  that  such  rate  and  such  classification  was  not  an  undue  or 
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xmreasonable  preference.    Public  Serrice  R  Co.  v.  Public  Utility 

Comrs.  81  K  J.  L.  363,  80  Atl.  27. 

[1]  As  the  present  effort  on  the  part  of  the  company  will  re- 
sult, if  consummated,  in  an  increase  of  fares,  the  burden  of  prov- 
ing the  necessity  for  and  reasonableness  of  such  increase  rests 
upon  the  company.  If  it  is  an  effort  to  force  out  of  a  classifica- 
tion, which  has  had  the  sanction  of  the  company  and  the  public 
for  many  years,  a  part  of  the  class,  the  burden  of  showing  the 
reasonableness  of  such  action  on  its  part  likewise  falls  upon  the 
company. 

[2]  The  only  evidence  offered  in  support  of  either  proposition 
is  the  uncontroverted  testimony  that  the  business  schools,  pupils  of 
which  would  be  affected,  are  conducted  for  profit.  In  essence, 
therefore,  the  company's  ailment  is  as  follows: 

All  school  children,  except  those  attending  business  schools,  are 
entitled  to  a  reduced  rate  of  transportation ;  those  attending  busi- 
ness schools  should  pay  an  increased  rate  because  such  schools 
are  conducted  for  pecuniary  profit.  The  fallacy  of  the  argument 
lies  in  the  assumption  that  because  the  teacher  may  receive  a 
stipend  from  the  pupil  for  instruction,  the  latter  shall  be  de- 
prived of  a  right  to  which  otherwise  he  would  be  entitled.  There 
is  probably  nothing  that  so  manifests  itself  in  the  public  policy 
of  the  state  as  its  fixed  purpose  to  further  the  education  of  the 
young  to  the  end  that  they  may  be  fitted  to  assume  the  duties  and 
responsibilities  of  citizenship.  The  citizenship  at  which  the 
state  aims  is  most  likely  to  be  found  when  the  largest  possible 
number  are  employed  in  useful  pursuits.  The  business  schools 
supplement  the  grammar  school  education,  which  the  state  gives, 
by  giving  a  training  for  commercial  employment  to  those  of  high 
school  age  who  cannot  or  will  not  avail  themselves  of  the  high 
school  course  which  the  state  furnishes.  The  business  school 
course  is  shorter  than  the  high  school  course.  The  end  obtained, 
however,  is  largely  the  same,  namely,  the  development  of  a  citi- 
zenry intelligent  and  useful.  To  hold  that  the  business  school 
pupil  of  school  age  shall  be  denied  the  right  to  the  same  rate  of 
fare  as  other  children  of  school  age  is  to  discriminate  against  him. 
To  hold  that  because  he  pays  for  an  education  during  the  years  of 
his  school  age,  the  more  quickly  to  befit  himself  for  a  useful 
occupation,  is  in  effect  to  penalize  him  for  doing  the  thing,  with- 
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out  expeiise  to  the  state,  that  the  state  aims  to  do  in  pursuance  of 
its  public  policy. 

The  supreme  court,  in  its  opinion  in  the  case  above  referred  to, 
indicated  that  the  practice  of  issuing  school  tickets  to  school  child- 
ren involved  neither  injustice  nor  discrimination;  the  company, 
either  by  agreement  with  the  municipalities  or  on  its  own  voli- 
tion without  agreement,  having  constituted  itself  an  auxiliary  of 
the  state  in  furthering  the  cause  of  education.  The  company 
having  failed  to  show  that  any  reasonable  distinction  can  be  made 
between  business  school  pupils  and  those  of  other  schools,  the 
supreme  court  decision  would  seem  to  include  such  pupils  aa 
among  the  school  children  to  whom  the  giving  of  a  reduced  rate 
is  not  unreasonable  nor  preferential. 

It  is  the  judgment  of  the  Board  that  the  Public  Service  Rail- 
way Company  has  not  shown  that  the  increase,  change,  or  altera- 
tion which  would  be  affected  by  the  discontinuance  of  the  sale  of 
tickets  for  the  transportation  of  pupils  in  attendance  at  schools, 
and  traveling  to  and  from  schools  over  its  several  lines,  is  just 
and  reasonable;  the  Board  is  not  satisfied  that  such  increase, 
change,  or  alteration  is  just  and  reasonable,  and  disapproves  of 
the  same. 

Board  of  Public  Utility  Commissioners,  by  Ralph  W.  E.  Don- 
gesy  President;  John  J.  Treacy,  John  W.  Slocum. 


NSTW  YORK  PUBMO  SBRVICE  COMMISSION,  FIRST  DISTRICT, 

IN  RE  BROtfX  GAS  &  ELECTRIC  COMPANY, 

[Case  No.  1667.] 

Valuation '^Overhead  eocpenaea -^  Allowance  for  engineering,  auper- 
vieion,  contractors*  profits,  etc.  —  Amount, 

1.  An  aUowance  of  20  per  cent  was  made  for  engineering,  super- 
vision, contractors'  profits  and  contingencies  and  incidentals  in  valuing 
the  property  of  a  gas  and  electric  utility  for  security  issue  purposes 
where  the  records  of  the  company  failed  to  show  the  amount  expended 
for  such  purposes. 

Vepreciaiion'^  Method  of  eontpuHng-^'* Wearing*'  value, 

2.  In  valuing  the  property  of  a  gas  and  electric  company  for  &•* 
curity  issue  purposes  the  New  York  Commission  computed  the  depre* 
elation  upon  the  "wearing"  value  or  value  for  use  after  deducting  the 
"salvage"  value. 
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TahuOion'^Land  appraised  a$  mueaaed  value  far  purpoaea  of  taaoa; 
tion. 

3.  Land  owned  by  a  gas  and  electric  utility  was  appraised  at  its 
asseased  value  for  pnrpoBes  of  taxation  in  yaluing  the  property  for  ae- 
curity  iasne  purpoaea. 

TaHuatian'^  Overhead    eoopenaea  ^^  AUowanee    for    develepmerU    ex^ 

penaea  preliminary  to  operation-^  Amount,  -^ 

4.  An  allowance  was  made  for  preliminary  and  development  ex- 
penses to  the  amount  of  12  per  cent  of  the  value  of  the  physical  property 
plus  the  amount  allowed  for  engineering,  supervisioUi  contractors' 
profits,  and  contingencies  in  valuing  the  property  of  a  gas  and  electric 
utility  for  security  issue  purposes. 

Seewrity  iMues  — Use  of  proceeds  to  reimtmrae  treasury  for  income 
expended  for  improvements, 

6.  Ihe  Bronx  Gas  ft  Electric  Company  was  authorised  to  reim- 
burse its  treasury,  out  of  the  proceeds  realized  from  the  sale  of  bonds, 
to  the  amount  of  $16,880.06  expended  from  income  for*  construction, 
extension,  and  improvement  of  ita  plant. 

(Hayward,  Commissioner,  dissents.) 

[September  28,  1916.] 

Appmoation  by  the  Bronx  Gas  &  Electric  Company  for  au- 
thority to  reimburse  its  treasury  out  of  the  proceeds  realized  from 
the  sale  of  bonds  to  the  amount  of  $16,880.05  expended  from  in- 
come for  construction,  extension,  and  improvement  of  its  plant ; 
granted. 

Wood,  Commissioner:  In  a  recent  application  to  the  Com- 
mission for  the  approval  of  an  issue  of  $200,000  bonds  the  Bronx 
Gas  &  Electric  Company  asked  permission  to  include  among  other 
items  the  sum  of  $16,880.06. 

'Tor  reimbursement  of  moneys  expended  from  income,  or  such 
other  moneys  in  the  treasury,  for  construction,  extension,  or  im- 
provement of  the  company's  plant  and  distribution  system  being 
the  balance  of  net  increase  of  fixed  capital  from  July  1,  1912,  to 
December  31, 1912,  not>previously  provided  for."  4  P.  S.  C.  K. 
(iBt  Dist.  N.  Y.)  199  at  202. 

These  expenditures  have  been  examined  by  the  electrical  engi- 
neer of  the  commission,  who  reports  that  the  various  items  com- 
posing this  amount  of  $16,880.05  have  been  checked  up  by  him 
and  that  the  money  has  been  properly  expended. 

Commissioner  Maltbie  in  virriting  the  opinion,  approving  of 
this  issue  of  $200,000  bonds  at  that  time,  which  was  adopted  by 
the  Commission,  stated  that, 
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'*The  Commission  has  under  consideration  with  the  company 
certain  changes  in  its  capital  accounts  and  balance  sheet.  Pend- 
ing the  settlement  of  these  adjustments,  it  is  considered  prefer- 
able and  the  company  has  given  its  consent  to  postpone  action 
upon  the  second  item  [$16,880.05]  above  noted  relative  to  the 
reimbursement  of  income. 

"As  many  improvements  and  additions  must  be  made  in  the 
plant,  because  it  serves  a  rapidly 'growing  area,  the  Commission 
authorizes  the  issuance  of  bonds  of  the  par  value  of  $200,000  to 
be  sold  at  95."     Ibid. 

As  a  settlement  of  these  adjustments  can  now  be  reached, 
action  by  the  Commission  on  this  application  should  no  longer 
be  withheld.. 

The  Bronx  Gas  &  Electric  Company  was  incorporated  in  1893. 
It  supplies  gas  and  electricity  to  a  large  part  of  what  is  known 
as  the  annexed  district  of  the  borough  of  The  Bronx,  or  that  por- 
tion of  the  borough  lying  east  of  the  Bronx  river. 

On  December  31,  1908,  the  capitalization  of  the  company  was 
as  follows:  $500,000  first  mortgage  bonds.  $486,500  capital 
stock.    It  had  also  a  mortgage  of  $30,100  on  its  real  estate. 

In  1910  the  Commission  authorized  the  company  to  execute  a 
mortgage  on  its  plant  and  property  for  $1,500,000,  the  bonds 
to  be  issued,  however,  only  in  amounts  as  approved  from  time 
to  time  by  the  Commission. 

On  January  14,  1910,  the  Commission  authorized  the  com- 
pany to  issue  $643,000  of  these  bonds  to  refund  the  issue  of 
$500,000  first  mortgage  bonds  then  outstanding,  and  to  pay  off 
its  real  estate  mortgage. 

Further  issues  of  this  $1,500,000  mortgage  have  been  author- 
ized from  time  to  time  as  follows : 

December  1,  1910   $154,000 

October  24,  1911  80,000 

April  29,  1913  200,000 

After  the  proceeds  of  the  $80,000  issuQ  authorized  October 
24,  1911,  had  been  expended,  the  company  spent  out  of  its  cur- 
rent fundf  $16,880.05  for  the  extension  and  improvement  of  its 
plant  and  distribution  system,  as  described  above. 

The  company  then  asked  to  have  this  expenditure  included  in 

P.U.R.1916A. 
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the  yarious  amoimts  for  which  it  made  application  to  issue  the 
$200,000  bonds. 

The  Commission  approved  the  application  for  this  bond  issue, 
and  the  same  procedure  was  followed  as  in  previous  cases.  The 
company  made  application  to  issue  this  amount  of  bonds,  and 
submitted  a  list  of  extensions,  improvements,  etc.,  it  desired  to 
make.  These  items  were  checked  up  by  the  engineers  of  the 
Commission,  and  found  proper  and  necessary.  The  company 
was  then  authorized  to  issue  these  bonds,  but  only  to  withdraw 
the  proceeds  of  the  issue  from  time  to  time  as  the  expenditures 
were  made  and  certified  to  by  the  engineers  of  the  Commission. 

The  last  of  this  $200,000  block  of  bonds  were  sold  the  early 
part  of  1915,  and  the  c(»npany  now  renews  the  application  to 
include  this  expenditure  of  $16,880.05  in  the  proceeds  of  this 
issue. 

The  electrical  engineer  has  certified,  as  stated  above,  that  this 
amount  has  been  properly  expended. 

Since  January  1,  1909,  the  company  has  recorded  all  of  its 
expenditures  under  the  uniform  system  of  accounts.  The  pro- 
ceeds of  its  bond  issues  have  been  expended  with  the  approval  of 
the  proper  departments  of  the  Commission,  and  the  company  has 
been  setting  aside  a  sum  of  about  $25,000  annually  to  provide 
for  depreciation  as  directed  by  the  Commission. 

Prior  to  January  1,  1909,  before  the  uniform  system  of  ac- 
counts was  adopted  and  ordered  by  the  Commission  to  be  put 
into  effect,  the  books  of  the  company  were  not  kept  in  detail  suflS- 
cient  to  afford  definite  information  either  as  to  the  total  cost  of, 
or  the  cost  of  different  items  of,  the  property  as  of  that  date  or 
the  amounts  at  which  these  various  items  should  be  credited  on 
retirement  Furthermore,  the  provision  made  by  the  company 
for  depreciation  was  considered  inadequate. 

A  valuation  should  therefore  now  be  adopted  for  the  property 
as  of  December  31,  1908.  The  retirement  values  for  the  differ- 
ent classes  of  property  should  be  fixed  and  the  books  of  the  com- 
pany corrected  accordingly. 

An  appraisal  was  made  of  the  plant  and  property  of  the  Bronx 
Gas  &  Electric  Company  as  of  December  31,  1908,  by  the  trans- 
portation department  of  the  Commission,  under  the  direction  of 
Mr.  E.  G.  Connette,  in  1909,  and  valuations  showing  the  net 
P.U.B.1916A. 
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cost  arrived  at  which  have  been  accepted  by  the  company.  The 
net  cost  of  the  plant  and  property  of  the  company  as  of  that  date 
has  thus  been  ascertained,  and  when  the  depreciation  has  been 
deducted,  and  the  "overhead"  charges  added,  the  valuation  of  the 
property  and  equipment  can  be  agreed  upon  the  retirement  val- 
uations fixed. 

The  fixed  capital  of  the  company  as  of  December  81,  1908, 
can  then  be  set  up  upon  its  books  in  accordance  with  these  val- 
uations and  its  capital  accounts  and  balance  sheet  adjusted  to 
conform  therewith. 

Appraisal  of  Physical  Property. 

[1]  The  electrical  engineer  of  the  Oonunission  has  prepared 
the  following  tables  showing  the  various  items  at  the  values  ob- 
tained by  him  in  the  appraisal  aa  of  December  31, 1908: 
P.U.R.1»1U.     .,/•  '  ' 
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Schedule  "No.  1  shows  the  values  listed  in  groups  under  head- 
ings as  adopted  in  the  ^^uniform  system  of  accounts."  It  is  a 
summary  of  the  succeeding  sheets. 

Column  No.  1  on  this  schedule  shows  the  net  cost  of  the  vari- 
ous items  as  shown  by  the  inventory. 

Column  No.  2  adds  2  per  cent  for  incomplete  inventory  to 
cover  such  miscellaneous  items  as  may  not  have  been  included. 

The  figures  in  these  two  columns,  however,  give  only  the  net 
cost  without  allowance  for  any  "overhead  expenses." 

The  Commission  has  held  in  all  similar  cases  that, 

"Some  allowance  should  be  made  for  engineering,  supervision, 
contingencies,  incidental  expenditures,  and  general  contractors* 
profits."  Re  Queens  Borough  Gas  &  E.  Co.  2  P.  S.  C.  R.  (1st 
Dist.  N.  Y.)  544  at  561, 

This  principle  has  also  been  followed  in  Brooklyn  Borough 
Gas  Co.  Cases  (2  P.  S.  C.  R.  [1st  Dist.  N.  Y.]  620  at  633, 
4  P.  S.  C.  R.  [Ist  Dist.  N.  Y.]  328  at  337) ;  Kings  County 
Lighting  Co.  Case  (2  P.  S.  C.  K  [1st  Dist.]  N.  Y.  659  at  680). 

As  in  the  Queens  Borough  Gas  &  E.  Co.  Case,  2  P.  S.  C.  R. 
(1st  Dist.  N.  Y.)  544  at  564,  "ordinarily  one  would  expect  that 
the  company  itself  would  have  data  upon  which  to  base  an 
estimate  of  a  reasonable  allowance  for  these  items.  In  this  case 
the  company  has  produced  no  such  data,  and,  as  the  early  records 
are  missing,  an  estimate  must  be  based  upon  general  knowledge 
and  experience." 

In  this  case  also  the  records  of  the  Bronx  Gas  &  Electric 
/  Company  do  not  furnish  the  desired  information,  and  a  conserva- 
tive average  has  been  taken  of  the  allowances  made  by  this  and 
other  Commissions  in  analogous  cases. 

These  allowances  are  shown  by  the  following  table: 

P.U.R.1916A. 
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GomxniaBloo  nd  OMe 

Ensrineerinir.  Sapervi- 

■ion,  OoDtrftctor'B 

Profit.  Etc. 

Preliminary  and 

New  York,  let  IXrtriot : 

Brooklyn  Borough  Gas  Co 

2  P.  S.  C.  R.  (iBt  Dist.  N.  Y.)  620. . . 
4  P.  8.  C.  R.  (l8t  Diflt.  N.  Y.)  828. . . 

Qaeens  Borough  Gas  &  E.  Co 

2  P.  8.  C.  R.  (l8t  DiBt.  N.  Y.)  644. . . 

Kings  County  Lighting  Co 

2  P.  8.  0.  R.  (let  Dist.  N.  Y.)  659. . . 

New  York,  2d  District: 

Westchester  Lighting  Co.  (X) 

See  Note 
New  Jersey  Board  of  Public  Utility  Com- 

missioners 

(A} 

22% 
16.5% 

20% 

21.8% 

*21% 
•17.6% 

B 

18% 
17% 

16.7% 

12% 

13% 

Public  Service  Gas  Company  of  N.  J.  . . 
RftT)OTt  and  Order 

30% 

Dec.  26,  1912 

(A)  Average  per  cent  added  to  cost  of  all  physical  property,  exclusive 
oi  land. 

(B)  Percentage  on  present  value  of  physical  property,  including  land. 
(#)  Includes  going  concern  value. 

(*)   Includes  interest  during  construction. 

(X)  Cases  Nos.  100-474-553-1554-1584  all  decided  under  one  case.  De- 
cember 22,  1914.    P.  8.  C.  2d  Dist.  Report  No.  194. 

Taking  20  per  cent  as  the  average  amount  aDowed  by  this  and 
other  Commissions  in  these  various  cases  as  the  ^'overhead'' 
charge  for  "engineering,  supervision,  contractors'  profits,"  etc., 
the  third  column,  schedule  1,  gives  the  values  of  this  20  per  cent 
addition  for  each  item. 

Column  No.  4  gives  the  net  cost  plus  these  additions. 

Column  No.  5  shows  the  total  depreciation,  and  column  No. 
6,  the  values  at  which  these  accounts  should  be  retired. 

DepreciatioTL 

[2]  The  report  of  the  transportation  department  of  the  Com- 
mission regarding  the  appraisal  of  the  Bronx  Gas  &  Electric 
Company,  dated  October  11,  1909,  states: 

"The  property  in  general  is  in  very  good  condition  from  a 
physical  standpoint  .  .  .  there  being  practically  no  neglect 
or  deferred  maintenance." 

In  his  appraisal  Mr.  Wilder  estimated  accrued  depreciation 

of  the  plant  and  equipment  of  the  company  as  of  December  31, 
P.U.R.1916A. 
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1008,  upon  the  basis  of  the  expired  life  of  the  various  portions 
of  the  property  as  shown  by  the  records  of  the  company  and  life 
tables  of  the  property  as  used  in  other  cases  with  such  modifi- 
cations as  were  considered  necessary  in  view  of  the  local  condi- 
tions. 

A  similar  procedure  has  been  followed  as  in  other  eases  before 

the  Commission. 
P.U.B.1916A. 
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In  the  tables  on  schedule  2,  the  scrap  value  and  depreciation 
has  been  figured  out  on  each  item,  as  shown  in  columns  Noa.  3, 
4,  5,  and  6. 

Column  No.  3  on  this  schedule  shows  the  ^'salvage"  or  scrap 
value  which  can  be  obtained  when  the  article  has  become  obsolete 
and  is  retired.  "Salvage"  value  cannot  be  computed  in  every 
instance,  but  can  be  approximately  estimated  in  most  cases. 

Column  No.  4  shows  the  "wearing*'  value  or  value  for  use 
after  deducting  the  "salvage^  value  whenever  there  is  any.  "De- 
preciation" is  figured  upon  the  "wearing*'  value  of  the  various 
items. 

Columns  5  and  6  give  the  "age"  of  the  various  items  as  of 
December  31,  1908,  and  the  "yearly  rate  of  depreciation." 

The  total  depreciation  figured  on  this  basis  is  shown  in  the 
7th  column  and  the  "retirement"  value  in  the  8th  column.  Each 
account  is  summarized,  the  totals  being  shown  under  each  column, 
and  these  totals  will  be  found  to  agree  with  the  corresponding 
ones  on  the  summary  or  schedule  No.  1. 

The  last  schedule  contains  the  table  of  corrections  for  the 
value  of  apparatus  contained  in  the  above  list,  which  has  since 
been  retired.  This  change  is  made  necessary  by  the  fact  that 
the  company  retired  these  items  at  net  cost.  Since  these  items 
are  now  to  be  set  on  the  ledger  at  depreciated  value  based  on  net 
cost  plus  2  per  cent  and  20  per  cent  allowances,  it  is  necessary 
to  change  the  amounts  to  what  they  would  have  been  had  these 
revised  figures  been  on  the  ledger  originally. 

Land. 

[3]  The  assessed  valuation  of  the  real  estate  without  improve- 
ments, owned  by  the  company  in  1908,  as  it  appeared  on  the 
city's  tax  list  for  taxation  purposes,  was  $68,000.  For  the  same 
land  in  1915  the  assessed  valuation  was  $84,600,  showing  an 
increase  in  tax  value  of  $16,600.  It  is  fair  to  assume  that  the 
assessed  values  for  1908  represented  a  conservative  estimate  of 
the  value  of  the  land  at  that  time.  It  has  also  appreciated  con- 
siderably in  value  since  then,  as  shown  in  the  tax  values  for 
1915. 

In  the  appraisal  made  by  the  electrical  engineer,  the  land 
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has  been  taken  at  the  asseseed  valuation  for  1908,  as  shown  on 
sheet  No.  7. 

Preliminary  and  Development  Expense. 

[4]  The  Bronx  Gas  &  Electric  Company  was  incorporated  in 
1893  and  commenced  business  in  1895.  The  electrical  industry 
was  then  in  its  infancy.  The  gas  business  had  not  advanced 
to  its  present  state  of  development^  and  was  then  in  a  compara- 
tively crude  state  as  compared  with  that  of  the  present  day. 
The  company's  franchise  rights  and  field  of  operations  covered 
a  sparsely  settled  territory,  which  extends  over  a  large  area,  the 
so-called  annex  district  in  the  Bronx.  In  short,  it  was  a  period 
when  investors  in  public  utility  corporations  expected  a  larger 
return  upon  their  investment  than  they  can  to-day. 

The  company  had  then  as  now  the  question  before  it  of  its 
ability  to  market  its  bonds  and  so  raise  funds  to  meet  the  require- 
ments of  the  territory  it  served. 

I  believe  that  public  utility  companies,  especially  those  begin- 
ning business  in  new  territory,  are  entitled  to  a  legitimate  sum 
for  certain  expenses  that  must  be  met  before  the  plant  can  com- 
mence operation. 

This  Commission  has  recognized  these  conditions  in  all  similar 
cases  that  have  come  before  it  and  has  made  allowances  accord- 
ingly. 

This  is  specifically  set  forth  in  the  opinion  adopted  in  the 
Queens  Borough  Gas  &  Electric  Company  Case,  2  P.  S.  C.  K. 
(Ist  Dist.  K  Y.)  544  at  564. 

"There  are  certain  expenses  connected  with  every  undertak- 
ing which  are  not  represented  by  physical  property,  but  which 
must  be  incurred  before  the  plant  is  operated.  These  relate  to 
the  initial  promotion  of  the  scheme  and  the  organization  of  the 
company.  Investors  miist  be  interested,  lawyers  and  engineers 
must  be  consulted,  and  franchises  and  permits  must  be  secured. 
Interest  and  taxes  during  the  period  of  construction  must  be 
paid,  and  as  there  are  no  earnings,  they  must  be  included  as  part 
of  the  cost  of  the  undertaking.  There  are  also  other  expenses 
connected  with  the  experimental  and  trial  operation  of  machinery 
and  the  adjustment  of  various  parts,  eta,  which  antedate  opera- 
tion.    •     •     • 
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"It  is  obvious  that  the  whole  cost  would  not  bear  interest  for 
the  equated  period,  as  funds  would  be  provided  only  as  needed. 
Certain  apparatus  would  be  purchased  just  before  operation  be- 
gins, and  therefore  it  would  not  be  unfair  to  the  company  to 
compute  interest  and  taxes  upon  one-half  'reproduction  cost'  plus 
the  cost  of  land  and  other  preliminary  and  development  ex- 
penses." 

An  allowance  of  16.7  per  cent  was  made  in  this  case. 

In  the  Second  Reorganization  Plan  Third  Avenue  R.  Co.  2 
P.  S.  C.  E.  (Ist  Dist.  N.  T.)  pp.  405,  407,  the  Comimssion  held: 

"As  already  pointed  out,  no  allowance  has  yet  been  made  for 
interest  and  taxes  during  construction,  organization  expenses, 
and  other  development  charges.  Certain  items  must  still  be  add- 
ed in  order  to  determine  the  full  present  value  of  the  property. 

"It  should  be  recalled  that  certain  general  items  have  already 
been  included  in  the  appraisal,  such  as  engineering,  general  super- 
intendence, and  administration  during  construction.    .    .    . 

"Interest  during  construction  is  undoubtedly  a  proper  capital 
charge.  Both  Mr.  Connette  and  Mr.  Ploy  [men  experienced  in 
utility  appraisal]  agree  that  the  average  period  of  construction 
would  be  about  two  years,  and  this  estimate  seems  reasonable. 
As  it  is  not  necessary  to  raise  the  entire  cost  of  the  undertaking 
before  work  begins,  but  only  such  portion  from  time  to  time  as 
will  pay  for  the  work  completed,  and,  as  several  large  expendi- 
tures need  not  be  incurred  until  just  before  the  road  is  opened, 
it  is  customary  to  estimate  the  interest  as  equivalent  to  the  nor- 
mal rate  upon  the  whole  cos't  for  one  half  the  period  of  construc- 
tion or  upon  one  half  the  amount  for  the  full  period." 

In  the  Brooklyn  Borough  Case  2  P.  S.  C.  R.  (1st  Dist.  K  Y.) 
620  at  637  the  Commission  held : 

"This  subject  is  .  •  .  generally  discussed  in  the  opinion  in 
the  Queens  Borough  Case.  Applying  the  principles  therein  out- 
lined it  is  believed  that  an  allowance  of  $180,000  is  sufficient  to 
cover  all  preliminary  and  development  expenses  including  in- 
terest and  taxes  during  construction." 

$180,000,  the  allowance  made  in  this  case,  amounted  to  18  per 
cent  of  the  value  of  "physical  property." 

In  the  Kings  County  Lighting  Co.  Case  2  P.  S.  C.  R.  (Ist 

Dist.  N.  T.)  page  686,  the  Commission  quoted  and  approved  its 
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previous  opinion  adopted  in  the  Queens  Borough  Case  in  regard 
to  "preliminary  and  development  expenses/' 

The  table  on  page  447  shows  the  allowances  made  by  this  and 
other  Commissions  in  similar  cases  for  this  "preliminary  and  de- 
velopment" charge. 

Taking  12  per  cent  as  a  conservative  average  of  these  allow- 
ances, I  believe  that  the  sum  of  $107,020,  or  12  per  cent,  should 
be  allowed  the  Bronx  Gas  &  Electric  Company  to  cover  this 
charge  for  "preliminary  and  development  expenses.*' 

Resume. 
Summarizing  the  estimates  given  in  the  appraisal  made  by  the 
Commission  and  taking  a  conservative  average  of  the  allowances 
made  by  this  and  other  Commissions  in  similar  cases,  the  follow- 
ing table  is  obtained  upon  the  basis  of  reproduction  cost  less  de- 
preciatioUi 

lUsum^  of  Appraisal 

Bronx  Oaa  d  Electrio  Company. 

(Made  by  Transportation  Department  as  of  December  31,  1908) 

Net  cost  of  tangible  property  exclusive  of  land   $785,608.44 

Two  per  cent  added  for  incomplete  inventory 15,710.17 

Contractor's  profit,  engineering,  administration,  contingencies 
and  incidentals  20%  (average  amount  allowed  by  the  Com- 
mission in  other  cases)    160,243.71 

$961,462.32 
Accrued  depreciation  on  tangible  property  other  than  land  as 
estimated  by  the  Electrical  Engineer  and  shown  on  accom- 
panying tables 137,722.47 

$823,739.85 
Land  owned  by  Bronx  Gas  ^  Electric  Co.  as  of  December  3l8t, 

1908,  and  appraised  at  the  assessed  valuation  of  that  year         68,100.00 

Value  of  plant  on  December  31,  1908 $891,839.85 

Preliminary  and  Development  expense  12%   107,020.68 

Fixed  Capital   (as  of  December  31,  1908)    $998,860.53 

The  Balance   Sheet  of  the  Company  as  of  December   Slst, 
1908,  shows  the  following  current  assets  and  liabilities: 

Assets 

Cash    $46,955.54 

Accounts  receivable  City  of  New  York   60,200.71 

Consimiers'  accounts  receivable   23,564.79 

Materials  and  supplies    27,402.45 

Miscellaneous  assets  and  suspense  items 20,324.51 

$177,448.00 
P.U.R.1916A. 
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LiaJnlities 

Taxes  accrued $19,550.68 

Interest  accrued  on  funded  debt   '.....  13,109.20 

Consumers'  deposits   22,283.73 

Miscellaneous  accounts  payable  23,530.69 

Bills  payable    45,000.00 

Other  unfunded  debt    8,851.29 

$132,415.59 

Excess  of  current  assets  over  current  liabilities   $45,032.41 

The  total   assets   and   total   liabilities   as   of   December   31, 
1008,  may  be  briefly  restated  as  follows: 

Assets 

Fixed  capital  as  per  appraisal '•  • .     $998,860.53 

(Including  allowances  for  "overhead"  expenses) 

Excess  of  current  assets  over  current  liabilities   (as  per  fore- 
going table)    45,032.41 

$1,043,892.94 
Liabilities 

First  mortgage  bonds $500,000.00 

Real  estate  mortgage   30,100.00 

Capital  stock   486,500.00 

$1,016,600.00 

The  foregoing  comparison  of  assets  and  liabilities  shows  clear- 
ly that  on  December  31,  1908,  the  Bronx  Gas  &  Electric  Com- 
pany had  assets  well  in  excess  of  its  liabilities  and  capital  stock. 

Since  January  1,  1909,  as  previously  stated,  all  expenditures 
have  been  recorded  in  accordance  with  the  uniform  system  of 
accounts  and  methods  prescribed  by  the  Commission. 

On  December  31,  1908,  the  total  value  of  the  fixed  capital  of 
the  Bronx  Gas  &  Electric  Company  as  appraised  by  the  Commis- 
sion (table  1,  page  445),  together  with  the  customary  allowances 
for  "overhead  charges"  as  adopted  by  the  Commission  in  all 
similar  cases,  amounted  to  $998,860.53. 

I  recommend : 

That  this  sum  of  $998,860.53  be  taken  as  the  value  of  the 
plant  as  of  that  date. 

That  the  Bronx  Gas  &  Electric  Company  be  directed  to  ad- 
just its  accounts  for  fixed  capital  December  31,  1908,  in  accord- 
ance with  the  valuations  contained  in  the  foregoing  schedules 
prepared  by  the  electrical  engineer ; 

That  the  company  also  be  directed  to  adopt  the  retirement 
values  fixed  by  the  electrical  engineer  in  these  schedules ; 

Also  that  the  company  be  directed  to  make  corrections  for 
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property  retired  since  December  81,  1908,  in  accordance  with 
the  schedule  prepared  by  the  electrical  engineer ;  these  schedules, 
80  far  as  necessary,  to  form  part  of  the  order;  and  all  of  these 
schedules  to  -be  furnished  to  the  company  to  be  made  part  of 
its  permanent  records. 

[5]  That  the  application  of  company  to  reimburse  its  treas- 
ury for  the  amount  of  $16,880.05  expended  from  income  "for 
construction,  extension,  and  improvement  of  its  plant,  etc.," 
be  granted,  and  that  it  be  allowed  to  withdraw  the  proceeds 
from  the  sale  of  bonds  as  authorized  by  the  Commission  in  case 
No.  1667  (4  P.  S.  0.  R  [lat  Dist.  N.  Y.]  199). 

SUPPLEMENTARY  MEMORANDUM  NO.  1. 

Wood,  Commissioner:  In  the  foregoing  opinion  I  have  rec- 
ommended that  an  allowance  of  20  per  cent  should  be  made  for 
"contractors'  profits,"  "engineering  supervision,''  "contingencies 
aad  incidentals,"  etc.,  over  and  above  the  net  cost  of  the  prop* 
erty.  It  has  been  asserted  that  this  item  is  too  large  and  should 
be  reduced  to  10  per  cent. 

I  believe  that  individuals  or  corporations  that  are  willing  to 
invest  their  funds  in  development  enterprises  or  in  the  securities 
of  public  utility  companies  that  assist  in  opening  up  or  serving 
new  territory  deserve  fair  and  liberal  treatment.  And  further 
that  the  investment  of  funds  and  expenditures  such  as  these 
should  be  encouraged  by  those  in  authority  as  far  as  it  is  con- 
sistent and  proper. 

Every  public  utility  corporation,  be  it  a  gas,  electric  light,  or 
street  railway,  always  aids  in  the  development  of  the  territory 
it  serves,  particularly  new  and  sparsely  settled  sections,  pro- 
vided it  furnishes  proper  and  adequate  facilities. 

During  the  construction  period  of  public  utility  corporations 
many  and  varied  expenses  have  to  be  met,  contractors  must  be 
allowed  a  fair  profit,  or,  if  the  work  is  done  by  the  company 
itself,  proper  supervision  must  be  provided  for.  Engineers  must 
be  employed  to  supervise  construction  and  installation  of  plant 
and  equipment,  and  a  sum  must  be  set  aside  to  meet  unfore- 
seen contingencies  which  are  bound  to  occur  in  every  undertak- 
ing of  this  character. 
P.U.R.1916A. 
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In  appraising  the  plant  and  equipment  of  a  public  utility 
company  a  fair  allowance  should  be  made  for  all  these  items. 

Ten  per  cent  for  "contractors'  profits/'  6  per  cent  for  "en- 
gineering supervision/'  and  10  per  cent  for  "contingencies  and 
incidentals/'  are  allowances  that  are  figured  on  a  most  conserv- 
ative basis  when  taken  individually.  I  have  taken  them  col- 
lectively, and  recommended  that  an  allowance  of  20  per  cent  be 
made  for  these  items.  In  several  cases  as  decided  by  this  Com- 
mission, a  larger  amount  has  been  found  to  be  justified,  but  the 
figure  I  have  taken  represents  a  conservative  average  of  the 
previous  allowances  that  have  been,  made  by  this  and  other  Com- 
missions. 

In  the  Kings  County  Case,  People  ex  rel.  Kings  County  Light- 
ing Co.  V.  Willcox,  156  App.  Div.  603,  141  'N.  Y.  Supp.  677; 
affirmed  in  210  K  Y.  479,  51  L.R.A.(KS.)  1,  104  K  E.  911, 
an  allowance  for  these  items  of  21.6  per  cent  arrived  at  in  this 
manner  was  made  and  received  the  approval  of  the  appellate 
division. 

Expenditures  such  as  these  must  be  made  and  provided  for  in 
some  form.  If  the  corporations  do  not  receive  fair  and  liberal 
treatment,  and  are  denied  the  right  to  include  such  items  in 
their  expenditures  to  be  reimbursed  by  the  sale  of  securities,  ex- 
tension work  will  come  to  a  stop.  There  will  be  no  inducement 
or  encouragement  to  attract  capital  to  assist  in  the  development 
of  new  localities.  Proper  and  necessary  additions  and  exten- 
sions to  existing  plants  will  not  be  made  and  new  enterprise  will 
be  discouraged. 

Six  per  cent  and  over  can  be  secured  by  investing  in  the  first 
mortgage  bonds  of  going  corporations  without  incurring  the 
risk  that  always  attends  new  development  undertakings. 

In  appraising  the  plant  and  equipment  of  public  utility  com- 
panies I  believe  that  the  same  principles  should  be  followed  and 
the  same  treatment  accorded  to  companies  that  have  already 
constructed  their  plants  as  is  accorded  to  new  corporations  just 
starting  construction,  provided  conditions  are  similar.  Simply 
because  a  corporation  has  already  constructed  its  plant  and  has 
its  funds  invested  which  it  cannot  take  out  does  not  alter  the 
treatment  it  should  receive,  nor  the  principles  that  should  bo 

followed  in  making  the  appraisal. 
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This  and  other  Oommissions  have  adopted  this  practice  in- 
▼ariablj  in  the  past,  and  in  all  decided  cases  have  made  al- 
lowances in  accordance  with  the  principles  I  have  mentioned. 
As  stated  above,  more  liberal  figures  have  been  taken  in  a  num- 
ber of  instances  than  that  which  I  have  recommended. 

Similar  ai^mnents  apply,  and  the  same  principles  should  be 
followed  in  the  allowances  that  shonld  be  made  for  ^'prelimi- 
nary and  development  expenses." 

As  this,  however,  has  been  specifically  set  forth  in  all  similar 
cases  decided  by  this  Commission,  extracts  from  which  decisions 
I  have  quoted  in  the  foregoing  opinion,  and  as  it  has  not  been 
questioned  here,  I  simply  call  attention  to  it  in  passing* 

SUPPLEMENTARY  MEMORANDUM  NO.  2. 

Wood,  Commissioner:  In  my  opinion  regvding  the  dispo- 
sition of  the  above  application  had  before  the  Commission,  I 
have  recommended  that  the  application  of  the  company  be  grant- 
ed and  that'  it  be  directed  to  follow  a  certain  procedure  (see 
page  460)  in  adjusting  its  accounts.  I  would  like  to  add  a  few 
additional  facts. 

The  plant  and  property  of  the.Bronx  Gas  &  Electric  Company 
has  been  twice  appraised  by  this  Commission,  as  of  December 
31,  1908.  Since  that  date  all  expenditures  have  been  made  in 
accordance  with  the  uniform  system  of  Accounts  and  all  values 
are  of  record. 

The  first  appraisal  was  made  independently,  and  the  second 
one  in  conjunction  with  the  company.  The  valuations  of  the 
various  items  in  these  appraisals  have  been  agreed  upon  with 
the  company  and  are  contained  in  the  tables  attached  herewith. 

The  net  cost  of  the  equipment,  to  reproduce  new,  has  been 
appraised,  but  no  allowance  in  this  figure  has  been  made  for 
any  "overhead  charges.^^  To  these  figures,  therefore,  in  the 
accompanying  tables,  an  allowance  of  20  per  cent  for  "contrac- 
tors' profits,  engineering  supervision,  contingencies,  incidentals, 
etc.,"  has  been  added.  This  figure  of  20  per  cent  represents  a 
conservative  average  of  the  allowances  made  by  this  and  other 
Commissions  in  deciding  analogous  cases.  It  follows  a  prece- 
dent established  by  this  Commission  in  deciding  every  similar 

case  that  has  come  before  it 
P.U.R.1916A. 
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I  would  like  to  call  attention  to  the  fact  that  I  have  recommend- 
ed that  the  sum  of  $137,722.4:7  for  "accrued  depreciation"  bo 
deducted  from  the  "net  cost''  of  the  property.  When  the  state- 
ment is  made  that  $267,264.39  is  added  for  overhead  expenses 
(viz.,  $160,243  for  "contractors'  profits,  engineering,  etc,"  and 
$107,020  for  "preliminary  and  development  expenses")  (see 
page  459,  my  opinion)  it  should  also  be  stated  that  the  sum  of 
$137,722  has  been  deducted  for  "accrued  depreciation"  on  "tan- 
gible property  other  than  land,"  as  estimated  by  the  electrical 
engineer.  Therefore,  instead  of  adding  $267,264  to  the  basic 
figures  of  the  engineers,  the  net  addition  is  but  $129,542. 

These  are  smaller  percentages,  than  have  been  allowed  in  a 
number  of  similar  cases  previously  decided  by  this  and  other 
Commissions  (see  page  447  my  opinion). 

It  should  be  borne  in  mind  that  this  appraisal  is  as  of  De- 
cember 31,  1908.  The  capitalization  of  the  company  at"  that 
date  was  $1,016,000. 

Since  then  the  plant  and  property  of  the  company  have  in- 
creased to  about  $1,500,000. 

The  total  net  "overhead  charges"  I  have  recommended  to  be 
allowed  are  therefore  but  about  8  per  cent  of  the  present  capital- 
ization of  the  company.  They  amount  to  about  18  per  cent  of 
the  capitalization  of  December  31,  1908. 

When  the  sum  of  $137,722,  the  amount  I  have  recommended 
for  "accrued  depreciation,"  is  deducted  from  the  sum  of  $160,- 
213,  allowed  for  "contractors'  profits,  engineering,  supervision, 
incidentals,  etc.,"  the  net  amount  to  be  added  to  the  net  cost  of 
the  property  as  appraised  by  the  engineers  is  but  $22^523. 

This  sum  about  2^  per  cent  of  the  capitalization  of  the  com- 
pany as  of  December  31,  1908. 

It  amounts  to  about  1^  per  cent  of  the  present  capitalization. 

In  previous  hearings  held  on  the  authorization  of  this  mort- 
gage and  before  any  bonds  were  authorized  to  be  issued  (case 
No.  1160,  pages  87  to  89)  it  was  specifically  shown  that  the 
securities  of  this  company  were  issued  to  a  construction  com- 
pany, James  Hennessy  &  Ck)mpany. 

This  construction  company  originally  surveyed  the  field,  pup- 
chased  the  land,  and  erected  the  buildings  and  equipment  for  the 
Bronx  Gas  &  Electric  Company.     When  the  plant  was  made 
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into  a  going  concern,  it  was  turned  over  to  the  operating  com- 
pany, the*  present  Bronx  Gas  &  Electric  Company.  The  testi- 
mony in  these  hearings  showed  that  the  records,  however,  of  the 
original  expenditures  hy  the  construction  company,  are  miss- 
ing, and  notwithstanding  diligent  inquiry  by  this  Commission 
they  cannot  be  obtained.  There  is  no  proof  that  the  books  of 
the  construction  company  are  at  present  in  existence.  This  is 
shown  in  the  "record"  by  the  letter  of  E.  H.  Rosenquest,  presi- 
dent of  the  Bronx  Gas  &  Electric  Oompany,  which  is  made  part 
of  the  testimony  of  this  case  No.  1160.  In  his  letter  Mr.  Rosen- 
quest  states: 

*T!  am  unable  to  find  any  records  or  documents  bearing  on 
the  relationship  between  Heiftiessy  &  Company  and  the  Bronx 
Gas  &  Electric  Company." 

In  similar  cases,  the  Conunission  has  been  unable  to  obtain 
the  early  records  of  various  companies  and  has  made  the  allow- 
ances as  per  table  contained  in  page  447  of  my  opinion.  In  one 
case,  especially.  Kings  County  Lighting  Company,  this  valu- 
ation was  upheld  by  the  appellate  courts. 

I  do  not  agree  with  Commissioner  Hayward  that  in  the  New 
York  &  N.  S.  Traction  Case,  3  P.  S.  C.  K.  (1st  Dist.  N.  Y.) 
67,  the  actual  overhead  charges  amoimted  to  only  9  per  cent 

In  the  Commissions  opinion  above  referred  to  the  New  York 
&  North  Shore  Traction  Company  is  divided  into  two  divisions : 

(1)  Mineola  Division, 

(2)  Hicksville  and  Flushing  Division  including  Whitestone 
Branch. 

Mineola  Division. 

Analyzing  the  cost  voucherB  for  **Mineola  Division"  (3  P.  8. 
C.  R.  [Ist  Diet.  N.  Y.]  73)  we  find  net  cost  of  physical  prop- 
erty other   than  land    $278,492.71 

It  is  stated,  however,  that  about  20  per  cent  of  this  item  was 
for  work  done  by  subcontractors,  and  doubtless  includes  a 
margin  for  profit,  engineering,  superintendence,  legal  ex- 
penses, etc.  (see  footnote,  page  73). 

Deducting  therefore  this  amount  ($55,698.64)  we  have  $222,- 
794.17  as  the  sum  on  which  the  following  items  constitute 
the  "overhead  charges"   $222,794.17 

(a)  Contractors'  profits,  engineering,  supervision, 
incidentals,  etc.:  ^ 

Construction  company  charges   $20,661.35 

Engineering 2,776.49 

P.U.R.1916A.  30 
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Administration,  oontingencies,  damages  and  in- 
cidentals     

Additional  amount  allowed  for  engineering  .  •  •  • 

These  items  amount  to  20%  of  the  net  cost  of 
physical  property, 
(b)   Preliminary  and  development  expenses: 

Franchises  and  consents 

Organization  of  company 

Expense  of  stock  and  bond  issues 

Legal  expenses   

Interest  during  construction   

Taxes  during  construction   


5,108.63 
10,000.00 


$3,482.86 
2,794.40 
8,526.00 
5,116.01 
7,600.00 
12.50 


$44,446.47 


These  items  amount  to  10%  of  the  net  cost  of 

physical  property. 
Land 


Adding  these  items  together  we  obtain  a 
for  the  cost  of  the  Mineola  Line  of  .... 


total 


■$278,492.71 
44,446.47 
22,430.77 
6,690.00 


$22,430.n 


6,690.00 


$352,059.95 

The  Commission  held  (page  74)  that  "combining  the  various 
factors,  it  is  found  that  upon  February  1,  1908,  the  Mineola  line 
represented  an  investment  fairly  estimated  at  from  $350,000  to 
$865,000." 

HickavUle  d  Flushing  Division  Including  Whitesione  Braneh. 

Analyzing  the  cost  vouchers  for  the  "Hicksville  &,  Flushing 
Division  including  Whitestone  Branch"  (page  78)  we  find 
the  net  cost  of  physical  property  other  than  land   $930,074.46 

It  is  stated,  however,  that  nearly  40  per  cent  of  this  item  rep- 
resents work  done  by  subcontractors,  and  doubtless  includes 
a  margin  for  profit,  engineering,  superintendence,  legal  ex- 
penses, etc.  (see  footnote,  page  78). 

Deducting  therefore  this  amount  ($372,029.78)  we  have  $558,- 
044.68  as  the  sum  on  which  the  following  items  consti- 
tute the  "overhead  charges"    $558,044.68 

(a)  Contractors'  profits,  engineering,  supervision,  incidentals, 
etc.: 

Engineering  $23,663.10 

Administration,    contingencies,   damages   and 

incidentals   36,206.62 

Miscellaneous  distribution  in  doubt   58,000.00 

Adjustment  of  plant,  experimental  operation  3,118.96    $120,088.68 

These  items  amount  to  21}%  of  the  net  cost  of 
physical  property. 

(b)  Preliminary  and  development  expenses: 

Franchises  and  consents $40,095.19 

Expenses  of  financial  syndicate   10,140.83 

Expense  of  stock  and  bond  issues 2,262.50 

Interest  during  construction    42,000.00 

Taxes  during  consti*uction 7,347.75 


These  items  amount  to  about  20  per  cent  of  the  net 
cost  of  physical  propcTty. 

Land   
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$101,846.27 


58,360.86 


Digitized  by 


Google 


IN  RE  BRONX  GAS  &  ELEC.  CO.  467 

The  Commission  reached  the  following  conclusion  (pages  85 

and  86) : 

**Summary  of  Cost 

"KTombining  all  of  the  various  elementa  already  congidered»  we 
reach  the  following  Bummary: 

Original  issue  of  stock $  33,000.00 

Mineola  line   352,000.00 

Hicksville,  Flushing  and  Whitestone  lines  1,211,000.00 

Mifloellaneous  items 3,000.00 

Total  construction  cost   $1,599,000.00 

Say    $1,600,000.00 

'T[t  is  possible  that  in  the  apportionment  of  costs  and  in  the 

distribution  of  certain  items  upon  the  books  of  the  company, 

certain  charges  have  been  made  to  one  division  that  ought  to  have 

been  made  to  another.    As  the  total  would  not  be  altered  if  the 

corrections  were  made,   they   are  omitted  from  consideration 

here." 

BuvMnary  of  "Overhead  Charges,** 

"Net    Cost"    of    property    to    which    "Overhead 

Charges"  have  not  been  included: 

Mineola  division $222,794.17 

HicksviUe    and    Flushing    division     including 

Whitestone  Branch   658,044.68 

$730,835  85 
Contractors'  profits,  engineering,  supervision,  con- 
tingencies, etc. : 

Mineola  division $44,446.47 

HicksviUe     and     Flushing     division     including 
Whitestone  Branch   120,988.68     $165,435.15 

Over  21  per  cent  of  the  net  cost  of  physical  prop- 
erty. 
Preliminary  and  development  expenses. 

Mineola  division $22,430.77 

HicksviUe    and    Flushing    division     including 
Whitestone    101,846.2J 

$124^77.04 

In  addition  to  these  items  totaling $124,277.04 

and  comprising  the  ''preliminary  and  develop- 
ment expenses,''  the  Commission  allowed $33,000.00 

of  the  original  issue  of  stock  issued  for  organiza- 
tion, promotion,  etc.,  and  a  miscellaneous  item  of        $3,000.00 

which  added  to  the  original  figures  makes  the  pre-    

liminary  and  development  expenses   $160,277.04 

This  item  amounts  to  more  than  20  per  cent  of  the 
net  cost  of  physical  property. 

It  can  be  thus  seen  that  the  "actual  overhead  charges"  in  this 
Kew  York  &  North  Shore  Traction  Case  amount  in  both  in- 
stances (contractors'  profits,  engineering,  supervision,  etc.,"  and 
"preliminary  and  development  expenses")  to  over  20  per  cent. 

It  might  be  contended  that  "preliminary  and  development  ex- 
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penses"  should  be  figured  as  a  percentage  on  the  total  amount  of 
net  cost  of  physical  property,  including  the  20  per  cent  of  the 
cost  of  the  Mineola  line  and  the  40  per  cent  of  the  cost  of  the 
Hicksville  &  Flushing  Division,  etc.,,  from  whidi  fund  certain 
"overhead  expenses"  have  already  been  deducted. 

By  60  doing  we  get  the  following  result: 
Total  cost  of  physical  property 

Mineola  line   $   352,000.00 

HicksYJlle    and    Flushing    division    including    Whitestone 
Branch    1,211,000.00 

$1,563,000.00 
Preliminary  and  development  expenses 

Mineola  line   $22,430.77 

Hicksville    and    Flushing    division    including    Whitestone 

Branch    101,846.27 

Original  issue  of  stock  for  promotion  purposes 33,000.00 

Miscellaneous  items    3,000.00 

$160,277.04 
Adding  the  "contractors'  profits,  engineering,  supervision,  inci- 
dentals, etc." 165,435.15 

we  have   $325,712.19 

The  total  "overhead  charges"  thus  amount  to  about  20|  per  cent. 

The  hearings  on  the  Brooklyn  Edison  Case  are  still  in  progress 
before  this  Commission. 

The  property  of  this  company  has  been  appraised  at  upwards 
of  $25,000,000.  It  operates  in  a  thickly  settled  portion  of  the 
greater  city,  and  it  is  difficult  to  make  comparisons  with  a  small 
company  located  in  a  sparsely  settled  district. 

All  the  testimony  has  not  as  yet  been  taken.  The  case  is  still 
pending, 

Hayward,  Commissioner  (dissenting)  :  The  particular  item 
herein  applied  for  has  been  pending  before  the  Commission 
since  the  early  part  of  1913.  On  April  29,  1913,  the  Com- 
mission, in  granting  the  application  of  this  company  for  an  is- 
sue of  $200,000  of  bonds,  withheld  its  consent  to  the  use  of  the 
proceeds  from  the  sale  of  these  bonds  for  reimbursing  the  com- 
pany for  the  amount  of  $16,880.05,  expended  from  income, 
pending  the  adjustment  of  the  capital  accounts  and  balance 
sheet  of  the  company. 

I  am  in  accord  with  Commissioner  Wood  that  this  matter 
should  now  be  taken  up  and  disposed  of  in  connection  with  a 
proper  adjustment  of  the  company's  accounts.  I  cannot,  how- 
ever, agree  to  the  adjustment  proposed  by  the  Commissioner, 
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since  it  involves  an  appraisal  of  the  property  without  an  ade- 
quate basis  and  a  valuation  which  is  likely  to  embarrass  the 
Commission  in  future  rate  cases. 

It  is  proposed  to  allow  a  valuation  of  $998,860.53,  in  arriv- 
ing at  which  amount  $267,264.39,  or  about  one  third,  has  been 
arbitrarily  added  to  the  basic  figures  of  the  engineers.  No  ex- 
amination has  been  made  of  the  books  to  determine  as  a  basis 
for  this  large  addition  what  were  the  actual  costs  incurred  for 
engineering,  supervision,  contractors^  profits,  etc.,  md  for  pre- 
liminary and  development  expenses,  and  no  data  have  been  placed 
on  record  from  which  a  determination  of  proper  allowances  in 
this  case  might  be  arrived  at  by  the  Commission.  No  record 
has  been  made  in  this  case  and  no  evidence  has  been  taken. 
Without  such  a  record  I  do  not  believe  that  this  Commission 
should  be,  or  indeed  is,  empowered  to  make  the  sweeping  de- 
cision contended  for  by  Commissioner  Wood. 

The  allowance  for  "engineering,  supervision,  contingencies, 
etc.,"  concerning  which  Commissioner  Wood  speaks  at  some 
length  in  his  opinion,  is  in  particular  an  item  as  to  which  I  be- 
lieve we  should  have  evidence.  While  Commissioner  Wood  may 
be  correct  in  taking  20  per  cent  as  a  proper  allowance,  yet  I  do 
not  believe  that  the  Conmiission  has  before  it  sufficient  evidence 
as  to  the  particular  case  her^  involved,  to  decide  what  amount 
should  be  added.  In  every  previous  case  where  the  Commission 
has  made  an  allowance  for  these  items,  it  has  not  made  a  general 
percentage  addition,  but  has  based  the  addition  on  engineers' 
estimates  of  the  amount  to  be  added.  In  each  of  the  cases  cited 
by  Commissioner  Wood  on  page  447  of  his  report,  the  percentages 
which  he  cites  were  the  result  of  these  calculations,  and  not  first 
arbitrarily  decided  and  made  the  basis  of  the  additions. 

Moreover,  it  would  seem  quite  possible  that  accurate  engineer- 
ing estimates  and  an  examination  of  the  company's  records 
would  show  that  this  allowance  should  be  much  smaller  than 
the  20  per  cent  allowed  by  Commissioner  Wood.  In  the  Queens 
Borough  Gas  &  E.  Co.  Case,  2  P.  S.  C.  K.  (1st  Dist.  N.  T.) 
644,  quotations  from  the  opinion  in  which  my  learned  colleague 
makes  the  basis  of  his  calculations,  the  amount  calculated  by  the 

engineer  as  a  proper  allowance  amounted  to  a  20  per  cent  addi- 
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tion.  Yet  as  to  this  allowance,  Commissioner  Maltbie  spoke  at 
p.  "661  as  follows: 

"It  is  likely  that  $263,000  [the  amount  allowed  by  the  engi- 
neer] is  more  than  should  reasonably  be  allowed.  The  Com- 
mission is  gradually  collecting  accurate  data  through  the  ex- 
amination of  accounts  and  the  approval  of  securities*  The  indi- 
cations are  that  the  allowances  heretofore  made  have  been  too 
large  rather  than  too  small." 

It  appeaifi  from  recent  cases  that  the  "indications"  in  1911 
when  this  opinion  was  written  have  been  proved  accurate  by  the 
fuller  experience  of  the  Commission.  In  the  New  York  &  N^ 
S.  Traction  Case,  3  P.  S.  C.  R.  (1st  Dist  N.  Y.)  67,  the  actual 
overhead  amounted  to  only  9  per  cent,  while  in  the  case  of 
Moritz  V.  The  Edison  Electric  Illuminating  Company  of  Brook- 
lyn, now  before  me,  the  Commission's  experts  present  figures 
which  amount  to  but  7  per  cent  of  the  basic  cost  of  labor  and 
material  (see  Commission's  exhibits  108,  132  in  that  case),  and 
the  company's  claim  for  additions  would  bring  the  amount  up 
to  only  8i  per  cent  (see  company's  exhibits  220  and  222).  Both 
of  these  cases  are  of  particular  value  as  they  are  based  on  actual 
records. 

It  might  well  be  argued  that  if  any  cases  are  to  be  taken  as  a 
criterion  for  the  decision  in  this  case,  they  should  be  the  more 
recent  cases  which  show  the  benefits*  of  the  Commission's  riper  ex- 
perience, rather  than  the  earlier  cases  taken  by  Commissioner 
Wood.  I  do  not  contend  for  this,  however,  but  merely  urge  most 
strongly  that  this  question  be  decided  on  the  facts  in  the  par- 
ticular case  involved.  I  object  to  making  any  general  rule  as 
to  a  matter  which  has  been  and  is  a  proper  subject  of  proof. 
The  Commission  has  now  been  in  existence  for  eight  years  and 
has  steadily  gained  in  experience  as  to  matters  such  as  are  here 
involved.  It  seems  absurd  to  have  recourse  to  guess  work  based 
on  decisions  made  five  years  ago,  instead  of  making  a  proper 
record  and  bringing  the  Commission's  ripened  experience  to 
bear  on  the  particular  facts  involved  in  this  case. 

I  recommend,  therefore,  that  the  Commission  instruct  its 
electrical  engineer  and  its  bureau  of  statistics  to  make  an  ex- 
amination of  the  records  of  the  company  on  the  entire  subject 
of  overhead  expenses,  and  to  report  its  findings  to  the  Commit- 
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sion,  and  that  a  record  be  made  so  that  the  company  may  be 
given  an  opportunity  to  review  the  conclusions  of  the  Commis- 
sion's staff  and  to  present  further  evidence  if  it  should  so  desire. 
The  company  and  the  Commission  are  both  desirous  of  arriv- 
ing at  a  proper  adjustment  of  its  property  accounts.  The  com- 
pany has  co-operated  with  the  Conomission's  engineers  in  the 
determination  of  the  basic  costs  for  material  and  labor,  and  it 
will  doubtless  co-operate  with  the  Commission's  staff  in  the  de- 
termination of  overhead  expenses,  and  acquiesce  in  the  tempo- 
rary postponement  of  a  decision  on  this  item  of  $16,880.05  in 
order  that  a  final  settlement  may  at  the  same  time  be  reached 
also  in  the  larger  question  of  readjusting  the  accounts  of  the 
company. 

ORDER. 

An  order  having  been  made  herein  on  April  29,  1913,  as 
amended  on  July  24,  1913,  September  23,  1913,  December  31, 
1913,  and  July  16,  1914,  authorizing  the  issue  of  $200,000  of 
bonds  upon  the  conditions  and  for  the  purposes  specified  therein 
and  the  Bronx  Gas  &  Electric  Company  by  application  dated  May 
10, 1915,  having  applied  for  the  Commission's  consent  to  use  pro- 
ceeds to  the  amount  of  $16,880.05  from  the  sale  of  said  bonds  for 
the  acquisition  of  property,  and  for  the  construction,  completion, 
and  extension  or  improvement  of  the  company's  plant  or  distribut- 
ing system  between  July  1,  1912,  and  December  31,  1912,  and 
it  appearing  that  the  proceeds  to  the  amount  of  $16,880.05  from 
the  sale  of  said  bonds  were  actually  to  be  applied  for  the  reim- 
bursement of  moneys  expended  from  income  or  other  moneys  in 
the  treasury  of  said  company  not  secured  by  or  obtained  from  an 
issue  of  bonds,  stock,  notes,  or  other  evidence  of  indebtedness  of 
such  corporation  for  construction,  extension,  or  improvement  of 
the  company's  plant  or  distributing  system  from  July  1,  1912, 
to  December  31,  1912,  and  it  appearing  that  said  order  of  April 
29,  1918,  as  amended,  had  not  authorized  the  issue  of  bonds  for 
reimbursement  of  moneys  as  aforesaid,  and  it  appearing  desirable 
to  further  amend  said  order  of  April  29,  1913,  as  amended,  so  as 
to  provide  for  application  of  proceeds  of  said  bonds  to  the  amount 
of  $16,880.05  for  reimbursement  of  moneys  as  aforesaid, 

Now,  therefore,  it  is 
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Ordered  that  §  1  of  the  order  authorking  the  issue  of  $200,000 
of  bonds  made  herein  April  29, 1913,  as  amended  as  aforesaid,  be 
and  the  same  hereby  is  amended  to  read  as  follows : 

Section  1.  Application  having  been  made  to  the  Public  Serv- 
ice Comission  for  the  First  District  by  Bronx  Gas  &  Electric 
Company  under  provisions  of  the  Public  Service  Commissions 
law  for  the  consent  of  the  Commission  to  the  issuance  by  said 
company  of  bonds  to  the  amount  of  $200,000,  face  value,  said 
bonds  to  be  payable  on  the  1st  day  of  July,  1960,  and  to  bear 
interest  at  5  per  cent  per  annum,  payable  semiaimually  and  se- 
cured by  a  first  and  refunding  mortgage  upon  all  the  property  of 
the  company;  and  a  hearing  having  been  duly  held  upon  said 
application  before  the  Conmiission,  Honorable  Milo  R.  Maltbie, 
presiding;  and  it  being  now  the  opinion  of  the  Commission: 

(1)  That  the  money  to  be  procured  by  the  issue  of  said  bonds 
of  the  said  Bronx  Gas  &  Electric  Company  to  the  amount  of 
$200,000  face  value,  payable  at  a  period  of  more  than  twelve 
months  after  the  date  thereof,  is  necessary  to  and  reasonably  re- 
quired by  said  company  for  the  acquisition  of  property,  construc- 
tion, completion,  extension,  or  improvement  of  its  facilities,  plant, 
or  distributing  system,  or  for  reimbursement  of  moneys  actaially 
expended  from  income  or  from  other  moneys  in  the  treasury  of 
the  corporation,  not  secured  by  or  obtained  from  the  issue  of 
bonds,  stock,  notes,  or  other  evidence  of  indebtedness  of  such  cor- 
poration for  the  construction,  extension,  or  improvement  of  its 
plant  or  distributing  system,  and  particularly  for  the  purposes 
which  are  hereinafter  stated  in  this  order ;  and 

(2)  That,  except  as  to  the  following  specified  amounts  of  said 
bonds  authorised  to  be  issued  hereunder  to  procure  money  for  the 
purposes  following,  to  wit :  $10,000,  or  so  much  thereof  as  may 
be  necessary,  to  pay  expenses  of  sale  and  make  up  discount ;  said 
purposes  are  not  in  whole  or  in  part  reasonably  chargeable  to 
operating  expenses  or  to  income. 

Ordered  that  paragraph  first  of  §  3  of  said  order  as  amended 
as  aforesaid  be  and  the  same  hereby  is  amended  to  read  as  fol- 
lows: 

First :  That  the  said  Bronx  Gas  &  Electric  Company  shall  sell 
$200,000  par  value  of  said  bonds  hereby  authorized'  so  as  to  net 
the  said  company  not  less  than  90  per  cent  of  the  par  value  of  the 
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principal  thereof,  beside  interest  accrued  thereon^  and  that  the 
proceeds  thereof  shall  be  augmented  by  a  sum  which  shall  be  equal 
to  the  difference  between  the  sum  realized  from  the  sale  of  the  said 
$200,000  par  value  of  bonds  and  95  per  cent  of  the  said  $200,000 
par  value  of  bonds,  and  which  sum  shall  be  derived  from  the  sur- 
plus earnings,  and  the  total  proceeds,  including  that  derived  from 
surplus  earnings,  shall  be  applied  only  to  the  following  purposes, 
that  is  to  say : 

(1)  For  acquisition  of  property  for  construction,  completion, 
extension,  or  improvement  of  its  facilities,  plant,  or  dis- 
tributing system    $173,119.95 

(2)  For  reimbursement  of  moneys  expended  from  income  or 
other  moneys  in  the  treasury  of  the  corporation  not  secured 
by  or  obtained  from  an  issue  of  bonds,  stock,  notes,  or  other 
evidence  of  indebtedness  of  such  corporation  for:  Construc- 
tion, extension,  or  improvement  of  the  company's  plant  or 
distributing  system,  from  July  1,  1912,  to  December  31,  1912        16,8S0.05 

(3)  For  expenses  of  sale  of  bonds  hereby  authorized  and  to 
make  up  the  discount  or  deficiency,  if  any,  in  the  amount 
realized  from  the  sale  to  net  not  less  than  95  per  cent  of 
par  of  the  bonds  sold  for  the  purposes  specified  in  sub- 
divisions  (1)    and   (2)    and  to  be  applied  pro  rata  for  the 

purposes  therein  stated  not  exceeding  the  sum  of   10,000.00 

Total $200,000.00 

Ordered  that  §  3  of  said  order  as  amended  as  aforesaid  be  and 
the  same  hereby  is  amended  by  adding  thereto  a  new  subdivision 
designated  "sixth"  to  read  as  follows : 

Sixth :  That  in  consideration  of  the  consent  of  the  Commis- 
sion authorizing  the  application  of  proceeds  to  the  amount  of  $16,- 
880.05  of  said  bonds  to  the  reimbursement  of  moneys  as  more 
particularly  set  forth  in  subdivision  (2)  of  paragraph  first  of  §  3 
of  this  order  the  Bronx  Gas  &  Electric  Company  shall 

(1)  Forthwith  adjust  its  accounts  for  fixed  capital  as  of  De- 
cember 31,  1908,  in  accordance  with  the  total  amount  of  $998,- 
860.53  as  of  that  date,  and  to  this  end  shall 

(a)  Place  on  its  books  for  the  various  accounts  specified  in 
the  schedule  hereto  attached  and  made  a  part  hereof  entitled 
"Schedule  A  Bronx  Gas  &  Electric  Company  Summary  Fixed 
Capital  December  31,  1908,"  the  amounts  set  forth  therein  di- 
minished by  the  retirements  of  property  made  since  December  31, 
1908,  in  accordance  with  the  amounts  set  forth  in  the  schedule 

hereto  attached  and  made  a  part  hereof  entitled  "Schedule  B 
P.U.R.1916A^       ^ 
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Bronx  Gas  &  Electric  Company  Table  showing  Betirements  made 
from  Fixed  Capital  Dec.  31,  1908  to  Dec.  31,  1914;''  and 

(b)  Distribute  the  amount  of  $107,020.69  for  preliminary  and 
development  expenses  included  in  said  sum  of  $998,860.53,  over 
the  accounts  for  organization,  taxes  during  construction,  interest 
during  construction,  and  other  intangible  capital,  assigning  to 
each  an  amount  based  on  the  records  of  said  company,  and  enter- 
ing the  balance,  if  any,  of  the  said  amount  of  $107,020.69  under 
the  account  Other  Intangible  Capital. 

(2)  Preserve  in  th^  permanent  records  of  the  said  company 
the  details  of  such  property  accounts  for  fixed  capital  December 
31,  1908,  as  furnished  by  the  electrical  engineer  of  the  Commis- 
sion, and  adopt  the  retirement  values  therein  set  forth  for  the 
purpose  of  crediting  the  accounts  of  the  said  company  for  fixed 
capital  December  31,  1908,  whenever  any  part  of  such  fixed  capi- 
tal is  retired  from  service,  in  accordance  with  the  imif orm  system 
of  accounts  for  electrical  corporations,  account  (ElOO)  fixed 
capital  December  31,  1908,  and  the  uniform  system  of  accounts 
for  gas  corporations,  account  (QlOO)  fixed  capital  December  31, 
1908. 

Further  ordered  that  this  order  shall  take  effect  immediately, 
and  that  within  ten  days  after  service  upon  it  of  a  copy  of  this 
order  said  company  shall  notify  the  Commission  whether  the 
terms  of  this  order  are  accepted  and  will  be  obeyed. 

Schedule  A  • 

Bronx  Gas  &  Electric  Company 

Bummary — Fixed  Capital — ^December  31,  1908. 

Retirement 

Electric  Value 

E  132  Power  plant  buildings   $62,687.01 

E  141a  Furnaces,  boilers  &  accessories  (electric)   37,916.72 

E  141b  Steam  engines 31,342.05 

E  144a  Electric  generator 14,787.47 

E  144b  Access  elec.  power  equipment  17,522.23 

E  145  Miscellaneous  power  plant  equipment 856.80 

E  161  Poles  and  fixtures 46,830.85 

E  164  Distribution  system   22,631.86 

E  165  Line  transformers  and  devices   9,437.75 

E  167a  Electric    meters    3,749.86 

E  167a  Electric  meter  installation  1,629.79 

E  171  Municipal  street  lighting  system 63,596.64 

Total  electric   $302,989.83 

Gas 

221  Works  and  station  structures $94,467.84 

P.U.R.1916A.  s 
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Bchednle  A — Continued. 

222  Holdera 80,116.62 

6  141a  Furnaces,  boilers  &  accessories  (Gas)    869.66 

-G  146  Miscellaneous  power  plant  equipment  122.40 

G  143a  Water  gas  sets  and  accessories 18,210.40 

224  Purification  apparatus" 9,832.61 

G  226  Accessory  equipment  at  works 9,484.76 

231  Trunk  lines  and  nuiins 173,602.18 

232  Gas    services    '     38,984.61 

233  Gas  meters    32,343.47 

234  Gas  meter  installations  13,663.00 

237  Gas  tools  &  implements 3,672.00 

238  Gas  laboratory  equipment 643.67 

Total   gaa    $476,721.02 

General  Gas  and  Electric 

E  &  6  121  General  structures    $35,646.06 

E  k  Q  122a  General  office  equipment   2,203.20 

E  &  G  122b  General  shop  equipment 687.62 

E  &  G  122d  General  stable  equipment    6,692.22 

Total  general  gas  and  electric $46,029.00 

Grand  total  (exclusive  of  real  estate)    $823,739.85 

Land  devoted  to  gas  and  electric  operations  68,100.00 

ToUl  tangible  capital  $891,830.85 

Schedule  B 

Bronx  Gas  &,  Ekctric  Company 

Table  Showing  Retirements  Made  from  Fixed  Capital  December  31,  1908,  to 

December  31,  1914. 

Retirement 

Electrio                      *  Value 
£  132  Power  plant  buildings 

Wall  and  roof  in  power  station $3,919.60 

E  141a  Furnaces,  boilers  &  accessories 

Piping 2,391.29 

Coal   handling   plant    2,076.43 

E  141b  Steam  engines 

1  Erie  Ball  engine 777.69 

1  Oil  filter 128.91 

E  144b  Accessory  electric  power  equipment 

2  B.  R.  feeder  regulator  heads   278.46 

9  sets  transformer  coils   2,296.73 

^  161  Poles  &  fixtures    7,436.29 

E  164  Distribution  system    8,189.18 

£  166  Line  transformers  A  devices 1,408.33 

E  167a  Electric  meters   1,807.86 

E  171  Municipal  street  lighting  system   1,271.93 

Gas 
■G  141a  Furnaces,  boilers  and  accessories 

1  PhcBuix  boiler  (Purdy  St.)   383.35 

•Piping  for  same    234.89 

O  143a  Water  gas  sets  &  accessories   4,660.76 

G  231  Trunk  lines  and  mains  29,693.68 

<5  232  Gas  services   8,438.21 

O  233  Gas  meters   223.20 

*To  be  written  off  against  F.  B.  S.  Elec.,  as  no  charge  was  ever  made  in 
P.U.R.1916A. 
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Schedule  B — Continued, 
General 

£  &  G  122a  General  ofBce  equipment  ^  ••  280.91 

£  &  G  122d  General  shop  equipment 1,156.67 

Land  devoted  to  gas  &  electric  operations 2,385.35 

$79,461.61 

Note. — Security  issues  authorized. 

Security  issues  have  also  been  authorized  in  the  following  cases: 

Ccdifornia. — ^Re  Crescent  Boat  Co.  Decision  No.  2792,  Applica- 
tion No.  1864,  September  30,  1915,  $74,997  capital  stock  for  the 
purposes  of  acquiring  property,  franchises,  and  leases  to  be  used  in 
the  business  of  carrying  passengers  and  freight  by  boat  in  San  Diego 
Bay  and  to  qualify  directors,  provided  that  the  stock  consideration 
shall  not  be  taken  as  representing  the  value  of  the  properties  for  rate- 
fixing  purposes. 

Re  Humboldt  Transit  Co.  Decision  No.  2797,  Application  No. 
1888,  September  30,  1915,  $4,000  6  per  cent  note  secured  by  $8,000 
first  mortgage  5  per  cent  sinking  fund  gold  bonds  to  be  discounted 
at  par  to  reimburse  the  treasury  for  money  expended  upon  the  pur- 
chase of  a  site  for  a  car  house. 

Re  Industrial  Terminal  R.  Co.  Decision  No.  2832,  Application  No. 
1803,  October  22, 1915,  $5,500  capital  stock  to  net  not  less  than  par; 
$500  thereof  to  be  used  to  defray  organization  expenses  and  $5,000 
thereof  to  acquire  rights  of  way  for  its  railroad  in  Los  Angeles. 

Re  San  Diego  &  S.  K  R.  Co.  Decision  No.  2833,  Application  No. 
1883,  October  22, 1915,  $25,000  6  per  cent  promissory  note  for  the 
purpose  of  taking  up  a  similar  note  issued  without  authority. 

Re  Union  Home  Teleph.  Co.  Decision  No.  2847,  Application  No. 
1899,  October  27,  1915,  $24,000  6  per  cent  promissory  notes  to  be 
used  for  the  payment  of  interest  to  accrue  to  November  1,  1917,  on 
debenture  bonds  of  the  company  upon  condition  that  all  holders  of 
such  bonds  extend  the  maturity  thereof  to  November  1,  1917. 

Idaho. — ^Re  Edison  Electric  Illuminating  Co.  September  29,  1915, 
2,110  shares  of  capital  stock  to  be  sold  at  140  per  cent  of  par  and 
to  apply  the  proceeds  of  the  sale  of  1,607  shares  to  the  payment  of 
notes  of  the  company  in  amount  equal  to  expenditures  for  additions 
prior  to  Jime  30,  1915,  and  the  proceeds  of  the  sale  of  503  shares  to 
the  cost  of  additions  to  its  plant  made  after  that  date. 

Illinois,— Re  Danvers  Teleph.  Co.  No.  4308,  November  11,  1915, 
$5,000  capital  stock  to  be  sold  at  par  and  in  payment  for  telephone 
plant  purchased  from  Gilbert  Wiley  in  Danvers. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  4326,  November  3,  1915,  raU- 
road  authorized  to  execute  a  trust  deed  to  the  United  States  Trust 
Company  of  New  York,  Trustee,  covering  $70,000  stock  of  Chicago 
Union  Station  Company,  all  interest  acquired  by  agreement  from 
P.U.R1916A. 
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Chicago  TJnion  Station  Company  for  the  use  of  union  depot,  and 
all  franchise  rights  granted  by  the  city  of  Chicago  covering  right  to 
construct  and  operate  certain  tracks,  and  to  execute  a  trust  deed  to 
Guaranty  Trust  Company  of  New  York  et  al.,  Trustees,  covering 
the  same  property  subject  to  the  aforesaid  conveyance,  where  for  the 
purpose  of  constructing  a  new  union  depot  the  railroads  had  caused 
the  incorporation  of  the  Union  Station  Company,  and  in  order  to 
secure  releases  upon  necessary  leasehold  interests  in  the  present  depot 
conveyed  in  trust  to  the  above  trustees,  and  to  be  conveyed  to  said 
Union  Station  Company,  it  was  necessary  to  convey  the  property 
above  described  in  substitution  therefor. 

Re  Michigan  C.  R.  Co.  No.  4322,  November  24,  1915,  $4,500,000 

5  per  cent  equipment  trust  certificates  payable  serially  from  one  to 
fifteen  years  from  date,  to  be  sold  to  net  not  less  than  97^  per  cent 
of  par  and  the  proceeds  used  for  the  acquisition  of  4,000  steel  freight 
cars ;  all  expenses  of  issue  to  be  amortized  out  of  income  before  ma- 
turity, or  charged  to  profit  and  loss. 

Re  Minneapolis  &  St.  L.  R.  Co.  No.  4405,  November  24,  1915, 
order  approving  an  agreement  covering  the  leasing  by  the  railroad 
from  the  Pennsylvania  Company  for  insurance  on  lines  and  granting 
annuities  of  600  box  cars  for  which  the  railroad  is  to  pay  an  advance 
rental  of  $97,610  and  thereafter  $40,000  annually  until  the  total  sum 
of  $400,000,  with  6  per  cent  interest  on  all  unpaid  balances,  in  addi- 
tion to  said  advance  rental,  has  been  paid,  and  upon  completion  of 
such  payments  said  cars  to  be  the  absolute  property  of  the  railroad, 
and  an  agreement  providing  for  the  issuance  of  $400,000  car  trust 
certificates  payable  in  ten  annual  instalments  of  $40,000  each,  with 

6  per  cent  semiannual  interest,  to  be  paid  out  of  the  proceeds  of  the 
money  received  by  the  Pennsylvania  Company  from  the  railroad 
under  the  agreement  first  hereinbefore  referred  to,  it  being  under- 
stood that  the  above  advance  rental  will  be  reduced  by  an  allowance 
of  $73,660  for  specialties  used  in  the  construction  of  such  box  cars, 
and  authorizing,  pursuant  to  said  agreements,  the  issuance  of 
$400,000  6  per  cent  car  trust  certificates  guaranteed  by  the  railroad, 
10  per  cent  thereof  payable  each  year,  and  the  sale  thereof  at  not 
less  than  98  per  cent  of  par,  and  directing  that  all  discounts,  com- 
missions, and  expenses  of  the  issuance  thereof  be  amortized  out  of 
the  railroad  income  in  ten  equal  annual  instalments. 

Re  Cincinnati,  I.  &  W.  R.  Co.  No.  4366,  November  26,  1915,  rail- 
road authorized  to  execute  mortgage  to  cover  prospective  issue  of 
$12,000,000  5  per  cent  bonds  and  to  issue  $2,675,000  of  such  bonds 
and  $5,350,000  of  preferred  stock  and  $5,350,000  of  common  stock, 
all  of  such  stock  and  bonds  to  be  sold  at  not  less  than  par,  and 
$2,365,200  of  the  proceeds  used  for  improvements  and  additions  after 
deducting  expenses  of  carrying  out  the  plan,  and  the  balance  for  the 
acquisition  of  the  property  rights  and  franchises  of  Cincinnati^  In- 
P.U.R.1916A. 
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dianapolis,  &  Western  Eailway  Company  sold  under  foreclosure^ 
except  the  Sidell  &  Olney  branch  thereof,  and  to  pay  for  the  capital 
stock  of  a  corporation  formed  to  take  over  such  branch,  or,  at  its 
option,  to  issue  such  stock  and  bonds  directly  for  the  acquisition  of 
such  property  and  stock. 

Indiana. — Re  Consumers'  Gas  Co.  No.  1871,  November  5,  1915,. 
$25,000  6  per  cent  first  mortgage  bonds  to  be  sold  at  not  less  than 
90  per  cent  of  par,  and  the  proceeds  used  to  reconstruct  plant  and 
to  change  same  from  a  water-gas  producing  to  a  coal-gas  producing: 
plant. 

Ee  Wanatah  Electiic  Co.  No.  1899,  November  13,  1915,  $9,000 
G  per  cent  bonds  and  $5,000  capital  common  stock,  said  bonds  to  be 
sold  at  not  less  than  90  per  cent  of  par,  and  the  proceeds  derived  from 
the  sale  of  the  stock  and  bonds  to  be  used  for  the  purchase  of  an  elec- 
tric lighting  property. 

Ee  Waterworks  Co.  November  13,  1915,  receiver  authorized  to  bor- 
row $10,000  upon  6  per  cent  notes  to  be  secured  by  mortgage  upon 
plant  and  property  of  the  company,  and  to  use  the  proceeds  for  the 
payment  of  debts,  expenses  of  recefvership,  and  the  completion  of  the 
plant,  the  consent  of  the  town  of  Ferdinand,  which  owned  over  90- 
per  cent  of  tlie  common  stock,  and  of  individuals  owning  the  balance^ 
having  been  obtained. 

Maine, — ^Re  Central  Maine  Power  Co.  U  No.  74,  November  9^ 
1915,  $122,500  6  per  cent  cumulative  preferred  stock  to  be  sold  at 
not  less  than  par  with  selling  expense  of  not  exceeding  6  per  cent 
of  par,  and  the  proceeds  to  be  used  to  discharge  obligations  of  the 
company,  or  for  additions,  extensions,  and  permanent  betterments  to 
plant  and  facilities. 

Re  Central  Maine  Power  Co.  U  No.  77,  November  30,  1915^ 
$275,000  first  mortgage  5  per  cent  bonds  to  be  sold  at  not  less  than 
90  per  cent  of  par  and  accrued  interest  and  $295,000  6  per  cent 
cumulative  preferred  stock,  such  stock  and  the  proceeds  of  the  sale 
of  duch  bonds  to  be  used  to  purchase  stock  of  the  Bath  &  Brunswick 
Light  &  Power  Company,  at  par  for  par,  for  so  much  of  such  stock 
as  shall  be  purchased  for  76  per  cent  cash  and. 25  per  cent  stock  and 
at  97^  per  cent  of  the  face  value  of  said  preferred  stock  for  such  i 

stock  as  shall  be  purchased  for  50  per  cent  cash  and  50  per  cent  of  i 

preferred  stock;  preferred  stock  not  disposed  ol  as  above  to  be  sold 
at  par,  subject  to  selling  discount  of  G  per  cent,  and  proceeds  not 
used  as  above  to  be  held  subject  to  further  order.  ' 

Massachusetts,— Re  Springfield  Street  R.  Co.  P.  S.  C.  78G,  No-  I 

vember  18,  1915,  $947,200  capital  stock  to  be  sold  at  not  less  than 
110  per  cent  of  par,  and  the  proceeds  to  be  used  to  pay  in  part  cer- 
tain floating  indebtedness  properly  incurred  in  making  porniancnt 
improvements  and  additions. 

Re  Worcester  Consolidated  Street  E.  Co.  P.  S.  C.  787.  November 
P.U.R.J910A. 
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16,  1915,  $1,814,000  capital  stock  to  be  sold  at  par  and  the  proceeds 
used  to  pay  a  floating  indebtedness  properly  incurred  in  making 
permanent  improvements  and  additions. 

Michigan.— Re  Citizens'  Teleph.  Co.  0-707,  November  2,  1915, 
$100,000  bonds  to  be  sold  at  not  less  than  95.42  per  cent  of  par' 
and  the  proceeds  used  for  the  purchase  of  facilities  and  extensions 
and  betterments. 

Re  Michigan  C.  R.  Co.  D-973,  November  2,  1915,  authority  to 
execute  trust  agreement  for  the  purchase  of  equipment  to  be  known 
as  "Michigan  Central  Railroad  Equipment  Trust  of  1915;"  to  exe- 
cute leases  and  agreements  necessary  to  obtain  equipment,  and  to 
issue  required  evidence  of  indebtedness;  to  issue  certificates  to  the 
maximum  sum  of  $4,500,000  having  a  dividend  rate  of  not  over  5 
per  cent  to  be  sold  at  not  less  than  97  per  cent  of  par  and  the  pro- 
ceeds used  only  as  specified  in  the  agreement. 

Re  Marquette  County  Gas  &  E.  Co.  D-304,  November  11,  1915, 
$4,000  corporate  bonds  under  mortgage  of  January  1,  1910,  to  be 
sold  at  not  less  than  85  per  cent  of  par,  proceeds  to  be  used  for  the 
payment  of  85  per  cent  of  the  cost  of  certain  extensions,  betterments, 
and  improvements,  and  to  reimburse  the  treasury  for  payments  ad- 
vanced for  the  same. 

Re  Bay  Shore  Telephone  Co.  D-639,  November  11,  1915,  tele- 
phone company  authorized  to  increase  its  capital  stock  from  $630 
to  $1,500,  and  to  issue  and  sell  the  additional  stock  at  par,  the  pro- 
ceeds to  be  used  for  the  purchase  of  materials  in  extending  and 
increasing  its  facilities. 

Re  Detroit,  P.  &  0.  R.  Co.  D-780,  November  12,  1915,  order  modi- 
fying order  of  July  17,  1914,  to  permit  $3,300,000  bonds  thereby 
authorized  to  be  issued  to  bear  6  per  cent  interest  and  to  be  sold  for 
cash  to  net  88  per  cent  of  par. 

Re  Southern  Michigan  Light  &  P.  Co.  D-970,  November  18,  1915, 
issue  of  $200,000  common  stock  and  $37,000  6  per  cent  mortgage 
bonds,  $51,440  of  such  stock  to  be  assigned  to  Hudson  Electric  Light 
Company  in  consideration  of  the  transfer  of  all  its  property,  $9,130 
of  such  stock  and  $37,000  bonds  to  Morenci-Fayette  Light  &  Power 
Company  in  consideration  of  the  transfer  of  all  the  property,  $8,000 
of  such  stock  to  be  sold  for  cash  at  par  and  the  proceeds  used  for 
extensions,  betterments,  and  improvements,  and  $131,430  of  such 
stock  to  remain  undisposed  of  in  the  treasury  until  further  notice. 

Re  Michigan  United  R.  Co.  D-672,  November  23,  1915,  $181,000 
first  and  refunding  5  per  cent  gold  bonds  to  be  sold  at  not  less  than 
par,  and  the  proceeds  used  to  reimburse  the  Michigan  United  Trac- 
tion Company  for  extensions,  betterments,  and  improvements  made 
upon  petitioner's  line  pursuant  to  the  terms  of  the  lease  thereof. 

Re  Michigan  United  R.  Co.  D-672,  November  23,  1915,  $3,000 
'first  and  refunding  6  per  cent  gold  bonds  to  be  exchanged  for  an 
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equal  amount  of  bonds  of  the  Michigan  Traction  Extension  Com- 
pany as  provided  in  underlying  indenture. 

Re  Michigan  United  R.  Co.  D-672,  November  23,  1915,  $97,000 
first  and  refunding  5  per  cent  gold  bonds  to  be  exchanged  for  an 
equal  amount  of  bonds  of  the  Michigan  Traction  Company  as  pro- 
vided in  underlying  indenture. 

Re  Van  Buren  County  Teleph.  Co.  D-975,  November  23,  1915, 
company  authorized  to  execute  its  mortgage  to  secure  $50,000  5  per 
cent  first  mortgage  bonds,  to  issue  $35,000  thereof  to  be  sold  to  net 
not  less  than  95  per  cent  of  par,  and  the  proceeds  used  to  pay  out^ 
standing  notes  and  for  construction,  betterments,  and  improvements. 

Re  Valley  Home  Teleph.  Co.  D-861,  November  24,  1915,  $814,261 
preferred  7  per  cent  stock,  $489,261  thereof  to  be  exchanged  for  an 
equal  amount  of  outstanding  6  per  cent  preferred  stock,  and  $325,000 
to  be  sold  at  not  less  than  par  and  the  proceeds  used  for  extensions, 
additions,  improvements,  and  betterments;  order  of  September  29, 
1914,  superseded  and  abrogated. 

Nebraska. — ^Re  Chicago,  St.  P.  M.  &  0.  R.  Co.  Application  No. 
2534,  October  27,  1915 ;  railroad  authorized  to  issue  $1,328,000  con- 
solidated 6  per  cent  mortgage  bonds  to  be  exchanged  and  used  for 
the  retirement  of  existing  bonded  indebtedness;  to  issue  $631,000 
of  said  bonds  to  be  exchanged  and  used  for  the  retirement  of  bonded 
indebtedness  of  North  Wisconsin  Railway  Company,  and  to  issue 
such  bonds  at  the  rate  of  $15,000  per  mile  for  the  extension  of  its 
lines. 

Re  Lincoln  Traction  Co.  App.  No.  2369,  November  15,  1915, 
$116,420.96  bonds  or  preferred  stock,  the  bonds  to  be  sold  for  not 
less  than  92  per  cent  of  par  and  the  stock  for  not  less  than  95  per 
cent  of  par,  and  the  proceeds  used  for  the  payment  of  indebtedness 
directly  incurred  by  reason  of  additions  and  betterments  made. 

Re  Milbum  &  A.  Teleph.  Co.  Appl.  No.  1849,  November  30,  1915, 
order  validating  $2,430  capital  stock  issued  and  sold  without  au- 
thority. 

ifew  Hampshire, — Re  Hampton  Gas  Co.  D-220,  Order  No.  480, 
November  15,  1915,  $18,450  common  stock  to  reimburse  company 
for  money  already  expended  in  construction  and  equipment  of  plant. 

Re  Manchester  Traction,  Light,  &  P.  Co.  Order  No.  484,  Decem- 
ber 3,  1915,  374  shares  of  capital  stock  to  be  used  for  the  purchase 
of  a  like  number  of  shares  of  the  Nashus  Light,  Heat,  &  Power  Com- 
pany, paying  for  each  share  so  purchased  one  share  of  its  own  stock 
and  $40  in  cash,  and  authority  granted  to  use  a  portion  of  the  pro- 
ceeds of  the  sale  of  2,800  shares  sold  under  authority  of  order  No. 
322,  Jime  23,  1914,  to  make  the  above  cash  payment. 

OWo.— Re  Fostoria  &  F.  R.  Co.  No.  663,  November  1,  1915,  rail- 
road authorized  to  sell  $200,000  first  mortgage  5  per  cent  gold  bonds 
at  87^  per  cent  of  par,  which  bonds  are  now  pledged  to  secure  a 
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loan,  and  to  apply  the  proceeds  to  the  payment  of  a  loan  of  $165,870 
secnred  by  such  bonds,  and  the  surplus  to  be*paid  over  to  the  treas- 
urer of  the  company. 

Re  Youngstown  Ohio  River  R.  Co.  No.  636,  November  9,  1915, 
$50,000  5  per  cent  gold  bonds  to  be  issued  at  once  and  $150,000 
thereof  when  the  net  income  of  the  company  shall  exceed  twice  the 
interest  on  the  bonds  as  provided  in  the  trust  agreement  of  April  1, 
1910,  securing  the  issue  thereof,  such  bonds  when  issued  to  be  deliv- 
ered in  exchange  for  former  bonds  of  the  company. 

Re  Cincinnati,  I.  &  W.  R.  Co.  No.  662,  November  10,  1915, 
$2,675,000  first  mortgage  5  per  cent  gold  bonds,  $5,350,000  6  per 
cent  preferred  stock,  and  $5,350,000  common  stock,  said  bonds  to 
be  sold  at  not  less  than  par,  and  the  proceeds  thereof  and  said  pre- 
ferred and  common  stock  be  paid  and  delivered  in  full  payment 
of  the  property,  rights,  and  franchises  of  the  Cincinnati,  Indianap- 
olis, &  Western  Railway  sold  under  decree  of  foreclosure  September 
9,  1915. 

Re  Ohio  Service  Co.  No.  626,  November  17,  1915;  $88,000,  3 
year,  6  per  cent  convertible  trust  notes  and  $12,700  common  stock, 
$82,000  of  such  notes  to  be  sold  at  88^  per  cent  of  par,  and  such 
stock  to  be  Sold  at  80  per  cent  of  par,  $4,000  of  the  proceeds  of  the 
sale  of  stock  to  reimburse  company's  income  for  cash  payment  made 
upon  purchase  of  Strasburg  Electric  Company,  the  balance  of  the 
proceeds  of  the  sale  of  said  notes  and  stock  to  be  used  to  reimburse 
company's  treasury  for  the  sum  of  $78,730.23  expended  for  con- 
struction and  extensions  of  its  facilities,  and  $6,000  of  said  notes  to 
be  delivered  in  full  payment  of  balance  due  upon  above  purchase. 

Re  Sidney  Electric  Co.  No.  585,  November  22,  1915,  $90,000  first 
mortgage  6  per  cent  gold  bonds  to  be  sold  at  not  less  than  par  and 
the  proceeds  to  be  used  for  the  payment  of  85  per  cent  of  the  pur- 
chase price  of  properties  to  be  acquired  under  authority  of  order  No. 
584,  to  reimburse  its  treasury  for  85  per  cent  of  moneys  spent  for 
capital  purposes,  and  to  cover  85  per  cent  of  the  cost  of  additions, 
extensions,  and  betterments. 

Re  Pandora  Electric  Light  &  P.  Co.  No.  652,  November  27,  1915, 
$20,000  common  stock  to  be  transferred  and  delivered  in  payment 
for  property  of  0.  C.  Shank  &  Co.  as  authorized  by  order  No.  651, 
November  27,  1915. 

Re  Middletown  Gas  &  B.  Co.  No.  595,  November  29,  1915,  $143,- 
700  6  per  cent  preferred  stock  to  be  sold  at  not  less  than  85  per 
cent  of  par,  and  the  proceeds  applied  for  the  reimbursements  of  its 
treasury  for  moneys  expended  from  income  for  construction  and 
improvements,  for  the  construction  of  future  additions,  extensions, 
and  improvements,  to  reimburse  its  treasury  for  85  per  cent  of  the 
money  expended  from  income  for  the  discharge  of  bonded  indebted- 
ness and  for  85  per  cent  of  the  money  necessary  to  discharge  matured 
P.U-R.1916A.  ,31 
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bonded  indebtedness;  capitalization  of  the  sums  taken  from  income 
to  make  up  the  balance  of  15  per  cent  paid  upon  discharge  of  bonded 
indebtedness  forbidden. 

Ee  Northwestern  Ohio  Light  Co.  No.  644,  November  29,  1916, 
$40,000  common  stock  and  $35,000  5  per  cent  first  mortgage  bonds 
to  be  sold  at  not  less  than  par  and  the  proceeds  used  to  purchase 
$40,000  common  stock  of  the  Electric  Light  Company  of  Ottawa, 
and  to  retire  $35,000  bonds  of  such  company  as  authorized  in  order 
No.  643. 

Ee  Mansfield  Public  Utility  &  Service  Co.  No.  642,  November  30, 
1915,  $3,500  common  stock  to  be  sold  at  not  less  than  par  and  the 
proceeds  used  for  the  payment  of  the  purchase  price  for  the  property 
and  assets  of  the  Mansfield  Eailway,  Lights  &  Power  Co. 


WISCONSIN  RAII/ROAD  COMMISSION. 

WISCONSIN  TBACTION,  LIGHT,  HEAT,  &  POWEE  COM- 
PANY 

V. 

THE  CITY  OF  MENASHA. 

Parties -^  Jurisdiction  of  Commisaion -^  Cost  of  replacing  5Hd|^  — 
Proceedings  to  apportion, 

1.  The  Wisconsin  Commission  has  no  jurisdiction  of  a  petition  for 
the  apportionment  of  the  cost  of  rebuilding  or  replacing  a  city  bridge 
used  by  a  street  railway,  where  the  complaint  is  filed  by  the  street  rail- 
way alone  and  the  statute  authorissing  the  apportionment  provides  for 
the  filing  of  a  complaint  by  the  local  authorities  or  by  five  or  more  free- 
holders and  taxpayers  who  are  users  of  the  bridge  or  railway. 

Apportionment '^Jurisdiction    of    Commission^  Cost    of    replacing 
InHdge '^  Petition  filed  after  woric  completed. 

2.  The  Wisconsin  Commission  has  no  jurisdiction  of  a  petition  for 
the  apportionment  of  the  cost  of  the  rebuildment  or  replacement  of  a 
city  bridge  used  by  a  street  railway,  where  the  work  is  completed  before 
the  petition  is  filed  and  the  statute  authorizing  the  apportionment  con- 
templates that  the  proceeding  shall  be  brought  before  any  work  is  done. 

[November  13,  1916.] 

Pbtitioi^  of  the  Wisconsin  Light,  Heat,  &  Power  Company 
for  the  apportionment  of  the  cost  of  the  rebuildment  or  replace- 
ment over  a  canal  of  a  bridge  constructed  by  the  city  of  Menasha 
and  used  by  the  railway;  dismissed  for  want  of  jurisdiction. 

The  appearances  are  set  out  in  the  opinion. 
P.U.R.1916A. 
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By  the  Conunission:  The  petition  alleges  the  incorporation 
of  the  parties ;  that  in  the  original  charter  of  the  city  of  Menasha 
it  was  provided  that  construction  and  repairing  of  all  bridges 
in  the  city  should  be  paid  by  the  city  at  large,  and  that  the  city 
is  empowered  to  bridge  any  part  of  the  Fox  Eiver  within  the 
city  limits,  and  to  maintain  and  support  such  bridges.  It  then 
sets  forth  in  detail  the  granting  of  franchises  by  separate  or- 
dinances  to  the  predecessors  of  petitioner,  which  operates  a  street 
railway  within  the  city  limits  in  pursuance  of  said  franchises. 
The  last  franchise  is  known  as  No.  43  and  by  §  3  thereof  it  is 
provided: 

^That  hereafter  during  the  life  of  this  franchise  when  the 
Common  Council  of  the  City  of  Menasha  shall  determine  to  re- 
pair or  rebuild  the  bridges  over  which  said  street  railway  crosses, 
or  to  build  and  construct  new  ones  of  whatever  material  or  con- 
struction over  which  said  street  railway  crosses,  the  street  rail- 
way shall  bear  and  pay  40  per  cent  of  the  actual  cost  of  repair- 
ing or  rebuilding  such  bridge  or  bridges.''      \ 

That  petitioner,  besides  operating  street  railway  cars,  also  runs 
interurban  cars.  That  in  1915  the  city  of  Menasha  determined 
that  the  wooden  bridge  constructed  by  the  city  on  Tayco  street 
in  said  city,  known  as  the  Tayco  street  bridge,  was  unsafe  and 
dangerous,  and  that  public  safety  required  the  substitution  of  a 
new  bridge,  and  let  a  contract  therefor  at  the  cost  of  $3,000,  and 
that  the  city  insists  that  40  per  cent  thereof,  $1,200,  should  be 
paid  by  the  petitioner;  that  the  city  did  not  before  taking  any 
steps  to  rebuild  the  bridge,  comply  with  the  provisions  of  § 
1797-12k  of  the  Wisconsin  Statutes  or  with  the  provisions  of  § 
1797-12,  and  did  not  call  the  attention  of  the  Railroad  Commis- 
sion of  Wisconsin  to  the  fact  that  the  city  contemplated  the  re- 
building; that  §  1797-12k  operates  to  amend  the  franchise  of  the 
petitioner  in  respect  to  its  liability  for  the  cost  of  repairing,  re- 
building and  replacement  of  bridges  in  the  city  of  Menasha ;  that 
40  per  cent  is  an  imfair  and  unjust  proportion  to  be  charged 
against  the  petitioner,  and  that  petitioner  desires  that  the  Rail- 
road Commission  of  Wisconsin  assert  and  exercise  the  jurisdic- 
tion which  it  has  in  the  premises,  and  proceed  upon  due  notice  to 
said  city  and  other  parties  entitled  to  notice  to  ascertain  the  cost 

I  of  said  bridge  referred  to,  and  determine  what  proportion  of 
j  P.UJt.l9ieA. 
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the  cost  of  the  new  structure  the  petitioner  should  bear.  At  the 
time  of  the  hearing,  the  petitioner  amended  the  complaint  so  as 
to  allege  that  the  new  construction  work  was  not  in  effect  a  re- 
placement or  rebuilding  of  the  old  bridge,  but  was  nothing  more 
or  less  than  the  building  of  a  concrete  flume,  and  asked  the  Rail- 
road Commission  to  decide  whether  or  not  it  had  jurisdiction, 
and  if  it  had  jurisdiction  to  exercise  the  same. 

The  city  of  Menasha  alleges  that  the  work  was  begun  and  the 
greater  part  of  it  finished  during  the  fall  of  1914;  alleges  that 
petitioner  had  notice  of  said  work  and  agreed  to  pay  its  40  per 
cent,  and  is  by  its  acts  in  supervising  said  work  and  consenting 
thereto  in  effect  estopped  to  deny  the  binding  force  of  the  40 
per  cent  clause  in  the  franchise.  Among  other  things  the  an- 
swer alleges  the  completion  of  the  work  and  that  the  Railroad 
Commission  is  without  jurisdiction  of  the  petition,  and  prays 
that  the  petition  may  be  dismissed. 

At  the  hearing  the  petitioner  was  represented  by  Lawrence  A. 
dwell,  and  the  respondent  by  D.  K.  Allen,  City  Attorney. 

Unless  the  Commission  has  jurisdiction  of  these  proceedings, 
there  is  no  necessity  for  discussing  the  traffic  data  taken  or  the 
evidence  produced. 

For  more  than  forty  years  a  branch  of  the  canal  has  diag- 
onally crossed  Tayco  street  in  the  city  of  Menasha,  emptying  into 
the  Fox  river,  and  has  existed  in  connection  with  the  lawful 
water-power  development  in  that  district.  There  is  no  question 
but  that  the  structure  removed  constituted  a  bridge,  though  it  is 
now  claimed  by  petitioner  that  the  city  of  Menasha  was  under 
no  obligation  to  maintain  the  bridge.  Besides  the  petitioner  and 
the  city  of  Menasha,  one  of  the  railroads  and  one  of  the  power 
users  are  interested  in  this  channel  in  one  way  or  another.  The 
reconstruction  work  consisted  of  building  a  cofferdam,  and  there 
confining  the  stream  within  flumes  made  of  concrete  extending 
out  of  the  limits  of  Tayco  street,  after  which  the  space  formerly 
occupied  by  the  open  stream  was  filled  up,  the  stream  now  run- 
ning through  the  said  concrete  conduits. 

By  the  petitioner  it  is  claimed  in  the  amended  complaint  that 
the  structure  no  longer  consists  of  a  bridge,  and  we  are  asked  to 
find  that  this  is  so  and  dismiss  the  petition  for  want  of  jurisdic- 
tion, because  if  the  structure  does  not  constitute  a  bridge,  it  is 
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elaimed  by  petitioner  that  we  would  have  no  jurisdiction  under 
the  sections  of  the  statutes  above  referred  to. 

We  do  not  deem  it  necessary  to  decide  whether  this  structure 
constitutes  a  bridge  within  the  meaning  of  §  1797-12k. 

The  construction  work  was  done  under  a  contract  dated  Sep- 
tember 26, 1914,  between  John  Strange  and  the  city  of  Menasha. 
This  contract  covered  all  of  the  work  within  the  bounds  of  Tayco 
street  as  well  as  that  outside  of  the  bounds.  Before  August  24, 
1915,  the  date  upon  which  the  petition  was  filed,  the  work  was 


[1]  Section  1797-12k  provides  for  a  complaint  being  lodged 
by  the  common  council  of  any  city,  the  village  board  of  any 
village,  a  member  of  a  town  board,  or  a  supervisor  of  highways, 
or  by  five  or  more  free  holders  and  taxpayers  in  any  town  or 
of  the  county  in  which  such  bridge  is  located,  and  who  are  users 
of  such  bridge  or  railway.  The  petition  in  this  case  is  by  the 
Wisconsin  Traction,  Light,  Heat,  &  Power  Company,  no  others 
joining. 

[2]  The  petition,  under  the  statute,  must  then  set  forth  that 
a  bridge,  erected  over  a  stream  intersecting  the  public  highway 
upon  which  a  railway  is  constructed  and  operated,  is  unsafe 
and  dangerous  to  travelers  over  such  highway  or  such  railway. 
At  the  time  the  petition  was  lodged  with  the  Kailroad  Commis- 
sion, if  the  structure  constituted  a  bridge,  which  we  do  not  now 
decide,  such  bridge  had  been  reconstructed  and  was  not  in  a  dan- 
gerous or  unsafe  condition.  The  petition  must  further,  under  the 
statute,  set  forth  that  public  safety  requires  the  alteration,  re- 
pair, or  reconstruction  of  such  bridge,  or  the  substitution  of  an- 
other bridge  therefor,  an  allegation  which  could  not  be  made,  ex- 
cept as  to  a  bridge  not  now  in  existence.  The  Commission  must 
then  give  notice  to  parties  in  interest,  have  a  hearing,  and  after 
such  hearing  determine  what  alteration  or  repair  or  reconstruc- 
tion of  such  bridge  and  the  approaches  thereto  shall  be  made,  or 
if  it  shall  determine  that  public  safety  requires  the  substitution 
of  a  new  bridge,  it  shall  determine  the  character,  manner  of  con- 
struction, and  location  of  such  bridge  and  the  approaches  there- 
to. The  Commission  may  then  fix  the  proportion  which  the 
street  railway  company  may  be  required  to  pay  of  the  cost  of 
the  reconstruction  work.     Whether  the  Commission  has  such 
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power  in  oontravention  of  franchise  provisions,  it  is  not  now 
necessary  for  the  Commission  to  determine,  for,  in  our  opinion, 
the  statute  specifically,  and  taken  as  a  whole,  refers  to  a  pro- 
ceeding to  be  brought  before  the  Commission  before  any  work 
is  done.  It  is  to  provide  for  the  safety  of  people  crossing  the 
bridge,  and  the  statute  ccHitemplates  that  if  the  city  will  not 
make  the  petition  or  does  not  desire  to  make  the  petition,  that 
other  users  of  the  bridge  may  make  the  petition,  and  it  would 
seem  as  though  the  statute  contemplated  not  only  that  the  Comr 
mission  should  have  the  right  in  a  proceeding  coming  under  the 
statute  to  fix  the  proportion  which  the  different  parties  in  in- 
terest might  be  required  to  pay,  but  would  also  have  supervision 
of  the  necessary  work  to  be  done,  for  the  statute  clearly  provides 
that  the  Commission  shall  determine  what  alteration  or  repair 
or  reconstruction  of  such  bridge  and  the  approaches  thereto  shall 
be  made,  or  whether  the  substitution  of  a  new  bridge  is  necessary 
for  public  safety;  and  it  would  seem  that  the  statute  contem- 
plated that  the  Commission  was  to  exercise  the  right  to  apportion 
the  cost  in  those  cases  where  the  construction  work  itself  was 
under  the  supervision  or  was  to  be.  determined  upon  by  the  Rail- 
road Commission.  Evidently  for  the  purpose  of  conserving  pub- 
lic safety  the  Conunission  is  given  power  to  proceed  to  do  these 
things  on  its  own  motion  in  the  absence  of  a  petition,  but  this  ia 
only  when  in  the  opinion  of  the  Commission  public  safety  re- 
quires the  alteration,  repair,  or  reconstruction,  and  then  the  Com- 
mission is  only  empowered  to  act  after  having  the  hearings  and 
making  the  findings  as  provided  for  where  the  petition  is  made 
by  others.  The  city  of  Menasha  denies  absolutely  the  jurisdic- 
tion of  the  Commission  on  the  grounds  which  we  have  set  forth 
above,  and  the  petitioner  alleges  that  the  work  done  does  not  con* 
stitute  a  bridge,  and  would  not  come  within  the  provisions  of  the 
statute. 

If  the  structure  is  not  a  bridge,  and  was  not  within  the  pri- 
mary intent  of  the  statute,  certainly  we  are  without  jurisdiction, 
and  we  believe  that  we  are  without  jurisdiction  for  the  other 
reasons  given  in  this  opinion* 

The  petition  is  dismissed. 

Railroad  Commission  of  Wisconsin^  by  Carl  D.  Jackson,  Wal- 
ter Alexander,  Commissioners. 

P.U.R.1916A. 
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WISCONSIX  RAIIiROAD  OOMMISGflON. 

ONTAEIO  &  WILTON  TELEPHONE  COMPANY 

V. 

NORWALK  INDEPENDENT  TELEPHONE  COMPANY. 

Monopoly  and  com/petition '^Telephones  ^Extensions  tdthotU  notice, 

1.  Under  the  WiBconsin  wntiduplicatioii  act  the  lines  of  a  telephone 
eoMpany  may  be  extended  into  territory  in  whioh  another  company  is 
not  engaged  in  local  service,  without  notice  to  it. 

Monopoly  and  competition  ^^  Border-line  territory '^  Policy  of  Com' 
mission, 

2.  Ihe  Wisconsin  Commission  will  not  determine  to  which  of  two 
rival  companies  border-line  territory  belongs,  upon  a  ccmiplaint  by  one 
company  that  the  other  without  notice  has  invaded  such  territory,  where, 
by  reason  of  diverse  demands  for  service,  the  territory  should  be  left 
open  and  where  the  antiduplication  law  affords  ample  protection  to  both 
companies. 

[November  6,  1015.] 

Petition  complaining  that  Norwalk  Independent  Telephone 
Company  was  extending  its  lines  into  the  town  of  Eidgeville, 
which  territory  was  properly  tributary  to  the  village  of  Wilton 
served  by  the  petitioner,  and  requesting  that  the  Commission  de- 
termine which  company  should  properly  be  allowed  to  serve  the 
territory;  dismissed  without  prejudice. 

The  appearances  are  set  out  in  the  opinion* 

By  the  Commission:  A  petition  was  filed  by  the  Ontario 
&  Wilton  Telephone  Company  complaining  that  the  Norwalk 
Independent  Telephone  Company  had  extended  its  lines  into  sec- 
tions 36,  13,  24,  2,  and  25  of  the  town  of  Ridgeville,  Monroe 
County,  Wisconsin,  which  territory  was  alleged  to  be  properly 
tributary  to  the  village  of  Wilton,  that  village  being  served  by 
the  Ontario  &  Wilton  Telephone  Company,  and  requesting  that 
the  Conamission  determine  which  company  should  properly  be 
allowed  to  serve  the  territory  included  within  the  sections  named. 
While  the  complaint  did  not  in  terms  allege  a  violation  of  chap- 
ter 610  of  the  Laws  of  1913,  the  Commission  considered  it  to  be 
the  intention  of  the  Ontario  &  Wilton  Telephone  Company  to 
institute  an  investigation  of  extensions  made  by  the  iNTorwalk 
Independent  Telephone  Company  without  giving  the  notice  re- 
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quired  by  that  statute.  Accordingly,  notices  of  investigation 
and  of  hearing  were  issued,  and  a  hearing  was  held  at  the  village 
of  Iforwalk  on  October  15,  1915. 

At  the  hearing  the  Norwalk  Independent  Telephone  Company 
was  represented  by  J.  G.  Neuman  and  M.  E.  Schwartz ;  and  the 
Ontario  and  Wilton  Telephone  Company  was  r^resented  by 
Christian  Hett. 

[1]  It  appeared  from  the  testimony  tiiat  the  itforwRlk  Inde- 
pendent Telephone  Company  had  recently  constructed  an  exten- 
sion from  a  point  within  section  25  in  the  town  of  Ridgeville, 
into  section  36  in  said  town,  and  that  for  a  distance  of  about 
three-quarters  of  a  mile  the  wire  was  strung  on  the  toll  line  poles 
of  the  Monroe  County  Telephone  Company.  This  fact  is  men- 
tioned because  the  complaint  contains  an  allegation  to  that  effect, 
and,  the  ownership  of  the  Monroe  County  Telephone  Company 
being  the  same  as  that  of  the  Ontario  and  Wilton  Telephone 
Company,  it  is  to  be  presumed  that  the  statement  was  included 
as  a  protest  against  that  manner  of  constructing  the  extension. 
The  respondent  introduced  at  the  hearing  the  bill  of  sale  by 
which  it  acquired  title  to  its  present  lines  when  they  were  pur- 
chased from  the  complaining  company,  and  in  the  bill  of  sale 
there  was  granted  a  definite  authority  to  the  Norwalk  Inde- 
pendent Telephone  Company  to  string  wires  for  local  service 
upon  the  toll-line  poles  of  the  Monroe  County  Telephone  Com- 
pany. We  apprehend  that  this  authority  closes  any  question  as 
to  the  right  of  the  Norwalk  Independent  Telephone  Company  to 
string  its  local  service  wires  on  the  toll-line  poles  of  the  Monroe 
County  Telephone  Company  so  far  as  this  proceeding  is  con- 
cerned. 

If  the  Ontario  &  Wilton  Telephone  Company  were  giving 
service  in  the  town  in  which  the  extension  was  made,  it  would 
be  in  a  position  to  protest  against  any  extension  made  without' 
notice  to  it.  The  company  introduced  no  testimony,  however, 
to  show  that  it  was  engaged  in  giving  local  service  in  the  town 
of  Bidgeville,  and  the  all^ation  in  the  complaint  that  it  is  en- 
gaged in  giving  local  service  in  that  town  was  contradicted  by 
the  respondents.  The  latter  contended  that  the  only  other  com- 
pany engaged  in  giving  local  service  in  the  town  of  Ridgeville 
is  the  Tomah  Telephone  Company,  which  has  one  station  in  the 
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northeastern  comer  of  the  town.  The  Tomah  Telephone  Com- 
pany has  made  no  complaint  respecting  the  extensions  in  qnea- 
tion  in  this  case,  and  it  is  unlikely  that  that  company  will  exer- 
cise its  rights  to  object  to  the  existence  of  the  line  because  its 
lines  are  in  no  wise  affected  thereby.  The  Ontario  &  Wilton 
Telephone  Company  cannot  complain,  under  the  conditions,  that 
they  were  given  no  notice  of  the  intended  construction  of  the 
extension. 

[2]  In  view  of  the  request  that  the  Commission  determine 
to  which  company  the  border-line  territory  belongs,  some  discus- 
sion with  respect  to  the  policy  of  making  such  determination 
seems  to  be  necessary.  The  sections  of  the  town  of  Eidgeville 
enumerated  in  the  complaint,  it  is  true,  lie  somewhat  nearer  to 
the  Wilton  Exchange  of  the  Ontario  &  Wilton  Telephone  Com- 
pany than  they  do  to  the  exchange  of  the  respondent  company. 
The  residents  of  the  region  who  were  present  at  the  hearing  tes- 
tified uniformly,  that  more  of  their  business  transactions  occurred, 
and  more  of  their  social  interests  lay,  in  the  village  of  Norwalk 
than  in  the  village  of  Wilton,  and  consequently  telephone  con- 
nection with  the  former  place  best  suited  their  needs.  Whether 
or  not  this  opinion  reflects  the  desires  of  all  of  the  residents  of 
the  sections  named  is  by  no  means  certain.  Though  no  testimony 
was  introduced  showing  any  other  disposition  on  the  part  of 
residents  of  the  vicinity,  a  petition  was  annexed  to  the  complaint 
to  the  effect  that  the  signers  preferred  telephone  service  con- 
necting them  with  the  village  of  Wilton  rather  than  the  service 
of  the  ^orwalk  Independent  Telephone  Company.  The  pe- 
tition was  addressed  to  both  the  Railroad  Commission  and  to  the 
Ontario  and  Wilton  Telephone  Company,  requesting  the  latter 
to  extend  its  lines  to  reach  the  signers  and  the  former  to  per- 
mit the  company  to  do  so.  The  petition  is  not* in  such  form  as 
to  enable  the  Commission  to  order  the  Ontario  &  Wilton  Tele- 
phone Company  to  extend  to  reach  the  petitioners,  nor  does  it 
appear  that  such  an  order  would  be  necessary  since  the  company 
is  asserting  in  the  present  complaint  that  the  territory  properly 
belongs  to  it. 

The  paradoxical  situation  is  here  presented  in  which  the  pe- 
tition and  the  proof  furnish  a  very  apt  illustration  of  the 
inadvisability  of  doing  in  any  case  what  the  petition  requests  be 
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done  here.  From  the  testimony  alluded  to  respecting  the  wishes 
of  the  inhabitants  as  to  telephone  service,  it  is  clear  that  the  ex- 
clusive occupancy  of  the  territory  by  either  one  or  the  other  of 
the  companies  would  leave  some  of  the  residents  of  the  territory 
with  telephone  service  that  does  not  completely  fulfill  their  needs. 
It  would  be  unsound  policy  on  the  part  of  the  complainant  to 
endeavor  to  exclusively  occupy  border-line  territory  when  a  large 
number  of  the  inhabitants  for  valid  reasons  prefer  the  service  of 
the  other  company.  An  arbitrary  exclusion  of  the  Norwalk  Com- 
pany from  the  sections  in  question  would  be  apt  to  result  in  dis- 
satisfied patrons  of  the  company  allowed  to  give  service  in  the 
territory,  and  in  an  application  from  them  for  a  certificate  of 
public  convenience  and  necessity  authorizing  the  construction 
of  a  telephone  line  to  reach  the  business  center  with  which  they 
desire  connection. 

The  legislature,  by  the  passage  of  the  antiduplication  law,  has 
removed  any  necessity  for  an  arbitrary  division  of  territory 
here.  Under  that  law  a  telephone  company  may  rest  assured  that 
no  other  company  will  be  permitted  to  invade  territory  in  which 
it  is  giving  service  where  the  territory  rightfully  belongs  to  it  by 
virtue  of  the  requirements  of  the  inhabitants.  Moreover,  under 
the  process  to  secure  authority  to  make  an  extension  as  outlined 
by  the  law,  an  ample  test  is  provided  by  which  a  company  is 
protected  against  making  extensions  into  territory  that  does  not 
rightfully  belong  to  it.  The  statute  provides  for  notice  in  writ- 
ing being  given  to  every  other  company  operating  for  local  serv- 
ice in  the  town  in  which  the  extension  is  proposed  to  be  made, 
and  if  such  other  company  considers  the  extension  as  invading 
territory  belonging  to  it,  it  may  file  an  objection  with  the  Com- 
mission, which  determines  whether  or  not  public  convenience  and 
necessity  require  that  the  extension  be  made. 

The  Commission  considers  that  in  the  present  case  the 
sections  of  the  town  of  Ridgeville  under  consideration  should 
be  left  open  to  the  occupancy  of  either  company,  subject 
to  the  restriction  of  the  antiduplication  law.  The  Commission 
will  make  no  determination,  therefore,  as  to  which  company  the 
sections  may  properly  belong.  If  the  Ontario  &  Wilton  Tele- 
phone Company  considers  that  there  is  a  demand  for  its  serv- 
ice in  the  sections  named,  it  may  raise  the  question  of  whether 
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or  not  it  will  be  allowed  to  extend  to  reach  them  by  filing  the 
usual  notice  with  the  Commission  and  serving  a  copy  upon  the 
other  companies  operating  for  local  service  in  the  town.  It  not 
appearing  that  the  Ontario  &  Wilton  Telephone  Company  is  giv- 
ing local  service  in  the  sections  named,  the  complaint  as  to  the 
construction  of  lines  by  the  respondent  will  be  dismissed  without 
prejudice. 

Eailroad  Commission  of  Wisconsin,  Halford  Erickson,  Walter 
Alexander,  Commissionera. 


WISCONSIN  RAIIiBOAD  COMMISSION. 

IN  RE  W.  A.  CUTTS. 

Monopoly   and  competition -^ Local  service   hy  rural   companies'^ 
When  not  warranted. 

Neither  the  fact  that  a  subscriber  of  a  local  telephone  company 
performing  switching  service  for  two  rural  lines  pays  a  rate  greater 
than  the  combined  assessments  and  switching  charge  of  the  rural  lines, 
nor  the  fact  that  he  is  a  stockholder  of  the  latter  companies,  is  a  suffi- 
cient reason  for  compelling  either  of  them  to  extend  local  service  to  him, 
in  a  village  in  which  they  are  not  rendering  such  service. 

[November  6,  1915.] 

CoMPULiNT  that  a  resident  of  Unity  was  unable  to  secure 
telephone  service  from  the  Unity  Western  Telephone  Company 
or  the  Unity  Southwestern  Telephone  Company ;  dismissed. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  Complaint  having  been  made  by  W. 
A.  Cutts,  of  Unity,  to  the  effect  that  he  is  unable  to  secure 
telephone  service  from  the  Unity  Western  Telephone  Company 
or  the  Unity  Southwestern  Telephone  Company,  a  hearing  on 
motion  of  the  Commission  was  duly  ordered  and  held  at  Unity, 
on  September  22,  1915.  The  appearances  were  as  follows: 
W.  A.  Cutts  on  his  own  behalf;  William  Domer  for  the  Unity 
Western  Telephone  Company;  E.  G.  Purkie  for  the  South- 
western Telephone  Company ;  H.  H.  Christofferson  for  the  Clark 
County  Telephone  Company. 

The  testimony  shows  that  W.  A  Cutts  is  a  resident  of  Unitjr 
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and  a  shareholder  in  both  the  Unity  Western  Telephone  Company 
and  the  Unity  Southwestern  Telephone  Company.  He  does  not 
receive  service  from  either  of  these  companies,  but  is  a  subscriber 
of  the  Clark  County  Telephone  Company.  The  latter  company 
performs  the  switching  service  for  the  Unity  Western  Telephone 
Company  and  the  Unity  Southwestern  Telephone  Company  at 
its  Unity  exchange,  these  companies  being  rural  lines  which  do 
not  operate  switchboards.  Subscribers  of  any  of  the  three  com- 
panies can  commimicate  with  subscribers  of  any  of  the  other 
companies  without  additional  charge.  Mr.  Cutts  admitted  that 
the  service  which  he  receives  from  the  Clark  County  Telephone 
Company  is  as  satisfactory  and  extensive  as  that  which  he  could 
obtain  if  he  were  given  the  service  of  either  of  the  other  lines. 
His  sole  reason  for  desiring  a  change  appears  to  be  that  the  rate 
which  he  now  pays  is  greater  than  the  combined  assessment  and 
switching  charge  paid  by  shareholders  in  the  rural  companies. 

The  Unity  Western  Telephone  Company  does  not  maintain 
any  telephone  for  local  service  in  the  village  of  Unity.  The  Unity 
Southwestern  Telephone  Company,  however,  maintains  four  tele- 
phones for  local  service  within  the  village  limits.  These  were 
installed  some  years  ago,  for  the  most  part  before  the  company 
made  arrangement  with  the  Clark  County  Telephone  Company  to 
perform  its  switching  service.  Since  that  arrangement  was  made 
the  lines  serving  these  four  telephones  have  been  maintained  and 
the  wire  replaced  by  the  Clark  County  Telephone  Company.  The 
Unity  Southwestern  Telephone  Company  does  not  wish  to  extend 
its  lines  further  in  the  village,  and  will  not  voluntarily  give  serv- 
ice to  Mr.  Cutts. 

The  fact  that  Mr.  Cutts  is  a  shareholder  in  both  of  the  rural 
companies  is  not  material  to  this  proceeding.  All  residents  must 
be  treated  alike,  regardless  of  their  financial  connection  with  the 
utility.  The  testimony  does  not  show  that  the  service  now  ren- 
dered Mr.  Cutts  by  the  Clark  County  Telephone  Company  is  in- 
adequate, or  that  he  has  been  unable  to  secure  any  reasonable 
service  from  that  company.  To  require  the  Unity  Southwestern 
Telephone  Company  to  extend  its  service  to  Mr.  Cutts  would  not 
increase  his  convenience  or  improve  his  service  to  any  appre- 
ciable extent.  It  would  result  in  an  unnecessary  duplication  of 
lines,  and  would  probably  deprive  tlie  Clark  County  Telephone 
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Company  of  ibe  revenue  from  one  subscriber.  An  order  embody- 
ing such  a  requirement  would  be  unwarranted  and  contrary  to 
the  established  policy  of  the  Commission  not  to  require  any  dupli- 
cation of  equipment  except  where  such  duplication  is  clearly 
essential  to  adequate  service.  Having  reached  this  conclusion, 
it  is  unnecessary  for  us  to  determine  whether  the  Unity  South- 
western Telephone  Company  is  engaged  in  furnishing  local  serv- 
ice in  the  village  of  Unity  within  the  meaning  of  §  1797m-74  of 
the  statutes. 

No  order  will  be  entered  herein. 

Railroad  Commission  of  Wisconsin,  by  Walter  Alexander, 
Halford  Ericksoui  Carl  D.  Jackson,  Commissioners. 


TLLISOIS  PUBIilO  UTHilTIBS  OOMMISSIOlf. 

CITY  OF  PEORIA 

CHICAGO,  ^TTBLINGTON,  &  QUINCY  BAILBOAD  COMPANY 

et  al. 

[No.  3097.] 

Crosainga  ~  Separation  —  Viaduct  —  Public  safety* 

1.  Railroads  were  required  to  construct  a  viaduct  over  tracks 
crossing  a  city  street  at  grade,  where  the  crossings  were  dangerous, 
owing  to  a  large  amount  of  traffic  on  both  the  street  and  the  railroads. 

Appartiontnent  ^  Railroad    viaduct    over    city    street  ^^  Cost  ^  Street 
railway  tracks. 

2.  A  street  railway  company  not  operating  on  the  part  of  a  city 
street  crossed  by  railroad  tracks  was  not  required  to  bear  any  part  of 
the  cost  of  the  construction  of  a  viaduct  over  the  railroad  tracks,  but 
was  required  to  bear  the  expense  of  changes  in  its  tracks  incident  to  the 
construction  of  the  approach  to  the  viaduct. 

Crossing  —  Separation  of  grades  —  Viaduct  ^  Lateral  approach. 

3.  Upon  requiring  the  construction  of  a  viaduct  over  railroad  tracks 
erosaing  a  city  street  at  grade,  a  lateral  approach  thereto  was  required 
to  be  built  to  provide  for  traffic  over  a  public  highway  which  was  not 
crossed  by  the  railroads  but  was  so  situated  in  respect  to  the  street 
and  tracks  that  it  would  be  closed  to  traffic  unless  there  was  an  ap- 
proach. 

Crossing  ^  Separation  of  grades  ^Viaduct  ^Future  interurhan  raiU 
way  tra^Hc. 

4.  A  viaduct  over  railroad  tracks  erossing  a  dty  street  at  grade 
P.nJt.l916A. 
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WM  required  to  be  built  of  sufficient  BtteagOi  and  capacity  to  carry 
future  interurban  railway  traffic. 
Apportionment  ^  Railroad  viaduct  over  city  street  ^  Cost  ^^  Liability 
of  city, 

5.  The  proportion  that  the  public  should  bear  of  the  cost  of  con- 
structing a  viaduct  over  railroad  tracks  crossing  a  city  street  at  grade, 
of  sufficient  strength  and  capacity  to  carry  future  interurban  traffic, 
and  with  a  lateral  approach  to  provide  for  traffic  over  a  public  high- 
way which  was  not  crossed  by  the  railroads,  but  would  be  closed  to 
traffic  unless  there  was  an  approach,  was  apportioned  to  the  city. 

[November  11,  1916.] 

Petition  of  the  city  of  Peoria  for  the  construction  of  a  via- 
duct over  the  tracks  of  the  Chicago,  Burlington,  &  Quincy  Rail- 
road Company,  the  Chicago  &  North  Western  Railway  Company, 
and  the  Minneapolis  &  St.  Louis  Railroad  Company,  crossing 
Adams  street  in  the  city  of  Peoria.  The  railroads  did  not  oppose 
the  construction  of  the  viaduct  except  on  the  question  of  expense 
and  the  apportionment  of  the  costs.  A  viaduct  was  ordered  to  be 
constructed,  of  suflScient  strength  and  capacity  to  carry  future 
interurban  traflSc,  and  with  a  jateral  approach  to  provide  for 
traflSo  on  a  public  highway  which  would  otherwise  be  closed. 
The  cost  was  apportioned,  15  per  cent  to  the  city,  and  85  per 
cent  to  the  railroads.  The  county,  and  a  street  railway  not 
operating  on  the  part  of  the  street  crossed  by  the  railroad  tracks, 
were  not  required  to  bear  any  of  the  expense,  except  that  the 
latter  was  required  to  bear  the  expense  of  changes  in  its  tracks 
incident  to  the  construction  of  the  street  approach  to  the  viaduct. 

Funk,  Commissioner :  The  city  of  Peoria,  by  its  corporation 
counsel,  Richard  H.  Radley,  filed  its  petition  herein  with  the 
Commission  on  November  16,  1914,  alleging  that  the  grade  cross- 
ings where  the  tracks  of  the  respondent  steam  railroads,  the 
Chicago,  Burlington,  &  Quincy  Railroad  Company,  the  Chicago 
&  North  Western  Railway  Company,  and  the  Minneapolis  &  St. 
Louis  Railroad  Company,  cross  Adams  street  in  the  city  of 
Peoria,  are  dangerous,  and  praying  for  an  order  of  the  Commis- 
sion directing  that  a  viaduct  be  constructed  over  said  tracks  at 
said  point  of  crossings. 

The  matter  was  set  for  hearing  in  Peoria  on  December  28, 
1914.  Notice  was  served  by  the  Commission  upon  the  Peoria 
Railway  Company  and  the  county  of  Peoria,  as  possible  inters 
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ested  parties,  to  appear  on  this  date.  At  this  hearing  all  parties 
Were  represented.  Subsequent  hearings  were  held  on  February 
12,  1915,  April  7,  1916,  and  July  7,  1915.  At  the  conclusion 
of  the  last  hearing  the  railroads  were  directed  to  prepare  final 
working  plans  for  a  concrete  reinforced  structure,  said  plans 
when  approved  by  the  city  of  Peoria  to  be  submitted  to  the  Com- 
mission for  its  approval. 

On  January  12,  1915,  Clarke  Brothers  &  Company,  or  Peoria, 
filed  an  intervening  petition  praying  the  Commission  that,  in 
case  a  viaduct  should  be  constructed  as  petitioned  for  by  the  city 
of  Peoria,  a  lateral  approach  to  said  viaduct  be  provided  for  in 
the  plans,  to  accommodate  traffic  over  Clarke  street. 

Adams  street  is  one  of  the  principal  business  streets  of  the 
city  of  Peoria,  running  in  a  northeasterly  and  southwesterly 
direction  through  the  entire  limits  of  the  city.  South  Adams 
street  extended,  known  as  the  Peoria-Pekin  road,  forms  one  of 
the  most  important  highways  leading  into  the  city,  and  is  the 
gateway  to  Peoria  for  all  traffic  moving  between  that  city  and 
numerous  towns  and  villages  and  a  large  agricultural  territory 
in  the  southern  portion  of  Peoria  county.  About  a  mile  from 
where  Adams  street  ebters  the  city  of  Peoria  is  located  the  vil- 
lage of  Bartonville,  with  a  population  estimated  at  1200.  Adams 
street  extended  is  the  principal  street  of  this  village.  Here  are 
located  large  manufacturing  industries,  numerous  coal  mines, 
and  a  state  hospital  for  the  insane.  Large  quantities  of  coal 
are  hauled  from  the  mines  in  this  vicinity  over  the  Peoria-Pekin 
road  into  Peoria.  For  a  further  distance  of  some  5  miles  from 
Bartonville  to  HoUis,  where  it  leads  directly  into  the  city  of 
Pekin,  this  road  runs  through  a  thickly  settled  community. 

A  traffic  count  made  at  the  crossing  of  the  railroads  over 
Adams  street,  including  the  traffic  between  the  homrs  of  7:00 
A.  M.  and  6:00  p.  m.,  gives  the  following  figures: 
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Date 

PedeBtrians 

Coal  teanrn 

Farm  teams 

Autos 

Baggies 

MisceL 

Dec.  17,  1914 

416 

121 

45 

54 

50 

101 

''    18,    ** 

337 

106 

63 

81 

77 

160 

*'     19,    '* 

444 

105 

28 

51 

72 

126 

a      21,      ** 

420 

124 

23 

43 

41 

71 

*'    22,    " 

419, 

119 

36 

50 

49 

161 

**    23,    '* 

446' 

106 

48 

57 

65 

187 

«i     24,    *' 

522 

103 

11 

48 

77 

180 

**    28,    " 

322 

104 

10 

16 

28 

108 

Total 

3326 

888 

263 

400 

449 

1094 

Av.  per  day. 

415.76 

111 

33 

50 

56 

136.75 

Av.  per  hour 

37.8 

10 

8 

4.5 

5 

12.4 

Total  traffic  movement;  average  per  day,  801. 
Total  traffic  movement;  average  per  hour,  72.8. 

The  lines  of  all  the  respondent  steam  railroads  across  Adams 
street  are  single  main  tracks.  They  all  cross  the  street  in  an 
easterly  and  westerly  direction,  within  a  distance  of  approxi- 
mately 500  feet.  Approaching  the  tracks  from  the  city  of 
Peoria,  the  first  crossing  is  that  of  the  Chicago  &  North  Western 
Railway  Company.  Approximately  75  feet  further  on  is  the 
crossing  of  the  Chicago,  Burlington,  &  Quincy  Bailroad  Com- 
pany, and  at  a  distance  of  approximately  400  feet  from  the 
Chicago,  Burlington,  &  Quincy  Eailroad  crossing  is  the  crossing 
of  the  Minneapolis  &  St.  t-ouis  Railroad  Company.  The  street 
approach  leading  from  the  city  to  the  Chicago  &  North  Western 
Railway  tracks  descends  to  the  tracks  at  the  rate  of  about  6  per 
cent  for  a  distance  of  about  260  feet.  Between  the  tracks  of  the 
Chicago  &  North  Western  Railway  and  the  Chicago,  Burlington, 
&  Quincy  Railroad,  the  descent  in  the  grade  of  the  street  con- 
tinues at  the  rate  of  approximately  5  per  cent.  Between  the 
crossing  of  the  Chicago,  Burlington,  &  Quincy  Railroad  and  the 
tracks  of  the  Minneapolis  &  St.  Louis  Railroad,  the  descent  in 
the  grade  of  the  street  continues  at  about  1^  per  cent  The 
tracks  of  the  Chicago  &  North  Western  Railway  and  the  Chicago, 
Burlington,  &  Quincy  Railroad  leave  the  respective  points  of 
crossing  in  a  westerly  direction  on  a  curve,  almost  immediately 
disappearing  behind  bluffs  which  seriously  obstruct  the  view  of 
trains  coining  from  the  west  on  these  tracks,  for  those  approach- 
ing the  crossings  from  the  city.  For  those  coming  toward  the 
city,  the  view  of  trains  approaching  from  the  west  on  the  Minne- 
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apolis  &  St.  Louis  Railroad  is  completely  obstructed  by  buildings. 
Gates  are  operated  at  the  crossing  of  the  North  Western  and  the 
Burlington  on  week  days  between  the  hours  of  7:00  a.  m.  and 
6 :00  p.  M.  A  flagman  is  stationed  at  the  crossing  of  the  Minne- 
apolis &  St.  Louis  from  7 :00  a.  m.  to  6 :00  p.  m.  on  week  days. 
Statements  furnished  by  the  railroads  show  the  total  number 
of  train  and  switching  movements  over  these  crossings  during 
the  months  of  November  and  December,  1914,  as  follows : 


M.  &  St.  L. 

C.  B. 

AQ. 

0.  A  N.  W. 

P.  A  P.  U. 

Nov.        Dec. 
564          666 

Nov. 
421 

Dec. 
458 

Nov.        Dec. 
425          444 

Average  switch  movementa 
over  tracks  of  C.  A  N.  W. 
5  per  day  (estimate) 

Total  for  November  1560 

Average  per  day 62 

Total  for  December  1713 

Average  per  day *    56.25 

The  yards  of  the  M.  &  St.  L.  are  immediately  to  the  west  of 
South  Adams  street  It  appears  from  the  testimony  that,  in 
addition  to  the  train  and  switching  movements  as  reported  by 
the  four  roads  as  appearing  above,  there  are  frequent  switch 
train  movements  over  the  M.  &  St.  L.  crossing  by  the  Rock 
Island,  the  Peoria  &  Pekin  Union,  and  the  Peoria  Terminal 
Railway,  in  making  delivery  of  cars  to  and  from  the  M.  &  St.  L. 
Without  question  the  grand  total  of  the  number  of  movements 
over  the  M.  &  St.  L.  crossing  would  be  considerably  increased  if 
these  had  been  included.  # 

At  the  first  hearing  a  number  of  witnesses  testified  to  the  in- 
convenience and  frequent  delay  caused  by  the  blocking  of  these 
crossings,  especially  the  M.  &  St.  L.  crossing.  They  also  testi- 
fied as  to  the  dangerous  character  of  the  crossings,  and  the  con- 
stant dangers  encountered  by  those  who  have  occasion  to  pass 
over  them.  The  testimony  also  showed  the  occurrence  of  fatal 
accidents  Bespondents  made  no  effort  to  controvert  this  tes- 
timony, and  indicated  that  they  had  no  intention  of  opposing 
the  constmcfcion  of  a  viaduct,  and  wotild  raise  no  issue  in  the 
matter  except  on  the  question  of  expense  and  the  apportionment 
of  liie  costs. 
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Section  58  of  "An  Act  to  Provide  for  the  Regulation  of  Public 
Utilities"  reads: 

"The  Commission  shall  also  have  power  after  a  hearing,  to 
alter  or  abolish  any  grade  crossing  heretofore  or  hereafter  estab- 
lished, V7hen,  in  its  opinion,  the  public  safety  requires  such 
alteration  or  abolition,  or  to  require  the  separation  of  the  grades 
at  any  such  crossing;  and  to  prescribe,  after  a  hearing  of  the 
parties,  the  terms  upon  which  such  separation  shall  be  made, 
and  the  proportions  into  which  the  expense  of  the  alteration  or 
abolition  of  such  crossing,  or  separation  of  such  grades,  shall 
be  divided  between  the  railroad  and  street  railroad  companies 
affected,  or  between  such  companies  and  the  state,  county,  mu- 
nicipality or  other  public  authority  in  interest." 

[1]  Having  considered  all  the  testimony  in  the  case,  and  all 
the  facts  and  circumstances,  the  Commission  finds  that  the  grade 
crossings  of  the  respondent  steam  railroads  over  South  Adams 
street  in  the  city  of  Peoria  are  dangerous,  that  the  amount  and 
character  of  the  traflBc,  both  on  the  highway  and  upon  the  rail- 
roads, are  such  that  public  safety  requires  that  said  grade  cross- 
ings be  abolished,  and  that  the  grades  be  separated  by  the 
construction  of  a  viaduct  over  the  tracks  of  said  respondent 
steam  railroads. 

[2]  By  action  of  the  Commission,  the  Peoria  Railway  Com- 
pany and  the  county  of  Peoria  were  made  respondents  in  this 
case.  The  Peoria  Railway  Company  maintains  and  operates  a 
single  street  railway  track  upon  Oregon  street  in  the  city  of 
Peoria,  extending  in  a  generally  southerly  direction  from  Nevada 
street  to  approximately  the  intersectfon  of  Oregon  street  with 
the  center  line  of  Adams  street,  and  curving  in  said  Adams 
street  at  such  intersection,  and  running  thence  in  a  generally 
northeasterly  direction  upon  Adams  street.  The  said  company 
is  authorized  by  its  ordinances  of  December  20, 1904,  and  Febru- 
ary 20,  1906,  to  operate  on  Adams  street  as  follows:  "On 
Adams  street  from  the  northeast  city  limits  where  the  same  ad- 
joins the  village  of  Averyville,  for  a  double  track  the  entire 
length  thereof,  to  a  point  where  said  Adams  street  is  intersected 
by  the  center  line  of  Oregon  street."  The  location  of  the  pro- 
posed viaduct  and  its  approaches  is  beyond  and  southerly  of  the 
center  line  of  Or^on  street  in  Adams  street,  in  a  portion  of 
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Adams  street  whioh  is  not  included  in  the  provisions  of  the 
ordinances  above  referred  to,  and  over  which  the  said  company 
is  not  at  present  operating.  The  Commission  therefore  finds 
that  the  Peoria  Railway  Company  is  not  a  party  in  interest  in 
these  proceedings,  and  that  no  part  of  the  expense  of  the  con- 
struction of  the  proposed  viaduct  should  be  borne  by  said  Peoria 
Railway  Company,  except  such  expeose  as  may  be  incurred  in 
relaying,  repaving,  and  in  making  such  other  changes  in  such 
portions  of  its  track  as  might  be  made  necessary  because  of 
possible  changes  in  the  grade  of  Adams  street  in  the  vicinity 
of  Oregon  street,  made  incident  to  the  construction  of  the  ap- 
proach to  the  viaduct 

The  Commission  is  of  the  opinion  that  the  county  of  Peoria 
is  not  a  party  in  interest  in  this  matter,  and  that  no  part  of  the 
expense  of  the  construction  of  the  proposed  viaduct  should  be 
apportioned  to  the  county  of  Peoria. 

[3]  Clarke  street,  so-called,  extends  in  an  easterly  direction 
from  Adams  street,  immediately  south  of  and  parallel  to  the 
tracks  of  the  Chicago,  Burlington,  &  Quincy  Railroad,  for  a 
distance  of  some  600  feet,  then  crossing  the  tracks  of  the  Peoria 
&  Pekin  Terminal  Railway,  the  Peoria  &  Pekin  Union  Railway, 
and  the  Chicago,  Rock  Island,  &  Pacific  Railway,  into  the  prop- 
erty of  Clarke  Brothers  &  Company.  Besides  leading  into  the 
property  of  Clarke  Brothers  &  Company  and  the  Barrett  Manu- 
facturing Company,  this  road  is  the  only  direct  means  of  access 
to  a  considerable  amount  of  land  lying  between  the  railroads  and 
the  Illinois  river,  which  is  used  extensively  for  truck  gardening 
and  for  general  farming  purposes.  In  a  distance  of  approximate- 
ly 2^  miles,  Clarke  street  is  the  only  roadway  crossing  the  tracks 
of  the  various  railroads  in  that  vicinity,  and  the  only  route  by 
which  traffic  may  pass  from  Adams  street  to  property  lying  be- 
tween the  railroads  and  the  river.  The  exhibits  filed  in  this  case 
by  said  Clarke  Brothers  &  Company  as  intervener  indicate  that 
said  Clarke  street^  so-called,  is  a  public  highway.  To  this  con- 
tention the  city  of  Peoria  makes  no  denial.  The  point  of  junc- 
tion between  Clarke  street  and  Adams  street,  between  the  tracks 
of  the  Chicago,  Burlington,  &  Quincy  Railroad  and  the  Minne- 
apolis &  St.  Louis  Railroad,  is  so  located  that  the  abolition  of  the 
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grade  crossings  and  the  building  of  a  viaduct  in  Adams  street 
would  close  Clarke  street  to  all  traffic.     - 

The  Commission  is  of  the  opinion  that  public  necessity  and 
the  demands  of  possible  future  growth  of  the  cilr^  in  this  vicinity 
require  that  some  provision  should  be  made  for  permanently 
accommodating  traffic  over  Clarke  street.  To  do  this  requires 
that  there  be  built  in  Clarke  street  a  lateral  approach  to  the  main 
structure  in  Adams  street. 

[4,  6]  The  plans  for  the  proposed  viaduct  as  submitted  by 
the  railroads  and  approved  by  the  city  of  Peoria  call  for  a  rein- 
forced concrete  structure,  and  the  Commission  is  of  the  opinion 
that,  considering  the  cost  of  maintenance,  such  a  structure  is  the 
most  practical  and  economical.  The  Commission  is  also  of  the 
opinion  that^  as  a  provision  for  the  future,  the  viaduct  should 
be  designed  to  be  built  of  sufficient  strength  to  carry  interurban 
railway  traffic. 

In  determining  the  question  of  the  apportionment  of  the  ex- 
pense of  a  separation  of  grades,  the  Commission  gives  considera- 
tion to  the  question  of  the  benefits  accruing  from  such  separation 
to  the  several  parties  in  interest,  as  well  as  to  the  burden  of  re^ 
sponsibility  which  rests  upon  the  several  parties  for  an  existing 
condition  for  which  remedy  is  sought 

Previous  to  the  enactment  of  the  Public  TJtilities  Commission 
law  there  were  no  specific  provisions  in  the  statutes  covering  the 
matter  of  highway  grade  separations.  As  population  has  in- 
creased and  modes  of  travel  on  the  highways  have  changed,  as 
railroad  traffic  has  grown  and  grade  crossing  dangers  have  in- 
creased, the  demand  for  grade  separations  in  the  interest  of  pub- 
lic safety  has  become  general  throughout  the  state.  Eealizing 
this,  the  legislature  in  the  enactment  of  the  utilities  law  em- 
powered the  Commission,  in  the  interest  of  public  safety,  to 
alter  or  abolish  any  grade  crossing  heretofore  or  hereafter  estab- 
lished, or  to  require  the  separation  of  the  grades  of  any  such 
crossing,  and  to  prescribe  the  terms  upon  which. such  separation 
shall  be  made,  and  the  proportions  into  which  the  expense  shall 
be  divided.  The  legislature  clearly  had  in  mind  that  both  the 
public  and  the  railroads  are  benefited  by  the  elimination  of 
grade  crossings  and  the  provision  of  some  safe  means  of  public 
travel,  and  that  the  railroads  and  the  public,  through  the  proper 
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public  authorities  in  interest,  should  both  share  reasonably  in 
the  expense  involved  in  securing'  such  benefit. 

Two  features  appear  in  this  case  which  present  a  somewhat 
'  peculiar  situation,  and  which  have  much  to  do  with  a  determina- 
tion as  to  the  apportionment  of  costs.  The  first  of  these  is  the 
construction  of  a  viaduct  of  sufficient  strength  and  capacity  to 
carry  future  interurban  railway  traffic;  the  second  is  the  construc- 
tion of  a  lateral  approach  to  the  main  structure  to  provide  for 
highway  traffic  over  a  street  which  is  not  crossed  by  any  of  the 
respondent,  railroads,  but  which  is  so  situated  with  respect  to 
Adams  street  and  the  tracks  of  the  respondent  railroads  that  it 
would  be  closed  to  public  traffic,  and  a  large  section  of  territory 
would  be  practically  isolated,  if  the  grade  crossings  on  Adams 
street  were  abolished  and  the  main  structure  were  built  without 
a  lateral  approach  in  this  street. 

The  question  of  providing  for  future  interurban  traffic  over 
the  viaduct  is  a  matter  in  which  the  respondent  railroads  have 
no  present  interest.  The  city  of  Peoria,  however,  is  interested 
in  this  matter,  and  the  extra  expense  of  a  structure  designed  to 
carry  future  interurban  or  street  car  traffic  is  a  charge  which  the 
city  of  Peoria  should  bear  at  this  time.  Whenever  the  right  may 
be  granted  to  an  interurban  railway  to  lay  its  tracks  upon  and 
use  the  viaduct,  it  is  reasonable  to  expect  that  such  conditions 
would  be  imposed  upon  such  railway  for  such  grant  as  would 
reimburse  the  city  for  this  charge.  The  percentage  of  cost  ap- 
portioned to  the  city  of  Peoria,  therefore,  will  be  considered  to 
include  the  extra  cost  of  constructing  a  viaduct  to  carry  inter- 
urban railway  traffic.  This  cost  should  represent  not  only  the 
cost  of  special  construction  which  may  be  required  to  provide 
solely  for  the  future  installation  of  a  railway  track,  but  also  what 
may  be  considered  as  the  additional  cost  of  strengthening  the 
entire  structure  sufficiently  to  carry  such  railway  traffic. 

The  tracks  of  the  respondent  railroads  do  not  cross  Clarke 

street    Because  it  is  the  natural  and  available  means  of  access 

to  considerable  property  in  that  vicinity,  however,  it  is  necessary 

to  provide  some  means  of  accommodating  public  traffic  over 

Clarke  street;  and  the  benefits  to  be  derived  from  the  building 

of  an  approach  in  that  street,  therefore,  must  in  a  large  measure 

be  considered  as  public  benefits.  At  the  same  time  it  must  be 
P.U.R.1916A. 


Digitized  by 


Google 


502  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

recognized  that  if  the  elimination  of  the  grade  crofisingB  on 
Adams  street  cannot  be  accomplished  without  some  provision 
being  made  for  traffic  over  Clarke  street,  then  the  construction 
of  a  lateral  approach  in  that  street  is  a  necessary  and  proximate ' 
consequence  to  this  improvement,  and  some  measure  of  respon- 
sibility for  the  conditions  that  make  necessary  the  building  of 
the  approach  on  Clarke  street  must  also  be  considered  to  rest 
upon  the  respondent  railroads.  Should  a  viaduct  be  built  over 
Adams  street  without  a  lateral  approach  in  Clarke  street,  lia- 
bility for  property  damages  which  might  lie  against  the  city  of 
Peoria  would  in  all  likelihood  be  greatly  increased,  and  for  this 
further  -i^ason  the  benefits  arising  from  the  construction  of  a 
lateral  approach  in  Clarke  street  must  be  considered  to  a  large 
extent  as  public  benefits,  toward  the  cost  of  which  the  public 
should  contribute  its  reasonable  proportion. 

The  city  of  Peoria  is  the  only  public  authority  in  interest  in 
this  case  to  whom  public  benefits  may  accrue,  and  through  which 
the  public  may  be  apportioned  and  pay  its  share  of  the  expense ; 
and  such  expense  as,  in  the  opinion  of  the  Commission,  the  pul>- 
lio  should  reasonably  bear,  will  be  apportioned  to  the  city  of 
Peoria, 

Considering  all  the  facts  in  the  case  and  the  relative  benefits' 
to  be  derived,  the  Commission  is  of  the  opinion  that  the  city  of 
Peoria  should  bear  15  per  cent  of  the  total  cost  of  construction, 
and  the  respondent  railroads  should  bear  85  per  cent.  The 
Commission  is  further  of  .the  opinion  that  the  city  of  Peoria 
should  bear  whatever  property  damages  may  arise  as  a  result  of 
the  eliminating  of  the  aforesaid  grades  and  the  construction  of 
the  viaduct. 

It  is  therefore  ordered  that  the  crossings  formed  by  the  tracks 
of  the  Chicago  &  North  Western  Kailway  Company,  the  Chicago, 
Burlington,  &  Quincy  Kailroad  Company,  and  the  Minneapolis 
&  St.  Louis  Railroad  Company,  where  they  cross  Adams  street, 
in  the  city  of  Peoria,  Peoria  county,  Illinois,  be,  and^the  same 
are  hereby,  abolished  as  grade  crossings,  when  the  aforesaid 
grade  crossings  have  been  separated  as  hereinafter  provided. 

To  the  end  that  the  aforesaid  grade  crossings  may  be  abolished 
as  required  herein,  it  is  further  ordered  that  the  Chicago  &  Iforth 
Western  Railway  Company,  the  Chicago,  Burlington,  &  Quincy 
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Railroad  Company,  and  the  Minneapolia  &  St  Louis  Eailroad 
Company,  under  such  an  arrangement  as  may  be  agreed  upon 
by  them,  shall  jointly  separate  the  aforesaid  grade  crossings  by 
means  of  a  viaduct  for  street  and  highway  traffic,  which  shall  be 
constructed  in  Adams  street/  spanning  the  tracks  of  the  said 
respondent  railroad  companies,  the  Chicago  &  North  Western 
Railway  Company,  the  Chicago,  Burlington,  &  Quincy  Railroad 
Company,  and  the  Minneapolis  &  St  Louis  Railroad  Company, 
and  so  designed  that  when  necessary  it  may  be  equipped  to  carry 
interurban  railway  traffic.  The  viaduct  shall  have  a  total  width 
of  33  feet,  and  shall  be  constructed  of  reinforced  concrete.  The 
approaches  of  the  viaduct,  except  so  much  thereof  as  is  con- 
structed of  earth  embankments,  shall  also  be  constructed  of  re- 
inforced concrete.  The  width  of  the  approaches  shall  be  33  feet, 
except  that  portion  of  the  south  approach  south  of  the  stairway, 
which  shall  be  23  feet  The  construction  of  the  viaduct  in  Adams 
street,  as  provided  for  herein,  shall  include  the  construction  of 
an  approach  on  Clarke  street,  constructed  of  reinforced  concrete 
and  earth  embankment,  which  shall  have  a  total  width  of  19 
feet,  10  inches,  and  which  shall  have  connection  with  the  said 
viaduct  The  grades  of  the  approaches  of  the  viaduct  in  Adams 
street  shall  not  exceed  4  per  cent  The  grade  of  the  Clarke 
street  approach  shall  not  exceed  5  per  cent. 

The  improvement  contemplated  by  this  order,  which  includes 
the  construction  of  the  viaduct  in  Adams  street  with  the  neces- 
sary approaches,  and  the  necessary  approach  leading  from  the 
said  viaduct  to,  along,  and  upon  Clarke  street,  in  the  separation 
of  the  grades  provided  for  herein,  shall  mean  to  include  the 
acquisition,  by  purchase  or  otherwise,  of  any  additional  land  or 
right  of  "way  which  may  be  necessary,  as  well  as  the  construction 
of  the  aforesaid  viaduct,  with  its  approaches,  and  the  Clarke 
street  approach,  completed  in  every  detail  for  use  of  street  and 
highway  traffic  and  substantially  in  accordance  with  plans  sub- 
mitted by  the  Chicago,  Burlington,  &  Quincy  Railroad  Company 
under  date  of  September  28,  1916,  for  and  in  behalf  of  itself, 
the  Chicago  &  North  Western  Railway  Company,  and  the  Minne- 
apolis &  St  Louis  Railroad  Company,  and  known  as  drawings 
No.  1001  and  No.  1002,  each  marked  S.  P.  TJ.  C.  Exhibit  "A" 
October  26,  1915,  for  identification;  except  that  only  such  pro- 
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vision  shall  be  made  in  the  structure  at  the  present  time  for  street 
railway  traffic  as  cannot  be  conveniently  and  economically  made 
when  required  at  some  future  date. 

It  is  further  ordered  that  any  additional  drawings  of  details 
pertaining  to  the  construction  of  tte  aforesaid  viaduct  and  ap- 
proaches, or  any  drawings  noting  changes  from  those  above 
specified,  which  may  be  necessary,  shall  be  submitted  within 
90  days  from  the  date  hereof  for  approval  by  this  Commission, 
and  no  construction  work  shall  be  begun  before  such  plans  shall 
be  submitted  and  approved  as  above  provided. 

It  is  further  ordered  that  the  aforesaid  viaduct,  with  the  neces- 
sary approaches  and  the  Clarke  street  approach,  be  constructed  in 
complete  order  and  ready  for  use  of  street  and  highway  traffic 
within  one  year  from  the  date  of  this  order.  During  the  construc- 
tion of  the  aforesaid  improvement  and  until  the  same  has  been 
fully  completed,  the  respondent  railroad  or  railroads  in  charge 
of  the  construction  of  the  whole  or  any  portion  of  the  viaduct 
and  the  approaches  thereto,  or  of  any  work  in  connection  there- 
with, or  incurring  any  expense  chargeable  thereto  as  herein  pro- 
vided, shall,  on  the  15th  day  of  each  calendar  month,  render  to 
this  Commission  and  to  the  city  of  Peoria  a  verified  monthly 
statement  showing  in  detail  the  amount  and  cost  of  work  per- 
formed or  expense  incurred  on  the  said  improvement  during  the 
previous  calendar  month. 

It  is  further  ordered  that  of  the  total  cost  of  constructing  the 
aforesaid  viaduct,  with  the  necessary  approaches  and  the  Clarke 
street  approach,  the  city  of  Peoria  shall  bear  16  per  cent^  and  the 
Chicago  &  North  Western  Railway  Company,  the  Chicago,  Bur- 
lington, &  Quincy  Railroad  Company,  and  the  Minneapolis  & 
St.  Louis  Railroad  Company  shall  jointly  bear  85  per  cent.  In 
the  event  that  the  above  respondent  railroads  cannot  agree  as  to 
a  division  among  themselves  of  their  apportionment  of  the  total 
cost,  the  Commission  will  determine  such  division.  This  appor- 
tionment of  the  cost  of  construction  shall  be  based  upon  the  total 
amount  of  such  cost  as  set  forth  in  the  verified  monthly  state- 
ments rendered,  as  hereinbefore  provided  for  by  the  respondent 
railroad  or  railroads  in  charge  of  the  work  of  construction;  or, 
in  the  event  that  the  work  is  done  under  one  general  contract, 
the  apportionment  of  the  cost  of  construction  shall  be  baaed  upon 

P.U.R.1916A. 


Digitized  by  VrrOOQ IC 


PEORIA  Y.  CHICAGO,  B.  &  Q.  R.  CO.  605 

the  total  figure  of  such  contract  price,  plus  any  ot^er  items  of 
expense  herein  provided  for. 

It  is  further  ordered  that  the  city  of  Peoria  shall  bear  all  prop- 
erty damages  that  may  result  from  the  elimination  of  said  cross- 
ings and  the  construction  of  the  aforesaid  viaduct. 

The  term  ^'construct"  as  used  in  this  order  shall  be  interpreted 
in  the  broadest  sense;  to  mean  tke  furnishing  of  all  requisite 
material,  skilled  and  unskilled  labor,  the  use  of  tools,  and  techni- 
cal and  supervisory  services  which  are  essential  to  the  entire 
completion  of  the  construction  of  the  improvement  involved  in 
the  terms  of  this  order. 

In  apportioning  the  cost  of  constructing  the  viaduct  in  Adams 
street,  with  its  necessary  approaches  and  the  Clarke  street  ap- 
proach, the  phrase  "cost  of  construction"  is  interpreted  by  this 
order  to  include  all  items  of  expense  connected  with  the  improve- 
ment by  which  the  grades  of  the  aforesaid  crossings  are  separated, 
and  the  performance  of  such  work,  and  the  expenditure  of  such 
funds  connected  with  any  other  matter  as  may  be  necessary  in 
carrying  out  the  provisions  of  this  order,  under  any  plans  which 
shall  have  final  approval  of  this  Commission,  as  hereinbefore 
provided  for ;  except  that  property  damages,  and  the  expense  of 
changes  and  additio.ns  in  the  appurtenances  of  any  public  utility 
other  than  the  respondents  herein,  made  necessary  by  this  order, 
are  not  included  in  the  percentage  apportionment  of  costs. 

The  Peoria  Railway  Company  shall  at  its  own  expense  make 
such  changes  in  its  track,  relaying  and  repaving  the  same,  as 
may  be  necessary  to  conform  with  the  provisions  of  this  order. 

It  is  further  ordered  that  any  public  utility,  corporation,  or 
person  not  a  party  to  this  proceeding,  now  occupying  that  portion 
of  Adams  street  and  Clarke  street  included  in  this  improvement, 
shall  at  its  sole  expense  make  such  changes  and  additions  in  its 
appurtenances  as  may  be  necessary  to  permit  of  the  carrying 
out  of  this  order. 

After  the  completion  of  the  improvement  provided  for  by 
this  order,  the  Chicago  &  North  Western  Railway  Company,  the 
Chicago,  Burlington,  &  Quincy  Railroad  Company,  and  the 
Minneapolis  &  St.  Houis  Railroad  Company  shall  jointly  main- 
tain all  of  the  viaduct  in  Adams  street  and  all  of  the  approaches 
of  the  said  viaduct  in  Adams  street,  excepting  that  portion  of 
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the  approached  supp<hrted  by  earth  embankments,  and  excepting 
the  sidewalks  and  pavements  in  the  roadway,  and  the  lights  and 
posts  supporting  the  lights.  The  city  of  Peoria  shall  pay  the 
cost  of  maintaining  all  sidewalks  and  the  pavement  of  the  road- 
way, and  all  lights  and  posts  supporting  the  lights  of  the  viaduct 
in  Adams  street  and  its  approaches,  and  shall  also  pay  the  cost 
of  maintaining  all  of  the  ClaAe  street  approach. 

For  the  purpose  of  adjudicating  any  misunderstanding  and 
disagreement  between  the  parties  to  this  cause  as  to  plans  of 
the  improvements  covered  by  this  order,  as  to  the  character  of 
construction,  as.  to  maimer  of  prosecuting  the  construction  work, 
as  to  the  distribution  and  segregation  of  the  costs  of  the  work, 
and  as  to  any  other  matters  tiiat  might  subsequently  become  sub- 
jects of  controversy,  this  Commission  retains  jurisdiction  over 
the  subject-matter  and  the  parties  hereto,  for  the  purpose  of 
entering  such  supplemental  orders  as  may  be  necessary. 

By  order  of  the  Commission  this  11th  day  of  November,  1916. 
Dated  at  Springfield,  Illinois. 


MARTLAND  PUBLIC  SEStVICS  COMMISSIOX. 

IN  RE  WASHINGTON  COUNTY  WATER  COMPANY. 
[Case  No.  918.] 

Constitutional  law  ^  Rate  ntahing -^  Police  potoer  ^  Impairtnenta  of 

contract  obligation. 

1.  The  Maryland  CommiBsion  has  the  right  to  regulate  the  rates 

of  a  water  company,  in  the  exercise  of  the  police  power  delegated  by  the 

legislature,  regardless  of  any  contract  between  the  utility  and  the  city 

in  which  it  operates. 
Service  ^Water-^  Meters^  Right  reserved  in  contract  ^Prevention 

of  waste. 

2.  A  water  company  may  substitute  meter  measurements  for  flat 

rates,  under  the  reserved  rights  in  contracts  with  the  city  in  which  it 

operates,  without  invoking  the  aid  of  the  Commission;  and  such  change 

is  justified  where  the  installation  of  meters  Is  necessary  to  prevent 

waste  by  consumers. 
Rates  —  Water  —  Minvmtmi  charge  —  Sliding  scale  varying  with  r€nt4A 

value  of  houses. 

3.  A  water  company  was  permitted  to  make  minimum  charges  for 

water  on  a  sliding  scale  varying  according  to  the  rental  value  of  the 
P.U.R.1916A. 
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boufles  seryed,  where  eftch  increue  in  the  minimum  was  aooompanied  hy 
a  corresponding  increase  in  the  quantity  of  water  allowed  to  be  con- 
sumed, although  the  more  scientific  method  would  be  to  base  the  charge 
vn  the  size  of  the  meter. 

Bates'^  Water '^  Comparison  tvHh  higher  rates  in  other  tovms. 

4.  In  fixing  the  rates  for  water  supplied  the  inhabitants  of  a 
town,  some  weight  was  given  to  the  fact  that  the  rates  were  lower 
than  in  many  other  towns,  where  there  were  unusual  difficulties  attend- 
ing the  supply  of  the  former,  although  such  a  comparison  is  not  an  in- 
,  fallible  guide. 

tUUeS'^  Water  ^Increase, 

6.  A  water  company  was  authorized  to  make  a  slight  increase  in 
its  rates,  upon  consideration  of  the  value  of  the  property  devoted  to 
the  public  service,  of  the  amount  of  money  proposed  to  be  expended 
to  secure  an  ample  supply  pf  pure  soft  water,  of  the  fact  that  an 
annual  average  return  of  only  4.8  per  cent  had  been  paid  stockholders, 
and  that  the  stock  was  selling  slightly  below  par,  and  that  the  pro- 
posed rates  were  not  excessive  as  compared  with  the  rates  in  other 
towns. 

Security    iseues  ^  Purpose  ^^  OapitalitMtion    of    expenditures    from 
earnings  ^  Purchase  of  meters  ^  Construction  of  reservoir, 

6.  A  water  company  was  authorized  to  issue  $150,000  par  value  of 
common  stock  for  tiie  capitalization  of  earnings  expended  in  the  ac- 
quisition of  property  and  the  construction,  extension,  maintenance,  and 
improvement  of  facilities,  and  an  additional  amount  of  $400,000  par 
Talue,  the  issues  to  be  sold  to  net  not  less  than  $450,000,  and  the  pro- 
ceeds to  be  used  for  the  payment  of  unfunded  debt,  the  purchase  of 
water  meters,  the  construction  of  a  new  reservoir,  and  for  other  corpo- 
rate purposes  to  be  subsequently  approved  by  the  Commission. 

[November  26,  1915.] 

Applioatiok  of  the  Washington  County  Water  Company  for 
authority  to  issue  $550,000  par  value  of  common  stock,  $150,000 
on  account  of  increase  in  capitalization  to  cover  cost  of  improve- 
ments to  its  facilities,  and  for  other  corporate  purposes,  hereto- 
fore provided  from  earnings,  and  the  proceeds  thereof,  together 
with  the  proceeds  of  the  additional  amount  of  $400,000  of  said 
stock,  to  be  used  for  future  improvements,  the  refunding  of 
obligations,  etc. ;  and  to  put  into  effect  a  new  schedule  of  rates ; 
granted. 

The  petition,  filed  on  March  25,  1915,  stated  in  substance  that 
the  existing  reservoir  of  mountain  water  to  supply  the  inhabit- 
ants and  city  of  Hagerstown  was  inadequate,  that  an  auxiliary 
supply  pumi)€ct  from  a  creek  was  objectionable  as  being  hard 

water  and  as  requiring  artificial  purification,  and  that  an  addi- 
P.U.K.1916A. 
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tional  mountain  reservoir  waa  necessary,  which  would  cost  ap- 
proximately $320,000 ;  that  the  proposed  extension  of  the  meter 
system  would  cost  $10,000;  and  that  the  unfunded  debt  was  ap- 
proximately $52,000.  It  was  also  stated  that  the  company  had 
outstanding  $346,000  par  value  of  4  per  cent  bonds,  and  $320,- 
000  par  value  of  common  stock,  and  that  the  difference  between 
$870,230.45,  the  cost  of  the  plant,  and  $538,959,  the  amount 
spent  thereon  from  the  proceeds  of  the  sale  of  securities, 
represented  earnings  of  the  company,  with  the  exception  of  the 
amount  of  the  unfunded  debt,  and  that  the  company  was  entitled 
to  issue  $150,000  par  value  of  capital  stock  to  capitalize  such 
earnings.  It  was  averred  that  the  water  was  being  wasted  by 
consumers,  and  that  the  company  had  the  reserved  right  to  install 
meters  under  contracts  in  the  years  1881  and  1896  with  the  city; 
and  that  the  Commission  had  sole  jurisdiction  to  regulate  and 
prescribe  rates,  under  chapter  180  of  the  law  of  1910,  and  amend- 
ments thereto,  creating  the  Commission.  The  prayer  of  the  peti- 
tion was  for  the  approval  of  an  issue  of  $550,000  par  value  of 
capital  stock  for  the  foregoing  purposes,  and  of  a  new  schedule  of 
rates,  the  only  change  being  in  charging  former  flat  rate  con- 
sumers at  the  rate  of  not  more  than  30  cents  per  1,000  gallons  for 
water  consumed  quarterly  in  excess  of  the  amount  allowed  them 
under  the  flat  rates,  which  they  will  continue  to  pay  as  a 
minimum  meter  charge. 

The  schedule  of  rates  which  was  approved  is  as  follows : 

"A  yearly  minimum  charge  will  be  made  for  all  domestic 
service  for  which  the  allowance  of  water  will  be  according  to  the 
amount  paid,  as  per  the  following  classification : 

"1.  On  all  houses  with  rental  value  under  $100  per  year  the 
minimum  charge  will  be  $4  per  year,  or  $1  per  quarter,  without 
meter,  but  the  company  reserves  the  option  to  install  a  meter  in 
any  house  of  this  class  with  the  same  minimum  charge,  for  which 
the  allowance  of  water  will  be  3,333  gallons  per  quarter. 

"2.  On  all  houses  with  rental  value  of  $100  to  $150  per  year 
the  minimum  meter  or  rental  charge  will  be  $6  per  year,  or  $1.50 
per  quarter,  for  which  minimum  charge  there  will  be  an  allow- 
ance of  6,000  gallons  per  quarter. 

"3.  On  all  houses  with  rental  value  of  $150  to  $200  per  year 
there  will  be  a  minimum  or  meter  chai^  of  $8  per  year,  or  $2 
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per  quarter,  for  which  there  will  be  an  allowance  of  6,666  gallons 
per  quarter. 

"4.  On  all  houses  with  rental  value  of  $200  and  upwards  per 
year  there  will  be  a  minimum  or  meter  charge  of  $10  per  year, 
or  $2.50  per  quarter,  for  which  there  will  be  an  allowance  of 
8,333  gallons  per  quarter. 

'Tor  all  water  furnished  to  domestic  consumers  in  excess  of 
the  allowances  for  the  respective  classifications  above,  a  charge 
of  30  cents  per  1,000  gallons  will  be  made  until  the  amount 
equals  10,000  gallons  per  quarter.  And  for  all  water  furnished 
in  excess  of  10,000  gallons  per  quarter,  charges  will  be  made 
according  to  the  following  schedule: 

Tirst  excess,  12,000  gallons  per  quarter 25^  per  1,000  gallons 

"21,000  gallons  per  quarter  20<(  per  1,000  gallons 

''105,000  gallons  per  quarter  15^  per  '1,000  gallons 

"270,000  gallons  per  quarter  12<t  per  1,000  gallons 

'*750,000  gallons  per  quarter  10<l  per  1,000  gallons 

"1,800,000  gallons  per  quarter  S^  per  1,000  gallons 

''6,000,000  gallons  per  quarter  74  per  1,000  gallons 

"21,000,000  gallons  per  quarter  6^^  per  1,000  gallons 

"All  over  21,000,000  gallons  per  quarter 6^  per  1,000  gallons 

"The  size  of  meter  to  be  used  shall  be  determined  by  the  com- 
pany, according  to  the  size  of  service. 

"All  meters  on  domestic  services  will  be  read  quarterly  and 
bills  rendered  quarterly. 

"All  service  pipes  from  main  to  curb,  including  digging  of 
trench,  must  be  paid  for  by  property  owner. 

"The  charge  for  service  pipes  will  be  $5,  which  includes 
tapping  the  main,  stopcock  in  main,  stopcock  and  box  at  curb,  1 
inch  galvanized  pipe  will  be  furnished  from  main  to  curb  for  20 
cents  per  foot. 

"An  additional  charge  of  $4  for  making  double  service. 

"Larger  service  pipes  when  required  at  special  prices." 

Appearances:  Haman,  Cook,  Chestnut  &  Marshell,  Samuel 
B.  Loose  for  applicants;  Alexander  E.  Hagner  for  protestant; 
Osborne  I.  Yellott  for  the  Commission. 

Henry,  Commissioner,  after  setting  forth  the  petition  in  full, 
continued :  Under  the  direction  of  the  Commission,  our  auditor 
made  an  examination  of  the  books  of  the  company,  and  reported 
that  more  than  $150,000  had  been  taken  from  the  earnings  of 
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the  company  and  applied  to  the  betterment  and  extension  of  its 
plant,  prior  to  the  Ist  day  of  April,  1914. 

Under  onr  direction,  alao,  the  chief  engineer  of  the  Commis- 
sion made  an  examination  and  valuation  of  the  company's  plant, 
and  reported  that  its  present  value  was  in  excess  of  its  outstand- 
ing bonds  and  stocks,  and  that  the  improvements  contemplated, 
as  set  forth  in  the  petition,  would  cost  approximately  the  sum 
of  money  estimated  by  the  petitioner.  During  the  progress  of  the 
hearing,  Mr.  Yellott,  the  counsel  for  the  people,  duly  assigned 
to  represent  them  at  said  hearing,  made  the  following  statement: 
^^I  was  asked  to  do  three  things  in  this  case,  and  to  assist  in  doing: 
First,  to  ascertain  whether  or  not  this  company  was  entitled  to 
capitalize  $150,000  of  earnings, — in  other  words,  whether  the 
earnings  were  actually  there  and  such  were  contemplated  by 
the  legislature  to  be  capitalized.  We  found  they  were  there ;  the 
account  established  that  beyond  what  seemed  to  me  any  question. 
I  have  so  reported  to  the  Commission,  that  the  company  is  en- 
titled to  capitalize  that  $150,000  of  earnings.  Second,  whether 
or  not  the  engineer's  report  in  this  case  fixing  the  present  value 
of  this  company's  property  as  of  the  date  of  the  inquiry,  was 
$1,046,000 ;  whether  that  was  correct.  I  have  gone  over  the  re- 
port very  carefully,  and  I  find  no  objection  can  be  made  to  that, 
so  far  as  we  are  able  to  see.  I  find,  moreover,  that  this  company 
is  capitalized  as  follows  at  the  present  time,  $345,000  of  bonds 
and  $320,000  of  stock,  a  total  of  $665,000 ;  they  only  propose  to 
capitalize  this  $150,000,  which  will  bring  it  up  to  $816,000,  and 
then  issue  $400,000  of  additional  stock,  which  will  bring  it  up 
to  $1,215,000.  I  find  the  engineer's  report  of  $1,046,000  which 
it  now  has,  and  to  which  should  be  added  the  other  things  and  the ' 
$10,000  for  the  meters  and  the  total  amount  of  this  property  at  a 
total  issue  of  $1,215,000,  will  be  over  $1,300,000.  Therefore 
I  am  prepared  to  submit  to  the  Comjnission,  so  far  as  the  public 
is  concerned,  which  is  supposed  to  be  looked  after  in  this  matter, 
that  the  Commission  can  safely  authorize  this  capitalization  up 
to  the  desired  amount  of  $1,215,000." 

No  objection  in  writing  was  made  to  the  application,  but  at 
the  hearing,  on  the  11th  day  of  October,  1915,  the  mayor  of 
Hagerstown  and  the  city  attorney  appeared  in  person,  with  the 
objection  that  the  proposed  rates  are  unreasonable,  and  inci* 
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dentally  objecting  to  the  installation  of  meters.  No  objection  was 
made  to  the  proposed  construction  of  a  new  reservoir,  nor  to  the 
issuance  of  common  stock  to  raise  money  for  that  purpose.  The 
evidence  showed  that  the  reservoir  was  a  public  necessity.  It 
seems  to  be  likewise  conceded  that  in  order  to  realize  the  sum  of 
$400,000  for  the  improvements  outlined  in  the  petition  it  will  be 
necessary  to  sell  the  entire  $550,000  applied  for  ($150,000  of 
which,  representing  earnings  prior  to  April  1st,  1914,  belongs  as 
a  matter  of  right  to  the  stockholders  of  the  company),  inasmuch 
as  the  stock  under  existing  conditions  cannot  be  sold  at  more 
than  80  per  cent  of  its  par  value. 

[1]  Tha  only  disputed  question,  therefore,  before  us  is  not  as 
to  the  advisability  of  erecting  a  new  reservoir  and  of  issuing  stock 
for  this  and  other  improvements,  but  merely  as  to  the  reasonable- 
ness of  the  rates  proposed  to  be  established.  In  this  connection 
we  desire  to  say  that  we  have  no  doubt  of  the  right  of  this  Com" 
mission  to  fix  a  reasonable  rate  schedule,  regardless  of  any  con- 
tract now  existing  between  the  Washington  County  Water  Com- 
pany and  the  mayor  and  city  council  of  Hagerstown.  It  has 
been  held  by  us  on  more  than  one  occasion  that  contracts  for 
supplying  water  to'  a  town  or  to  its  inhabitants  are  not  binding 
upon  this  Commission,  but  that  rates  established  in  such  contracts 
are  always  subject  to  revision  and  regulation,  in  a  proper  case, 
by  the  Commission  in  the  exercise  of  the  police  power  delegated 
to  it  by  the  legislature  of  the  state.  Oiir  conclusion  upon  this 
point  has  recently  been  upheld  by  the  court  of  appeals  of  Mary- 
land, in  the  case  of  Yeatman  v.  Towers,  decided  in  June  of  the 
present  year  [—  Md.  — ,  P.TJ.R.1915E,  811,  95  Ail.  158]. 

In  the  opinion  in  this  case  the  court  of  appeals  says :  "The 
right  to  regulate  rates  for  which  water  will  be  supplied  is  in  its 
nature  the  execution  of  one  of  the  powers  of  the  state,  of  which 
it  can  no  more  divest  itseK  than  it  can  part  with  its  power  of 
taxation.  The  power  may  or  may  not  be  exercised,  but  its  non- 
user  is  not  an  abandonment  of  the  right.  The  nature  of  the 
right  as  an  exercise  of  the  power  of  the  state  is  commonly  re- 
ferred  to  that  class  of  powers  designated  as  the  'police  power,* 
and  the  right  extends  not  merely  to  the  regulation  of  rates,  but 
to  the  regulation  of  other  matters  connected  with  the  service 
afforded  to  the  public.  This  power  is  one  which  may  be  exeiv 
P.U.R.1916A. 
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oised  by  the  legislature  directly,  or  its  exercise  may  be  committed 
by  the  legislature  to  a  board  or  c(Hmnission,  as  has  been  done  in 
this  state  by  the  creation  of  the  Public  Service  Commission,  and 
since  the  supplying  of  water  musty  by  reason  of  the  nature  of  the 
service,  be  deemed  to  be  a  public  service,  the  regulation  of  the 
rates  at  which  it  shall  be  furnished  falls  clearly  within  the  powers 
of  the  Commission.  .  .  .  Contracts,  even  as  between  indi- 
viduals, when  entered  into.,  are  necessarily  subject  to  the  control 
of  the  police  power  of  the  state,  whenever  such  contract  relates 
to  matters  which  are  or  may  be  subject  to  the  exercise  of  such 
powers ;  and  as  far  back  as  the  case  of  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  ed.  77,  it  was  laid  down  that  when  the  owner  of 
property  devotes  it  to  a  use  in  which  the  public  has  an  interest, 
he  in  effect  grants  to  the  public  an  interest  in  such  use,  and  must, 
to  the  extent  of  that  interest,  submit  to  be  controlled  by  the  public 
for  the  common  good  as  long  as  he  maintains  the  use." 

In  view  of  this  opinion  of  our  highest  court,  it  becomes  un- 
necessary to  refer  to  the  earlier  statements  by  the  Public  Service 
Commission  on  the  same  point 

[2]  Nor,  in  view  of  the  express  reservations  in  the  contracts 
of  1881  and  1896,  can  the  right  of  the  company,  without  invoking 
the  aid  of  this  Commission,  to  substitute  meter  measurement  for 
the  prevailing  flat  rates  be  questioned.  Apart  from  the  legality 
of  such  a  change,  it  is  fully  justified  by  the  necessity  of  economy 
in  the  use  of  water,  and  in  order  to  protect  the  people  from  the 
hardships  produced  by  a  shortage  of  the  supply  in  periods  of 
drouth.  These  points  being  true,  the  question  resolves  itself 
back  into  the  simple  one,  as  above  stated,  of  the  reasonableness 
of  the  schedule  submitted  for  our  approval.  There  is  no  differ- 
ence between  the  old  and  the  new  schedules  as  respects  the 
minimum  charge  of  $4,  $6,  $8,  and  $10  per  annum,  according  to 
the  rental  value  of  the  houses,  except  that  in  the  new  schedules  a 
limitation  is  placed  upon  the  quantity  of  water  supplied  at  such 
prices,  and  the  increase,  if  any,  in  charge  will  arise  from  the 
excess  used  over  and  above  the  stipulated  quantities. 

It  was  estimated  by  witnesses  that  the  consumption  of  water 
in  excess  of  the  limitation  prescribed  in  the  schedule  to  be  sup- 
plied for  a  minimum  charge  would  furnish  an  increased  annual 
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income  of  $12,000,  or  about  8  per  cent  on  the  capital  to  be  ex- 
pended for  the  improvement  of  the  plant. 

[3]  As  respects  a  minimum  or  ready-to-serve  charge,  a  public 
service  corporation  has  the  right  to  impose  such  a  charge  upon 
its  customers,  but  it  rarely  happens,  as  in  the  present  case,  that 
such  a  charge  is  made  to  vary  according  to  the  rental  value  of  the 
houses  served.  This  seems  to  have  been  adopted  for  historical 
reasons,  and  in  an  eifort  not  to  disturb  the  relative  conditions 
existing  in  Hagerstown  ever  since  the  formation  of  the  com- 
pany in  1880.  A  more  scientific  method  would  have  been  to  base 
such  a  charge  on  the  size  of  the  meter,  and  it  would  have  been 
a  usual  way  to  make  the  minimum  charge  the  same  to  all  users. 
But  inasmuch  as  the  variance  is  accompanied  by  a  corresponding 
increase  in  the  quantity  of  water  allowed  to  the  consumers  paying 
the  higher  prices,  we  are  not  willing  to  disturb  the  schedule  in 
this  respect. 

[4,  5]  An  examination  of  the  rates  prevailing  in  other  Mary- 
land towns,  whether  the  plants  are  owned  by  the  municipalities 
or  by  private  corporations,  shows  that  the  Hagerstown  rates  are 
as  low  as  the  average,  and  that  the  minimum  charge  of  $4  per  an- 
num is  as  low  as  that  of  any  company  in  the  state,  and  lower  than 
the  great  majority  of  them.  Such  a  comparison  as  this  is  not  an 
infallible  guide,  as  no  two  towns  are  so  similar  in  environments 
and  physical  conditions  as  to  admit  of  exact  comparison;  but 
when  we  take  notice  of  the  conditions  and  difficulties  attending 
the  furnishing  of  water  to  the  people  of  Hagerstown,  it  is  a  mat- 
ter of  some  weight  to  us  to  find  that  the  price  of  water  is  lower 
there  than  in  many  other  places.  Moreover,  it  appears  that  the 
company  has  reaped  no  excessive  profits  from  its  operations.  Ac- 
cording to  the  testimony,  it  has  paid  to  the  stockholders  during 
the  period  of  its  life  an  average  annual  return  of  4.8  per  cent,  and 
it  hopes  to  be  able  to  pay  hereafter  a  dividend  of  5  per  cent. 

This  is  not  an  exorbitant  return,  surely.  In  some  of  the  towns 
referred  to  in  the  proceedings  as  furnishing  water  at  a  cheaper 
rate  than  Hagerstown,  the  plants  are  owned  by  the  municipali- 
ties, and  are  not  operated  for  profit.  The  people  of  Hagerstown, 
at  an  election  in  1878,  decided — whether  wisely  or  unwisely,  it 
is  not  for  us  to  say — ^not  to  install  its  own  waterworks,  but  to 
leave  the  field  open  to  private  capitalists. 
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The  Washington  County  Water  Company  is  a  business  concern 
in  which  private  capital  is  invested^  and  upon  which  the  investors 
are  entitled  to  a  reasonable  return.  When  we  consider^  there- 
fore, the  value  of  the  property  which  this  company  has  devoted  to 
the  public  service,  when  we  consider  the  amount  of  money  which 
it  proposes  to  apply  to  the  development  of  its  system  in  order  to 
fulfil  its  obligations  to  serve  the  city  and  its  citizens  with  an 
ample  supply  of  pure  mountain  water,  when  we  consider  the  rate 
of  return  which  the  company  in  years  past  has  been  paying  to 
its  stockholders,  when  we  consider  that  the  last  reported  sale 
shows  that  the  stock  of  the  company  is  selling  slightly  below  par, 
when  we  contrast  the  rates  of  the  proposed  schedule  with  rates 
existing  in  other  towns  comparable  with  Hagerstown,  we  feel  that 
we  can,  with  entire  justice  to  that  city  and  to  its  citizens,  approve 
in  its  entirety  the  schedule  of  rates  filed  with  the  Commission. 

[6]  We  shall  therefore  pass  an  order  approving  the  issuance 
of  stock  as  prayed  for  in  the  petition,  and  approving  the  schedule 
of  rates  as  filed  by  the  petitioner. 


NirW  JERSEY  BOARD  OF  PUBIild  UTIIilTY  COMMISSIONERS. 

IN  BE  NEWTON  GAS  &  ELECTRIC  CO. 

Bates  •»  Elements  to  he  considered  —  If$ibUity  to  pay  dividends, 

1.  Failure  of  an  overcapitaUzed  utiUty  to  pay  dividends  on  Block 
does  not  necessarily  indicate  that  the  rates  are  inadequate. 

Valuation  ^Electric    plant  ^  Ineffleient    generating    and    produdng 
equipment -^  Investment  to  create  proper  equipment, 

2.  A  valuation  of  inefficient  gas  engines  and  producers  of  an  dee- 
trie  plant  at  their  scrap  value,  ignoring  the  investment  necessary  to 
create  some  kind  of  generating  and  producing  equipment,  cannot  be 
made  the  basis  for  rate  making. 

Valuation  —  Electric  plant  *  Com.parisons  —  Costs. 

3.  In  estimating  the  value  of  an  electric  plant  for  rate-making 
purposes  by  comparison  with  other  plants,  comparison  between  costs  to 
reproduce  per  kilowatt  of  peak  load  is  of  more  value  than  comparison 
between  costs  per  kilowatt  of  plant  capacity. 

Bates  —  Earning  capacity  —  Comparison  —  Ctmsumers  per  unit  of  pop* 
uZation, 

4.  In  estimating  the  potential  earning  capacity  of  an  electric  plant 
for  rate-making  purposes,  comparison  was  made  between  the  numbers  of 
consumers  per  thousand  population  of  various  towns,  although  such 
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ATerages  are  not  ooneliuiTe,  aince  the  number  of  eoBtomers  per  unit 
of  peculation  will  be  affected  Tery  largely  by  the  character  of  the  pop- 
ulation, the  aggreBsiyenesa  of  the  uiilityy  the  character  of  the  aeryioe, 
and  the  rates  charged. 
Foluolion— JVonofierofive  prapertif. 

5.  In  Taluing  an  electric  plant  for  rate-making  purposes,  no  allow- 
ance was  made  for  nonoperative  property,  since  such  property  should 
have  been  disposed  of  as  soon  as  a  market  therefor  was  found. 

Valuation  —  Blanket  allowance  —  Organization  —  WrandMse  —  Devel^ 
opment '■^Working  capiUd* 

6.  In  valuing  an  electric  plant  for  rate-making  purposes  a  maximum 
allowance  of  $26,000  was  held  sufiScient  for  organization  expenses,  cost 
of  obtaining  franchises,  of  establishing  the  business,  and  for  working 
capital,  there  being  no  evidence  as  to  the  expenditures  for  such  ele- 
ments, and  the  physical  property  being  valued  at  $76,000. 

Jtaiea  — JBIeofHcity— 3finlmum  Mil  — Jf umber  of  aodceto. 

7.  A  schedule  of  minimum  monthly  charges  for  electric  lights 
varying  according  to  the  number  of  sockets,  whereby  $4.80  would  be 
charged  for  only  twenty  lights,  is  unjust  and  unreasonable. 

DiaorimtnaUon'^  Bates '^Bieetrie  lighte --^  BUuOc  schedule, 

8.  A  block  schedule  of  rates  for  electric  lighting  is  unjustly  dis- 
criminatory where  the  application  of  the  rate  for  the  second  block  of 
kilowatt  hours  will  sometimes  result  in  payment  of  a  larger  amount 
of  money  for  a  smaller  amount  of  service. 

Bates  ^  Elemente  to  'be  considered  ^Inability  to  earn  retum^Over- 
eapiUMeation  —  Oom^paris€>n  toi^  other  rates  —  Inefficient  service. 

9.  An  electric  utility  will  not  be  authorized  to  increase  its  rates  al- 
though the  revenue  will  not  yield  an  adequate  return  upon  the  capi- 
talization, where  the  utility  is  overcapitalized,  where  the  proposed  in- 
crease is  in  excess  of  rates  of  utilities  operating  in  other  towns  under 
comparable  conditions,  and  -where  additional  revenue  can  be  obtained 
if  the  service  is  improved. 

[November  26,  1915.] 

Application  of  the  receiver  of  the  Newton  Gras  &  Electric 
Company  for  authority  to  put  into  effect  a  schedule  of  increased 
rates  for  electricity.  The  increase  was  denied,  the  utility  not 
having  sustained  the  burden  of  proving  that  the  increase  was 
just  and  reasonable.  The  value  of  the  operating  electrical  prop- 
erty was  fixed  at  $100,000. 

Appearances :  W.  A.  Dolan  and  Albert  C.  Wall  for  the  com- 
pany ;  Henry  T.  Eays  and  Lewis  Van  Blarcom  for  the  town  of 
Newton.  I  -  . '*^   -^ 

By  the  Board:    The  receiver  of  ihe  Newton  Gas  &  Electric 

Company  filed  with  the  Board  a  new  schedule  of  rates  for  eleo- 
P.UJU016A. 


Digitized  by 


Google 


616  NEW  JERSEY  BD.  OF  PUBLIC  UTILITY  OOMRS. 

trie  service.  Pending  investigation  as  to  the  reasonableness  of 
the  proposed  rates,  the  old  schedule  of  rates  has  continued  in 
effect 

The  Newton  Gas  &  Electric  Company  was  formed  by  the 
consolidation  of  the  Newton  Gaslight  Company  and  the  Newton 
Electric  Light,  Heat,  &  Power  Company,  February  14th,  1901. 

The  company  was  placed  in  the  hands  of  a  receiver  September 
27th,  1910,  since  which  time  the  property  has  been  operated  by 
the  receiver. 

The  original  plant  of  the  electric  company  consisted  of  steam- 
driven  Edison  generators.  The  distribution  system  was  a  3-wire 
Edison  system,  operating  at  110-220  volts. 

About  the  year  1904,  the  Edison  direct-current  generators 
were  removed,  and  in  their  place  alternating-current  generators 
were  installed.  The  primary  lines  from  these  generators  were 
extended  to  a  small  number  of  points  in  the  town,  at  which  were 
located  comparatively  large  transformers  feeding  into  the  origi- 
nal system  of  Edison  "mains."  The  alternating-current  gen- 
erators were  driven  by  gas  engines  of  the  American  Crossley 
pattern,  manufactured  by  the  Power  &  Mining  Machinery  Com- 
pany. Two  of  these  units  were  installed  in  the  original  plant. 
The  plant  operated  under  these  conditions  until  1910,  when 
plans  were  made  for  removing  the  plant  to  a  location  where  a 
railroad  siding  could  be  obtained  and  where  better  foundations 
could  be  constructed,  there  having  been  some  complaint  with 
regard  to  the  instability  of  the  foundations  at  the  old  location. 

It  appears  from  the  testimony  (March  9th,  1914,  p.  41)  that 
no  dividends  have  ever  been  paid  on  the  stock  of  the  present 
company.  Interest,  however,  was  paid  on  the  outstanding  bonds. 
No  funds  were  available  to  pay  for  the  cost  of  removing  the  plant 
to  a  new  location,  which  the  management  of  the  company  had 
decided  was  necessary  for  the  proper  and  efficient  operation  of 
the  plant. 

The  property  was  therefore  placed  in  the  hands  of  a  receiver, 
with  a  view  to  protecting  the  interests  of  the  stock  and  bond 
holders,  and  a  plan  was  arranged  under  which  receiver's  certifi- 
cates were  issued  to  meet  the  costs  of  moving  and  of  certain 
additional  machinery. 
P.U.R.l9ldA. 
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The  arrangement  further  contemplated  the  taking  up  of  the 
receiver's  certificates,  using  funds  which  would  otherwise  be 
required  for  the  payment  of  interest. 

The  interest  on  outstanding  bonds  has  continued  to  accme^ 
and  is  to  be  paid  off  after  the  receiver's  certificates  have  been 
taken  up.  The  larger  part  of  the  cost  of  moving  the  plant  is  a 
replacement  charge,  and  could  not  be  permanently  capitalized. 

Testimony  was  taken  at  several  hearings  (June  24th,  1914, 
March  9tih,  1915,  May  14th,  1915,  June  16th,  1915),  at  which 
objections  were  made  by  the  representatives  of  the  town  to  the 
approval  by  the  Board  of  any  increases  in  the  rates  charged. 
These  objections  were  based  upon  charges  that  service  had  been 
and  still  was  inadequate. 

With  reference  to  inadequate  service,  the  Board,  under  date 
of  April  21st,  1914,  ordered  the  company  to  make  certain  im- 
provements to  the  physical  property.  Minor  improvements 
required  by  such  order  have  been  made,  but  required  changes  in 
machinery  have  not  been  made. 

Testimony  was  submitted  by  the  objectors  to  the  effect  that 
some  improvement  had  been  made  in  the  service  rendered,  but 
that  service  was  still  inadequate. 

[1]  As  stated  above,  no  dividends  have  ever  been  paid  upon 
the  stock  of  this  company,  but  interest  has  been  paid  on  the  out- 
standing bonds  up  to  the  time  of  the  receivership.  Examination 
of  the  testimony  and  exhibits  shows  that  this  property  has  been 
overcapitalized  since  the  consolidation  in  1901,  to  such  an  extent 
that  the  inability  to  pay  dividends  on  stock  is  no  indication  of 
the  lack  of  proper  earning  power  on  the  part  of  this  company 
under  the  existing  rates. 

Statements  submitted  by  the  company  (Exhibits  P-6  and 
P-7)  have  been  analyzed.  These  statements  show  the  financial 
results,  revenues,  and  expenses  fpr  each  year  from  1902  to  1911. 
From  1911  to  the  present  time  the  annual  reports  submitted  by 
the  company  are  available.  This  analysis  shows  that  the  com- 
pany has  classified  as  "Additions  and  Betterments"  amounts  in 

accordance  with  the  following  schedule: 
P.U.B.101«A. 
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TABLE  "A." 
Additions  and  Bettermente — ^1902-1913. 


Electric  Dept 

Gas  Dept. 

1902 

$1,710 

329 

23,635 

10,853 

1,662 

560 

633 

276 

1,301 

27,278 

2,969 

1,396 

$72,602 

$1,221.05 

1903 

311.86 

♦1904  

♦•2,930.73 

•1905  

♦♦7,344.67 

1906 

8^62.40 

1907 

1,080.89 

1908 

598.04 

1909 

664.89 

1910 

969.03 

•Portion  1911 

♦♦14,722.59 

1912 

2,280.85 

1913 

353.39 

Total  

$36,630.29 

♦  Total  replacements  taken  as  $46,000. 
♦♦     "  "  "        "   $15,000. 

Attention  is  called  to  the  large  expenditures  in  1904  and  1905 
for  electrical  plant,  and  to  the  large  expenditure  in  1911  for  the 
same  purpose.  Reference  has  already  been  made  to  the  expendi- 
tures in  these  years  for  new  plant,  but,  as  also  stated,  a  large  part 
of  the  expenditure  in  1904  and  1905  was  really  for  replacement 
purposes,  and  some  portions  of  the  expenditures  in  1911  were 
for  a  similar  purpose. 

Using  the  valuation  submitted  at  the  hearings,  and  deducting 
the  additions  and  betterments  made  from  time  to  time,  the 
following  Table  B  is  made  up : 

TABLE  '^B." 


Elec.  Dept. 

Gas  Dept. 

Value  (new)  Jan.  Ist,  1916 

$98,499 

27,502 

$70,997 
98,499 
70,997 

$169,496 

84,748 
3,697 
2,503 
3,095 

$91,960 
20,630 

$71,320 
91,950 
71,320 

$163,270 

81,635 
1,857 
1,440 
1,648 

Additions  and  betterments,  1902-1913  .... 
Value  as  of  January.  1902 

Value  (new)  Jan.  1st,  1915 

Estimated  value  (new),  Jan.  Ist,  1902 

Sum  of  vftliifts  , ,.,,,,,.,,  -v .. . 

ATeraxre  valuation  durinsr  neriod 

Annual  denreciation.  1916  

Estimated  annual  depreciation,  1902 

Average  annual  depreciation,  1902-1915  . . . 

Table  C  has  been  made  up  to  show  the  relation  between  the 

average  net  income  and  the  average  value  of  plant,  from  1902 

to  1915.    It  is  not  contended,  however,  that  the  values  used  in 

Table  C  are  the  values  upon  which  rates  should  be  based. 
P.U.R.1916A. 
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TABLE  «C." 

Elee.  Dept 

Gas  Dept. 

Averaseyalue  (new)  1902-1915 

$84,748 
22,034 

$62,714 

$4,709 

7.50% 
3.65 

$81,635 

'RRtiTYiatftd  acoraed  <l4!T>reciatioii *  *  r 

9,888 

Average  Dresent  value.  1902-1915 • 

$71,747 

Average  operatinff  income,  1902-1913 

Per   cent  operating  income  is   of  present 
value  •  •  •  • 

$8,348 
4.66% 

Annual  rate  of  depreciation.  1915  ......... 

2.02 

Average  rate  of  return  •••• 

3.85% 

2.64% 

Table  D-1  has  been  made  up  from  data  for  the  year  1913  to 
show  the  relation  between  net  revenue  and  gross  revenue,  taking 
a  number  of  New  Jersey  companies  where  the  conditions  are 
somewhat  comparable.  Table  D-1  shows  that  the  operating 
ratio  of  ten  companies  averages  66.79  per  cent,  while  the  oper- 
ating ratio  of  the  electric  department  of  the  Newton  Gas  ft 
Electric  Company  is  apparently  61.24  per  cent 

TABLE  "D-l.'» 
Data  for  1913. 


Newton 
G.  &E. 

Pleasant- 

ville 
H.  L.  &  P. 

Washington 
Elec.  Co. 

Hacketts- 

town 
Elec.  Co. 

Operating  revenues  .  • . 
Revenue  deductions  . . . 

Operating  income 

Income  per  cent  of  op- 
erating revenues  .... 
Operating  ratio 

$20,977 
12,836 

$8,141 

38.76 

61.18% 

$24,031 
15,138 

$8,803 

37.05 

$14,850 
10,774 

$4,076 

27.45 

$16,946 
10,179 

$6,767 

39.9 

Flemington    

Hammonton   

Monmouth  Ltg 

Toms  River   

Washington   

Hackettstown    

Lambertville    

Pleasantville   

Milbum    

Cape  May 

Averages    

Operating  ratio — 10  companies  66.79% 
P.UJR.1916A, 


Opt.  Revenue. 


$10»702 
12,756 
14,041 
12,216 
14,860 
16,946 
18,360 
24,031 
31,559 
42,301 

$19,776 


Optg.  Rev.  De- 
ductions Ex- 
cluding Deprec. 
Charges. 


$8,088 
8,684 
10,663 
9,722 
10,774 
10,179 
12,548 
15,138 
19,523 
26,767 

$13,208 
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Table  "e"  gives  the  gross  revenue  and  the  operating  expenses 
per  kw.  hr.  The  first  item  gives  the  average  for  eight  com- 
panies; the  second  shows  the  gross  revenue  and  operating  ex- 
penses of  the  "Newton  Company,  and  the  kst  item  gives  the 
average  of  fourteen  other  companies,  given  as  Table  D-2.  From 
Table  E  it  appears  that  the  gross  revenue  of  the  Newton  Com- 
pany per  kw.  hr.  sold  is  lower  than  with  a  large  number  of 
companies,  and  that  the  operating  expense  is  about  midway. 

TABLE  "D-2." 
Data  for  1914. 


Revenues. 


Expenses. 


Ocean  City  Elec.  Lt.  Co 

Consolidated  Gas  Co. 

Boonton  Eleietric  Co 

Commonwealth  Water  &  Lt.  Co. 

Eastern  Penna.  Power  Co 

Washington  Elec.  Co 

Rockland  Elec.  Co 

Sayreville  Elec.  Lt.  &  Pr.  Co.  . . , 

Hammonton  Elec.  Co 

Electric  Co.  of  New  Jersey  . . . . , 
Morris  &  Somerset  Elec.  Co.  . . . 

Monmouth  Lighting  Co 

Millville  Elec.  Lt.  Co 


$64,471 

109,811 
28,308 
82,903 

155,663 
14,831 
43,671 
11,735 
14,606 
65,211 

161,704 
18,112 
20,117 


Total   

Average 

Newton  Gas  &  Electric  Co. 


$771,043 


6.43^ 
8.62^ 
7.89^ 
8.74* 
6.27* 
7.96* 
9.36* 
9.63* 
7.16* 
6.23* 
5.62* 
9.97* 
6.40* 


$42,746 
63,135 
23,839 
62,932 
99,653 
14,286 
33,496 
11,787 
9,894 
44,891 
90,161 
12,764 
25,863 


99.18* 
7.63* 
6.47* 


$525,437 


4.74* 
4.96* 
6.64* 
6.58* 
4.02* 
7.65* 
7.18* 
9.67* 
4.85* 
4.25* 
3.28* 
7.02* 
8.23* 


78.07* 

6.01* 

♦5.90* 


*  Average  resulting  from  using  Board's  allowance  for  depreciation  instead 
of  company's. 

TABLE  "E.'' 


•Average  of  8  companies  (1913) 
Newton  Gas  &  Elec.  Co.  (1913) 

(1914) 
Average  of  14  companies  ( 1913 ) 

(1914) 


Gross  Hevenue 
per  kw.  hr. 


6.08* 
6.01* 
6.47* 
7.58* 
7.63* 


Expenses 
per  kw.  hr. 


3.02* 
4.72* 
6.90* 
6.06* 
6.01* 


*  The  first  item  gives  the  average  for  eight  companies,  which  are  the  fol- 
lowing : 

Atlantic  City  Electric  Company, 

Cape  May  Light  &  Power  Co., 

Cinnaminson  Electric  Light,  Power  &  Heating  Co., 

Lakewood  Water,  Light  &  Power  Co., 

Middlesex  &  Monmouth  Electric  Light,  Heat  &  Power  Co., 

Pleasantville  Heat,  Light  &  Power  Co., 

Public  Service  Electric  Co., 

Rockland  Electric  Co., 

each  of  which  had  in  1913  a  lower  average  operating  expense  per  kw.  hr. 

than  that  reported  by  the  Newton  Gas  &  Electric  Co. 

P.U.R.1916A. 
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Table  T  gives  the  result  of  an  analysis  of  the  operating  ex- 
penses during  the  ten  years  from  1902  to  1911^  showing  that  the 
average  operating  ratio  is  about  68.3  per  cent  for  the  electric 
department^  and  69.4  per  cent  for  the  gas  department.  The 
average  operating  income  during  that  period  appears  to  have 
been  sufficient  to  meet  depreciation  charges,  and  in  addition  a 
small  return  on  the  investment. 

TABLE  *T." 
Average  for  10  Years  (1902-1911). 


Elec.  Dept. 


Amount. 


$14,132.65 


Operating  revenue    

Oi^erating  Revenue  Deductions: 

Station  wages   

Coal  and  oil '.     1,983.40 

Station    repairs    I        796.82 

Other  station  supplies  k  expenses 


Total   production    

Distribution  k  Utilization 
General  &  Miscellatieous  . 
Taxes  


Total  revenue  deductions 
Operating    income    


1,889.44 


636.09 


5,304.75 

1,242.49 

2,638.96 

461.73 


%-of 
Gross 
Reve- 
nue. 


Gas  Dept 


Amount. 


%  of 
Gross 
Reve- 
nue. 


13.4 

14.0 

5.6 

4.6 


37.5 
8.8 

18.7 
3.3 


9,647.93 
4,484.72 


68.3 
S1.7 


$11,826.29 

1,992.46 

3,698.27 

270.63 

119.04 


5,980.40 
411.68 

1.357.48 
458.85 


8,208.41 
3,617.88 


16.8 

30.4 

2.3 

1.0 


60.6 
3.6 

11.6 
3.9 


69.4 
30.6 


As  has  been  said;  the  changes  in  the  physical  plant,  made  in 
1904:  and  1905,  were  of  a  very  radical  nature.  Prior  to  that 
time,  the  plant  had  been  operated  by  steam;  subsequently  by 
gas  obtained  from  producers.  Such  a  radical  change  could  only 
have  been  justified  because  of  greater  efficiency  in  the  production 
of  electrical  energy.  Much  is  claimed  for  the  higher  fuel  effi- 
ciency, of  the  gas  engine  units.  This  higher  efficiency,  however, 
is  frequently,  and  with  respect  to  this  company's  operations 
appears  to  be,  offset  by  higher  fixed  charges,  and  by  larger  ex- 
penses for  the  maintenance  of  the  gas  engines  and  producers. 

An  analysis  of  the  cost  of  generating  current  under  the  con- 
ditions existing  since  1904  would  be  of  great  value,  but,  owing 
to  the  lack  of  adequate  information  concerning  output  of  the 
plant,  it  is  impossible  to  make  such  an  analysis. 

The  main  wattmeters  on  the  switchboard  were  out  of  order 
P.U.R.1916A. 
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for  a  conBiderable  period  diuring  the  past  four  years;  the  aimual 
reports  submitted  to  the  Board  include  the  statement  that  in- 
formation concerning  the  output  Vas  not  available;  testimony 
submitted  at  the  hearings  with  reference  to  output  or  with 
reference  to  demand  on  the  plant  has  been  so  elementary  and 
incomplete  that  no  definite  facts  can  be  ascertained  regarding 
either  the  kilowatt  demand  upon  the  plant  or  the  kilowatt-hour 
output.  We  are  therefore  dependent  upon  such  analysis  as  has 
been  made  up  in  the  form  of  tables  given  above. 

Some  analysis  has  been  made  of  the  relation  between  the  capac- 
ity of  the  plant  imder  consideration  and  the  amount  of  energy 
sold  by  the  company.  Comparisons  of  these  figures  with  similar 
figures  of  other  companies  in  this  state  have  been  made.  See 
above  tables.  The  Board  is  satisfied  that  the  lack  of  revenue 
is  not  to  be  attributed  to  insuflSciency  in  the  rates  charged  per 
imit  of  energy.  An  increase  in  rates  does  not  always  bring  a 
greater  revenue.  On  the  contrary,  greater  revenues  are  frequent- 
ly obtained  by  a  reduction  in  rates.  The  allegations  of  the  citi- 
zens of  Nevsrton  with  regard  to  poor  service  are  borne  out  by  the 
facts,  and  the  claimed  insufficiency  in  revenue  is  largely  attribu- 
table to  inefficiency  in  service.  Improvement  in  character  of 
service  may  reasonably  be  expected  to  result  in  an  increase  in 
revenue  without  increase  in  the  rates. 

In  view  of  the  lack  of  accurate  information  concerning  the 
output,  it  is  necessary  to  reach  our  conclusions  partly  by  com- 
parison with  other  companies,  and  partly  only  by  reference  to 
the  earnings  and  expenses  of  the  Newton  Company. 

The  property  in  use  by  the  company  was  inventoried  and  ap- 
praised. This  was  submitted  by  the  Board's  engineer,  and  was 
carefully  gone  over  by  representatives  of  both  the  company  and 
the  municipality.  In  so  far  as  the  cost  to  reproduce  the  property 
is  concerned,  the  appraisal  as  submitted  is  accepted. 

Estimate  of  the  accrued  depreciatioif  was  also  made,  based, 
however,  entirely  upon  a  condition  and  age  basis,  and  this  esti- 
mate is  also  accepted. 

[2]  Claim  was  set  up  by  Mr.  Runyon,  of  Runyon  &  Carey, 
employed  by  the  municipality,  that)  owing  to  unsatisfactory 

P.UJt.l916A. 
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operation  of  the  gas  engines  and  producers,  they  should  be  valued 
at  a  scrap  value  only,  and  Exhibit  O-l  submitted  by  Mr.  Eun- 
yon  is  an  analysis  based  upon  the  valuation  made  up  in  that  way. 
With  this  contention  the  Board  is  unable  to  agree.  A  valuation 
made  up  in  this  way  cannot  be  made  the  basis  for  rates.  It 
may  well  be  that  the  investment  involved  in  this  plant  is  hi^er 
per  unit  of  capacity  than  is  the  case  in  most  steam  plants,  and 
it  may  also  well  be  that  for  rate-making  purposes  a  value  should 
be  given,  based  on  the  cost  of  constructing  an  e£Scient  plant 
which  could  perform  duty  equivalent  to  that  imposed  upon  the 
Newton  plant;  but  to  accept  as  a  basis  for  rates  a  value  which 
ignores  the  investment  necessary  to  create  some  kind  of  a  plant 
would  be  clearly  unfair. 

[3]  Keference  has  already  been  made  to  certain  comparisons 
of  data  relating  to  various  electric  light  plants  in  this  state.  The 
data  which  is  given  later  consists  of  the  relation  between  the 
investment  in  generating  plant,  capacity  of  generating  plant, 
and  peak  load  upon  such  plants.  From  the  appraisals  which 
have  been  made  by  the  Board's  engineers  from  time  to  time,  a 
table  has  been  prepared  which  shows  the  estimated  cost  value 
of  the  mechanical  and  electrical  equipment  in  the  power  stations. 

Column  1  gives  the  name  of  the  company  referred  to;  column 
2  the  rated  kilowatt  capacity  of  the  plant ;  column  3  is  the  cost 
per  kilowatt  of  plant  capacity,  and  column  4  represents  the  cost 
per  kilowatt  of  peak  load. 

Owing  to  the  varying  character  of  the  plants  in  this  list  the 
figures  given  as  actual  cost  for  plant  are  not  necessarily  all  in- 
clusive. They,  however,  include  boilers,  engines,  generating 
exciters,  switchboard  equipment,  piping,  wiring,  and  accessory 
equipment  The  comparison  of  most  value  is  that  of  the  figures 
found  in  the  fourth  column, — ^the  cost  of  plant  per  kilowatt  of 

peak  load. 
P.UJi.l9ieA. 
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Capacity. 

Cost  to  Reproduce. 

Company. 

Per  kw. 
Plant. 

Per  kw. 
Peak. 

Remarks. 

Newton  G.  &  E 

Commonwealth  Wtr.  & 

Lt.  Co 

Lakewood   Wtr.   Lt.   & 

Pr.  Co 

425  kw. 
1200  kw. 

1000  kw. 

370  kw. 
1090  kw. 

350  kw. 

140  kw, 

270  kw. 

631  kw. 

$145.50 
66.23 

92.31 
105.67 
108.62 

52.35 
114.37 
109.69 

92.73 
62.35 

$387.20 

165.22 

173.19 
226.70 
147.83 
80.34 
228.74 
224.36 

178.06 
113.70 

No  overload 
capacity 

Milburn  Elec 

Ocean  Cy.  Elec 

Vulcan  Elec 

No  spare 
unit 

Clayton  Elec 

Lambertville    < 

Averages    of    averages, 
excluding  Newton   . . 

Actual  averages  except 
Newton      (Valuation 
G-62)    

From  a  consideration  of  the  above,  it  appears  that  a  fair 
value  new  for  a  comparative  plant,  erected  a  number  of  years 
ago,  with  the  average  amount  of  foresight,  would  be: 

Per  kw.  of  plant,  $105.00. 

Per  kw.  of  peak,  $200.00.     (See  valuation  G-64.) 

Present  value  per  kw.  of  peak  load  is  approximately  $150.05. 

Based  on  this  average  a  fair  present  value  for  a  steam-driven 
electric  plant  capable  of  performing  duty  equivalent  to  that  per- 
formed by  the  Newton  plant  would  be  approximately  $24,000. 
As  the  peak  load  on  the  ISTewton  plant,  by  calculation,  is  found 
to  approximate  160  kilowatts,  the  probable  cost  new  of  such  a 
steam  plant  would  not  exceed  the  cost  of  the  plants  in  Lambert- 
ville, Clayton,  or  Milburn,  the  cost  of  which  has  averaged  ap- 
proximately $226  per  kilowatt  of  peak  load.  This  would  indicate 
that  a  fair  original  cost  for  an  equivalent  steam  plant  for  New- 
ton would  be  approximately  $36,000. 

Analysis  of  the  relations  between  peak  load  and  capacity  of 
plant,  taking  the  same  fourteen  plants  listed  above,  shows  an 
average  rated  capacity  with  relation  to  the  peak  load  upon  the 
same  of  190  per  cent,  or  a  90  per  cent  o\terload  capacity: 

The  Newton  plant  is  found  to  have  a  rated  capacity  equivalent 
to  266  per  cent  of  the  peak  load.  The  rated  capacity  amounts  to 
425  kilowatts,  and  the  peak  load,  as  calculated  from  current 
readings  taken  from  switchboard  records,  amounts  to  only  160 
kilowatts.     It  is  true  that  the  aggr^ate  kilowatt  ampere  load 
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appears  to  be  higher,  but  this  is  due  to  a  poorly  balanced  load, 
all  of  the  ordinary  lighting  being  carried  on  one  phase,  while 
the  two  street  lighting  circuits  are  supplied  by  the  other  two 
phases  respectively.  Owing  to  the  characteristics  of  the  engines 
in  the  Newton  plant,  there  is  no  overload  capacity,  and  the  cost 
per  kilowatt  of  actual  peak  capacity  therefore  becomes  exagger- 
ated for  this  reason. 

The  above  statements  would  be  correct  with  reference  to  any 
producer  gas  plant,  but  the  conditions  at  IN'ewton  are  aggravated 
still  further  because  of  the  use  of  the  bituminous  producers, 
which  are  notoriously  subject  to  wide  variations  with  reference 
to  the  quality  of  gas. 

It  was  testified  by  Mr.  Ophulz  (p.  89,  Test.  May  14th,  1915) 
that:  "Any  change  in  the  value  of  the  gas  beyond  a  certain 
point  causes  the  engine  to  stop  operation  entirely."  ^ 

Q.  And  that  is  the  only  thing  that  does  make  it  stop,  that 
is,  when  the  heat  value  drops,  that  necessarily  stops  the  engine, 
and  when  the  value  goes  up  the  engine  runs  fast  ? 

Witness:  Not  necessarily. 

Q.  It  all  depends  upon  the  calorific  value  whether  the  engine 
runs  properly  or  not? 

Witness:  It  depends  upon  the  regularity  of  the  calorific  value, 
a  producer  of  the  type  you  have,  the  gas  changes  in  calorific 
value  considerably. 

Q.  How  much? 

Witness:  I  should  judge,  say  from  90  to  135. 

Q.  I  asked  you  whether  a  change  in  the  calorific  value  neces- 
sarily  retards  the  speed  of  the  engine. 

W.  It  always  does* 

Q.  It  always  does? 

W.  If  the  load  is  constant,  it  always  changes  the  speed  of 
the  engine.     .     .     . 

Q.  No  matter'  how  great  a  change  would  be  necessary  in  the 
calorific  value  ? 

W.  A  change,  if  is  is  too  great,  will  stop  the  engine,  and  if 

the  calorific  value  gets  too  great  it  may  stop  the  engine. 
P.U.R.1916A. 
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In  answer  to  another  question,  Mr.  Ophulz  stated:     (81) 
The  fact  is  that  up  to  the  present  time,  there  does  not  exist  a 

bituminous  producer  which  absolutely  fulfils  the  requirements 

of  proper  engine,  gas  engine,  practice. 

Testimony  in  this  case,  and  in  the  case  which  resulted  in  an 
order  dated  April  2l8t,  1914,  requiring  the  Newton  company  to 
make  certain  improvements,  indicates  that  the  investment  in 
electrical  plant  in  Newton  has  not  been  wisely  made. 

[4]  Earlier  in  this  report,  it  has  been  stated  that  the  Board 
is  not  convinced  that  increase  in  rates  will  always  result  in 
increased  revenues.  The  Board's  records  show  for  the  year  1913 
the  following: 

Newton,  with  a  population  of  4,600,  had  only  252  electric 
light  consumers  in  1913,  or  55.6  per  thousand  population. 

Hackettstown,  with  a  population  of  2,800,  had  385  electric 
light  consumers,  or  142.8  per  thousand  population. 

Washington,  with  a  population  of  about  3,500,  had  235 
consumers,  or  83.3  per  thousand  population. 

Boonton,  with  a  population  of  about  4,800,  had  589  consumers, 
or  125  per  thousand  population. 

A  simple  average  of  the  same  four  places  referred  to  above 
shows  an  average  of  68.3  customers  per  thousand  population, 
while  Newton  has  only  55.6. 

Averages  of  this  kind  are  not  conclusive,  as  the  number  of 
customers  per  imit  of  population  will  be  affected  very  largely  by 
the  character  of  the  population,  by  the  presence  of  an  active 
gas  company  in  the  same  territory,  by  the  character  of  service, 
and  by  the  rates  charged. 

It  appears,  however,  that  the  solution  of  the  problem  con- 
fronting the  Newton  Gas  &  Electric  Company  is  a  higher  de- 
velopment. This  can  usually  be  obtained  by  moderate  rates, 
rather  than  by  high  rates.  Good  service  is  of  course  a  pre- 
requisite to  such  higher  development. 

[6,  6]  The  company  must  be  allowed  to  earn  normal  operat- 
ihg  expenses  and  a  fair  return  upon  a  reasonable  investment. 
The  value  accepted  as  the  cost  to  reproduce  new  the  electrical 
property,  including  materials  and  supplies,  is  $100^668 

The  accrued  depreciation  is  estimated  at  25,625 

leaving  a  present  value  of  physical  property  of  75,043. 

P.U.R.1916A. 
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In  addition  to  the  above,  there  is  certain  property  nonopera- 
tive,  which  the  Board  will  not  take  into  consideration  in  any 
analysis  of  the  rates  for  service.  The  nonoperative  property 
should  have  been  disposed  of  as  soon  as  a  market  could  have  been 
obtained  for  the  same. 

To  the  value  found  above,  there  must  be  added  some  allow- 
ance for  organization  and  the  cost  of  obtaining  franchises,  for 
working  capital,  and  for  cost  of  establishing  the  business.  Proof 
as  to  these  matters  is  lacking.  In  the  opinion  of  the  Board,  a 
liberal  allowance  for  these  elements  would  not  exceed  $25,000. 
The  Board  will  assume  as  the  value  of  the  operating  electrical 
property  in  Newton,  for  the  purposes  of  this  case,  the  amount  of 
$100,000.  The  annual  depreciation  for  the  electric  property  is 
estimated  at  $3,597. 

The  rates  charged  for  gas  are  not  under  consideration  at  this 
time,  but  in  order  to  make  a  comparison  between  total  value  of 
property  and  outstanding  capitalization,  a  statement  concerning 
the  value  of  gas  property  is  essential.  The  cost  to  reproduce  new 
the  physical  property  devoted  to  gas  operations  is  estimated 
at  $92,441 

The  accrued  depreciation  is  estimated  at  20,574 

leaving  a  present  value  of  71,867. 

In  addition  to  the  above,  there  is  some  nonoperative  property, 
which  should  be  disposed  of  as  soon  as  a  market  for  the  same  can 
be  obtained,  and  the  money  now  invested  in  nonoperative  prop- 
erty credited  to  Capital  Account. 

In  addition  there  are  the  charges  for  organization  and  the  cost 
of  obtaining  franchises,  and  allowances  for  the  cost  of  develop- 
ing the  business.  The  Board  adopts  as  the  base  for  this  purpose, 
upon  which  gas  rates  would  ordinarily  be  predicated,  the  sum 
of  $92,441. 

The  total  value  of  property  standing  for  the  existing  capital- 
ization may  therefore,  for  the  purposes  of  this  case,  be  assumed 
to  be  as  follows: 

operative  electrical  property $100,668 

Nonoperative    "  "         8,607 

Operative  gas  property 92,441 

Nonoperative  gas    **       1,181 

Total  value  physical  property  (new)    $202,987 

F.U.R.1916A. 
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Organization  and  cost  obtaining  franchises 10,000 

Cost  new    $212,987 

Against  the  above  there  is  accrued  depreciation  amounting  to 50,758 

Leaving  a  total  present  value  of  the  entire  property  of  the  com- 
pany at $162,229 

The  capitalization  of  the  company  at  the  present  time  consists 
of: 

Bonds $146,000 

Stock 114,650 


Total  capitalization  $260,650 

For  the  purposes  of  proper  comparison,  the  amount  of  receiv- 
er's certificates  originally  issued  should  also  be  included.  This 
was  $29,500,  making  a  total  of  $290,150. 

Analysis  of  the  statements  submitted  by  the  company  (Exs. 
P-6  and  P-7)  indicates,  as  stated  earlier  in  the  report,  that  the 
overcapitalization  of  the  company  commenced  as  early  as  the 
time  of  the  consolidation  in  1901,  and  it  is  clear  that  the  com- 
pany's statement  that  no  dividends  have  ever  been  paid  on  the 
stock  has  no  bearing  upon  the  question  as  to  whether  or  not  the 
operations  of  the  company  have  been  profitable. 

Table  G,  following,  shows  the  total  net  earnings  for  the  years 

1911,  1912,  and  1913. 

TABLE  «G." 


Electric  Dept, 

1911. 

1912 

1913. 

Total. 

Operating  income    (ex- 
clusive   of    deprecia- 
tion)    

$6,755.93 
2,509.00 
4,246.93 

3,971.39 
1,503.22 
2,468.17 
6,715.10 

$3,493.78 

3,551.20 

♦57.42 

2,637.22 

1,812.10 
825.12 
767.70 

$8,189.37 
3,667.00 
4,472.37 

t 

1,369.6'8 
1,918.08 
♦558.40 
3,913.97 

$18,389.08 

Depreciation  (3.86%)  . 
Net  operating  income  . 

Oas  Dept 

Operatii^g  income    (ex- 
clusive   of    deprecia- 
tion)      

9,727.20 
8,661.88 

7,968.29 

Depreciation     (2.05%) 

Net  operating  income  . 

Total  net  earnings  . . 

5,233.40 

2,734.89 

11,396.77 

♦Loss. 

It  should  be  noted  that  in  making  the  above  statement,  depre- 
ciation has  been  included  in  connection  with  both  the  gas  and 
electric  departments*  It  should  be  noted  further  that  the  total 
net  earnings  for  the  three  years  available  for  distribution  as 

profits  amount  to  $11,396.77,  an  average  of  $3,798.92  per  year. 
P.U.R.1916A. 
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This  would  represent  a  profit  of  6  per  cent  on  an  investment  of 
$63,315^  whichy  as  appears^  is  less  than  the  total  investment  in 
the  gas  and  electric  departments. 

This  insuflSciency  of  return  does  not  indicate,  under  the  cir- 
cumstances here,  that  the  existing  rates  are  unjustly  and  un- 
reasonably low,  but  rather  that  there  is  a  want  of  a  reasonable 
d^ree  of  development  even  under  the  existing  rates,  which  can 
be  accounted  for  by  the  long-continued  inefficient  operation  and 
service. 
Present  rates. 

The  rates  charged  for  energy  for  electric  lighting  at  the  pres- 
ent time  are  as  follows : 

Up  to    30  kw.  hrs 15^  per  kw.  hr. 

30  to    60  kw.  hrs IS^^  per  kw.  hr. 

60  to  100  kw.  hrs 11^  per  kw.  hr. 

100  to  200  kw.  hrs 9^  per  kw.  hr. 

200  and  over  S^  per  kw.  hr. 

Bills  paid  promptly  are  subject  to  a  discount  of  5%.  Minimum  charge 
$1  per  month.* 

Bates-  for  electric  energy  for  electric  power  are  as  follows : 
10  cents  per  kw.  hr.  with  discounts  ac  follows : 

Gross  bills  from  $1  to  $5  15% 

*'      6  to  10  25% 

"        "        «     10  to  20  33% 

«         ««         ««     20  to  30  40% 

"    30  to  40  45% 

"         "         "    40  to  60  50% 

Proposed  rates. 

[7]  The  new  rates  proposed  by  the  company  are  as  follows: 
20  cents  per  kw.  hr.  for  the  first  30  hours'  use  per  month  of  the 
attached  load.  The  second  30  hours'  use  per  month  of  the  at- 
tached load  to  be  charged  for  as  follows : 

Under  30  kw.  hrs 16^ 

30  to     50  kw.  hrs 16^^ 

60  to  100  kw.  hrs 14^ 

100  to  150  kw.  hrs 13^ 

150  to  200  kw.  hrs 12^ 

200  or  more   10^ 

All  use  in  excess  of  60  hours'  use  of  the  maximimi  demand — 9^. 

The  minimum  charge  under  the  proposed  new  schedule  cor- 
responds to  the  charge  for  the  first  30  hours'  use  per  month  of 
the  attached  load  at  the  rate  of  20  cents  per  kw.  hr. 

The  assumed  consumption  in  30  hours  of  the  attached  load  is 
to  be  computed  in  accordance  with  the  following  table: 

P.UJL1916A.  34 
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TABLE  '*H." 


Kw.  Hra.  per  Month 

Kw.  Hrs.  per  Motitli 
Charged  as  One  Hr's 

No.  of  Sockets. 

Charged  as  One  Hr'a 

No.  of  Sockets. 

Average  Daily  Use. 

Average  Daily  Use. 

1 

3 

61 

56 

2 

4 

62 

67 

3 

5 

63 

68 

4 

6 

64 

59 

5 

7 

55 

60 

6 

8 

66 

61 

7 

9 

57 

62 

8 

10 

68 

63 

9 

11 

69 

64 

10 

12 

60 

66 

11 

14 

61 

66 

12 

16 

62 

67 

13 

16  . 

63 

68 

14 

17 

64 

69 

15 

18 

66 

70 

16 

19 

66 

71 

17 

20 

67 

72 

18 

21 

68 

78 

19 

22 

69 

74 

20 

24 

70 

76 

21 

25 

71 

.  75 

22 

26 

72 

76 

23 

27 

73 

76 

24 

28 

74 

77 

25 

29 

76 

77 

26 

30 

76 

78 

27 

31 

77 

78 

28 

32 

78 

79 

29 

33 

79 

79 

30 

34 

80 

80 

81 

35 

81 

80 

32 

86 

82 

81 

33 

t       57 

83 

81 

34 

*       38 

84 

82 

35 

40 

86 

82 

36 

41 

86 

83 

37 

42 

87 

83 

38 

43 

88 

84 

89 

44 

89 

84 

40 

45 

90 

86 

41 

46 

91 

85 

42 

47 

92 

86 

43 

48 » 

93 

86 

44 

49 

94 

87 

45 

50 

96 

87 

46 

51. 

96 

88 

47 

'  52' 

97 

88 

48 

'  63 : 

98 

89 

49 

54 

99 

89 

60 

66 

100 

90 

Each  additional  1-.9. 

Each  socket  is  considered  as  50  watts  capacity. 

The  minimTim  charge  in  any  montii  is  $1.00  net. 

The  minimum  charge,  in  accordance  with  the  proposed  new 

schedule,  would  vary  with  the  connected  load. 
P.U.B.1916A. 
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The  ordinary  small  house  may  be  considered  as  having  20 
lights.  The  minimnm  charge  for  20  lights,  as  found  from  the 
table,  is  made  up  as  follows: 

Opposite  the  number  of  sockets  given  as  20  is  the  figure  24; 
24  kw.  hrs.  at  20  cents  =  $4.80. 

The  minimum  monthly  charge  for  20  sockets  would  therefore 
be  $4.80.     (Exhibit  p-13.) 

Under  the  present  schedule,  it  will  be  noted  that  the  minimum 
monthly  charge  is  $1,  without  reference  to  the  number  of  sockets. 

The  position  of  the  Board  with  respect  to  minimum  charges 
for  electric  lighting  and  power  is  defined  in  memorandums 
adopted  January  16th,  1912.  In  the  memorandum  on  the  min- 
imum charge  for  electric  lighting  the  Board  said: 

"If  a  public  utility  corporation  should  refuse  to  supply  every 
customer  whose  business  appeared  to  be  unprofitable,  the  total 
number  of  customers  now  supplied  would  be  very  much  reduced. 

"As  it  is,  therefore,  the  duty  of  a  public  utility  to  supply  all 
customers,  we  are  led  to  inquire  into  the  object  of  making  a  min- 
imum charge,  and  are  answered  in  various  ways:  (1)  It  is  an 
attempt  on  the  part  of  the  company  to  prevent  the  mere  curiosity 
seeker,  who  has  no  real  need  for  service,  from  imposing  on  the 
company  a  burden  involving  expense  for  which  it  would  receive 
no  adequate  compensation,  unless  a  minimum  charge  was  made ; 
(2)  It  is  an  attempt  to  obtain  from  each  customer  an  amount 
approximating  the  average  cost  to  the  company  for  such  service 
as  it  must  render,  whether  any  electric  current  is  used  or  not. 

"A  charge  in  connection  with  the  first  is  a  matter  of  policy, 
which  must  be  considered  very  carefully  by  the  company,  and 
should  only  be  sufficient  to  accomplish  the  purpose  indicated,  and 
therefore  should  not  be  based  on  any  other  considerations. 

'Electric  lighting  service  is  a  necessity,  and  the  utilities  en- 
gaged in  supplying  it  are  in  duty  bound  to  furnish  it  to  all  who 
apply  for  it,  and  may  not  refuse  to  do  so,  providing  a  customer 
agrees  to  live  up  to  such  reasonable  rules  and  regulations  as  are 
actually  necessary  to  safeguard  the  rights  and  interests  of  the 
utility,  which  in  turn  tends  to  benefit  the  customers  as  a  whole. 
It  follows  that  the  restrictions  must  not  be  burdensome,  nor  re- 
sult in  preventing  any  large  body  of  persons  from  obtaining  a 

service  to  which  they  have  a  right. 
P.U.R.1916A. 
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"One  must  not  lose  sight  of  the  fact,  however,  that  the  supply 
of  electricity,  gas,  or  water  is  a  commercial  project,  and  in  the 
last  analysis  no  individual  customer  has  a  right  to  service  with- 
out giving  in  exchange  adequate  compensation. 

"The  second  answer,  that  the  exaction  of  a  minimum  charge 
is  an  attempt  to  collect  from  each  customer  a  figure  approximat- 
ing the  average  cost  to  the  company  of  the  service  supplied, 
should  be  analyzed.  While  the  service  supplied  to  some  cus- 
tomers undoubtedly  provides  a  wider  margin  of  profit  than  that 
supplied  to  others,  most  of  the  rates  charged  by  public  utilities 
are  in  a  sense  based  on  a  system  of  averages." 

Investigations  made  by  commissions  of  other  states,  all  of 
which  is  brought  out  in  detail  in  the  memorandum  referred  to 
above,  have  resulted  in  the  approval  of  a  scheme  of  minimum 
charges,  not,  however,  based  on  the  cost  as  reflected  by  the  vary- 
ing demand  of  different  customers,  but  so  designed  as  to  prevent 
the  curiosity  seeker  from  inflicting  a  burden  upon  the  company, 
and  sufficient  in  amount  to  compensate  the  company  for  the  costs 
of  maintaining  and  reading  meters,  bookkeeping,  collecting,  and 
the  general  costs  which  are  more  or  less  proportionate  to  the 
number  of  customers. 

The  conclusions  of  the  Board  in  the  memorandum  on  min- 
imum charge  for  electric  lighting,  referred  to  above,  were  that  a 
charge  of  $1  per  month  per  plant  or  installation  is  just  and  rea- 
sonable for  electric  lighting,  but  that  a  charge  of  $1  per  meter 
is  excessive.  Where  more  than  one  meter  is  installed,  a  mini- 
mum charge  of  50  cents  per  month  per  meter  is  not  excessive  or 
unreasonable  for  each  additional  meter  installed  on  the  same 
premises  for  the  same  customer  supplied  through  the  same  serv- 
ice. 

The  general  conclusions  of  the  Board  laid  down  in  the  memo- 
randum dated  January  16th,  1912,  are  herein  referred  to  as 
being  applicable  to  the  present  situation. 

During  the  past  two  years,  two  large  companies  in  this  state 
have  given  up  minimum  charges  for  electric  lighting  which 
varied  with  the  size  of  the  installation,  and  in  place  of  such 
schedules  have  adopted  a  flat  minimum  charge  of  $1  per  month. 

The  Board  decides  that  the  proposed  schedule  of  minimum 
charges  for  lighting  is  unjust  and  unreasonable. 

•P.U.R.1916A. 
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[8]  With  reference  to  the  form  of  schedule  proposed  by  the 
company,  it  should  be  said  that  this  form  resembles  somewhat 
the  schedule  which  was  in  use  by  the  Eockland  Electric  Com- 
pany at  the  time  the  Newton  Company  first  proposed  an  in- 
crease in  rates.  Great  stress  was  laid  upon  the  justice  of  this 
schedule  because  of  the  fact  that  the  Board  had  approved  its 
introduction  by  the  Rockland  Electric  Company  into  territory 
where  another  schedule  had  been  in  effect 

In  the  application  of  this  schedule  the  Rockland  Electric  Com- 
pany met  with  practical  difficulties,  due  to  the  inability  of  many 
customers  to  understand  it,  and  since  the  schedule  was  filed  by 
the  Newton  Company  the  Rockland  Company  has  discarded  the 
schedule  referred  ta  Aside  from  the  question  of  the  reasonable- 
ness of  the  rates  proposed,  the  schedule  submitted  by  the  receiver 
of  the  Newton  Company  is  not  in  form  to  meet  the  Board's  ap- 
proval. A  schedule  under  which  the  first  hour's  use  is  charged 
for  at  a  higher  rate  than  succeeding  hours'  use  of  the  connected 
load  conforms  more  nearly  to  cost  than  the  simpler  forms  of 
rates  in  use  by  many  companies.  The  portion  of  the  proposed 
schedule  referring  to  the  second  30  hours'  use  is,  however,  un- 
justly discriminatory,  in  that  its  strict  application  will  some- 
times result  in  payment  of  a  larger  amount  of  money  for  a 
smaller  amount  of  service. 

[9]  The  town  of  Newton  is  not  what  would  be  called  a 
•^'seasonal"  resort,  such  as  the  communities  along  the  seashore. 
The  population  does  not  vary  greatly  from  season  to  season,  and 
in  no  town  of  this  character  in  New  Jersey  is  there  a  rate  in 
effect  as  high  as  20  cents  per  kw.  hr.  In  fact,  in  all  towns  of  any 
importance  in  the  state,  outside  of  seashore  resorts,  the  maximum 
rate  does  not  exceed  15  cents  per  kw.  hr. 

In  view  of  all  the  circumstances,  the  Board  hereby  determines 
that  the  company  has  not  boriyB  the  burden  of  proof  to  show  that 
the  increase  in  the  rates  proposed  is  just  and  reasonable,  and 
declares  said  proposed  schedule  unjust  and  unreasonable. 

The  proposed  increase  in  rates,  the  continued  inefficiency  of 
the  service  shown  by  testimony  in  this  proceeding,  and  in  the 
proceeding  involving  complaints  as  to  service,  and  the  constant 
friction  between  the  people  of  the  municipality  and  the  receiver 
in  consequence  of  such  continued  inefficient  service,   raise  a 

P.U.R.1916A. 
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problem  of  grave  import  to  the  people  of  Newton  and  to  thoao 
who  are  financially  interested  in  the  company. 

The  people  are  entitled  to  a  safe^  adequate,  and  proper  service 
at  just  and  reasonable  rates.  The  company  is  entitled  for  the 
rendition  of  such  service  to  a  fair  return  upon  the  reasonable 
value  of  the  property  devoted  by  it  to  the  public  use. 

Long-continued  and  patient  effort  by  the  Board  and  its  en- 
gineers to  secure  for  the  community  the  character  of  service  to 
which  it  is  entitled  has  resulted  in  some  improvement,  but  the 
service  rendered  falls  far  short  of  a  safe,  adequate,  and  proper 
service. 

The  receiver  contends  that  without  the  increase  in  rates  pro- 
posed, which  increase  is  now  disapproved  by  the  Board,  further 
improvement  in  the  service  furnished  by  him  is  impossible. 

It  seems  impossible,  therefore,  to  secure  for  the  commimity 
the  service  to  which  it  is  entitled  at  just  and  reasonable  rates  as 
long  as  the  operation  of  the  property  continues  with  the  receiver. 

In  this  situation,  in  view  of  the  duty  of  the  utility  as  to  serv- 
ice, the  financial  interests  of  those  holding  the  securities  of  the 
company  must  give  way  to  the  rights  of  the  community. 

In  the  judgment  of  the  Board  the  problem  admits  of  but  one 
solution,  and  that  is"  the  sale  of  the  property  in  the  chancery  pro- 
ceeding. 

Through  such  sale  a  purchaser  may  perhaps  be  found  who, 
paying  a  reasonable  price  for  the  plant,  and  investing  the  added 
money  required  for  its  readjustment,  will  be  able  to  furnish  the 
community  a  satisfactory  service  at  a  reasonable  rate. 

Board  of  Public  Utility  Commissioners,  by  Ralph  W.  E.  Don- 
ges,  President  J  John  J.  Treacy,  John  W.  Slocum. 


•NEW  YORK  PUBLIC  SBRVICS  COMMISSION,  SECOND  DISTRICT. 

IN  EB  EMPIEE  GAS  &  ELECTEIC  COMPANY  et  al. 
[Case  No.  4883.] 

Security  issues '^  New  construction. 

The  Empire  Gas  &  Electric  Company  was  authorised  to  issne 
$72,000  par  value  of  its  5  per  cent  30-year  Joint  first  and  refunding 
P.U.R.1916A. 
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mortgage  gold  bonds  to  be  sold  for  not  less  than  85  per  cent  of  their 
par  value  and  accrued  interest,  proceeds  to  be  used  for  new  construc- 
tion. 

[September  14,  1916.] 

Petition  for  authority,  under  §  69  of  the  Public  Service 
Commissions  law,  to  issue  $72,000  of  bonds ;  granted. 

By  the  Commission:  Petition  filed  February  23,  1915;  re- 
port of  electrical  engineer  dated  April  23,  1915 ;  report  of  gas 
engineer  dated  April  30,  1916.  Now  therefore,  upon  the  fore- 
going record,  Ordered  as  follows:  1.  That  the  Empire  Gas  & 
Electric  Company  be  and  it  hereby  is  authorized,  pursuant  to  the 
provisions  of  §  69  of  the  Public  Service  Commissions  law,  to 
issue  $72,000  par  value  of  its  6  per  cent  80-year  joint  first  and 
refunding  mortgage  gold  bonds,  xuider  a  certain  indenture  given 
by  the  Empire  Gas  &  Electric  Company  and  the  Empire  Coke 
Company  to  the  Pennsylvania  Company  for  Insurance  on  Lives 
and  Granting  Annuities  as  trustee,  dated  March  1, 1911,  to  secure 
an  authorized  issue  of  the  total  par  value  of  $6,000,000. 

2.  That  said  bonds  of  the  total  par  value  of  $72,000  shall  be 
sold  for  not  less  than  85  per  cent  of  their  par  value  and  accrued 
interest,  to  give  net  proceeds  of  $61,200. 

8.  That  said  bonds  of  the  par  value  of  $72,000  so  authorized, 
or  the  proceeds  thereof  to  the  amount  of  $61,200,  shall  be  used 
i  solely  and  exclusively  for  new  construction  summarized  in  sched- 

ule A  of  the  petition  herein,  as  follows : 

j  Electric  Department. 

Anbum: 

Poles  and  fixtures   $2,205.00 

Transmission  system 4,000.00 

Overhead  distribution  system    026.00 

Undergroimd  distribution  system 4,985.00 

Line  transformers  and  devices 2J03.00 

I                  Electric  services 1,250.00 

I                  Electric  meters    2,860.92 

'                  Municipal  street  lighting  system   1,575.00 

$20,204.92 

!  Qas  Department. 

General  structures,  Geneva $3,000.00 

I  General  office  equipment: 

Auburn    $432.50 

Waterloo   275.00 

j  707.60 

General  shop  equipment: 

Auburn $116.00 

I  Seneca  Falls 34.00 

I  Waterloo    26.00 

I  Geneva   126.00 

I  299.00 
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General  store  equipment,  Auburn  76.00 

Greneral  stable  equipment,  Auburn 900.00 

Works  and  station  structures,  Waterloo 26.00 

Accessory  equipment  at  works: 

Auburn $25.00 

Waterloo    162.00 

187.00 

Trunk  lines  and  mains: 

Auburn $8,500.00 

Seneca  Falls   2,858.00 

Waterloo    7,700.00 

Geneva   8,687.00 

27,646.00 

Gas  services: 

Auburn $1,404.00 

Seneca  Falls   198.00 

Waterloo    481.60 

Geneva   904.00 

2,987.60 

Gas  meters: 

Auburn $3,110.00 

Seneca  Falls   440.00 

Waterloo    340.00 

Geneva    968.00 

4,868.00 

Gas  meter  installations: 

Auburn $628.10 

Seneca  Falls   115.60 

Waterloo    89.10 

Geneva   188.50 

1,021.30 

•^ 41,705.30 

$61,910.22 
Amount    unprovided    lor    7 $710.22 

— in  so  far  as  the  same  may  be  applicable,  provided  (a)  that 
such  bonds  or  the  proceeds  thereof  shall  be  applied  on  such  new 
construction  only  in  so  far  as  the  same  is  a  real  increase  in  the 
fixed  capital  of  the  petitioner,  and  not  a  replacement  of  any  part 
of  such -fixed  capital,  or  substitution  for  wasted  capital,  or  other 
loss  properly  chargeable  to  income  in  accordance  with  the  defini- 
tions contained  in  the  Uniform  Systems  of  Accounts  for  Elec- 
trical and  Gas  Corporations  adopted  by  this  Commission;  (h) 
that  there  shall  not  be  expepded  for  any  of  such  purposes  a  sum 
in  excess  of  the  amount  set  opposite  such  purpose;  (c)  that  there 
shall  be  no  charge  to  fixed  capital  on  account  of  services,  engineer- 
ing, supervision,  or  other  items  of  like  nature  in  connection  with 
such  construction,  except  in  so  far  as  the  same  shall  be  performed 
by  other  than  the  regular  officers  and  employees  of  the  company, 
or  by  such  officers  and  employees  who  have  been  especially  as- 
signed to  such  construction  work :  no  allowance  is  included  herein, 
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nor  shall  the  proceeds  herein  authorized  be  expended,  for  inci- 
dental services  of  the  officers  and  employees  of  the  petitioner, 
nor  for  the  payment  of  any  arbitrary  percentage  of  operating 
expenses  or  income  charges  to  cover  the  petitioner's  estimate  of 
the  elements  of  the  cost  of  such  projects  not  charged  originally 
to  fixed  capital,  but  made  to  operating  expenses,  as  had  been  its 
custom  to  December  31,  1913,  and  to  that  date  allovsred  by  this 
Commission  on  the  express  condition  that  the  petitioner  discon- 
tinue the  making  of  such  charges  since  that  date,  and  base  fixed 
capital  charges  only  on  direct  costs  properly  substantiated;  (d) 
that  if  there  shall  be  required  for  any  of  the  aforesaid  purposes, 
subject  to  the  limitations  herein  contained,  a  sum  less  than  the 
amount  set  opposite  thereto,  no  portion  of  said  amount  over  the 
actual  cost  thereof  so  required  shall  be  used  for  any  purpose 
without  the  further  order  of  this  Commission;  (e)  that  the  unit 
prices  contained  in  schedule  A  of  the  petition  are  not  intended 
to  be  and  must  not  be  construed  by  the  petitioners  as  having  been 
determined  upon  by  the  Commission  as  the  actual  cost  of  prop- 
erty and  work  to  be  acquired  and  done  and  thus  properly  charge- 
able to  fixed  capital,  but  are  intended  and  shall  be  construed  only 
to  be  a  present  estimate  of  the  probable  cost  of  such  property 
and  work,  the  actual  cost  of  which  must  be  actual  expenditures 
made  as  defined  by  the  Commission's  Uniform  Systems  of  Ac- 
counts for  Electrical  and  Gas  Corporations  and  subject  to  the 
conditions  outlined  in  ordering  clause  No.  3,  subdivision  (c), 
of  this  order. 

4.  That  if  the  said  bonds  of  a  total  par  value  of  $72,000 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $61,910.22,  no 
portion  of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid 
sum  shall  be  used  for  any  purpose  without  an  express  order  of  the 
Commission. 

5.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Empire  Gas  &  Elec- 
tric Company  without  the  further  order  of  the  Commission. 

6.  That  the  Empire  Gas  &  Electric  Company  shall  for  each 

three  months'  period  ending  December  31st,  March  31st,  June 

30th,  and  September  30th  file,  not  more  than  fifteen  days  from 

the  end  of  such  period,  a  verified  report  showing  (a)  what  se- 
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curities  have  been  sold,  exchanged,  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition;  (&)  to  whom  such 
securities  were  sold;  (c)  what  proceeds  were  realized  from  such 
sale;  (d)  any  other  terms  and  conditions  of  such  sale.  Such  re- 
ports shall  continue  to  be  filed  until  all  of  said  securities  shall 
have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during  any 
period  no  securities  were  sold  or  disposed  of  or  proceeds  thereof 
expended  the  report  shall  set  forth  such  fact 

7.  That  the  Empire  Gas  &  Electric  Company  shall  for  each 
six  months'  period  ending  December  81st  and  June  80th  file,  not 
more  than  thirty  days  from  the  end  of  such  period,  a  verified 
report  showing  (a)  in  detail  the  amount  expended  for  each  of  the 
purposes  specified  herein,  during  such  period,  of  the  proceeds  of 
the  securities  herein  authorized,  and  such  report  shall  show  for 
each  of  said  purposes  to  what  account  or  accounts  under  the  Uni- 
form Systems  of  Accounts  for  Electrical  and  Gas  Corporations 
the  expenditures  for  such  purposes  have  been  charged,  giving  all 
the  details  of  any  credits  to  fixed  capital  in  connection  with  such 
expenditures;  (&)  a  sxmmiary  of  the  expenditures  for  each  of 
such  purposes  during  the  period  covered  by  the  report;  (c)  a 
summary  showing  the  distribution  by  accounts  provided  in  the 
uniform  systems  of  accounts  of  the  expenditures  during  such 
period.  In  reporting  under  subdivisions  (6)  and  (c)  of  this 
clause  there  shall  be  further  shown  the  expenditures  of  the  pro- 
ceeds of  the  bonds  herein  authorized  to  the  beginning  of  the 
period  reported  on  and  a  total  showing  such  expenditures  to  the 
end  of  the  period,  together  with  a  statement  of  the  balances  in 
the  fixed  capital  accounts  as  of  the  beginning  and  ending  of  such 
period. 

8.  That  the  authority  contained  in  this  order  to  issue  securi- 
ties is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof;  and 
before  any  securities  are  issued  pursuant  hereto  and  within  ten 
days  of  the  service  hereof,  the  said  company  shall  file  with  the 
Commission  a  satisfactory  verified  stipulation  duly  authorized 
by  its  board  of  directors  accepting  this  order  with  all  its  terms 
and  conditions,  and  such  order  shall  be  void  and  of  no  force  or 
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effect  unto  gach  stipulation  shall  have  been  filed  as  required 
herein. 

finally,  it  is  determined  and  stated  that  in  the  opinion  of  the 
Conunission  the  money  to  be  procured  by  the  issue  of  said  bonds 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order,  and  that  such  purposes  are  not,  in  whole  or  in  part, 
reasonably  chargeable  to  operating  expenses  or  to  income. 

Note. — Security  issues  authorized. 

Security  issues  have  been  authorized  by  the  Commission  in  the 
following  cases: 

In  Be  Northern  Wayne  Electric  Light  &  P.  Co.  Case  No.  2876, 
Sept.  1,  1915,  order  amending  orders  dated  June  9,  1915,  by  au- 
thorizing the  Northern  Wayne  Electric  Light  &  Power  Company  to 
pledge  $18,000  par  value  of  its  6  per  cent  40-year  mortgage  bonds 
as  collateral  security  for  a  demand  note,  or  renewals  for  $12,000,  to 
be  given  to  the  Security  Trust  Company  of  Rochester,  proceeds  to  be 
used  for  satisfaction  of  two  notes  for  $5,000  each,  giv^i  to  the  First 
National  Bank  of  Wolcott,  and  one  note  given  to  the  First  National 
Bank  of  North  Rose,  $2,000 ;  order  further  amended  by  authorizing 
company  to  pledge  $33,600  par  value  of  its  6  per  cent  40-year  mort- 
gage bonds  as  collateral  security  for  a  demand  note  for  $30,431.61, 
dated  January  1,  1916,  or  renewal  thereof  given  to  the  Rochester 
Railway  &  Light  Company;  and  report  to  be  made  to  the  Commis- 
sion every  three  months,  showing  the  bonds  that  have  been  pledged 
and  the  conditions  of  the  pledge. 

In  Re  Empire  United  R.  Co.  Case  No.  6109,  Sept.  1,  1916,  au- 
thority granted  to  make  nine  promissory  notes,  to  be  dated  April  28. 
1915,  each  in  the  par  value  of  $836,  maturing  serially  at  intervals 
of  six  months,  the  first  maturing  April  28,  1916,  bearing  interest 
at  the  rate  of  6  per  cent  per  annum  payable  annually;  and  to  issue 
and  sell  the  same  at  a  price  not  less  than  par  value,  proceeds  to  be 
used  for  the  purchase  of  equipment;  report  to  be  made  to  Commis- 
sion every  three  months,  showing  to  whom  sold,  condition  of  sale, 
and  disposition  of  proceeds. 

In  Re  Central  New  York  Gas  &  Electric  Co.  Case  No.  6150,  Sept. 
1,  1915,  $176,000  par  value  5  per  cent  30-year  first  mortgage  bonds 
imder  a  certain  indenture  given  to  Roland  L.  Taylor,  dated  March 
15,  1911,  bonds  or  proceeds  to  be  used  for  the  purpose  of  exchange 
on  a  basis  of  85  per  cent  of  par  and  accrued  interest  for  $150,000 
aggregate  par  value  of  6  per  cent  second  mortgage  notes  and  accrued 
interest. 

Li  Re  Livingston  Manor  Electric  Co.  Case  No.  3689,  Sept.  14, 
1915,  first  supplemental  order  to  order  of  June  17,  1914,  which 
authorized  the  issue  of  5  per  cent  first  mortgage  bonds. 
P.UJ1.1916A. 
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In  Re  Malone  Light  &  P.  Co.  Case  No.  3973,  Sept.  14,  1915, 
$81,500  par  value  of  first  refunding  mortgage  6  per  cent  gold  bonds 
to  be  sold  for  not  less  than  90  per  cent  of  their  par  value  and  accrued 
interest;  $44,000  par  value  of  its  common  stock  to  be  sold  at  not 
less  than  par  value,  proceeds  to  be  used  to  discharge  certain  out- 
standing bills  and  accounts,  and  to  reimburse  the  treasury  for  moneys 
expended  from  the  income  for  the  acquisition  of  fixed  assets. 

In  Re  Empire  Gas  &  Electric  Co.  Case  No.  4906,  Sept.  14,  1915, 
Central  New  York  Gas  &  Electric  Company  authorized  to  issue 
$100,000  par  value  of  the  common  capital  stock  to  be  sold  at  not 
less  than  par  value,  proceeds  to  be  used  for  new  construction.  Em- 
pire Gas  &  Electric  Company  authorized  to  issue  $100,000  par  value 
of  its  common  capital  stock  to  be  sold  at  not  less  than  par  value, 
proceeds  to  be  used  in  payment  of  $100,000  par  value  of  the  capital 
stock  of  the  Central  New  York  Gas  &  Electric  Company,  which  it  is 
authorized  to  acquire.  Empire  Coke  Company  duthorized  to  acquire 
1,000  shares  of  the  par  value  of  $100  of  the  common  capital  stock 
of  the  Empire  Gas  &  Electric  Company. 

In  Re  Port  Henry  Teleph.  Co.  Case  No.  4972,  Sept.  14,  1915, 
order  amending  clause  No.  1  of  order  entered  June  29,  1915,  which 
authorized  an  issue  of  $7,000  par  value  of  its  common  capital  stock. 

In  Re  Depew  &  L.  Light,  Power,  &  Conduit  Co.  Case  No.  5057, 
Sept.  14,  1915,  $49,000  par  value  5  per  cent  40-year  first  mortgage 
gold  bonds  to  be  sold  for  not  less  than  80  per  cent  of  their  par  value 
and  accrued  interest,  $39,200  to  be  used  for  the  construction  of  the 
distribution  plant  in  the  town  of  West.  Seneca,  New  York. 

In  Re  Binghamton  Gas  Works,  Case  No.  4859,  Sept.  21,  1915, 
$39,000  par  value  5  per  cent  50-year  general  mortgage  gold  bonds 
to  be  sold  for  not  less  than  90  per  cent  of  their  par  value  and  accrued 
interest,  $25,100  to  be  used  to  reimburse  the  treasury  for  moneys 
expended  from  income  for  the  acquisition  of  fixed  assets. 

In  Re  Wanakah  Gas  Corp.  Case  No.  5132,  Sept.  21, 1915,  $10,000 
par  value  capital  stock  to  be  sold  at  not  less  than  par  value,  proceeds 
to  be  used  for  construction  and  purchase  of  equipment. 

In  Re  Long  Island  Lighting  Co.  Case  No.  5164,  Sept.^21,  1915, 
$135,000  par  value  5  per  cent  25-year  first  mortgage  sinking  fund 
gold  bonds  to  be  sold  for  not  less  than  87^  per  cent  of  their  par 
value  and  accrued  interest,  $66,000  par  value  of  common  capital 
stock  to  be  sold  at  not  less  than  par  value,  proceeds  of  stock  and 
bonds  to  be  used  for  new  construction. 

In  Re  Federal  Teleph.  &  Teleg.  Co.  Case  No.  4153,  Sept.  23, 
1915,  $211,700  par  value  7  per  cent  cumulative  preferred  stock  to 
be  sold  at  not  less  than  par  value,  proceeds  to  be  used  towards  the 
payment  of  current  obligations  outstanding  as  of  March  31,  1915. 

in  Re  Buffalo  Creek  R.  Co.  No.  2104,  Sept.  29,  1915,  $2,000,000 
par  value  5  per  cent  50-year  first  refunding  mortgage  gold  bounds  to 
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the  amotrnt  of  $1,000,000,  proceeds  to  be  used  for  refunding  its  50- 
year  5  per  cent  gold  bonds  dated  Jan.  1,  1891,  due  Jan.  1,  1941, 
bonds  to  the  par  value  of  $1,000,000  to  be  sold  for  not  less  than  98 
per  cent  of  their  par  value  and  accrued  interest,  proceeds  to  be  used 
for  pajrment  of  specified  sums  for  new  construction. 

In  Re  Buffalo  &  L.  Traction  Co.  Case  No.  3188,  Sept.  29,  1915, 
fourth  amendatory  order,  authority  granted  to  pledge  $150,000  par 
value  of  its  5  per 'cent  20-year  first  mortgage  gold  bonds  as  collateral 
security  for  a  loan  of  $100,000  for  one  year  from  October  1,  1915. 

In  Be  Darien  Teleph.  Co.  Case  No.  4442,  Sept.  29,  1915,  first 
amendatory  order  to  order  of  December  30,  1914,  authorizing  the 
issue  of  common  capital  stock. 

Nassau  &  Suffolk  Lighting  Co.  Case  No.  4676,  Sept.  30,  1915, 
order  of  July  1,  1915,  amended  by  authorizing  issue  of  $40,500  par 
value  of  common  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  for  the  purposes  designated  in  former  order,  and  by  eliminating 
provision  that  proceeds  of  $140,200  of  common  stock  be  deposited 
with  the  trustee  of  the  company's  first  mortgage,  and  withdrawn 
only  as  the  construction  work  was  completed. 

In  Re  Nassau  &  S.  Lighting  Co.  No.  4970,  Sept.  30,  1915,  amende 
ing  clause  No.  4,  on  page  No.  2  of  order  of  July  1,  1915,  to  read: 
"That  said  stock  of  the  total  par  value  of  $140,200  shall  be  sold  for 
not  less  than  its  par  value,  to  give  net  proceeds  of  $140,200. 

In  Re  Public  Service  Corp.  Case  No,  4974,  Sept.  30,  1915,  clause 
No.  4  on  page  No.  1  of  order  of  July  1,  1915,  amended  to  read: 
"That  said  stock  of  the  total  par  value  of  $107,000  shall  be  sold  for 
not  less  than  its  par  value,  to  give  net  proceeds  of  $107,000.'* 

In  Re  Delaware  &  H.  Co.  Case  No.  5185,  Sept.  30,  1915,  $14,- 
451,000  par  value  of  its  5  per  cent  20-year  convertible  gold  bonds 
dated  October  1,  1915,  to  be  sold  at  not  less  than  par  value,  proceeds 
to  be  used  to  refund  an  issue  of  4  per  cent  10-year  gold  debenture 
maturing  June  15,  1916,  to  pay  commissions  and  expenses,  and 
balance  to  be  held  until  order  of  Commission. 


NEW  YORK  PI7BLIC  6ERVICS  COMMISSION,  SECOND  DISTRICT. 

JOHN  KELLEY 

V, 

AMERICAN  REAL  ESTATE  COMPANY. 
[Case  No.  6176.] 

OonwkiUaion  —  JwrMLicUon  —  Passenger  elevator. 

The  New  York  CommiBsion  is  without  JTirisdiction  to  prevent 
diBcrimination  in  rates  by  a  real  estate  company  operating  a  passenger 
P.U.R.1916A. 


Digitized  by 


Google 


642  NEW  YORK  PUBLIC  SERVICE  COMMIflBIOK. 

elevator  upon  its  own  property,  without  a  franchise,  for  the  aooomiiio- 
dation  of  persons  living  on  the  property  sold  by  it,  since  it  is  not  a 
oommon  carrier  as  described  in  the  Public  Service  Conmiission  law* 

[September  14,  1915.] 

CoMPLAiKT  alleging  discrimination  in  rates  by  defendant  in 
operation  of  a  passenger  elevator;  dismissed  for  want  of  juris- 
diction,  upon  ground  that  defendant  is  not  it 'common  carrier. 

By  the  Commission :  On  July  1, 1915,  John  Kelley  of  Yonk- 
ers,  New  York,  filed  a  complaint  with  the  Commission  against 
the  American  Real  Estate  Company,  alleging  that  a  passenger 
elevator  operated  by  the  American  Real  Estate  Company  was  a 
common  carrier;  that  the  American  Real  Estate  Company  dis- 
criminated against  him,  inasmuch  as  it  refused  to  sell  him  tickets 
permitting  him  to  use  the  elevator  at  the  same  rate  that  it  charged 
the  residents  at  Park  Hill.  It  appeared  that  this  elevator  is 
owned  and  operated  by  the  respondent  for  the  purpose  of  accom- 
modating the  people  who  live  on  the  property  sold  by  the  respond- 
ent, and  that  it  gives  them  a  better  rate  for  tickets  than  it  gives 
to  nonresidents.  The  complainant  sought  to  purchase  a  book  of 
fifty  tickets  for  60  cents,  which  was  the  price  charged  the  resi- 
dents of  Park  Hill,  but  was  refused ;  hence  his  complaint  to  the 
Commission.  No  formal  hearing  in  the  matter  was  had,  the  mat- 
ter having  been  handled  entirely  by  correspondence  between  coun- 
sel for  the  complainant  and  the  Commission.  It  is  admitted  that 
the  respondent  is  not  a  public  service  corporation;  that  it  does 
not  operate  under  any  franchise  granted  by  any  municipal  au- 
thority; and  that  the  elevator  is  operated  entirely  upon  its  own 
property.  Under  the  circumstances,  the  Commission  is  of  the 
opinion  that  it  has  no  jurisdiction  over  the  respondent  in  this  pro- 
ceeding, for  the  reason  that  it  is  not  a  common  carrier  as  despribed 
in  the  Public  Service  Commission  law;  and  it  is  therefore  or- 
dered  that  the  complaint  be,  and  the  same  hereby  is,  dismissed 

and  the  case  closed  upon  the  records  of  this  Commission. 
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KBW  irORK  PUBIilO  SERVICE  COMHI68IOX,  SEOOXD  BISTBIOT. 

BBSIDENTS  OF  POETAGE  ROAD 

t?. 

SOUTH  SHORE  NATURAL  GAS  &  FUEL  COMPANY. 

[Case  No.  4405.] 

Visorhnmation'' Bates'^  Evidence  ^Natural  gas. 

1.  That  rates  for  gas  in  adjoining  towns  are  lower  than  the  rates 
oharged  to  complainant  does  not  warrant  a  reduction,  in  the  absence 
of  proof  that  the  rates  to  complainant  are  in  themselves  unreasonable, 
and  that  the  lower  rates  in  adjoining  towns  are  unjustly  preferential. 

BateS'^Natural  gaa -^ Comparison  wUh  rates  fixed  &y  franchise. 

2.  Arbitrary  gas  rates  imposed  by  a  local  franchise  ordinance  can- 
not be  treated  as  a  standard  for  regulating  rates  for  service  elsewhere. 

[November  10,  1916.] 

Complaint  that  rates  for  natural  gas  charged  to  residents  of 
Portage  road  between  Mayfield  and  Westfield  are  unjust,  unrea- 
sonable^ and  discriminatory;  dismissed. 

Appearances:  Mr.  Harry  M.  Young  for  the  complainants; 
Mr.  George  Clinton,  Jr.  for  the  respondent. 

Hodson,  Commissioner :  The  complainants  in  this  case  reside 
on  the  Portage  road,  in  the  rural  portion  of  the  town  of  Chau- 
tauqua, and  are  desirous  of  obtaining  natural  gas  service  from 
the  respondent,  whose  service  pipe  is  laid  along  such  road  in  front 
of  the  premises  of  the  complainants,  and  extends  from  the  village 
of  Westfield  to  the  village  of  Mayville.  It  appears  from  such 
complaint,  and  also  from  the  proof  taken  at  the  hearing  held  by 
the  Commission  herein,  that  the  respondent  conveys  its  gas  from 
its  source  of  supply  into  the  village  of  Westfield,  where  it  is  dis- 
tributed and  sold  to  860  residents  of  the  village  at  40  cents  per 
1,000  cubic  feet,  with  a  discount  for  prompt  payment.  The 
service  is  then  carried  in  a  southerly  direction  through  a  section 
of  the  town  of  Westfield,  along  the  Portage  road,  and  thence  along 
the  same  road,  through  the  contiguous  farming  territory  of  the 
town  of  Chautauqua,  on  to  Mayville,  which  is  an  incorporated 
village  situated  wholly  within  .the  town  of  Chautauqua.  When 
the  local  authorities  of  the  town  of  Westfield  granted  a  franchise 
to  the  respondent  on  April  19,  1912,  they  authorized  the  laying 
and  maintenance  of  natural  gas  pipes  along  and  across  the  high- 
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ways  of  the  town^  outside  of  the  village  of  Westfield,  upon  certain 
conditions,  one  of  which  limits  the  price  which  the  respondent 
shall  charge  for  its  gas  to  40  cents  per  1,000  cubic  feet,  with  the 
usual  discount  of  5  cents  per  thousand  if  bills  are  paid  as  re- 
quired by  the  company.  Undoubtedly,  this  clause  was  inserted 
in  the  franchise  for  the  benefit  of  the  gas  users  in  the  town  of 
Westfield,  but  no  definite  language  is  used  to  indicate  such  pur- 
pose. The  respondent  has,  however,  recognized  the  restriction, 
and  has  accordingly  received  and  is  now  receiving  the  net  price 
of  35  cents  per  thousand  for  its  gas  sold  to  customers  in  the  town 
of  Westfield  beyond  the  limits  of  the  village. 

Subsequently,  the  respondent,  desiring  to  go  on  to  the  village 
of  Mayville,  obtained  a  franchise  from  the  superintendent  of 
highways  of  the  town  of  Chautauqua,  which  was  issued  July  21, 
1913,  and  authorized  the  respondent  to  lay  its  pipes  and  mains 
along  and  across  any  or  all  of  the  highways  of  the  town  for  the 
purpose  of  conveying  and  distributing  natural  gas ;  this  franchise 
also  contains  certain  conditions,  among  which  is  the  one  providing 
that  the  respondent  shall  "furnish  gas  to  consumers  along  the 
lines  at  a  maximum  rate  of  65  cents  per  1,000  cubic  feet,  with  5 
cents  per  thousand  discount  for  cash,"  which  probably  means  that 
such  discoimt  will  be  allowed  if  bills  are  paid  within  the  time 
prescribed  by  the  rules  of  the  company. 

In  this  case,  also,  the  respondent  is  receiving  only  50  cents  per 
thousand  for  its  gas  furnished  to  the  consumers  pursuant  to  such 
franchise,  because  the  discount  is  uniformly  claimed  and  allowed. 

Thus  the  gas  company  reached  the  corporate  limits  of  Mayville, 
and,  having  received  a  franchise  from  that  village,  a  large  dis- 
tribution plant  was  installed,  and  the  respondent  is  now  serving 
gas  to  about  228  customers  at  the  same  rate  which  is  charged  in 
the  village  and  town  of  Westfield,  which,  under  the  terms  of  the 
franchise,  may  be  increased  to  60  cents  net  after  a  certain  period 
of  years  at  the  35-cent  rate.  The  villages  of  Mayville  and  Wes^ 
field  are  about  4^  miles  apart,  and  are  connected  by  this  highway 
known  as  Portage  road,  along  which  the  company  has  laid  its 
high  pressure  transmission  line  of  pipe,  and  maintains  a  pressure 
of  from  70  to  90  pounds  to  the' square  inch,  while  a  safe  and 
adequate  gas  service  for  domestic  use  does  not  permit  of  more 
than  a  sixHDunce  pressure.     This  difficulty  is  usually  met  and 
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overcome  by  laying  a  low  pressure  main  from  which  the  cus- 
tomers are  served ;  in  some  cases  a  regulator  is  installed  between 
the  high  pressure  main  and  the  service  pipe,  and  this  is  the  course 
followed  as  to  all  the  customers  along  the  Portage  road,  whfere 
there  are  six  gas  users  in  the  town  of  Westfield,  and  about  the 
same  number  in  the  town  of  Chautauqua,  although  it  must  be 
said  that  several  others  are  ready  to  take  the  gas  provided  the 
price  is  reduced. 

[1]  Upon  the  facts  thus  stated,  which  are  presented  to  the 
Commission  largely  upon  the  stipulation  of  the  parties,  the  com* 
plainants  assert  that  the  respondent  is  now  giving  an  undue  and 
unreasonable  preference  to  its  customers  in  the  villages  of  West- 
field  and  Mayville  and  the  town  of  Westfield,  by  charging  them 
only  35  cents  net  for  each  1,000  cubic  feet  of  gas,  while  in  the 
town  of  Chautauqua,  which  is  located  on  its  service  line  in  the 
Portage  road,  and  is  separated  from  the  town  of  Westfield  merely 
by  an  invisible  line  dividing  the  two  towns,  the  gas  users  are  made 
to  pay  50  cents  net  per  thousand. 

The  respondent  meets  this  contention,  firsts  by  insisting  that 
there  is  nothing  in  this  case  which  rises  to  the  dignity  of  proof 
that  either  the  35-cent  rate  charged  in  the  town  of  Westfield  and 
the  villages  of  Mayville  and  Westfield  is  fair  and  reasonable,  or 
that  the  50-cent  rate  charged  in  the  town  of  Chautauqua  is  unfair 
or  unreasonable,  per  se,  and  that,  therefore,  such  rates  cannot  be 
equalized  simply  because  a  disparity  exists. 

Again,  the  respondent  asserts  that  the  gas  rates  existing  in  the 
town  of  Westfield,  wh^ch  is  the  only  service  in  that  locality  fur- 
nished by  the  company  that  is  at  all  comparable  with  its  service 
in  the  town  of  Chautauqua,  were  fixed  by  the  terms  of  the  fran- 
chise granted  by  the  town  authorities,  and  were  adopted  by  the 
respondent  chiefly  because  it  was  necessary  to  comply  with  such 
requirements  in  order  to  get  through  the  town  on  the  way  to  a 
profitable  market  for  its  product. 

Under  the  circumstances  of  this  case,  the  position  tak^i  by  the 
respondent  upon  both  of  these  propositions  is  tenable;  for  it  is 
obvious  that,  without  proof  to  establish  undue  preference  on  the 
one  hand  or  unreasonable  prejudice  on  the  other,  the  Commission 
is  powerless  to  grant  the  relief  sought,  because  the  statute  does 
n0t  prohibit  every  advantage  or  disadvantage  which  may  w&t 
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in  rates  and  service,  but  only  such  as  are  found  to  be  undue  or 
unreasonable.  Coxsackie  v.  Upper  Hudson  Electric  Co.  3  P.  S, 
0.  (2d  Dist.  N.  Y.)  859.  To  the  same  effect  is  the  recent  decision 
of  this  Commission  in  the  case  of  North  Tonawanda  v.  Niagara 
Light,  Heat,  &  P.  Co.  mad3  February  25,  1915  [P.U.R1915B, 
73.]  These  cases  uphold  the  principle  that  gas  and  electrical 
companies  are  not  prohibited  by  the  law  from  giving  S  preference 
to  particular  persons  or  a  certain  locality,  and  thus  discriminate 
against  other  persons  and  localities;  and  it  is  only  when  such 
preference  is  undue  or  unreasonable  and  the  discrimination  is 
unjust,  that  the  Commission  may  intervene  and  correct  such  prac- 
tices. This  must  be  determined  by  the  facts  and  circumstances 
of  each  case  as  they  may  be  presented,  and  no  general  rule  can  be 
stated  which  will  always  apply. 

[2]  The  restrictive  rates  contained  in  the  Westfield  franchise 
are  not  voluntary  charges  made  by  the  company  in  the  exercise  of 
its  functions  as  a  public  utility,  but  are,  on  the  contrary,  the 
arbitrary  terms  imposed  by  the  town,  perhaps  as  a  partial  com- 
pensation for  the  use  of  the  highways,  but  without  any  apparent 
consideration  of  the  value  of  the  service  involved ;  and  a  rate  thus 
fixed  cannot  be  treated  as  a  standard  for  regulating  rates  for 
service  elsewhere. 

During  the  pendency  of  these  proceedings  the  decisions  in  the 
so-called  Commutation  Cases  have  been  handed  down.  People 
ex  rel.  New  York  C.  &  H.  E.  K.  Co.  v.  Public  Service  Com- 
mission, 216  N.  Y.  241,  P.U.K.1915D,  423,  109  N.  E.  252, 
affirming  the  supreme  court,  in  169  App.^Div.  546,  145  N.  Y. 
Supp.  613 ;  People  ex  rel.  New  York,  N.  H.  &  H.  R  Co.  v.  Public 
Service  Commission,  159  App.  Div.  531,  145  N.  Y.  Supp.  503, 
since  affirmed  by  the  court  of  appeals  without  opinion  (215  N. 
Y.  689,  109  N.  E.  1089)  and  also  the  unreported  decision  of  the 
appellate  division,  third  department,  in  the  Dexter  Telephone 
Case,  opinion  by  Mr.  Justice  Howard.  These  decisions  clearly 
hold  that  the  Commission  may  not  reduce  a  rate  upon  the  ground 
that  it  is  excessive,  except  upon  the  finding,  after  evidence  as  to 
the  value  of  the  property  used  in  the  public  service,  that  the  exist- 
ing rate  is  unreasonable,  and  that  the  burden  of  proof  is  upon  the 
consumer  who  alleges  that  a  rate  is  excessive. 

In  the  present  case  the  complainants  failed  to  introduce  any 
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proof  as  to  the  reasonableness  of  the  85-c^it  rate  existing  in  the 
town  of  Westfield  and  the  villages  of  Westfield  a*nd  Mayville,  or 
that  the  50-oent  rate  in  the  town  of  Chautauqua  is  unreasonable. 
The  respondent  did  furnish  some  evidezice  tending  to  show  that 
the  ratable  expense  of  service  in  the  spai*selj  settled  country  dis- 
tricts, with  their  dozen  customers  widely  scattered,  is  greater  than 
it  is  in  the  villages  where  there  are  hundreds  of  gas  users,  and 
this,  of  course,  must  be  true. 

It  follows,  therefore,  that  the  complaint  herein  should  be  dis- 
missed. 


NSW  TORK  SUPKBMB  COVRT,  SPEGIAli  TSRH,  NIAGARA 

COUNTY. 

PUBLIC  SESVICE  COMMISSION,  SECOND  DISTEICT 

v. 
HUKTGAN. 

[91  Misc.  432,  164  N.  Y.  Supp.  897.] 

Automohlies -^  Statntarif  construcUon '^  Certificate  of  convenience  and 
neceaeity  —  License, 

A  motor  bus  line  carrying  passengers  and  freight  from  points 
within  a  city  to  a  village  must  obtain  the  consent  of  the  city  authori- 
ties and  a  certificate  from  the  Public  Service  Commission,  as  provided 
by  §§  26  and  27,  chapter  667  of  the  New  York  Laws  of  1915,  although 
no  separate  fare  is  charged  within  the  city  and  the  rate  of  fare  is  over 
15  ccnta. 

[August,  1915.] 

Application  by  the  Public  Service  Commission,  Second  Dis- 
trict, for  an  injunction  restraining  Burt  G.  Hurtgan  from  oper- 
ating an  interurban  line  of  motor  vehicles  without  the  consent 
of  the  local  authorities  of  the  city  from  which  he  operates,  and 
without  obtaining  a  certificate  of  convenience  and  necessity  from 
the  Public  Service  Oommiseion ;  granted. 

Appearances :  Frank  H.  Mott  for  plaintiif ;  Morris  Cohn^  Jr., 
for  International  Eailway  Company;  Earl  &  Earl  and  S.  W« 
Dempsey  for  defendant 
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Brown,  J.,  delivered  the  opinion  of  the  court: 
The  defendant  operates  a  bus  line  of  motor  vehicles  for  the 
transportation  of  passengers  and  freight  from  the  station  of  the 
International  Railv^ray  in  the  city  of  Lockport,  easterly  along 
Main  street  to  East  avenue ;  thence  easterly  along  East  avenue  to 
Vine  street ;  thence  northerly  along  Vine  street  to  Market  street ; 
thence  along  Market  street  to  Lake  avenue;  thence  along  Lake 
avenue  to  the  northerly  line  of  the  city  of  Lockport  (all  of  which 
route  is  within  the  city  of  Lockport),  and  from  the  city  line 
along  the  creek  road  to  Olcott,  a  small  village  upwards  of  10 
miles  north  of  Lockport,  on  Lake  Ontario.  The  return  trip 
covers  the  same  route  to  the  International  Railroad  station  in  the 
city  of  Lockport.  The  defendant  uses  in  such  business  two  or 
more  motor  vehicles,  one  carrying  twelve  passengers  and  one 
carrying  twenty-two  passengers,  making  nine  round  trips  a  day. 
In  such  operations  he  receives  passengers  within  the  city  of 
Lockport  only  for  transportation  to  points  outside  the  city,  and 
discharges  within  the  city  of  Lockport  only  passengers  that  have 
been  transported  from  Olcott  and  points  beyond  the  city  limits. 
Within  the  city  of  Lockport  he  maintains  or  advertises  bus  line 
stations  at  Kenmore  Hotel,  at  Opera  House  Comer,  and  at  Vine 
and  East  avenue.  For  such  service  the  defendant  charges  the 
following  fares:  Round  trip,  Lockport-Olcott,  60  cents;  round 
trip,  Lockport-Burt,  40  cents;  round  trip,  Lockport-Newfane, 
35  cents;  round  trip,  Lockport-Corwin,  30  cents;  round  trip, 
Lockport-Wrights,  26  cents.  No  separate  charge  is  made  for 
transporting  passengers  within  the  city  of  Lockport,  the  fare 
charged  being  to  destination,  irrespective  of  the  point  in  the 
city  of  Lockport  where  the  passenger  is  received.  For  the  privi- 
lege of  so  operating  his  bus  line  or  motor  vehicle  route  the  de- 
fendant has  not  applied  for  or  received  the  consent  of  the 
authorities  of  the  city  of  Lockport.  The  International  Railway 
Company  operates  a  street  railway  from  its  station  on  Main 
street,  in  the  city  of  Lockport,  through  Main  street  and  East 
avenue  to  the  village  of  Olcott,  for  which  privilege  it  has  re- 
ceived the  consent  of  the  authorities  of  the  city  of  Lockport ;  and 
the  operation  of  the  motor  vehicles  of  the  defendant  being  in 
claimed  competition  with  the  business  of  the  International  Rail* 
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[  way  Company,  tliat  company  voluntarily  appeared  and  was  made 
a  party  to  these  proceedings. 

The  Public  Service  Commission  and  the  International  Rail- 
way Company  assert  that  the  defendant  is  carrying  on  his  busi- 
ness of  a  common  carrier  within  the  city  of  Lockport  in  violation 
of  chapter  667  of  the  Laws  of  1916,  in  that  he  has  failed  to 
procure  the  consent  of  the  local  authorities  of  the  city  therefor, 
and  has  failed  to  procure  a  certificate  from  the  Public  Service 
Commission  certifying  to  the  necessity  and  public  f'onvenienoe 
of  such  business,  as  required  by  law.  The  defendant  asserts  that 
he  is  not  a  common  carrier  for  hire  within  the  city  of  Lockport, 
and  is  not  amenable  to  the  requirements  of  chapter  667  of  the 
Laws  of  1915.  Chapter  667  of  the  Laws  of  1915  is  entitled: 
"An  Act  to  Amend  the  Transportation  Corporations  Law,  in 
Eespect  to  Stage  Routes,  Bus  Lines  and  Motor  Vehicle  Lines 
Carrying  Passengers  for  Hire  in  Cities."  [Laws  1916,  p. 
2247.] 

Section  25  of  the  Transportation  Corporations  Law,  as  amend- 
ed, reads:  "Additional  Persons  and  Corporations  Subject  to 
the  Public  Service  Commissions  Law. — ^Any  person  or  any  cor- 
poration who  or  which  owns  or  operates  a  stage  route,  bus  line 
or  motor  vehicle  line  or  route  or  vehicles  described  in  the  next 
succeeding  section  of  this  act  wholly  or  partly  upon  and  along 
any  street^  avenue  or  public  place  in  any  city  shall  be  deemed  to 
be  included  within  the  meaning  of  the  term  ^common  carrier'  as 
used  in  the  Public  Service  Commissions  Law,  and  shall  be  re- 
quired to  obtain  a  certificate  of  convenience  and  necessity  for  the 
operation  of  the  route  or  vehicles  proposed  to  be  operated,  and 
shall  be  subject  to  all  the  provisions  of  the  said  law  applicable 
to  common  carriers*" 

Section  26,  as  amended,  reads :  "Consent  Required. — "So  bus 
line,  stage  route  nor  motor  vehicle  line  or  route,  nor  any  vehicle 
in  connection  therewith,  nor  any  vehicles  carrying  passengers 
at  a  rate  of  fare  of  fifteen  cents  or  less  for  each  passenger  within 
the  limits  of  a  city  or  in  competition  with  another  common  car- 
rier which  is  required  by  law  to  obtain  the  consent  of  the  local 
authorities  of  said  city  to  operate  over  the  streets  thereof  shall 
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or  public  place  in  any  city,  nor  receive  a  certificate  of  public 
convenience  and  necessity  until  the  owner  or  owners  thereof 
shall  have  procured,  after  public  notice  and  a  hearing,  the  con- 
sent of  the  local  authorities  of  said  city,  as  defined  by  the  railroad 
law,  to  such  operation,  upon  such  terms  and  conditions  as  said 
local  authorities  may  prescribe,"  etc. 

It  is  plain  that  certain  motor  vehicles  cannot  be  lawfully 
operated  in  a  city  without  obtaining  the  consent  of  the  local 
authorities  and  a  certificate  from  the  Public  Service  Commission 
certifying  to  the  public  convenience  and  necessity  thereof.  It 
is  believed  that  the  statute  requires  such  consent  for  the  opera- 
tion in  a  city  of  either:  (a)  A  bus  line;  (b)  a  stage  route;  (c) 
a  motor  vehicle  line  or  route;  (d)  a  vehicle  in  connection  with  a 
bus  line,  a  stage  route,  a  motor  vehicle  line  or  route;  (e)  a 
vehicle  carrying  passengers  at  a  rate  of  fare  of  15  cents  or  less 
f6r  each  passenger  within  the  limits  of  a  city;  (f)  a  vehicle 
carrying  passengers  in  competition  with  another  common  carrier 
which  is  required  by  law  to  obtain  the  consent  of  the  local  au- 
thorities of  said  city  to  operate  over  the  streets  thereof.  The 
statute  is  that  to  lawfully  operate  any  one  of  the  above  six 
specified  lines,  routes,  or  vehicles  in  a  city  the  consent  of  the 
local  authorities  and  the  certificate  of  the  Public  Service  Com- 
mission must  be  first  obtained,  provided  such  line,  route,  or 
vehicles  are  engaged  in  the  business  of  carrying  passengers  for 
hire  in  the  city. 

While  it  is  true  that  the  defendant  does  not  exact  a  separate 

fare  for  any  part  of  the  transportation  that  is  within  the  city  of 

Lockport,  yet  it  is  true  that  for  transporting  a  passenger  from 

any  of  three  advertised  stations  within  the  city  to  the  village 

of  Olcott  and  return  the  defendant  exacts  a  fare  of  60  cents. 

The  service  rendered  is  partly  performed  in  the  city.    The  fare 

exacted  is  from  or  to  any  point  in  tbe  city  on  the  route  covered 

to  or  from  the  outside  point,  as  the  case  may  be.    The  advertised 

rate  of  fare — "Kound-trip  Lockport-Olcott  60c.    .    .    .    Tickets 

for  sale  at  Kenmore  Hotel    ...    in  Lockport,  J.  C.  Ulrich  at 

Olcott     .     .     .     Bus  Line  Station  Lockport — Kenmore  Hotel, 

Opera  House  Comer,  Vine  and  East  Avenue,  Olcott  J.  C*  Ul- 
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rich's  Bestaurant^ — ^means  that  the  defendant  will  transport  a 
passenger  from  the  Kenmore  Hotel,  Opera  House  Comer,  or 
Vine  and  East  avenue,  in  the  city  of  Lockport,  to  J.  C.  TJlrich's 
restaurant  in,  Olcott,  and  return  the  passenger  to  the  Kenmore 
Hotel,  Opera  House  Corner,  or  Vine  and  East  avenue,  as  the 
passenger  may  desire,  for  50  cents.  That  certainly  is  the  carry- 
ing of  a  passenger  for  hire,  and  it  is  beyond  dispute  that  to  so 
carry  a  passenger  by  means  of  a  motor  vehicle  is  the  operation 
thereof,  wholly  or  partly,  upon  or  along  a  street  in  the  city  of 
Lockport.  How  long  would  it  take  a  jury  to  find  as  a  fact  upon 
the  evidence  that  the  defendant  was  carrying  a  passenger  for  hire 
who  boarded  his  motor  vehicle  at  the  Kenmore  Hotel,  and  was 
injured  through  slight  negligence  of  the  defendant  at  the  Opera 
House  Comer,  all  in  the  city  of  Lockport  ? 

The  defendant's  contention  that  because  he  does  not  carry  pas- 
sengers at  a  rate  of  fare  of  15  cents  or  less  for  each  passenger 
within  the  limits  of  a  city  he  is  not  amenable  to  the  other  pro- 
visions of  the  statute  cannot  be  sustained. 

A  finding  cannot  be  made  that  the  defendant  operates  a  vehicle 
carrying  passengers  in  competition  with  the  International  Rail- 
way Company  within  the  city.  Whatever  competition  there 
may  be  is  relative  solely  to  traffic  between  the  city  and  points 
outside. 

The  defendant  does  operate  for  hire  in  the  city  of  Lockport 
a  bus  line;  he  operates  in  the  city  a  stage  route;  he  operates  in 
the  city  a  motor  vehicle  line  or  route ;  he  operates  in  the  city  a 
motor  vehicle  connected  with  a  bus  line,  a  stage  route,  and  a 
motor  vehicle  line  or  route, — all  of  which  are  feeders,  connec- 
tions, inducements,  advertisers,  solicitors,  aids  to,  and  a  part,  of 
his  system  of  carrying  passengers  for  hire  from  Lockport  to 
Olcott.  He  is  a  common  carrier  of  passengers  for  hire  in  a  city, 
and  is  required  to  obtain  the  consent  and  certificate  essential  to  • 
the  lawful  carrying  on  of  his  business.  ' 

Injunction  awarded  the  plaintiff,  restraining  the  defendant 

from  operating  his  motor  vehicles  and  carrying  passengers  for 

hire  within  the  city  of  Lockport, 
P.U.R.1916A. 
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WISCONSIN  RAIIiROAD  COM>f  ISSION. 

IN  RE  ST.  CROIX  TELEPHONE  COMPANY. 

ApportionmerU^'Telephjonea'^Coet  of  service  "Different  cUtaaes  0/ 
service. 

1.  In  order  to  find  the  unit  cost  of  telephone  service,  expenses 
should  first  be  directly  allocated  to  each  class  of  service  in  the  regular 
way,  after  which,  in  order  to  divide  the  cost  of  the  unit  of  service  be- 
tween the  two  consumers  responsible  for  it,  the  allocated  expenses 
should  be  reapportioned  on  a  use  basis. 

Apportionment '^Telephones'^  Cost  of  service  ^^  Toll  business* 

2.  In  an  apportionment  to  determine  the  cost  of  various  classes 
of  telephone  service,  the  Wisconsin  Commission,  for  the  purpose  of  the 
case  before  it,  attempted  to  separate  toll  from  local  expenses  up  to  and 
including  the  subscribers'  station. 

Apportionment '•^ Telephones '^ Salaries  of  operators ^^ Toll  service^ 
Other  classes  of  service. 

3.  In  determining  the  cost  of  telephone  service  the  salaries  of 
operators  of  the  central  office  were  apportioned  between  the  toll  service 
and  the  local  service  on  the  basis  of  the  actual  amount  of  time  devoted 
by  the  operators  to  the  toll  and  the  local  switch  boards;  the  amount 
charged  to  the  local  service  to  be  reapportioned  to  the  varioua  classes 
of  service  on  the  basis  of  use  as  indicated  by  a  traffic  study. 

Apportionment  —  Telephones  —  Central     office     expenses — Directory 
and  stationery  expense. 

4.  In  determining  the  cost  of  various  classes  of  local  telephone 
service,  directory  and  stationery  expense,  a  subitem  of  central  office 
expenses,  was  apportioned  to  each  class,  in  proportion  to  the  number 
of  telephones  in  use  by  each. 

Apportionment '^Telephones -^Central   office   expenses '^  Power   and 
freight. 

5.  In  determining  the  cost  of  telephone  service  the  item  ''power 
and  freight,"  a  subitem  of  central  office  expenses,  consisting  chiefly  of 
battery  costs  and  freight  thereon,  was  apportioned  to  the  various  classes 
of  service  on  the  basis  of  the  number  of  calls  terminated  at  the  ex- 
change or  the  ^'ringing  basis." 

Apportionment '^Telephones '^Central  office  eacpenses '■^  Fuel,  water, 
light,  and  maintenance  of  J}uilding. 

6.  In  determining  the  cost  of  telephone  service  the  item  ''fuel, 
water,  light,  and  maintenance  of  building,"  a  subitem  of  central  office 
expenses,  was  apportioned  between  the  toll  service  and  the  local  service 
on  the  basis  of  the  amount  of  space  utilised  by  each  and  the  relative 
nimiber  of  operators  employed;  the  amoimt  charged  to  the  local  classes 
of  service  being  reapportioned  between  the  difTerent  classes,  50  per  cent 
on  the  basis  of  the  number  of  phones  in  use  in  each  class  and  50  per 
cent  on  the  basis  of  the  number  of  lines  in  each  class  connected  with 
the  exchange. 
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Apportionineni — Telephones  ^  Central  office  expense  —  MiaoeUaneotis 
expense^ 

7.  In  determiniiig  the  cost  of  various  classeB  of  telephone  service 
the  item  ''miseellsmeous  expense,"  a  subitem  of  central  office  expenses, 
was  apportioned  as  an  overhead  charge  to  the  other  items  of  central 
office  expense. 

AppitrHonment^Tellephonea'^Centrml  offlee  maiifUenance  expense, 

8.  In  determining  the  cost  of  various  classes  of  telephone  service, 
the  central  office  maintenance  expense  was  apportioned  to  each  class 
upon  the  basis  of  the  average  per  cent  of  the  number  of  lines  per  class 
and  originating  ealls  per  class. 

Apportionment '^Telephones  ^Wire-plant    operation    and    nuUnte' 
nance  expenses, 

9.  In  determining  the  cost  of  various  classes  of  telephone  service, 
wire-plant  operation  and  maintenance  expense  was  apportioned  between 
the  different  classes  of  local  service  on  the  basis  of  the  wire  miles  in 
each  class. 

Apportionment  ^  Telephones '^  Substation     operation     and     maintC' 
nance  expenses. 

10.  In  determining  the  cost  of  various  classes  of  telephone  service, 
substation  operation  and  maintenance  expense  was  apportioned  between 
the  different  classes  of  local  service  on  the  basis  of  the  number  of  sub- 
stations in  each  class,  omitting  from  the  computation  substations  on 
farm  lines  not  owned  by  tte  company. 

Apportionment  —  Telephones  —  Commercial  expenses, 

11.  In  determining  the  cost  of  various  classes  of  telephone  service, 
the  item  "commercial  expense"  was  apportioned  between  the  toll  service 
and  the  local  service  on  various  bases  dependent  upon  a  fairly  com- 
prehensive knowledge  of  the  use  to  which  the  different  items  of  the 
account  are  put;  and  the  amount  charged  to  the  local  service  was  then 
reapportioned  among  the  various  classes  of  local  service  on  the  billing 
basis;  t.  €.,  the  percentage  which  the  number  of  billings  in  each  class 
of  service  is  to  the  total  number  of  billings. 

Depreciation -^  Telephones  ^  Method     of     determining     for    various 
classes  of  telephone  service. 

12.  Preparatory  to  the  determination  of  the  depreciation  charge 
which  should  be  made  to  each  class  of  telephone  service,  the  amount 
invested  in  property  which  serves  directly  each  class  of  service  should 
be  ascertained  from  the  valuation,  and  these  amounts  further  divided 
up  into  the  life  groups  applying  to  the  various  classes  of  construction 
from  which  the  depreciation  on  each  life  group  for  each  class  of  service 
may  be  determined. 

Apportionment  —  Telephones  ^  Depreciation  —  Building. 

13.  In  determining  the  cost  of  various  classes  of  telephone  service 
for  rate-making  purposes,  the  "depreciation  on  building"  was  appor- 
tioned between  the  toll  service  and  the  local  service  upon  the  basis  of 
the  space  utilized  and  the  number  of  operators  employed  by  each;  the 
amount  charged  to  the  local  service  was  divided  equally  between  cen- 
tral' office  and  general  office  expenses,  the  former  portion  being  charged 
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to  the  variotm  elasaes  of  local  service  on  the  basis  of  the  number  of 
lines  in  each  class  of  service,  and  the  latter  portion  added  to  the  de- 
preciation computed  on  general  office  equipment,  which  total  was  con- 
sidered a  part  of  the  general  expense  to  be  reapportioned  as  an  over- 
head charge  in  the  final  determination  of  the  unit  cost  of  the  service. 
Apportionment  —  Telephones  —  Interest  on  property, 

14.  In  determining  the  cost  of  telephone  service,  interest  on  the 
fair  present  value  of  the  property  plus  12  per  cent  for  overhead  during 
construction  was  apportioned  between  the  toll  service  and  the  local 
service  upon  the  basis  of  the  space  utilized  and  the  number  of  oper- 
ators employed  by  each;  50  per  cent  of  the  amount  charged  to  local 
service  was  charged  to  ''central  office,"  and  50  per  cent  was  charged  to 
"general  office,"  and  the  "central  office"  portion  was  reapportioned 
among  the  various  classes  of  local  service  on  the  basis  of  the  number 
of  lines  in  each  class,  and  the  "general  office"  portion  was  added  to'  the 
"general  office"  equipment. 

Apportionment '^  Telephones '^  General  and  miscellaneoyts  expenses, 

15.  In  determining  the  cost  of  telephone  service  general  office  sal- 
aries, miscellaneous  expenses,  general  equipment  expenses,  and  undis- 
tributed expenses  were  apportioned  to  the  various  classes  of  service  as 
an  overhead  charge  on  the  basis  of  use  as  indicated  by  a  traffic  study 
of  the  lines,  in  the  final  reapportionment  of  expenses  to  ascertain  unit 
costs. 

A pportionmen  t  ^  Telephones  —  Salaries    of   operators  ^  Reapportion' 
ment  of  amount  charged  to  local  service, 

16.  In  determining  the  cost  of  telephone  service  the  amount  of  sal- 
aries of  operators  of  central  office  charged  to  local  service  was  reappor- 
tioned among  the  different  classes  of  local  service  upon  the  basis  of  the 
amount  of  the  local  operator's  time  devoted  to  each  class  of  service  as 
indicated  by  a  traffic  study. 

Apportionment  —  Telephones^^  Com,meroial     expense  —  Necessity     of 
reapportionment  upon  use  basis, 

17.  It  is  not  necessary  to  reapportion  upon  a  use  basis  the  item 
"conmiercial  expense"  charged  to  the  different  classes  of  telephone  serv- 
ice, to  determine  the  unit  cost  of  the  service,  since  this  expense  does  not 
depend  upon  an  interrelation  of  traffic  among  the  subscribers. 

Apportionment  —  Telephones  —  Central  office  and  wire^plant  expenses 
—  Basis  for  reappo.  iionment, 

18.  In  determining  the  unit  cost  ef  telephone  service,  central  office 
and  wire-plant  expenses,  including  interest  and  depreciation,  apportioned 
to  the  different  classes  of  service  were  reapportioned  upon  a  use  basis 
by  employing  the  message  line  as  the  unit  of  use,  by  multiplying  by 
2  a  call  terminating  on  the  same  class,  properly  to  weight  that  class, 
charging  1  to  each  class  for  a  call  terminating  on  another  class,  and 
charging  to  toll  all  calls  from  another  class  to  toll,  on  the  theory  that 
the  toll  service  should  stand  by  itself,  and  that  there  should  be  no  recip- 
rocal sharing  of  expense  between  toll  and  the  other  classes  of  service. 

Apportionment  —  Telephones  —  Substation       expenses  —  Reapportion* 
ment  •»  Basis, 

19.  In  determining  the  unit  cost  of  telephone  service  substation  ex* 
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penaeSy  including  interest  and  depreciation,  apportioned  to  tlie  different 
clasaes  of  service  were  reapportioned  upon  a  use  basis  by  employing  the 
message  phone  as  the  unit  of  use  to  take  care  of  the  ring-back  call, 
which'  uses  but  one  message  line  while  it  uses  two  message  phones. 
Apportionment  ^Telephones  ^Expenses  incident  to  rural  linee  not 
owned  "by  company, 

20.  In  determining  the  unit  cost  of  telephone  service,  80  per  cent  of 
the  expenses  incident  to  the  operation  of  rural  lines  not  owned  by  the 
company  were  apportioned  among  the  different  classes  of  service  of  the 
company,  and  the  amounts  so  charged  were  reapportioned  on  the  use 
basis  in  the  same  way  as  the  expenses  incurred  in  operation  of  the  other 
classes  of  service,  where  the  rural  lines  were  included  in  the  appor* 
tionment  of  the  expenses  of  the  company  in  the  same  way  as  the  other 
classes  of  service;  it  appearing  that  the  average  rural  lines  not  owned 
by  the  company  were  10  miles  in  length  and  the  lines  owned  by  the 
company  were  8  miles,  so  that  by  placing  the  exchange  limits  at  8 
miles  but  80  per  cent  of  the  rural  plant  would  lie  within  such  limits. 

[December  3,  1916.] 

Appuoation  by  the  St.  Croix  Telephone  Company  for  au- 
thority to  increase  telephone  rates ;  granted,  in  part,  by  authoriz- 
ing increase  in  rates  for  residence  telephones  and  for  extension 
telephones,  and  denied  as  far  as  it  affects  other  rates;  leave 
granted  to  file  with  the  Commission  a  rule  providing  a  reasonable 
penalty  for  failure  to  pay  bills  promptly. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  Application  in  the  above-entitled  mat- 
ter was  dated  January  22,  1914.  The  applicant,  the  St.  Croix 
Telephone  Company,  is  a  public  utility  engaged  in  the  manage- 
ment and  operation  of  a  telephone  exchange  at  Xew  Eichmond, 
Wisconsin,  having  the  following  lawful  rates  in  force  as  set  forth 
in  the  application: 

Connecting  companies.  13.00  per  year. 

Rural  telephones,   $1.60  per  month,   with  a  25#  disconnt  for  payment  before  the 

15th  of  the  month. 
Business  telephones,  18.35  per  month,  with  a  26t  discount  for  payment  before  the 

l&th  of  the  month. 
Residence  telephones,  |1.S  per  month,  with  a  26t  discount  for  payment  before  the 

15th  of  the  month. 
Extension  bells,  16^  per  month. 
Extension  telephones,  75#  per  month. 

The  applicant  states  as  its  reason  for  asking  for  authority  to 
increase  rates  that  its  present  yearly  earnings  are  not  sufficient  to 
meet  current  expenses,  make  provision  for  depreciation  and  divi- 
dends, and  build  up  a  sufficient  reserve  for  extraordinary  con- 
tingencies; that  to  continue  to  give  single-party  service  to  resi- 
dences will  necessitate  a  large  amount  of  additional  cable,  and 
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that  the  company  proposes  to  build  an  oflSce  bnilding  which  will 
increase  its  costs  somewhat  and  enable  it  to  give  more  efficient 
service.  Application  is  therefore  made  for  authority  to  increase 
its  rates,  and  to  put  in  effect  the  following  schedule: 

Connecting  companies,  $4.00  per  year,  with  no  provision  for  a  discount. 

Rurni  telephones,  ^JBO  per  month. 

Business  telephones,  12.60  per  month. 

One-party  residence  telephones,  $1.60  per  month. 

Two-party  residence  telephones,  11.40  per  month. 

Four-party  residence  telephones,  11.25  per  month. 

Rural,   business,  and  residence  telephone  rates  to  be  subject  to  a  discount  of  76$ 

per  month  for  payment  before  the  15th. 
Business  extension  telephones,  75^  per  month. 

Residence  extension  telephones,  50#  per  month.  ^ 

Extension  bell,  15#  per  month. 

Hearing  in  this  matter  was  held  at  New  Richmond,  April 
3,  1914.  P.  C.  Harmon  appeared  for  the  St.  Croix  Telephone 
Company,  and  various  parties  appeared  on  behalf  of  connecting 
rural  lines.  There  is  no  necessity  for  analyzing  here  in  detail 
the  substance  of  the  testimony  presented  at  the  hearing.  Mostly, 
it  dealt  with  the  expenses  of  the  New  Richmond  Company  and 
with  conditions  of  connecting  companies,  for  which  the  St.  Croix 
Telephone  Company  performs  switching  service.  Inasmuch  as 
the  cost  of  furnishing  service  will  be  analyzed  in  considerable 
detail  at  a  later  point  in  this  decision,  it  does  not  seem  necessary 
to  discuss  separately  the  testimony  presented. 

A  valuation  of  the  property  was  made  as  of  March  1,  1914. 
Following  is  the  final  summary  of  the  valuation : 

VALUATION  OF  THE  ST.  CROIX  TELEPHONE  COMPANY. 

New  Uichmond,  Wisconsin. 

As  of  March  1,  ldl4. 


Local                 Rural               Switching               Total 

' 

New 

JrTeS. 

Value 

Cost 
New 

Pres. 
Value 

Cost 
New 

Prep. 
Value 

CoBt 
New 

Pres. 
Value 

A.  Land 

12.668 

1,586 
293 

8,496 

1.197 
176 

8J80 

61 

135 

6.020 

40 
72 

667 

UO 
6 

880 

86 
4 

21,866 

1.697 
494 

.« 

B.  Distribution  System... 

C.  Bldgfi.  &Mi.si-.  Stnics... 

D.  Exchange  Equipt 

£.  General  Equipt 

14,846 

1.323 
252 

Total  

14,897 
1.728 

9,869 
1,184 

8.916 
1.070 

6.132 
786 

688 
82 

420 
60 

28,996 
2.880 

16.421 

Add  12iKBee  note  below)  . 

1,970 

Total 

16.125 

11,053 

9.986 

6.868 

766 

470 

26.876 

18.291 

P.  Pavinff 

Total 

16.125 
269 

11,053 
254 

9.986 
193 

6.868 
189 

765 
6 

470 
5 

26,876 
458 

18,391 

H.  Materials  and  Supplies 

448 

Total 

16.384 

11.307 

10,179 

7,057 

771 

475 

27.334 
617 

18.839 

J.  Non-Ooeratinff 

036 

Total 

Slfi.WW 

$11,307 

810,179 

I7.a'>7l        $771'        S475 

r>7.9Sl 

$19,475 

NOTE :— Addition  of  12%  to  cover  engineering,  superintendence,  interest  during 
construction,  contingencies,  etc 
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The  cost  of  the  servioe  as  a  basis  for  rate  making  has  received 
rather  general  recognition  in  the  adjustment  of  rates  for  such 
public  services  as  those  furnished  by  water,  gas,  and  electric 
supply  utilities.  In  all  of  these,  the  methods  of  cost  determina- 
tion have  been,  to  some  degree,  standardized,  and  the  relations 
of  rate  schedules  to  cost  of  service  are  generally  recognized.  In 
the  development  of  these  methods,  utilities.  Public  Service  Com- 
missions, and  other  agencies,  although  differing  in  details,  have 
generally  given  recognition  to  certain  elements  affecting  the  cost 
of  service  which  are  fundamental.  The  result  has  been  that,  al- 
though the  schedules  promulgated  by  utilities  or  by  regulating 
bodies  have  differed  in  form,  they  have  generally  been  so  framed 
as  to  secure  a  distribution  of  the  expenses  among  the  various 
classes  of  users  in  accordance  with  the  cost  of  furnishing  service 
to  those  classes.  That  many  schedules  have  not  been  framed  in 
such  a  way  as  to  secure  a  proper  distribution  of  costs  is,  of  course, 
true,  but  reference  is  here  intended  to  schedules,  which,  in  some 
form  or  other,  give  recognition  to  the  fact  that  some  expenses  are 
influenced  by  demand  and  others  by  output,  and  that  the  con- 
sumer with  the  best  load  factor,  other  things  being  equal,  should 
secure  the  lowest  rate. 

It  seems  to  us  that  the  telephone  business,  although  differing  in 
many  important  respects  from  the  business  of  an  electric  supply 
utility,  is  not  so  far  set  apart  from  other  lines  of  business  that 
its  expenses  cannot  be  analyzed  and  the  cost  of  serving  each  class 
of  its  patrons  determined.  It  has  been  very  generally  claimed 
that  telephone  rates  are  based  upon  the  value  of  the  service  to  the 
various  classes  of  patrons,  and  we  recognize  that,  within  limits, 
there  is  much  truth  in  this.  As  far  as  we  are  able  to  And,  no 
schedule  of  telephone  rates  which  has  been  established  has  re- 
sulted from  a  consideration  and  analysis  of  all  the  factors  which 
go  to  make  up  the  cost  of  telephone  service  to  various  classes  of 
users.  Many  causes  for  this  there  undoubtedly  are,  but  among 
them  there  are  two  which,  to  us,  seem  to  have  been  principally 
responsible  for  the  failure  of  utilities  and  public  authorities  to 
develop  cost-basis  schedules  of  telephone  rates. 

The  first  of  these  causes  is  the  fact  that,  with  some  exceptions, 
the  telephone  exchange  business  is  a  business  of  flat  rates.  Al- 
though some  flat-rate  schedules  for  the  use  of  electric  current 
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have,  in  a  measure,  given  recognition  to  the  nature  of  the  expenses 
incurred  in  supplying  current,  the  general  recognition  and  appU- 
cation  of  these  principles  has  been  closely  connected  with  the 
development  of  the  present-day  types  of  meter  rates.  There 
seems  to  be  a  somewhat  similar  condition  in  the  telephone  busi- 
ness. In  practically  all  of  the  smaller  telephone  exchanges,  the 
schedules  provide  a  uniform  charge  for  unlimited  exchange  serv- 
ice within  each  class  of  users.  Telephone  managers  have  been 
confronted  with  the  problem  of  a  proper  adjustment  of  measured 
service  rates,  to  a  much  less  degree  than  have  managers  in  other 
lines  of  utility  business,  notably  that  of  supplying  electric  cur- 
rent 

The  fact  that  telephone  service  is,  and  probably  to  a  large  ex- 
tent will  continue  to  be,  supplied  at  flat  rates,  of  course,  means 
that,  within  any  given  class  of  users,  it  is  impracticable  to  so  ad- 
just charges  as  to  distribute  to  each  user  in  that  class  his  own 
share  of  variable  expenses.  However,  in  the  telephone  business, 
even  without  measured  service,  it  is  practicable  to  determine  for 
each  class  of  users  the  extent  of  use  made  of  the  service.  In  the 
electric  business,  residences,  offices,  stores,  and  other  classes  of 
users  may  take  their  supply  of  current  from  the  same  line,  and, 
without  separately  metering  the  supply  of  each  user,  it  would  be 
difficult  to  determine  the  use  of  current  by  any  class  of  users. 
By  the  use  of  traffic  studies  such  as  the  Commission  has  outlined 
in  a  number  of  decisions,  it  is  possible  to  obtain  statistics  of  tele- 
phone traffic  which  show,  with  sufficient  accuracy,  what  use  of  the 
service  is  made  by  each  class  of  users.  As  between  one  class  of 
users  and  another  class,  therefore,  it  is  possible  to  determine  the 
difference  in  the  use  of  the  service.  Consequently,  although  the 
use  of  flat  rates  for  telephone  service  prevents  us  from  carrying 
the  distribution  of  expenses  to  the  point  of  making  different 
rates  for  users  receiving  the  same  class  of  service,  it  does  permit 
us  to  secure  a  distribution  of  expenses  among  classes. 

The  other  cause  of  the  failure  to  develop  well-recognized  prin- 
ciples of  cost  distribution  in  fixing  telephone  rates  is  the  fact 
that  telephone  service  is  always  a  service  to  two  parties,  the  one 
calling  and  the  other  called.  Efforts  to  establish  rates  based  on 
the  cost  of  service  have  led  to  confusion  because  every  unit  of 

service  rendered  is  furnished  to  two  parties,  and  the  principles 
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to  be  observed  in  dividing  the  cost  between  the  parties  have  not 
been  clear. 

It  has  been  in  an  attempt  to  develop  principles  of  cost  appor- 
tionment that  the  Commission  has  made  an  especial  study  of  this 
case.  Although  some  of  the  data  which  would  be  desirable  for  a 
careful  cost  analysis  have  not  been  available  in  this  case,  there 
has  been  enough  information  available  to  enable  us  to  test  methods 
employed  rather  carefully.  We  do  not  feel  that  the  discussion 
embodied  in  this  opinion  completely  covers  the  situation,  nor  that 
many  of  the  methods  therein  set  forth  can  be  considered  as  finally 
accepted,  but  they  do  seem  to  show  something  regarding  the 
lines  along  which  an  investigation  of  costs  of  telephone  service 
should  be  conducted  and  for  this  reason  have  been  included  in 
this  decision. 

At  first  glance,  it  may  appear  that  certain  of  the  methods 
which  have  been  employed  in  the  following  cost  apportionments 
are  at  variance  with  the  principles  followed  in  making  cor- 
responding apportionments  in  other  lines  of  utility  business,  such, 
for  example,  as  the  business  of  supplying  electric  current.  In 
that  business  the  two  most  important  factors  affecting  the  cost  of 
service  are  the  demand  which  the  utility  must  be  prepared  to 
meet  and  the  output  which  it  actually  makes.  A  third  factor, 
usually  of  less  importance,  but  by  no  means  negligible,  is  the 
existence  of  the  consumer  and  the  investment  required  to  serve 
him.  The  fixed  charges  on  consumers'  equipment  and  the  ex- 
pense of  dealing  with  consumers,  as  distinct  from  the  cost  of 
generating  and  distributing  current,  make  up  the  consumer  ex- 
pense, which  is  divided  among  the  consumers,  and  should  be 
borne,  in  one  form  or  other,  as  a  fixed  expense  incident  to  their 
being  consumers.  Other  expenses  are  divided  into  demand  or 
capacity  expenses  and  output  expenses,  and  interest  on  other 
portions  of  the  equipment  is  treated  as  overhead  to  those  ex- 
penses. This  means  that  for  an  electric  utility  the  lai^r  part  of 
interest  and  other  fixed  charges  is  apportioned  on  an  overhead 
basis  between  demand  and  output  expenses.  Interest  charges  are 
incurred  in  order  that  equipment  niay  be  in  place  to  meet  the 
greatest  demand  and  to  furnish  the  required  output,  and  the 
Oommission  has  considered  their  division  on  the  basis  of 
the  division  of  the  expenses  to  be  a  reasonable  basis. 
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The  methods  of  handling  interest  and  other  fixed  charges  in 
the  following  discussion  may  seem  quite  different  from  tKose  out- 
lined as  used  in  cases  involving  electric  utility  rates,  but  the 
differences  are  differences  in  proportion,  resulting  from  differ- 
ences in  the  nature  of  the  businesses,  rather  than  in  principle. 
Leaving  out  of  consideration,  for  the  moment,  the  interrelation 
of  subscribers  in  all  telephone  service,  we  find  that  telephone 
expenses  are  largely  consumer  expenses.  The  substations,  the 
lines,  and  even  portions  of  the  switch  board,  are  installed  to 
extend  service  to  individual  users.  True,  there  are  party  lines, 
but,  for  the  most  part,  patrons  on  these  lines  are  of  the  same 
class,  and  an  equal  division  of  party-line  investment  among  the 
parties  connected  may  be  made.  Some  portions  of  the  wire  plant, 
of  course,  are  joint,  but  their  use  is  such  that  their  apportionment 
to  the  various  subscribers  served  is  not  difficult.  Both  direct  ex- 
penses and  fixed  charges,  therefore,  connected  with  substation 
equipment  and  wire  plant,  may,  in  the  first  instance,  be  consid- 
ered consumer  expenses.  The  later  handling  of  these  expenses, 
to  give  consideration  to  subscribers'  interdependence^  is  discussed 
in  the  following  pages : 

In  the  electric  business,  expenses  which  can  be  directly  al- 
located to  consumers  are  practically  confined  to  those  incurred  in 
connection  with  investment  on  consumers'  premises  and  with 
keeping  consumers'  accounts.  Thus  we  find  that  the  allocation 
to  subscribers  of  expenses  and  of  fixed  charges  on  equipment  does 
not  differ  in  principle  from  such  allocation  in  the  apportionment 
of  electric  utility  expenses.  The  difference  is  in  the  proportion 
of  total  expenses  so  allocated.  Consumer  expenses,  in  the  tele- 
phone business,  embrace  a  relatively  large  part  of  total  expenses, 
but  in  the  handling  of  these  expenses  the  methods  and  principles 
are  not  materially  different  from  those  employed  in  cases  in- 
volving rates  of  other  utilities. 

Neither  are  the  methods  followed  with  other  than  consumer 

expenses  inconsistent  with  those  followed  in  other  classes  of 

utility  rate  cases.    Whether  or  not  it  can  be  accepted  as  a  general 

proposition,  it  has  appeai'ed  that  no  necessity  existed  in  this 

case  for  distinguishing  between  demand  and  output  expenses. 

The  same  has  been  found  true  in  certain  gas-rate  cases  which  the 

Commission  has  considered. 
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There  are  undoubtedly  certain  portions  of  the  ezpenaes  of  a 
telephone  utility  which  are  influenced  by  the  demand,  as  repre- 
sented by  the  peak  of  the  traffic,  but  a  consideration  of  the  condi- 
tions of  operation  at  New  Bichmond  indicates  that  no  separate 
consideration  of  such  expenses  is  necessary.  Most  of  the  direct 
operating  expenses  which  have  not  been  allocated,  in  the  first 
apportionment  discussed  in  the  following  pages,  directly  to  the 
various  classes  of  users,  appear  to  be  expenses  which  may  be 
apportioned  on  the  basis  of  "use"  of  the  service,  or  an  "output" 
basis.  Fixed  charges  on  portions  of  the  equipment  used  where 
this  output  expense  is  incurred  have  been  treated  as  an  output 
expense.  Fixed  charges  on  general  equipment  have  been  appor- 
tioned on  an  overhead  basis. 

In  adapting  the  principles  discussed  in  this  decision  to  the 
teleph(Hie  business  generally,  so  far  as  such  principles  may  be 
found  useful,  it  may  be  found  advisable  to  make  an  apportion- 
ment of  certain  of  the  expenses  between  demand  and  output  ex- 
penses. The  fact  that  this  was  not  considered  necessary  in 
connection  with  this  case  constitutes  the  only  material  departure 
from  the  general  practice  in  other  utility  cases,  in  the  appor- 
tionment of  fixed  charges.  Other  differences  were  in  details  of 
methods  employed  rather  than  in  principles  observed. 

[1]  Numerous  schemes  have  been  devised  for  the  scientific 
determination  of  telephone  rate  schedules  upon  a  cost  basis,  but 
very  few,  if  any,  of  the  schemes  proposed  have  proved  entirely 
feasible  in  their  practical  application.  The  usual  method  hereto- 
fore followed  by  this  Commission  in  cases  where  cost  analyses 
have  been  attempted  has  been  to  make  allocations  to  various 
classes  of  service  of  the  expense  directly  incident  to  the  main- 
tenance and  operation  of  that  portion  of  the  entire  property 
which  connects  those  classes  with  the  central  office,  and  to  use  this 
figure  as  a  guide  in  the  determination  of  the  rate.  This  principle 
in  its  broadest  sense  has  been  applied  successfully  in  the  deter- 
mination of  rates  for  gas,  electric,  and  water  utilities,  but  it  has 
not  proved  entirely  successful  in  the  telephone  field.  The  reason 
for  this  is  apparent  when  we  take  into  consideration  the  fact 
that  the  method  of  use  of  the  service  offered  by  the  telephone 
company  is  quite  different  from  what  it  is  in  any  of  the  other 
utilities.    In  the  gas,  electric,  and  water  utilities  one  consumer 
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is  responsible  for  the  unit  of  the  utility's  product  consumed,  but 
in  the  telephone  utility  two  consumers  are  responsible  and  nec- 
essary for  the  consumption  of  the  unit  of  product  Inasmuch 
as  there  is  this  difference  in  manner  of  consumption  between  the 
telephone  and  other  utilities,  such  an  extension  of  the  principles 
of  rate  making  at  present  in  use  as  will  take  into  consideration 
the  fact  that  two  consumers  are  involved  instead  of  one,  and  which 
will  apportion  between  those  two  consumers  upon  some  logical 
basis  the  cost  to  produce  the  service,  would  seem  to  be  justifiable 
and  necessary  to  the  proper  solution  of  the  telephone  rate 
problem. 

The  first  section  of  the  proposed  determination  will  be  a  direct 
allocation  of  the  various  expenses  to  each  class  of  service;  in 
other  words,  will  follow  in  line  with  the  procedure  of  telephone 
rate  making  which  has  been  used  up  to  the  present  time.  This 
section  of  the  determination  will  be  called  the  "first  apportion- 
ment." 

The  second  section  of  the  determination  will  be  a  reapportion- 
ment of  certain  of  the  allocated  groups  of  expense  of  the  first 
apportionment  from  one  class  of  service  to  the  other  on  the  basis 
of  use  as  indicated  by  the  traffic  study,  thus  following  out  the 
idea  of  dividing  the  cost  of  the  unit  of  service  between  the  two 
consumers  who  are  responsible  for  it. 

The  data  necessary  to  a  determination  of  rates  by  the  use  of 
this  method  are  a  valuation  of  all  property,  a  traffic  study,  and  a 
detailed  statement  of  the  expenses  of  the  utility, — all  of  these 
factors  to  be  representative  of  normal  average  conditions  in  the 
utility. 

Inasmuch  as  we  shall  combine  the  working  out  of  this  method 
of  rate  determination  with  its  application  to  a  concrete  case,  it 
seems  well  at  this  point  to  briefly  describe  the  physical  aspects 
of  the  telephone  situation  to  which  this  method  is  to  be  applied. 

New  Richmond  is  a  village  of  2,000  inhabitants,  located  in  St. 
Croix  county,  and  is  the  center  of  a  very  good  farming  commu- 
nity. The  St.  Croix  Telephone  Company  operates  an  exchange 
in  the  city  serving  some  291  residence  subscribers,  over  261 
lines,  86  business  subscribers  over  81  lines,  161  of  its  own 
rural  subscribers  over  13  lines,  and  ^40  subscribers  over 
26    farm    lines    built    and    owned    by    farm-line    companies. 
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The  St.  Croix  Company  performs  Bwitching  gervice  for  these 
latter  companies,  each  company  building  to  the  city  limits  of 
New  Richmond.  Besides  serving  the  above  local  and  foreign 
patrons,  the  St  Croix  exchange  is  connected  with  10  toll  lines 
of  the  Wisconsin  Telephone  Company,  for  which  it  acts  as  a 
checking  station  besides  handling  the  toll  to  local  and  local  to 
toll  traffic. 

It  will  be  apparent  that  the  patrons  of  this  utility  may  logi- 
cally be  divided  among  the  following  five  classes  of  service: 
(1)  Residence,  (2)  business,  (3)  St.  Croix  rural,  (4)  foreign 
rural,  and  (5)  tolL 

The  St.  Croix  Company  is  now  petitioning  for  an  increase  in 
rates.  A  hearing  has  been  held  from  which,  in  conjunction  with 
subsequent  investigations  by  the  Commission^  the  following  data 
have  been  obtained : 

First.  A  detailed  valuation  of  the  St.  Croix  Telephone  Com- 
pany's property,  and  approximate  valuation  of  the  switching 
lines'  property. 

Second.  A  traffic  study  of  all  lines  for  a  period  of  twenty- 
four  hours. 

Third.  An  audit  of  the  expenses  of  the  St.  Croix  Company 
for  the  year  ending  June  30,  1914,  together  with  the  annual  re- 
ports of  the  company  for  this  and  other  years. 

Before  proceeding  with  the  details  of  the  apportionment,  it 
may  be  well  to  present  a  summary  of  various  bases  which  will 
be  used.  Following  is  such  a  summary,  which  will  be  referred 
to  in  connection  w^th  the  actual  apportionments  later  in  the 
decision : 
P.U.R.19iaA. 
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COMPUTATIONS  FOR  BASES  OF  APPORTIONMENT. 
SUBSTATION  BASIS  NO.  1 


No. 
Phones 

Per  cents 

of  Total 

No.  Phones 

Per  cent  of 
Res.  and  Bus. 
Total  Phones 

ResideDce 

291 
86 
161 
340 

878 

9.7 
18.6 
88.7 

100.0i( 

n* 

Business 

28 

St   Croix  Rural 

Forei^  Rural 

Total 

SUBSTATION  BASIS  NO.  2 

Residence 

291 

86 
161   ' 

26 

664 

bl.6i 
152 
28.6 
4.6 

100.0K 

Business          

St   Croix  Rural           

Foreign  Rural 

Total 

SUBSTATION  BASIS  NO.  8 

Residence 

291 

86 

161 

Omitted 

588 

64.1K 

16.0 

29.9 

IQO.Oi 

Business • 

St  Croix  Rural 

Forftiflm  Riir&l     ■■■*■••«••* 

Total 

LINES  BASIS  NO.  1 

No.  lines 

Peioentage 

Etesidence 

261 
81 
13 
26 
10 

m 

66.8« 

ao.5 

3.8 
6.7 
2.7 

lOO.Olt 

Business 

St   Croix  Rural 

Porplflm  Rurftl          ..«.«• ••• 

• 

Toll                 

Total J 

Residence 

Business 

St.  Croix  Rural. 
Foreign  Rural. . . 


Total. 


LINES  BASIS  NO.  2 


WIRE  MILE  BASIS  NO.  1 

Wire  Miles 

K  Total 

^Befl.-Bas. 

WireMttes 

Residence 

95.42 
14.58 
282.8 
12.8 

27.0* 
4.0 

66.5 
8.5 

87K 

Business •  • 

18 

St  Croix  Rural 

Fnrelni  f citv)       

WIRE  MILE  BASIS  NO.  2 


Residence 

Business 

St.  Croix  Rural 

Foreign,  City  and  Rural 


Total. 


P.U.R.1916A. 


Digitized  by 


Google 


IN  B£  ST.  CROIX  TELEPHONE  CO. 


565 


RINGING  BASIS 


GallB 

Loading 
Factor 

Weighted 

OaUs 

Total 

Per 

cent 

Amt. 

Total  ToU  GaUB  to 
Residence 

8i 

47 

8 

36 

125 

114 

92 

67 

54 

187 

1686 
902 
924 

1499 

1.50 
1.50 
4.00 
4.25 
1.00 
1.00 
2.00 
4.00 
3.50 
2.00 

1.50 
1.90 
4.00 
4.25 

61 

71 
» 
153 
125 
.  114 
184 
228 
180 
274 

2529 
2868 
8606 
6871 

1421 

18949 
10860 

9.2 

A.5 

8.8 

24.0 

41.6 

100.0 

Buslneas , ... 

St.  Oroix  Rural 

Forelsnn  Rural 

Local  Op.  (From  ToU  Op.) 

Toll  Op.    (    ••    Local    '^) 

ToU  llncfl 

S4  Line 

BeU  SwItchlDg  Linefl 

BeU  ToU  Lines 

6  78 

Total  Local  Galls  to 
Residence 

10  28 

Bufliness 

5.48 

St.  Croix  Rural 

14  95 

Foreign  Rural 

25.84 

62.28 

ORIGIKATING  GALLS  BASIS 


GaUB 

Total 

Total  calls  from 
Reaidence 

1342 
995 
950 

1609 
587 

6433 

24  7 

Business 

18.3 

St.  Oroix  Rural 

17  6 

Foreign  Rural 

29  6 

ToU. .:;;:::;:;;:::::;:::::; 

9.9 

lOO.Oi 

Explanation  of  Bases  of  Apportionment. — Substation  basis 
No.  1  determines  the  percentages  which  the  number  of  substations 
in  each  class  of  service  are  of  the  total  number  of  substations 
including  all  foreign  rural  substations.  There  are  also  shown 
in  the  last  column  in  this  computation  the  percentages  which  the 
residence  phones  and  business  phones  are  of  the  total  residence 
and  business  phones. 

Substation  basis  No.  2  is  similar  to  substation  basis  No.  1, 
except  that  the  number  of  "foreign  rural"  lines  (26)  is  used  in 
place  of  "foreign  rural"  phones  (340). 

Substation  basis  No.  3  differs  from  No,  1  and  No.  2  in  that 
both  "foreign  rural"  lines  and  phones  are  left  out  of  considera- 
tion. 

Lines  basis  No.  1  determines  the  percentages  which  the  num- 
ber of  lines  in  each  class  of  service  is  of  the  total  lines  connected  > 
to  the  New  Eichmond  exchange. 

Lines  basis  No.  2  differs  from  No.  1  in  that  the  percentages 
are  determined  with  the  "toll  lines"  omitted. 

Wire-mile  basis  No.  1  determines  the  percentages  which  the 

P.U.R.1916A. 
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number  of  miles  of  wire  in  each  class  of  service  is  of  the  total 
miles  of  wire  owned  by  the  St.  Croix  Telephone  Company  (ex- 
cluding the  wire  owned  by  "foreign  rural"  companies). 

Wire-mile  basis  No.  2  differs  from  No.  1  in  that  the  wire 
owned  by  the  "foreign  rural"  companies  is  included  in  the  com- 
putation. 

The  ringing  basis  provides  a  means  of  apportioning  certain 
expenses  incident  to  the  power  plant.  The  upper  portion  ^f  the 
computation  relates  to  toll  calls  terminated  at  the  New  liicb- 
mond  exchange  and  the  lower  portion  to  local  calls  also  termi- 
nated at  the  New  Richmond  exchange.  The  first  vertical  col- 
unm  gives  the  total  terminated  calls  of  each  class  of  service,  and 
the  second  column  contains  loading  factors  designed  to  take  into 
account  the  relative  amount  of  power  used  in  the  ringing  per  call 
of  the  various  classes  of  service.  The  third  vertical  colunm  shows 
the  results  of  multiplying  the  calls  of  each  class  by  the  loading 
factors,  the  fifth  computes  the  percentages  for  each  class  of 
service,  and  the  last  shows  the  distribution  of  the  $62.28  expense 
to  the  various  classes  of  service  on  this  basis. 

The  originating  calls  basis  is  a  determination  of  the  percent- 
ages which  the  total  originating  calls  for  each  class  of  service 
are  of  the  total  originating  calls  of  the  New  Bichmond  exchange. 

[2]  Toll  Apportionment, — Before  taking  up  the  details  of 
the  first  and  second  apportionments  as  have  been  outlined  above, 
it  appears  that  some  comment  should  be  made  upon  the  method 
to  be  used  in  connection  with  the  "toll"  apportionment.  In 
arriving  at  the  expenses  which  are  properly  chargeable  to  toll 
service,  it  will  be  assumed  that  the  toll  business  should  stand 
by  itself  entirely  independent  of  all  expenses  incident  to  the 
local  traflGic.  Therefore,  all  expenses  appertaining  to  the  han- 
dling of  toll  calls,  such  as  local  operators'  time  devoted  to  such 
calls,  a  portion  of  all  the  expense  items  involved  in  the  mainte- 
nance and  operation  of  the  local  plant,  including  part  of  the 
interest  and  depreciation,  will  be  apportioned  fo  toll  and  charged 
to  that  service. 

This  does  not  mean  that  we  hold  that  the  rate  for  a  toll  message 

should  carry  all  costs  of  the  message  from  the  originating  to  the 

terminating  subscriber's  station.     There  are  two  very  different 

views  regarding  the  expenses  which  should  be  covered  by  toU- 
P.U.R.1916A. 
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message  charges.  One  of  these  is  that  the  toll  rate  should  cover 
the  costs  from  the  toll  board  at  the  originating  exchange  to 
the  toll  board  at  the  terminating  exchange,  including  the  cost 
of  keeping  necessary  toll  records.  .  According  to  this  view  of  the 
matter^  the  use  of  local-exchange  equipment  for  handling  the 
message  between  the  toll  board  and  subscribers'  premises  is  a 
part  of  the  use  of  the  exchange  plant  for  local  service,  and  the 
cost  of  such  service  should  be  included  in  local  rates.  Accord- 
ing to  the  other  view  of  the  matter,  the  toll  service  extends  to 
subscribers'  premises ;  no  part  of  it  is  to  be  regarded  as  exchange 
service,  and  the  toll  business  should  carry  a  portion  of  the  ex- 
change expenses  because  of  its  use  of  exchange  equipment. 

We  are  not  prepared  at  this  time  to  say  which  of  these  views 
is  a  correct  one.  There  are  many  arguments  for  each  of  them. 
For  the  purposes  of  this  case,  however,  an  attempt  has  been  made 
to  separate  .toD  from  local  expenses  up  to  and  including  the  sub- 
scribers' station,  in  order  that  we  might  have  some  means  of 
determining  what  effect  this  method  of  handling  toll  business 
would  have,  were  it  to  be  adopted.  Inasmuch  as  the  matter  of 
toll  rates  is  not  involved  in  this  case,  no  changes  in  such  rates 
are  under  consideration,  and  all  that  the  apportionment  of  toll 
expenses  on  the  basis  mentioned  is  intended  for  is  to  indicate 
what  the  results  would  be  if  that  basis  were  to  be  finally  accepted. 

First  Apportionment  of  Expense. 

[3]  The  major  expense  items  entering  into  the  operation 
of  a  telephone  utility  according  to  the  Wisconsin  classification 
of  accounts  are  as  follows:  Central  office  operators'  salaries; 
central  office  supplies  and  expenses;  central  office  maintenance; 
wire-plant  expense;  substation  expense;  general  and  undistrib- 
uted expense;  and  interest  and  depreciation  on  property.  In 
this  apportionment  we  will  endeavor  to  allocate  to  each  class  of 
service  the  expenses  in  these  groups. 

Central  Office  Operators'  Salaries. — Apportionment  of 
Operators'  Time  to  Toll  and  Local  Service. — The  item  "central 
office  operators'  salaries"  is  first  divided  between  "toll"  and  "ll^ew 
Richmond,"  the  term  "New  Richmond"  in  this  sense  to  mean 
all  classes  of  service  except  toll.  This  division  is  made  on  the 
basis  of  the  actual  amount  of  time  which  the  operators  spend 
P.U.R.1916A. 
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operating  the  toll  or  the  local  switch  boards,  but  no  part  of  the 
time  spent  at  the  local  board  is  charged  to  toll  at  this  point. 
Table  No.  1,  which  follows,  gives  the  detail  of  this  division. 

TABLE  NO.  1. 

.\pportionnient  of  "Operators'  Salaries"  between  Toll  and  New  Richmond  Based 
on  Actual  Time  Devoted  to  Toll  and  Local  Switch  Boards. 


Operator 

•      Monthly 
Salary 

DIV.  to 
ToU  Based 
on  Actual 
Time  Spent 

• 

Wv.  to 

Local  Based 

on  Actual 

nme  Spent 

A 

B 
0 
D 

E 

P 

1   26.00 
25.00 
27.00 
20.00 

27.00 
23.00 

$15.65 
0.00 
27.00 
0.00 
1.85 
0.00 

9     9.85 
29.00 

0.00 
20.00 
25.63 
28.00 

Totals 

147  .pO 
100.00 
87.00  (1) 

44.00 
80.00 
8.20 
8.60 

103.00 

Per  cents 

70.00 

Chief  Opers'.  Salary 

20.20 

Total  per  mo 

184.00 

2208.00 

56.89 

^.80 
729.60 
19.00 

128.20 

Total  per  yr 

1478.40 

87.89 

Total 

92264.89 

9748.60 

91516.29     \ 

(1)  A  portion  of  the  chief  operator's  time  represented  by  $8.20  is  charged  directly 
to  toll  to  compensate  for  certain  clerical  work  connected  with  toll  tickets.  The 
remainder  of  her  salary  is  apportioned  as  an  overhead  expense. 

The  above  table  shows  a  total  yearly  charge  of  $2,208  to 
'^central  office  operators'  salaries,"  whereas  the  actual  expense 
as  shown  by  the  company's  books  is  $2,264.89, — a  difference  of 
$56.89.  Apportioning  this  amount  on  the  basis  of  the  results 
shown  in  the  above  table,  we  have  the  total  amount  of  operators' 
salary  expenses  divided  as  follows:  Toll,  $748.60;  New  Rich- 
mond, $1,616.29. 

The  second  apportionment  of  the  New  Richmond  portion  of 
this  expense  ($1,516.29)  will  apportion  this  amount  to  the  vari- 
ous classes  of  service  of  the  New  Richmond  exchange,  including 
toll,  on  the  basis  of  use  as  indicated  by  the  traflSc  study.  This 
will  be  taken  up  later  under  the  heading,  "Second  Apportion- 
ment." 

[4]  Central  Office  Supplies  and  Expenses, — A  study  of  the 
company's  books  and  expense  vouchers  showed  that  in  order  to 
obtain  allocations  of  this  expense  on  logical  bases  the  following 
sub'items  would  be  necessary: 

(a)  Directory  and  stationery    184.99 

(b)  Power  and  freight  62.28 

(c)  BMel,  water,  light  and  maintenance  of  building  ^. 138.6S 

(d)  Miscellaneous   52.49 

Total  $338.89 

A  detailed  analysis  of  these  expense  items  appears  on  next  page,  table  i. 
P.U.R.1916A. 
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It  seems  evident  that  directory  and  stationery  expense  would 
be  in  proportion  to  the  number  of  substations,  consequently  this 
item  is  apportioned  to  the  various  classes  on  ^^substation  basis 
No.  1."  Although  some  space  in  the  directory  is  reserved  for 
instructions  on  long-distance  talking,  no  charge  was  made  to 
the  toll  service  for  this  advertising. 

[5]  The  second  item — power  and  freight — consists  chiefly 
of  battery  costs  and  freight  thereon.  In  apportioning  this  ex- 
pense on  the  "ringing  basis,"  (see  page  565)  various  factors 
were  used  to  compensate  for  the  code  ringing  on  rural  lines. 

[6]  The.  item  fuel,  water,  light,  and  maintenance  of  building 
was  apportioned  somewhat  arbitrarily  between  New  Richmond 
and  toll,  after  approximating  the  space  utilized  by  each  and  the 
relative  number  of  operators  employed.  This  study  resulted  in 
charging  20  per  cent  of  the  item  to  toll  and  80  per  cent  to  New 
Eichmond.  The  latter  portion  was  then  distributed  to  the  local 
classes  of  service,  50  per  cent  on  the  substation  basis  No.  1  and 
50  per  cent  on  line  basis  No.  2. 

[7]  Miscellaneous  expense  was  apportioned  as  an  overhead 
to  the  foregoing  items. 

Summary  of  "Central  Office  Supplies  and  Expenses*'  apportioned  as  outlined  above, 
and  as  appearing  in  Table  No.  2. 

Total   1338.39 

Toll    39.61 

New  Richmond   298.78 

Residence  112.00 

Business   36.5S 

St.  Croix  Rural  60.82 

Foreign  Rural  98.38 

[8]  Central  Office  Maintenance. — The  most  logical  method 
presenting  itself  for  the  apportioning  of  this  expense  involves 
both  the  number  of  lines  per  class  and  originating  calls  per  class. 
Giving  equal  weight  to  these  two  factors  results  in  distribution  of 
expense  as  shown  in  the  following  table  No.  3« 
P.UJt.l916A. 
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TABLE  NO.  3. 
Apportloament  of  Central  Office  Maljtteiiftiioe. 


Lines  Basis 

No.l 
Per  cents 

Orlglnatinff 
Calls  Basis 
Per  cents 

AyerAge  of 

Bases 
Per  cents 

Central  Office 
Maintenance 
Apportioned  to 
Each  Class  on 
PrecedinsrAve. 
of  Bases 

ToU 

2.7 

66.97 
20.88 
8.8 
6.7 

100.00 

9.9 

24.7 
18.8 
17.6 
29.6 

100.00 

6.8 

46.75 
19.4 
10.4 
18.16 

100.00 

I4.tf 

New  Richmond 

Residence 

$32.82 

Business 

18.87 

St.  Croix  Rural 

7.87 

Foreitrn  Rural 

12.86 

Total , 

170.90 

Note.— For  detail  of  bases  of  apportionment,  see  page  564. 

[9,  10]  Wire-Plant  Operation  and  Maintenance;  Substation 
Operation  and  Maintenance. — It  appears  reasonable  to  assume 
that  the  wire-plant  operation  and  maintenance  expense  and  the 
substation  operation  and  maintenance  expense  of  the  property 
involved  in  this  case  will  be  approximately  proportional,  respec- 
tively, to  the  v^ire  miles  and  substations  involved  in  each  class 
of  service.  However,  as  a  check  upon  the  use  of  this  method,  an 
analysis  has  been  made  of  the  trouble  tickets  for  the  New  Rich- 
mond exchange  for  a  period  covering  some  three  months.  This 
analysis  appears  to  bear  out  the  above  assumption,  hence  we 
feel  justified  in  this  case  in  the  application  of  these  bases  of  ap- 
portionment to  the  vrire-plant  and  substation  expenses  of  thii 
company.     The  following  Table  4  details  these  apportionments : 

TABLE  NO.  4. 

First  Apportionment  of  Wire-Pliint  Maintenance  and  Operation. 

New  Richmond. 


Total 
Expense 

Bases 

Residence 

Business 

St.  Croix 
Rural 

Foreign 
Rural 

9643.19 

Wire  Mile 
Basis  No.  1 

27.0*                   ii 
$173.68                  «25.73 

65. 5K 
$421.27 

8.5* 
$22.51 

First  Apportionment  of  Substation  Maintenance  and  Operation. 


$912.82 


Sub.  Stat. 
Basis  No.  8 


54.1* 
$496.69 


16.0* 
$146.01 


29.9* 
$272.72 


0.0* 
$0.0 


[11]  Apportionment  of  Commercial  Expense. — Items  enter- 
ing into  this  expense  were  found  to  be  so  varied  that  its  details 
were  obtained  and  the  separate  items  apportioned  to  toll  and 
New  Bichmond  on  various  bases.  The  percentages  used  are 
estimatfBs  based  upon,  a  fairly  comprehensive  knowledge  of  the 
use  to  which  the  various  items  appearing  in  the  aocoimt  are  put. 

P.U.R.1916A. 
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TABLE  NO.  6. 
Detail  of  Apportionment  of  Commercial  Expense  to  Toll  and  New  Richmond. 


Ton 

New  Riclunond 

Total 

% 

Amt. 

% 

Amt. 

Amt. 

Bookkeeper's  Salary 

Envelopes 

67 
50 
100 
26 

60 
15 
50 
100 
50 
26 

26 
60 

50 

8116.00 

24.86 

6.00 

1.26 

2.25 
.26 
8.50 
4.60 
1.47 
.61 

1.19 
21.86 

17.84 
7.40 

88 
SO 

76 
100 
60 
86 
50 

60 
76 

100 
75 
50 

100 
60 

100 

157.60 
24.86 

8.75 
5.00 
2.25 
1.50 
S.5o 

i.48 
1.68 
1.16 
8.66 
21.86 
8.10 
17.86 
70.00 
8.86 

$178.50 
48.72 

ToUSUpB 

6.00 

Sub.  Ledger 

5.00 

Adv.  Fair 

6.00 

Rental  and  Toll  Record 

Bill  Heads 

4.50 
1.75 

Rental  Bills 

7.00 

Toll  Bills 

4.60 

Trouble  and  Toll  Tickets  . . . 
Pens 

2.96 
2.04 

Advertisincf 

1.15 

Envelopes 

4.75 

Postasre . 

43.72 

Tel.  Bills 

3.10 

Pay  Roll  (Labor) 

84.69 

Uncollectible  Accounts 

Petty  Gash  (Misc.  Prtff.) .... 

77.40 
8.86 

1 

n07.88 

1221.24 

1429.12 

The  "New  Kichmond"  portion  as  showB  in  the  above  table  No. 
5  was  then  reapportioned  among  the  various  local  classes  of  serv- 
ice on  the  billing''  basis,  see  Table  No.  6. 


TABLE  NO.  6. 
BUUng  Baste. 

Phones 

Bfflingrs 
per  year 

Total 

i 

Amount 

Residence  Phones. 

291 
86 

161 
26 

12 
12 

4 
4 

8492 

1032 

644 

104 

66 
20 
12 
2 

8146.02 

Business  Phones 

44.25 

St.  Oroix  Rural 

26.56 

Foreign 

4.42 

Total 

1^ 

6272 

100 

221.24 
207  88 

Total 

S429  12 

[12]  Depreciation, — Preparatory  to  the  determination  of  the 
depreciation  charge  which  should  be  made  to  each  class  of  serv- 
ice, it  was  ascertained  from  the  details  of  the  valuation  just  what 
amounts  of  money  were  invested  in  property  which  serves  direct- 
ly each  class  of  service.  These  amounts  were  then  further 
divided  up  into  the  life  groups  applying  to  the  various'  classes  of 
construction,  and  the  depreciation  on  each  life  group  for  each 
class  of  service  was  determined.  These  operations  are  carried 
out  in  detail  in  the  following  table  No.  7.  The  results  of  the 
computations  shown  in  the  last  column  of  this  table  are  trans- 
ferred directly  to  the  final  summary  of  the  first  apportionment^ 
on  page  576. 

MT.R.1916A. 
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The  following  is  in  explanation  of  Table  No.  7 : 
[13]  Depreciation  on  bnilding  amounts  to  a  total  of  $49.28. 
This  amount  is  first  apportioned  ^0  per  cent  to  toll  ($9.86) 
and  80  per  cent  to  New  Kichmond  ($39.42),  which  basis  takes 
into  consideration  the  approximate  space  utilized  and  number 
of  toll  operators  as  compared  with  number  of  local  operators. 
The  New  Richmond  portion  is  then  divided  equally  between 
central  oflSce  and  general  office  ($19.71),  the  "general  office  por- 
tion'' being  added  to  the  depreciation  already  computed  on  gen- 
eral office  equipment  (see  above  table).  The  central  office  portion 
is  apportioned  among  the  various  classes  of  local  service  on  the 
lines  basis  No.  2,  and  the  amounts  thus  computed  are  added 
in  the  column  marked*  to  the  depreciation  already  allocated 
to  the  various  classes  of  service.  The  last  column  in  the 
table  sunmiarizes .  the  depreciation  for  each  class  of  service. 
This  summary  includes  apportionments  of  all  depreciation  ex- 
cept the  general  office  portion  of  the  depreciation  on  building 
($19.71),  and  the  depreciation  on  general  office  equipment 
($65.37),  representing  a  total  of  $85.08.  This  amount  will  be 
considered  as  a  part  of  the  general  expense,  which  later — in  the 
second  apportionment — will  be  apportioned  as  an  overhead 
charge  on  the  final  apportionment  of  the  rest  of  the  expenses  of 
the  utility. 

[14]  Interest  on  Fair  Value  of  Property. — The  computations 
for  the  "interest'*  allocations  are  much  the  same  as  for  deprecia- 
tion. The  "present  values"  of  the  classes  of  equipment  coming 
under  various  classes  of  service  have  been  totaled  from  the  details 
of  the  valuation,  and  12  per  cent  added  for  overhead  during  con- 
struction. Apportionments  of  "land"  and  "building"  present 
values  to  these  classes  of  equipment  have  then  been  made,  and 
percentages  of  the  grand  total  for  each  class  of  equipment  have 
been  determined.  The  total  interest  upon  the  fair  value  of  the 
property  has  then  been  apportioned  upon  the  basis  of  these  per- 
centages.    Table  No.  8  gives  the  detail  of  these  computations. 

P.U.R.1916A. 
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TABLB  NO.  S. 
Interest  Allocation  to  Classea  of  Serylc0» 


•Appor- 

Present 

Values 

from 

Valuation 

Add  12  Per 

tionment  to 

Per 
Cents 

of 
Total 

Interest  on 

Oaflaefl 

of 
Service 

Classes  of 
Equipment 

Cent  to 

Present 

Value 

(See  Note) 

Classes  of 

Equip,  of 

Bldg.  & 

Land 

Totals 

Fair  Value 
of  Property 
Appor- 
tioned to 

Invest. 

Classes 

ToU 

11.243 

$1,243 

6.06 

1106.26 

fCen.Of. 

S  918 

11.023 

1.702 

2,726 

11.08 

232.68 

Residence . 

<  Wire  Plant 

5,800 

5.986 

5.936 

24.16 

507.86 

i  Sub.  Stat. 

1,861 

2.073 

2.073 

8.44 

177.24 

fOen.  Of. 

284 

818 

680 

848 

8.45 

72.45 

Bufiineea... 

^  Wire  Plant 

792 

887 

887 

3.60 

75.60 

(.Sub;  Sta. 

663 

619 

619 

2.52 

52.92 

Cen.  Of. 

40 

45 

85 

180 

.53 

11.18 

St.  C.  Rural 

<  Wire  Plant 

5.232 

5.859 

5,859 

28.84 

500.64 

(Sub.  Sta. 

788 

883 

883 

3.69 

76.89 

Cen.  Of. 

86 

96 

109 

265 

1.08 

22.68 

For.  Roral 

•<  Wire  Plant 
(Sub.  Sta. 
(Cen.  Of. 

Equip.) 

880 

t70 

870 

1.51 

81.71 

226 

2.252 

2,487 

2.789 

11.14 

288.94 

MlMsel. 

Building 

5,000 
660 

5.600 
616 

Total . . . 

...|24,67" 

'    100.00 

$2,100.00 

Note. — Add  12  per  cent  to  cover  engineering,  superintendence  during  con- 
struction, contingencies,  etc. 

*  Note. — The  total  buildings  and  land  Investment  amounts  to  $6,216.  This  la 
apportioned  20  per  cent  to  toll  (|1,243)  and  80  per  cent  to  New  Richmond  ($4,973), 
the  same  baais  being  used  as  in  the  apportionment  of  depreciation  ;  60  per  cent 
of  the  New  Richmond  portion  is  chargeo  to  central  office  ($2,486),  and  60  per  cent 
to  general  office  ($2,487).  The  central  office  portion  is  then  apportioned  among  the 
Tarloua  classes  of  local  service  on  the  basis  of  number  of  lines  (lines  bases  ^o.  2, 
page  G64),  and  the  general  office  portion  is  added  to  the  general  office  equipment 
present  value.  After  adding  these  amounts  to  their  respective  classes,  the  per  cent 
which  each  subtotal  is  of  the  grand  total  is  determined,  and  the  total  interest  is 
apportioned  upon  this  baste.  A  fafs  valne  of  the  property  is  set  at  $30,000.  Interest 
at  7  per  cent  on  this  amount  gives  $2,100.  The  interest  apportionments  appearing 
in  the  last  colinnn  in  the  above  table  are  transferred  directly  to  the  summary 
of  the  first  apportionment,  page  576.  This  statement  applies  to  all  Interest  charj^ea 
except  interest  on  general  office  equipment  and  the  "general  office"  portion  of  the 
bnllaings,  which  expense  will  be  considered  iinder  the  heading  ^'General  Expense," 
and  wUl  be  apportioned  as  an  overhead  charge  in  the  summary  of  the  second  ap- 
portionment. 

[15]  Oeneral  and  Miscellaneous  Expense. — The  remaining 
expenses  incident  to  the  operation  of^the  plant  consist  of  general 
office  salaries,  miscellaneous  exx>ense,  general  equipment  expense, 
and  undistributed  expense.  This  group  will  be  apportioned  to 
the  various  classes  of  service  as  an  overhead  in  the  second  appor- 
tionment. 

The  following  table  summarizes  all  first  apportionments  of 
expense  and  also  groups  these  apportionments  preparatory  to 
the  second  apportionment: 
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TAB  LB  NO.  ». 

Summary  of  First  Apportionment  by  Groups. 


Groups  of  Expense  Items 

Ton 

Res. 

Bni. 

St.  0.  Ru. 

For.Ru. 

Total 

Group  No.  I. 

Central  Of .  Op.  SaL J 

Commercial 

Group  No.  II. 

Oen.  Of.  Supt.  Exp 

Cen.  Of.  Maintenance 

Dep.  on  C.  0.  Equip 

Int.   on  C.   0.   portion  of 

Bldg.  Fix.  &  Equip 

Dep.  on  Bldg.  (portion)... 
Wire  Plant  Exp 

r748.60  . 

flSlfi  29    ... 

....$2,264.89 

207.88 

39.61 
4.48 

106.26 
9.86 

1160.21 

1  146.02 

112.00 
82.32 
97.51 

282.66 
13.60 
178.68 
811.95 
507.86 

$44.25 

86.58 
13.87 
80.81 

72.45 
4.20 
25.73 
42.47 
75.60 

$    26.55     ] 

60.82 
7.87 
4.26 

11.88 

.67 
421.27 
541.24 
600.64 

1    4.42 

99.88 
12.86 
9.18 

22.68 
1.84 
22.61 
83.88 
22.68 

429.12 

338.89 
70.90 
141.76 

445.40 
29.57 
648.19 

"Wire  Plant  Dep 

929.54 

Wire  Plant  Int 

1.106.28 

Sub-Total 

91.481.00 

\ 

493.50 
347.85 
177.25 

$1,018.69 

$301.71 

146.01 
108.90 
52.92 

$1,587.60 

272.72 
174.57 
75.89 

$224.51 

$8,705.08 

Group  No.  III. 
Sub-Sta.  Exp 

912.82 

Sub-Sta.  Dep 

626.32 

Int.  on  Sub-Sta 

805.56 

Sub-Total 

$302.88 

$522.68 

$1,844.20 

Group  No.  IV. 
Misc'  Gen.  Exp 

$  155.44 

Gen.  Of.  Salaries 

724.04 

UndiB.  Expense 

146.64 

Dep.  Gen.  Of.  Equip 

65.37 

Dep.  on  Bldg.  (Portion), 

19.71 

Int.  (Chargeable  to  Gen.  Of 

) 

288.94 

Sub-Total 

$1,845.14 

Total  Exi 

lense . . . 

$9,568.88 

[16]  Second  Apportionment  of  Expense. — The  second  ap- 
portionment of  expense,  previously  outlined,  reapportions  cer- 
tain of  the  allocated  expenses  •  of  the  first  apportionment  among 
the  various  classes  of  service  on  the  basis  of  use  as  determined 
by  the  traffic  study. 

Oroup  I. — ^By  referring  to  Table  9  it  will  be  noted  that 
the  items  of  expense  occurring  in  group  I.  are  central  office 
operators^  salaries  and  commercial  expense;  It  will  be  remem- 
bered that  the  first  apportionment  of  central  office  operators' 
salaries  apportioned  this  item  between  toll  and  New  Richmond 
on  the  basis  of  actual  time  spent  by  the  operators  at  the  toll  or 
at  the  local  switch  boards.  This  apportionment,  however,  does 
not  divide  up  among  the  classes  of  local  service  the  portion 
which  has  been  charged  to  New  Richmond..  It  appears  tliat  the 
most  logical  basis  which  we  have  at  our  disposal  for  this  division 
or  apportionment  is  that  of  the  actual  use  which  each  of  the 
classes  of  service  makes  of  the  facility  to  which  this  expense  is 
incident,  viz.,  the  operators'  time.     We  shall  therefore  attempt 

P.U.R.1916A. 
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to  obtain  by  the  use  of  the  traffic  study  the  actual  percentage  of 

local  operators'  time  devoted  to  each  class  of  service.    It  should 

be  noted  that  all  toll  calls  to  and  from  Xew  Bichmond,  besides 

being  handled  at  the  toll  switch  board,  must  also  pass  through 

the  local  board  and  receive  the  attention  of  local  operators ;  hence 

the  following  apportionment  will  charge  to  the  toll  class  of 

service  a  portion  of  the  local  operators'  time. 

The  following  table  (10)  is  a  summary  of  a  twenty-four  hour 

traffic  study  taken  at  the  Kew  Richmond  exchange; 
P.UJ1.1916A.  K 
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Thifi  BXimmaij  shows  the  number  of  calls  from  eaoh  class  of 
service  to  every  other  class  of  service,  applies  a  "weighting 
factor"  or  "coefficient"  to  each  call  which  takes  into  account 
the  greater  amount  of  time  required  by  the  operator  to  handle 
certain  classes  of  calls  than  to  handle  others;  adds  the  total 
weighted  terminating  calls  to  the  total  weighted  originating  cklls 
for  each  class,  and  obtains  the  percentage  which  this  class  total 
is  sf  the  grand  total  of  both  originating  and  terminating  calls. 
These  percentages  represent  the  portion  of  the  operators'  time 
chargeable  to  each  class  of  service.  It  will  be  noted  that  the 
class  totals  for  each  of  the  last  three  classes  of  service,  viz., 
"operator,"  "ring-backs,"  and  ^T^usiness  residence,"  are  added 
back  into  the  other  classes  of  service,  the  first  two  classes  to 
the  classes  of  service  originating  or  terminating  the  call,  and 
that  the  last  class — business  residence" — is  divided  between  the 
^Tbusiness"  and  "residence"  classes  on  the  basis  of  the  average  calls 
per  phone  to  and  from  all  resid^ce  phones  compared  with  the 
average  calls  per  phone  to  and  from  all  business  phones.  This 
operation  is  carried  out  just  below  the  main  portion  of  the  table. 
We  wish  also  to  call  attention  to  the  fact  that  by  adding  the  ter- 
minating to  the  originating  calls  for  each  class,  and  finding  the 
percentage  which  each  of  these  class  totals  is  of  the  grand  total, 
originating  and  terminating,  the  cost  ot  the  call  is  divided,  50 
per  cent  to  the  class  whidi  is  the  originator  of  the  call  and  50 
per  cent  to  the  class  which  is  called.  This  principle  in  special 
cases  will  undoubtedly  be  open  to  question,  but  for  the  purposes 
of  this  case,  taking  into  consideration  the  character  of  the  classes 
of  service  which  we  find,  we  believe  that  it  is  a  reasonable  prin- 
ciple to  follow. 

The  following  is  the  apportionment  upon  the  foregoing  basis 

of  the  $1,616.29  charged  in  the  first  apportionment  to  "Kew 

Richmond :" 
p.u.R.ioiaA. 
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Summary  of  Apportionment  of  ''Local  Central  Offiee  Operators'  Salaries" 
to  Classes  of  Service. 


Class  of 
Service 

Percentages  Based 
on  Weighted  Calls 

Amt.toClaes 

Total  amount  of  Central  OflSce 
Operating  Labor  Charged 
in  First  Apportionment  to 
**New  Richmond" 
$1,516.29 

Residence 
Business 
St.  Croix  R. 
Foreign  R. 

Toll 

30.0% 

18.7% 

18.5% 

30.6% 

2.2% 

$454.89 

283.55 

280.51 

463.^ 

33^ 

Total 

100.0% 

$1,516.29 

This  apportionfl  2.2  per  cent  of  $1,516.29  or  $38.36  to  "toll." 
Adding  $33.36  to  $748.60,  the  amount  charged  to  toll  in  the 
first  apportionment,  gives  a  total  of  operators'  salaries  charge- 
able to  "toll"  of  $781.96. 

[17]  The. other  expense  item  falling  in  group  I.  is  com- 
mercial expense  (see  first  apportionment  summary,  page  576). 
Inasmuch  as  this  expense  does  not  depend  upon  any  interrela- 
tion of  traffic  among  the  subscribers^  it  seems  logical  not  to  ex- 
tend its  apportionments  further  than  the  first  apportionment  or 
the  allocation.  Therefore,  the  item,  "commercial  expense,"  will 
appear  in  the  final  summary  of  the  second  apportionment  exact- 
ly as  it  appears  in  the  final  summary  of  first  apportionment. 

[18,  19]  Group  II.  cmd  III. — Again  referring  to  the  final 
summary  of  the  first  apportionment,  it  will  be  noted  that  ex- 
pense groups  II.  and  III.  comprise  in  general,  central  office 
maintenance  expenses,  wire-plant  expenses,  and  substation  ex- 
penses, including  interest  and  depreciation  on  the  various  classes 
of  property.  When  a  subscriber  of  one  class  calls  a  subscriber 
of  any  other  class  he  utilizes  the  equipment  of  that  subscriber 
to  which  all  of  these  expeufles  are  directly  incident  It  there- 
fore seems  but  logical  to  reapportion  the  total  of  these  expenses 
among  the  various  classes  of  users  on  the  basis  of  use  as  indi- 
cated by  the  traffic  study. 

In  order  to  avoid  confusion  in  the  use  of  the  traffic  study  in 
the  apportionment  of  the  group  II.,  which  are  principally  wire- 
plant  expenses,  and  the  group  III.,  which  are  substation  ex- 
penses, we  find  it  advantageous  to  employ  a  different  unit  of  use 
in  the  apportionment  of  each  group.    The  first  of  these  units  is 

P.U.R.1916A. 
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the  ^^eesage  line/'  and  since  it  relates  primarily  to  the  use  of 
the  wire  plants  it  will  be  employed  in  the  apportionment  of  the 
group  II.  expense ;  the  second  unit  is  the  '^message  phone/'  and, 
similarly,  since  it  relates  primarily  to  the  use  of  the  substation 
equipment,  it  will  be  employed  in  the  group  III.  apportionment. 

We  will  attempt  to  apply  these  units  to  the  traffic  study,  and 
to  ascertain  in  '^message  lines"  and  in  ^^message  phones''  the  use 
which  each  class  makes  of  the  equipment  of  every  other  class. 
By  comparing,  then,  the  "message  lines"  or  "message  phones" 
for  any  one  class  with  the  total  for  that  class,  we  will  arrive  at 
the  proportion  at  which  each  class  should  share  in  the  expense  of 
each  other  class. 

Table  No.  11  is  a  detail  of  the  above-outlined  operation.  The 
table  is  divided  into  three  sections,  viz.,  traffic  data,  apportion- 
ment of  groap  IL  expense  (on  "message  line"  basis),  and  ap- 
portionment of  group  III.  expense  (on  "message  phone"  basis). 

Explanation  of  Table  11. 

It  should  be  constantly  borne  in  mind  that  in  this  second  ap- 
portionment we  are  reapportioning  expenses  which  have  already 
been  allocated  to  the  various  classes  of  service  in  the  first  appor- 
tionment, and  that  we  have,  therefore,  our  group  II.  and  III. 
expenses  already  divided  up  among  "residence,"  "business," 
"rural,"  etc.,  classes  of  service.  Let  us  consider,  first,  the  "resi- 
dence" portion  of  the  group  II.  expense,  which  we  find  to  be 
$1,481  from  the  summary  of  the  first  apportionment  on  page 
576,  and  is  also  the  first  item  apportioned  in  table  11.  In  the 
first  section  of  this  table  under  "traffic  data"  we  find  all  calls 
originating  and  terminating  with  the  "residence"  class  of  serv- 
ice and  the  total  of  these  originating  and  terminating  calls. 
It  will  be  apparent  tiiat  a  "residence"  to  "residence"  call  will 
use  two  "resid^2ce"  message  line  units,  inasmuch  as  two  resi- 
dence lines  will  be  used  for  each  of  this  class  of  calls,  and  that 
therefore  the  "residence"  to  "residence"  calls  will  be  multiplied 
by  2  in  order  that  they  be  properly  weighted  (see  table  11, 
611  X  2  =  1222).  On  the  other  hand,  in  the  case  of  a  "resi- 
dence" to  ^T)usine8s^'  or  a  "St.  Oroix  rural"  to  "residence"  call 
but  one  "residemce"  message  line  unit  per  call  will  be  used; 

hence  the  message  line  units  for  these  calls  will  equal  the  total 
P.U.R.1916A. 
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calls.  (See  table  11,  711  X  1  =  711,  etc.)  Thus  we  have  in 
oolunm  1  of  the  group  II.  apportionment  tiie  total  resTdence 
message  line  units.  In  column  two  the  message-line  units  of 
the  last  three  classes  of  seryice  are  added  back  into  the  class  of 
service  which  is  responsible  for  them,  as  has  been  previously 
explained,  and  in  column  8  gives  the  total  ^^residenoe"  message- 
line  units  condensed  to  the  five  main  classes  of  service.  The  next 
step  is  to  ascertain  what  part  each  class  of  service  should  share 
in  the  various  groups  of  message-line  units  appearing  in  this 
column.  It  will  be  apparent  that  all  of  the  1398  ^^residenee"  to 
^^residenoe"  message-line  units  should  be  charged  to  residence, 
and  that  all  of  the  73  "residence"  to  "toll"  message-line  units 
should  be  charged  to  toll,  for  this  apportionment  is  made  on  the 
assumption,  whether  correct  or  not,  that  the  toll  business  must 
stand  entirely  by  itself,  and  that  there  should  be  no  reciprocal 
shariug  of  expense  between  "toll"  and  the  other  classes  of  service. 
However,  between  residence  and  business  and  St.  Croix  rural 
and  foreign  rural,  such  a  reciprocal  sharing  of  expense  is  pro- 
vided for;  hence  if  we  divide  this  responsibility  equally  between 
the  two  classes  between  which  the  call  is  made,  we  will  have 
the  770  "residence"  to  "business"  residence  message  line  units 
(see  table  11)  divided  385  to  residence  and  385  to  business;  the 
254  residence  to  St.  Croix  rural  residence  message-line  units 
one  half  (127)  to  residence  and  the  other  half  (127)  to  St.  Croix 
rural,  etc.  Summing  up  the  residence  message-line  units  for 
each  class,  and  obtaining  the  per  cent  which  each  subtotal  is  of 
the  grand  total,  gives  the  basis  upon  which  the  $1,481  of  resi- 
dence group  II.  expense  is  apportioned  to  the  various  classes 
of  service.  Following  down  the  table,  we  find  that  the  amount 
allocated  to  "business"  in  the  first  apportionment  of  group  II. 
expense  is  next  apportioned  on  a  basis  exactly  similar  to  the 
preceding  apportionment,  as  are  also  St.  Croix  rural  and  foreign 
rural,  and  at  the  bottom  of  the  table  appears  a  summary  of  all 
apportionments. 

The  third  section  of  the  table  is  the  apportionment  of  the 
group  III.  or  substation  expenses  as  given  in  the  final  summary 
of  the  first  apportionment.  The  proceeding  is  the  same  as  in  the 
case  of  the  group  II.  expense,  except  that  the  "message  phone" 
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18  used  as  the  unit  The  reason  for  the  use  of  the  'Message 
phone/'  instead  of  the  ^^message  line,"  in  the  apportionment  of 
these  expenses,  will  be  apparent  when  we  consider  the  "ring- 
bacV  call.  This  class  of  call  uses  bat  one  "message  line,"  while 
it  uses  two  "message  phones."  The  result  is  that  the  ring-back 
call  for  each  class  of  service  in  the  group  IIL  apportionment 
is  weighted  by  the  factor  "2,"  instead  of  the  factor  "1,"  as  used 
in  the  group  II.  apportionment.  It  may  appear  that  this  is  an 
unnecessary  refinement  of  the  process.  However,  when  we  take 
into  consideration  that  in  some  of  the  classes  of  service  in  this 
case  the  "ring-back"  calls  form  a  large  percentage  of  the  total 
calls,  we  believe  that  it  is  justified. 

Foreign  Lines  Expense  Determination  and  Its  Apportionment. 

[20]  It  will  be  noted  that  up  to  this  point  we  have  not  con- 
sidened  the  expense  directly  incident  to  that  portion  of  the  foreign 
lines  whidi  is  owned  by  the  foreign  companies;  in  other  words, 
we  have  considered  only  expense  directly  appertaining  to  the 
equipment  owned  by  the  St.  Croix  Telephone  Company.  We 
therefore  will  now  turn  our  attention  to  this  other  item.  If  we 
require  the  patrons  of  these  foreign  lines  to  share  in  all  of  the 
expenses  of  the  St.  Croix  Telephone  Company,  it  appears  rea- 
sonable that  the  subscribers  of  the  St.  Croix  Telephone  Com- 
pany should  also  share  upon  a  similar  basis  and  within  reason- 
able limits  the  expense  incident  to  the  foreign  lines. 

An  approximate  valuation  has  been  made  of  the  lines  owned 
by  the  foreign  rural  companies,  and  the  expense  incident  to  the 
operation  and  maintenance  of  this  property  has  been  determined 
partly  through  evidence  presented  at  the  hearing  and  partly 
through  estimates. 

Although  there  were  tmdoubtedly  some  factors  of  general  and 
commercial  expense  entering  into  the  total  expense  incident  to 
these  foreign  lines,  these  amounts  appear  to  be  comparatively 
small,  and  have  therefore  been  included  in  the  two  divisions  into 
which  it  seemed  feasible  to  divide  the  total  expense,  viz.,  wire- 
plant  expense  and  substation  expense,  including  interest  and  de- 
preciation on  each  portion  of  the  investment. 
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Foceign  Lines  Data, 
Valuation. 

Total  cost  of  reprodactlon  of  foreign  rural  lines  $21,916.W 

Total  cost  of  reproduction  less  depreciation  of  foreign  rural  lines  12,273.00 

Cost  of  R.  of  substation  portion  only  3,964.00 

Cost  of  R.  of  wire  plant  portion  only  17.963.00 

Cost  of  reproduction  less  depreciation  of  substation  portion  2,214.00 

Cost  of  reproduction  less  depreciation  of  wire  plant  portion  10,069.00 

Expense  Account. 

The  average  total  operating  and  maintenance  expense  (excluding  operators' 
salaries)  for  these  lines  is  estimated  at  HOO  per  telephone,  S40  tele- 
phones @  HOO  $i,«o.ob 

41%  of  this  is  considered  to  be  wire  plant  expense 557.00 

69%  substation  expense  802.40 

(These  percentages  correspond  to  the  relation  of  substation  to  wire-plant 
'  expense  for  the  rural  lines  owned  by  the  St.  Croix  Tel.  Co.) 

Depreciation  at  6.9%  on  above  wire-plant  cost  of  reproduction  11,289.88 

Depreciation  at  9.8%  on  above  substation  cost  of  reproduction  367.72 

Total  wire  plant  expense  (excluding  interest) 1,796.98 

Total  substation  expense  (excluding  interest)    1,170.12 

Interest  at  7%  on  82.214  (substation)     164.98 

Interest  at  7%  on  110,069  (wire  plant) 704.18 

Total  interest  charges 860.11 

Total  wire-plant  expense  (including  interest)   $2,601.11 

Total  substation  expense  ( including  interest) 1« 826.10 

First  Apportionment  of  Foreign  Rural  Expense. — Since  there 
is  but  one  class  of  patrons  served  by  the  foreign  rural  lines,  no 
allocations  of  this  expense  to  various  classes  of  service  are  neces- 
sary, and  we  may  proceed  directly  with  the  second  apportion- 
ment. 

Second  Apportionment. — The  procedure  in  the  case  of  the 
second  apportionment  of  this  expense  is  exactly  similar  to  the 
method  used  in  the  second  apportionment  of  the  New  Richmond 
expense  items,  the  substation  basis  being  used  for  the  substation 
expense  and  the  wire-plant  basis  for  the  wire-plant  expense. 

The  details  of  this  apportionment  appear  in  the  following 
Table  12: 
P.U.R.19iaA. 
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The  foregoing  table  12  completes  the  second  apportionments 
of  all  except  the  group  IV.  expenses,  which  are  the  general  ex- 
penses of  the  St.  Croix  Telephone  Company.  These  expenses, 
since  there  appears  to  be  no  logical  basis  upon  whidi  they  may 
be  attributed  directly  to  any  particular  class  of  service,  will 
be  apportioned  as  overliead  to  the  sunmiary  of  the  second  ap- 
portionments thus  far  made.  Table  13  perfomas  the  operation 
of  summarizing  the  second  apportionments  of  expense,  groups 
I.,  II.,  and  III.,  apportions  group  IV.  expense  as  an  overhead  to 
these  apportionments,  introduces  the  expense  incident  to  that 
portion  of  the  rural  lines  owned  by  the  foreign  companies,  and 
arrives  at  the  rate  per  telephone  which  (granting  that  the  prin- 
ciples proposed  herein  are  reasonable)  should  be  charged,  and 
the  total  amount  which  the  toll  company  should  share  in  the 
expense  of  the  St  Croix  Telephone  Company. 
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In  the  foregoing  tables  the  apportionment  of  foreign  rural 
expenses  between  foreign  rural  service  and  New  Eichmond  serv- 
ice has  applied  to  the  total  of  such  foreign  rural  expenses.  An 
examination  of  the  situation  of  the  foreign  rural  lines,  however, 
leads  us  to  conclude  that  it  is  not  fair  to  the  New  Richmond  Com- 
pany and  its  subscribers  to  require  them  to  share  in  all  of  the 
expenses  of  those  lines,  because  of  their  use  of  the  lines.  The 
foreign  rural  lines  average  10  miles  in  length  while  those  owned 
by  the  St.  Croix  Company  average  about  8  miles.  It  is  clear 
that  if  there  were  no  limit  placed  on  the  reasonable  exchange 
radius,  rural  lines  whose  subscribers  found  it  convenient  to 
have  connecxion  with  a  city  switch  board  might  be  so  far  ex- 
tended that  requiring  the  city  exchange  to  share  in  all  expenses 
of  the  rural  lines  would  result  in  it  paying  more  for  the  use  of 
the  lines  than  it  would  receive  for  the  use  of  its  lines  and  for 
the  central  office  service  which  it  affords.  In  other  words,  there 
must  be  a  reasonable  exchange  limit  placed  at  some  point, 
which,  in  this  case,  appears  to  be  at  an  average  length  of  8  miles 
for  rural  lines,  which  is  the  average  length  of  the  St.  Croix 
Company's  own  rural  lines.  We  think  that  the  St.  Croix  Com- 
pany should  not  be  required  to  bear  any  part  of  the  expenses 
of  the  rural  lines  incurred  for  the  operation  and  upkeep  of 
those  lines  beyond  the  reasonable  exchange  radius,  even  though 
such  portions  of  the  lines  constitute,  for  operating  purposes,  an 
integral  part  of  the  New  Richmond  exchange. 

If  the  reasonable  exchange  limits  are  placed  at  8  miles,  ap- 
proximately 80  per  cent  of  the  foreign  rural  plant  would  lie 
within  such  limits,  and  80  per  cent  of  foreign  rural  companies' 
expenses  w^ould  be  apportionable  between  their  own  lines  and 
New  Richmond.  If  New  Richmond  is  to  share  in  only  80  per 
cent  of  foreign  rural  expenses,  the  amount  of  such  expenses  ap- 
portionable to  New  Richmond  will  be  reduced  from  $567.08, 
as  shown  in  the  first  column  of  table  13,  to  $447.66,  and  the 
amount  upon  which  to  base  rates  for  switching  service  would 
be  $680.53  ($1,128.19— $447.66)  instead  of  $561.11  ($1,- 
128.19— $567.08). 

The  foregoing  analyses  show  costs  per  phone  for  each  class 
as  follows: 
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Co0t 

No,  of  Phones 

CoBt  per  Phone 

Olafls 

$1,607.51 

3,393.69 

2,697.70 

569.61 

86 
291 
161 
340 

$17.63 

11.66 

16.13 

1.66 

Bub. 
Res. 

St.  0.  R. 
For.  R. 

The  foregoing  costs  per  phone  include  no  toll  expense  what- 
ever. As  previously  stated,  toll  expenses  were  excluded  in  total 
in  order  to  determine,  as  closely  as  available  facta  would  permit, 
what  the  effect  would  be  of  an  assumption  that  the  toll  business 
should  carry  all  expenses  incident  to  it,  instead  of  regarding  the 
toll  message  as  a  part  of  the  exchange  business  when  it  passes 
beyond  the  toll  board.  The  results  obtained  are  to  some  extent 
defective  because  of  incompleteness  of  data  at  some  points,  but 
in  a  general  way  they  indicate  that  the  amount  received  by  the 
St.  Croix  Company  for  toll  business  approximates  the  cost  of 
such  business  through  the  toll  board,  but  is  only  a  rather  small 
part  of  the  complete  cost  of  carrying  such  business  through  to 
the  subscribers'  premises.  The  cost  of  toll-connection  business 
includes  the  cost  of  toll  switching  and  checking,  as  well  as  the 
cost  of  handling^  originating,  and  terminating  toll  business.  Ac- 
cording to  utility's  report  for  eighteen  months  ended  December 
81,  1914,  revenues  from  all  service  furnished  in  connection  with 
toll  business  amounted  to  $1,269.52,  or  at  the  rate  of  about 
$800  for  the  period  under  consideration.  For  the  fiscal  year 
1912-1913  the  company's  report  shows  revenues  from  this  serv- 
ice amounting  to  $778.40. 

The  total  cost  of  handling  the  toll  connection  business  from 
subscribers'  stations  to  long-distance  lines,  including  the  cost  of 
keeping  necessary  records,  as  shown  by  table  13,  was  $1,533.67. 
No  separate  analysis  has  been  made  in  this  case  to  determine 
what  the  cost  would  be  of  handling  toll-<x)nnection  business 
through  the  toll  board  only,  but  it  will  be  noted  that  the  appor- 
tioned cost  of  all  service  related  to  toll  connection  was  about 
$755.27  ($1,538.67— $778.40)  more  than  the  revenue  from 
such  service; 

The  terms  governing  toll  connections  are  not  involved  in  this 
P.U.R.1916A. 
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case.  Although  the  cost  of  all  toll  connection  service  has  been 
found  to  be  much  greater  than  the  revenue  derived  specifically 
from  this  service,  it  does  not  follow  that  the  utility  is  not  being 
compensated  for  this  service,  or  that  payment  for  this  service 
must  necessarily  be  obtained  from  the  toll  as  distinguished  from 
the  exchange  business.  As  previously  stated,  the  general  prac- 
tice of  telephone  companies  appears  to  be  to  regard  the  toll 
business,  as  far  as  it  utilizes  exchange  plant,  as  exchange  busi- 
ness, and  to  have  the  exchange  rates  carry  such  part  of  the  ex- 
penses as  are  involved  in  the  utilization  of  the  exchange  plant 
for  toll  connection  purposes.  Such  facts  as  we  have  with  regard 
to  conditions  at  New  Richmond  seem  to  indicate  that  to  require 
subscribers  to  pay  the  difference  between  the  total  cost  of  toll- 
connection  service  and  the  total  direct  revenue  from  such  service 
would  mean  that  exchange  rates  would  have  to  carry  more  of  the 
toll-connection  expenses  than  merely  the  amount  incurred  be- 
cause of  the  use  of  exchange  system  plant  for  such  serviee;  in 
other  words,  that  revenues  from  toll  connections  do  not  meet 
fully  the  expenses  of  handling  the  business  at  the  toll  board  and 
keeping  the  required  records. 

However,  it  should  be  remembered  that  the  apportionments 
which  have  been  made  in  the  foregoing  cost  analysis  are  only 
tentative,  and  that  more  complete  development  of  these  methods 
might  produce  different  results,  and  further  that  the  traffic 
study,  covering  a  period  of  twenty-four  hours,  may  be  abnormal 
in  some  respects. 

In  the  present  case  it  seems  only  fair  that  the  cost  of  toll- 
connection  business,  as  far  as  it  is  not  covered  by  revenues  from 
such  business,  should  enter  into  the  costs  upon  which  exchange 
rates  should  be  based,  thus  increasing  the  average  cost  per  phone 
connected  to  the  New  Richmond  switch  board,  by  about  86 
cents.  If  complete  data  for  a  long  period  were  available  with 
regard  to  toll  traffic,  it  would  be  possible  to  make  a  division  of 
this  expense  over  the  various  classes  of  service  upon  a  fairly 
accurate  basis,  but  we  believe  that  its  distribution  upon  the  basis 
of  available  toll  traffic  data  would  not  be  conclusive  as  to  the 
proper  amount  to  be  borne  by  each  class  of  service,  inasmuch 
as  toll  business  may  be  expected  to  vary  considerably  from  time 
to  time. 
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An  addition  of  $.86  per  phone  to  the  costs  exhibited  in  table 
14,  results  in  costs  as  follows: 

Business   !. $18.39 

Besidence  12.52 

St.  Croix  Rural  16.99 

Porelern  Rural 2.61 

The  effect  of  any  differences  which  would  result  from  the 
use  of  a  different  method  of  apportioning  toll-connection  ex- 
penses would  be  so  small  as  not  to  be  of  importance  for  any 
class  of  service  except  the  foreign  rural. 

ITo  attempt  has  been  made  in  connection  with  this  analysis  of 
costs  to  carry  the  apportionment  to  the  point  of  showing  the 
differences  in  cost  between  individual  line  and  party  line  serv- 
ice, as  it  was  not  believed  that  information  obtainable  for  sub- 
divisions of  the  classification  would  be  of  suflScient  accuracy  to 
make  such  an  analysis  worth  while. 

We  come  now  to  a  more  general  consideration  of  the  situation 
which  may  enable  us  to  check  up  the  results  of  the  foregoing 
apportionments.  At  the  time  that  the  cost  analysis  was  begun, 
the  report  for  the  last  fiscal  period  was  not  available,  so  that  the 
analysis  has  been  made  on  the  basis  of  1915  figures  supple- 
mented by  an  audit  by  the  Commission's  accounting  staff,  which 
showed  expenses  slightly  diffeTe^t  from  those  reported. 

For  eighteen  months  ended  December  81,  1914,  the  eamingis 
and  expenses  of  the  company,  as  reported,  were  as  follows: 

Operatlogr  RsTenties  i 

Exchange  telephone  earnings ..., $11,635.86 

Earnings  from  connecting  lines 2,592.06 

Mtoc*  exchange  system  earnings 408.9D 

Total  operating   revenues $14,631.80 

Nonoperating  revenues 466;66 

Total  revevnes Itlfi.087.86 

Operating  Expenses : 

Central   office   * $4,714.17 

wire  plant  ....^ ,...     ,  835.88 

Substation  1.420.54 

ComiaeTdal    59(4fi8 

General    1,127.53 

Undistributed    162.21 

Total  of  above  items  « |S,856.89 

Available  for  interest  and  depreciation $8,280.97 

The  yaluation  of  the  property  as  of  March  1,  1914,  showed  a 
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cost  new  of  $27,981  and  a  cost  new  less  depreciation  of  $19,- 
475.     The  amount  available  for  interest  and  depreciation  for 
the  eighteen  months  wa«  equivalent  to  22.3  per  cent  of  the  cost  . 
of  reproduction. 

The  cost  of  plant  as  of  July  1,  1913,  as  shown  by  the  report 
of  the  company  was  $23,896.23,  but  additions  increased  its  cost 
to  $31,443.20  by  December  31,  1914.  The  average  cost  of  plant 
was  $27,669.71,  or  very  nearly  the  cost  of  reproduction  as  de- 
termined by  the  Commission's  valuation  of  March  1,  1914. 

The  number  of  subscribers  as  of  June  30,  1913,  was  reported 
as  503,  exclusive  of  foreign  rural  lines,  and  as  of  December  31, 
1914,  it  was  566.  The  cost  of  plant  per  phone  as  taken  from  the 
company's  reports  was  thus  $47.50  on  June  30,  1913,  and 
$55.50  on  December  31,  1914. 

For  the  year  ended  June  30,  1913,  the  report  of  the  company 
shows  revenues  of  $8,640.75  and  expenses,  exclusive  of  interest 
and  depreciation,  of  $5,533.77,  leaving  $3,106.98  available  for 
interest  and  depreciation.  The  average  of  the  book  values  re- 
ported for  the  beginning  and  end  of  the  year  was  $22,653.90, 
so  that  the  amount  available  for  interest  and  depreciation  was 
equivalent  to  13.7  per  cent  of  the  average  book  value.  It  should 
be  noted  that  there  is  a  discrepancy  in  the  book  values  reported, 
as  the  amount  as  of  July  1,  1913,  is  slightly  lower  than  as  of 
June  30,  1913,  with  no  explanation,  but  the  amount  is  not 
large  enough  to  affect  the  results  materially. 

Operating  expenses  per  phone  installed,  based  upon  the  aver- 
age installation  for  the  period,  exclusive  of  foreign  rural  phones, 
were  $11.42  for  1918  and  at  the  rate  of  $11.06  per  year  for  the 
period  from  July  1,  1913,  to  December  31,  1914.  The  number 
of  phones  used  includes  extensions,  and  the  operating  expenses 
include  all  expenses  except  interest,  taxes,  and  depreciation. 
The  foreign  rural  phones  and  the  toll  switching  tend  to  distort 
the  unit  costs,  but  even  with  allowance  made  for  this  the  costs 
do  not  appear  to  be  much  if  any  below  average  costs  of  equiva- 
lent service. 

Conclusions. 

Under  the  conditions  as  disclosed  in  the  annual  reports  of 
the  company,  and  in  view  of  the  analysis  of  expenses  which  we 
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have  made  in  connection  with  this  case,  it  seems  evident  that 
the  company  is  not  in  such  a  position  that  any  very  large  in- 
crease in  revenues  should  be  authorized  at  the  present  time,  and 
it  also  appears  that  certain  of  the  increases  which  the  company 
seeks  to  have  authorized  cannot  be  justified  upon  the  basis  of  the 
cost  of  service.  It  will  be  remembered  that  the  final  statement 
of  the  cost  of  service  based  upon  the  analysis  of  one  year's  busi- 
ness as  obtained  from  the  report  of  the  company  and  of  the 
Commission's  auditor  showed  an  average  cost,  including  a  pro 
rata,  share  of  toll  expenses  not  covered  by  toll  revenues,  of 
$18.39  for  business  telephones,  $12.52  for  residence  telephones, 
$16.90  for  St.  Croix  rural  telephones,  and  $2.51  for  foreign 
iniral  telephones.  Although  we  cannot  be  guided  entirely  by 
the  costs  which  have  been  determined  in  the  analysis  embodied 
in  this  decision,  it  seems  to  us  that  the  results  of  that  analysis 
are  sufficiently  accurate  to  show  within  certain  limits  which 
classes  of  rates  should  be  increased  and  which  classes  should  not 
be  increased.  Although  a  traffic  study  taken  for  a  longer  period 
of  time  or  at  different  seasons  of  the  year  might  show  a  greater 
cost  for  foreign  rural  lines  than  that  determined  in  this  case, 
we  do  not  feel  that  the  cost  will  exceed  the  present  rate  and  the 
increase  for  switching  service  will  not  be  authorized.  Similarly, 
the  cost  as  determined  by  the  foregoing  analysis  for  business 
phones  is  so  much  lower  than  the  average  rate  for  such  phones 
that,  even  if  allowance  is  made  for  some  errors  in  the  data  upon 
which  the  apportionments  were  based,  no  increase  in  the  rate 
for  business  telephones  will  be  necessary.  The  cost  for  St. 
Croix  rural  telephones  is  somewhat  above  the  rate  for  such 
telephones.  This  application,  however,  does  not  seek  to  increase 
the  rates  on  rural  lines  owned  by  the  St.  Croix  Company,  and  in 
the  absence  of  an  application  by  the  company  to  increase  such 
rates,  we  do  not  feel  that  the  increase  should  be  made,  because 
of  the  fact  that  our  cost  analysis  shows  a  cost  per  phone  for  this 
business  slightly  in  excess  of  the  rate  for  the  service. 

The  average  cost  of  residence  service  as  determined  by  our 
analysis  is  slightly  greater  than  the  net  rate  for  that  service  at 
the  present  time.  The  statement  of  the  company  that,  in  order 
to  furnish  single-party  residence  service,  it  will  be  necessary  to 
install  a  large  amount  of  cable,  makes  it  appear  that  if  residence 
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subscribers  were  to  be  satisfied  with  two-party  or  four-party 
service,  the  company  might  be  saved  a  large  additional  invest- 
ment. The  rate  of  $1  for  single-party  or  two-party  residence 
service  is  an  unusually  low  rate  for  service  of  the  character  and 
extent  furnished,  and  we  feel  that  some  increase  in  this  rate 
should  be  authorized.  The  net  rate  of  $1.26  for  single-party 
residence  service  and  of  $1.15  for  two-party  residence  service 
under  the  conditions  prevailing  at  New  Richmond  cannot  be 
considered  unreasonable. 

It  is  therefore  ordered,  (1)  That  the  applicant,  the  St.  Croix 
Telephone  Company,  be,  and  the  same  hereby  is,  authorized  to 
discontinue  its  present  schedule  of  rates  for  residence  telephone 
service  and  to  substitute  therefor  the  following  schedule : 

Gross  Net 

Single  party  residence  telephones,  per  month  $1.60  $1.S5 

Two          "             "                   "           "          "       1.40  1.15 

Four         "             ««                   «           «          .4       J25  JQ0 

(2)  That  the  applicant  be  and  the  same  hereby  is  author- 
ized to  amend  its  rates  for  extension  telephones  as  asked  in  the 
application. 

(3>  That  the  application  as  far  as  it  affects  other  rates  be 
denied,  but  that  the  company  shall  have  the  right  to  file  with 
the  Commission  a  rule  providing  a  reasonable  penalty  for 
failure  to  pay  bills  promptly. 

Railroad  Commission  of  Wisconsin,  by  Halford  Erickson, 
Walter  Alexander,  Commissioners. 


MISSOURI  PUBLIC  SERVICE  COMMISSIOW. 

IN  RE  ATCHISON,  TOPEKA,  &  SANTA  PE  RAILWAY  COM- 
PANY et  al. 

[Gases  Nos.  492-505,  inclusive.]  , 

Apportionment '■^  Hailroad  ^  Expense '^  Interstate       and      intrastate 
traffic. 

1.  The  expense  of  railroad  transportation  must  be  apportioned 
between  interstate  and  intrastate  traflic  in  fixing  intrastate  rates. 

Apportionwuent  *•  Ba  ilroad  •—  Expense  •—  Interstate      and      intrastate 
traffic  —  Carriers*  formula, 

2.  A  railroad  formula  for  the  apportionment  of  expenses  between 
interstate  and  intrastate  traffic  cannot  be  made  the  buU  for  prescrib- 
ing a  schedule  of  intrastate  rates  for  all  railroads,  where  it  appears 

P.U.R.1916A. 


Digitized  by 


Google 


IN  RE  ATCHISON,  T.  &  S.  F.  R.  CO.  593 

that  the  principles  on  which  the  mnltiplicity  of  apportionments  in- 
Yolved  were  based  are  open  to  serious  question  and  largely  depend  upon 
the  opinion  evidence  of  railroad  witnesses;  that  consideration  of  the 
length  of  haul  and  the  relative  volume  of  business  does  not  result  in 
equitably  or  properly  showing  the  ratio  of  the  average  cost  per  ton- 
mile  of  intrastate  to  interstate  traffic;  that  necessary  tests  of  the  for- 
mula were  made  by  only  two  railroads  and  were  ew  parte  without  no- 
tice to  the  Commission;  that  the  accuracy  of  the  result  of  the  tests 
depends  largely  upon  the  reliability  and  individual  judgment  of  a 
number  of  inspectors  employed  to  check  trains,  etc,  as  well  as  of  those 
in  charge  of  the  tests;  and  that,  assuming  that  the  formula  accurately 
applied  would  give  correct  apportionment  for  the  road  msJcing  the  test, 
the  conditions  were  not  sufficiently  like  those  on  other  roads  to  justify 
a  tmiversal  use  of  the  formula. 
Hates '^El€tnefU0  to  he  considered^  Value  of  property ^ Beturtu 

3.  The  value  of  the  property  of  railroads,  the  amount  of  the  re- 
turn thereoo,  or  the  failure  of  any  return,  are  important  facts  to  be 
considered  in  passing  upon  the  reasonableness  of  existing  rates  or  in 
fixing  future  rates,  under  f  47  of  the  Missouri  Public  Service  Com- 
mission law,  although  the  statute  does  not  expressly  require  the  Com- 
mission to  consider  the  value  in  finding  that  rates  are  insufficient,  as 
it  does  in  fixing  reasonable  rates. 

Evidence -^  Sufficiency '^  Intrastate  rate-malcing  uHthout  apportion^ 
ment  of  value  of  property. 

4.  Evidence  showing  the  total  value  of  carriers'  property  in  a 
state,  the  amount  of  each  class  of  business,  intrastate  and  interstate, 
for  one  or  more  years,  the  revenue  received  from  each  class,  the  total 
expense  of  conducting  all  traffic  in  the  state,  and  a  unit  cost  of  trans- 
acting intrastate  business  Higher  than  that  of  interstate  business;  the 
interstate  rates,  voluntary  in  most  instances,  in  the  territory  in  ques- 
tion and  in  similarly  situated  territory  compared  with  the  statutory,  and 
proposed  increases  in,  intrastate  rates;  the  intrastate  rates  in  force 
during  different  periods  lower  than  the  maximum  statutory  rates;  with 
other  facts, — ^was  held  sufficient  to  enable  the  Commission  to  prescribe 
a  schedule  of  intrastate  rates  yielding  an  adequate  return  on  the  value 
of  the  property  used,  although  there  was  no  actual  apportionment  of 
the  value  of  the  property  used  in  the  interstate  and  intrastate  service 

Return  —  Railroads  —  Favoratle  location  —  Efficient  management, 

5.  It  is  no  objection  to  a  general  schedule  of  intrastate  railroad 
rates  that  it  will  probably  be  more  profitable  to  some  carriers  than 
to  others,  since  a  carrier  should  not  be  denied  all  benefit  of  the  advan- 
tage of  favorable  location  and  of  efficient  and  economical  manage- 
ment. 

Rates  ^  Railroads  ^^  Increase '^  Stimulant  to  "business  conditions. 

6.  The  Missouri  Commission  has  no  authority  to  approve  increases 
in  railroad  rates  with  a  view  to  stimulating  business  conditions. 

Rates  —  Railroads  —  Increase  —  Financial  mimnanagemeni. 

7.  The  past  financial  mismanagement  of  some  railroads  will  not 
be  considered  by  the  Missouri  Commissioa  upon  an  application  by  all 
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carriers  for  an  increase  in  intrastate  rates,  since  the  making  of  ratce 
is  a  legislative  function  and  is  prospective,  and  all  carriers  should  not 
be  penalized  for  individual  instances  of  mismanagement. 
Diserimhiati'on'-^  Bates  — Railroads  ^Higher  rates  fsr  one  part  of 
stat^. 

8.  Hie  division  of  a  state  into  two  parts  by  railroads,  and  the 
charging  of  higher  rates  in  one  part  than  the  other,  were  held  to  be 
an  unlawful  discrimination,  it  not  appearing  tiiat  additional  cost  of 
operation  or  lack  of  density  of  traffic  resulted  to  «11  carriers  in  the 
territory  taking  the  higher  rate  as  compared  witii  operating  conditions 
for  all  carriers  in  the  other  territory. 

Valuation  —  Necessity  —  Railroads  —  General    increase    in    intrastate 
rates. 

9.  Railroads  will  not  be  granted  a  general  increase  in  all  intra- 
state rates  in  a  state,  on  the  ground  that  the  rates  are  inadequate  and 
do  not  yield  a  fair  rate  of  return  upon  the  intrastate  business  as  a 
whole,  where  there  has  not  been  a  proper  valuation  of  all  the  property 
devoted  to  the  intrastate  business. 

Bates  —  Difference  "between  confiscatory  and  reasonable  charge. 

10.  A  freight  rate  not  so  unjust  and  unreasonably  low  as  to  be 
considered  confiscatory  by  a  court  may  yet  be  lower  than  a  Commission 
would  fix  as  a  reasonable  and  just  maximum  rate  for  the  service. 

Bates  —  Bailroads  —  Intrastate  schedule  —  Comparisons. 

11.  The  Missouri  Commission  prescribed  a  general  schedule  of  maxi- 
mum intrastate  rates  for  specific  commodities  by  comparison  between 
the  statutory  rates,  increases  proposed  by  the  carriers,  and  the  rates 
in  surrounding  and  near-by  states. 

Bates  —  Bailroads  —  Expert  rate^nuOcing  —  Factors. 

12.  Among  the  primary  factors  to  be  considered  in  the  making  of 
a  freight  rate  by  experts  are  the  value  of  the  service,  the  value  of  the 
commodity,  the  liability  of  damage  in  transit,  the  weight  of  the  com- 
modity per  cubic  foot  of  space  occupied,  the  package  conditions  per- 
mitting other  commodities  to  load  with  such  commodity,  the  liability 
of  the  commodity  to  damage  other  commodities  in  transit,  and  the 
competition  to  the  specific  market  or  markets  with  the  same  or  com- 
petitive commodities  from  other  sources  of  supply. 

Commissions  —  Bules  of  decision  —  Following  Federal  decisions. 

13.  Decisions  of  the  Supreme  Court  of  the  United  States,  that  a 
carrier  may  complain  of  an  intrastate  rate  that  is  less  than  compen- 
satory for  a  particular  sex\ice,  even  though  the  return  from  the  en- 
tire intrastate  business  is  adequate,  are  controlling  upon  a  Commission 
in  ^  proceeding  to  fix  a  maximum  passenger  rate. 

Bates '^Bailroads '-'Passenger  rate  —  Increase  to  2%   cents  a  mile. 

14.  A  maximum  passenger  rate  of  2^  cents  a  mile  was  fixed  by  the 
Missouri  Commission  upon  consideration  of  the  facts  that  a  reduction 
of  33^  per  cent  in  the  statutory  rate  to  2  cents  a  mile  had  not  been  equal- 
ized by  increased  travel,  that  salaries  of  railroad  employees  and  the 
cost  of  supplies  have  substantially  increased,  that.  Federal  and  state 
legislation  have  j^laoed  new  and  additional  burdens  on  the  carriers,  and 
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by  comparing  the  paaaenger  rates  of  other  states,  taking  into  consider- 

ation  the  similarity  and  geographical  conditions,  as  well  as  the  density 

of  population  and  difficulties  of  operation. 
Bates  —  Railroiids  —  Reduced  rates  for  round'trip  tickets  and  mileage 

boolea. 

'i5.  The  Missouri  Commission  can  require  railroads  to  seU  round* 

trip  tickets,  mileage  books,  and  joint  mileage  books  at  reduced  rates 

as  a  condition  to  permitting  an  increase  in  the  maximum  passenger 

fare. 
Bates  —  Railroads  —  Passengers  •—  Premium  charge, 

16.  A  minimum  charge  for  a  railroad  passenger  ticket  In  ezcees  of 
6  cents  was  held  unreasonable. 

Bates  —  Railroads  —  Excess  fare  to  passenger  uHthout  ticket, 

17.  An  excess  fare  of  10  cents  may  be  collected  from  a  passenger 
who  boards  a  train  without  a  ticket,  after  having  had  reasonable  op- 
portunity to  purchase  a  ticket. 

Uates^^  Railroads  — Excess  train  fares  not  a  penalty  ^  Refund. 

18.  Excess  fares  collected  from  passengers  boarding  a  train  without 
a  ticket  should  be  refunded,  upon  delivery  of  the  receipt  to  a  ticket 
office,  and  not  retained  as  a  penalty. 

Bates  —  RaUroads  —  Free  carriage  of  children  under  ftve  years  of  age. 
10.  Railroads  may  be  required  to  transport  children  under  the  age 

of  five  years  free  of  charge,  although  the  statute  prescribing  the  rates 

does  not  contain  such  a  requirement. 
Bates  —  Railroad  <--  Excess  baggage, 

20.  A  rate  for  ezeess  baggage  'of  15  per  cent  of  the  maximiun  pas- 
senger fare  of  2^  cents  per  mile  per  100  pounds  was  fixed  by  the 
Missouri  Commission  upon  comparison  of  baggage,  freight,  and  express 
charges  in  the  state,  and  in  consideration  of  the  privileges  given  ex- 
cess baggage  and  of  the  fact  that  the  rate  throughout  the  United  States 
was  on  the  basis  of  12^  per  cent  of  a  3  cent  fare. 

Reparation  — Railroads '^Jurisdiction    of   Commission  —  Charges   in 
excess  of  statutory  rates  —  Refund  as  condition  of  rate  increase, 

21.  The  Missouri  Commission,  in  authorizing  railroads  to  make  in- 
creases in  rates,  has  no  jurisdiction  to  impose  upon  the  carriers  any 
condition  as  to  the  return  of  overcharges  paid  by  shippers  and  passen- 
gers since  the  enactment  of  statutes  prescribing  maximum  rates. 

[November  10,  1915.] 

Application  of  the  Atchison,  Topeka,  &  Santa  Fe  Railroad 
Company  and  other  railroads  operating  in  Missouri  for  authority 
to  increase  intrastate  rates  for  freight,  passengers,  and  excess 
lavage.  It  was  found  that  the  applicants  were  entitled  to  a 
measure  of  relief,  but  not  to  the  extent  proposed.  The  Commis- 
sion prescribed  maximum  commodity  freight  rates,  rules,  regu- 
lations, and  classifications,  which  will  be  found  commencing  on 
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page  749 ;  fixed  a  passenger  rate  of  2^  cents  a  mile  upon  condi* 
tion  that  round-trip  tickets,  mileage  books,  and  joint  mileage 
books  be  sold  at  reduced  rates,  with  certain  rules  and  regulations, 
which  will  be  found  commencing  on  page  790 ;  and  fixed  a  rate  for 
excess  baggage  of  15  per  cent  of  the  maximum  passenger  fare  of 
2^  cents  a  mile  a  hundred  pounds. 

Appearances :  William  G.  Busby,  counsel  to  the  Public  Serv- 
ice Commission;  Thomas  R.  Morrow  and  S.  T.  Bledsoe  for 
Atchison,  Topeka,  &  Santa  Fe  Railway ;  Scarritt,  Scarritt,  Jones, 
&  Miller  for  the  Chicago  &  Alton  Railroad  Company;  O.  M. 
Spencer  for  the  Chicago,  Burlington,  &  Quincy  Railroad  Com- 
pany; 0.  W.  Dynes  for  the  Chicago,  Milwaukee,  &  St.  Paul  Rail- 
way Company;  J.  M.  Souby,  S.  W.  Moore,  and  F.  H.  Moore 
for  the  Kansas  City  Southern  Railway  Company,  Paul  E.  Walk- 
er for  Chicago,  Rock  Island,  &  Pacific  Railway  Company;  J. 
M.  Bryson  and  J.  W.  Jamison  for  the  Missouri,  Kansas,  &  Texas 
Railway  Company ;  E.  J.  White,  T.  L.  Phillips,  and  J.  F.  Green 
for  the  Missouri  Pacific  Railway  Company  and  the  St.  Louis, 
Iron  Mountain,  &  Southern  Railway  Company;  W.  F.  Evans 
and  Edward  T.  Miller  for  St.  Louis  &  San  Francisco  Railroad 
and  Receivers ;  E.  A.  Haid  for  the  St.  Louis  Southwestern  Rail- 
way Company ;  J.  G.  Trimble  for  the  Quincy,  Omaha,  &  Kansas 
City  Railway  Company  and  the  Iowa  &  St.  Louis  Railway  Com- 
pany ;  N.  S.  Brown  and  J.  L.  Minnis  for  the  Wabash  Railroad 
and  its  Receivers;  P.  W.  Coyle  for  Business  Men's  League,  St. 
Louis;  Charles  Rippon  for  the  Merchants  Exchange,  St.  Louis; 
Calvin  Frankel  for  St.  Louis  Furniture  Board  of  Trade,  St. 
Louis;  Ben  Westhus  for  merchants  of  South  St.  Louis,  St. 
Louis ;  H.  G.  Krake  for  the  Commerce  Club,  St.  Joseph ;  M.  F. 
Blanchard  for  the  Live  Stock  Exchange,  St.  Joseph ;  S.  C.  Bates 
for  the  Jobbers  and  Manufacturers'  Association,  Springfield; 
W.  F.  Bloebaum  for  St.  Charles  Business  Men,  St.  Charles ;  R. 
D.  Sangster  for  Live  Stock  Exchange,  Commercial  Club  and 
Board  of  Trade,  Kansas  City;  W.  E.  MacEwen,  C.  D.  Chamber- 
lain and  W.  F.  Boltz  for  National  Refining  Company  of  Cleve- 
land, Independent  Petroleum  Manufacturing  Association,  and 
the  Western  Association  of  Refiners,  Chicago;  E.  Kaufman  for 
Lumbermen's  JBxohange  of  St.  Louis  and  the  Thomas  &  Proete 
Lumber  Company,  St.  Louis;  E.  P.  Lampkin  for  the  Travelers 
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Pioteotive  Association;  E.  A.  Enapp  for  TJnited  Ciommeroial 
Travelers;  0.  HL  Kodehaver  for  Ozark  Fruit  Growers  Associa- 
tion, St.  Louis;  W.  H.  Marshall  for  Southwestern  Millers  Club, 
Joplin ;  W.  F.  Evans  for  National  Implement  &  Vehicle  Dealers 
Association,  Chicago ;  C.  A.  Morten  for  Missouri  Grain  Dealers 
Association,  St  Louis;  John  A.  Sargent  for  Association  of  Coal 
Operators  and  Central  Coal  and  Coke  Company,  Kansas  City; 
Gteorge  Manuel  for  Mine  Workers  Organization;  M.  E.  Rhodes 
for  Lumber  and  Cordwood  Shippers,  Potosi;  Ralph  E.  Baily 
for  Lumber  Shippers,.  Commerce;  W.  S,  McCaull  for  Lumber 
and  Tie  Shippers,  Kansas  City;  J.  A-  Lehaney  for  "Union  Sand 
&  Material  Company,  St.  Louis;  S«  A.  Fones  for  American 
Gravel  Company,  Joplin;  J.  J.  HoUister  for  Atlas  Portland 
Cement  Company,  Chicago ;  B.  G.  Dahlberg  for  Baker-Matthews 
Manufacturing  Company  and  Jacques  Tie  &  Timber  Company, 
Kansas  City;  B.  L.  Glover  for  Ash  Grove  Lime  and  Portland 
Cement  Company,  Kansas  City ;  Oak  Hunter  for  Moberly  Pav- 
ing Brick  Company,  Moberly;  A.  F.  Bowman  for  J.  I.  Case 
Threshing  Machine  Company,  Racine,  Wisconsin ;  H.  E.  Brown 
for  Barytes  Shippers ;  W,  M.  Miller  for  Miller  Wagon  Company, 
Edina ;  John  E.  Jones,  Jr.,  for  Hannibal  Lime  Company,  Hanni- 
bal ;  S.  E.  Jones  for  John  Deere  Plow  Company,  St.  Louis ;  R. 
A.  Long  for  Long-Bell  Lumber  Company,  Kansas  City;  G.  T. 
Michael,  Leuding-Haus  Wagon  Company,  St.  Louis;  Lorenz 
Norvell  for  Fairbanks,  Morse  &  Company,  St.  Louis;  Harry 
Scullin  for  Scullin-Gallagher  Iron  &  Steel  Company,  St. -Louis; 
J.  J.  O'Donnell  for  Lumaghi  Coal  Company,  Illinois;  J.  E. 
Schmuke  for  Brick  Manufacturers,  Cape  Girardeau ;  A.  S.  Shem- 
ber  for  Hafner  Manufacturing  Company,  St.  Louis;  Henry  S* 
Ruwe  for  St.  Louis  Sash  &  Door  Works,  St.  Louis ;  L.  M.  Wal- 
lace for  Laclede-Christy  Clay  Products  Company,  St.  Louis ;  W. 
D.  Wells,  Jr.,  for  W.  S.  Dickey  Clay  Manufacturing  Company, 
Kansas  City;  Frank  Willike  for  Continental  Portland  Cement 
Company,  Continental,  Missouri ;  Thomas  EL  Wright  for  Moore- 
Jones  Brass  &  Metal  Company,  St  Louis. 

Z.  Statement. 

Kennish  and  Shaw,  Commissioners:  On  September  15, 1914, 
the  above-named  carriers  severally  filed  with  this  Commission 
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their  applications,  alike  in  form  and  allegation,  praying  an  order 
authorizing  each  applicant  to  increase  its  intrastate  rates  and 
charges  for  the  transportation  of  freight,  passengers,  and  excess 
baggage  by  publishing  and  putting  into  force  the  rates  set  forth 
in  the  annexed  schedules  marked,  respectively,  exhibits  "A," 
"B,"  and  "C."  The  rates  proposed  in  said  exhibit  A,  and  as 
alleged,  include  joint  rates  upon  shipments  over  two  or  more 
lines  of  railway.  The  authority  for  the  proposed  increase  of 
freight  rates  is  asked  "on  the  ground  that  the  said  rates  now  in 
effect  are  unjust  and  unreasonably  low,  and  unlawfully  discrimi- 
nate in  favor  of  shippers  of  said  commodities  and  against  ship- 
pers of  other  classes  of  traffic,  and  unlawfully  discriminate  in 
favor  of  points  or  localities  in  Missouri  and  against  points  or  lo- 
calities in  other  states  in  that  said  rates  now  in  effect  are  substan- 
tially lower  than  the  rates  for  similar  distances  covering  the  same 
commodities  from  points  and  localities  in  Missouri  to  points  and 
localities  in  other  states,  and  that  said  proposed  increased  rates 
are  just  and  reasonable."  Substantially  similar  allegations  are 
made  as  grounds  for  the  authority  asked  as  to  the  proposed  in- 
crease of  passenger  and  baggage  rates  set  out  in  said  exhibits 
B  and  0.  The  proposed  increase  of  freight  rates  do  not  cover 
all  freight  traffic,  but  only  the  commodities  specifically  named  in 
said  exhibit  A,  and  which  may  be  described  in  general  terms  as 
follows :  Agricultural  implements,  apples,  asphalt,  berries,  brick, 
broom  com,  canned  goods,  cement,  coal,  coke,  cordwood,  drain 
tile,  grain,  grapes,  grain  products,  hay,  gravel,  etc,  ice,  lime, 
logs,  live  stock,  lumber,  etc.,  melons,  oil,  petroleum,  ore  and 
j)roducts,  rock,  peaches  and  pears,  salt,  sewer  pipe,  stone  and 
ties.  The  increase  proposed  in  the  passenger  rates  is  from  2 
cents  a  mile,  the  present  statutory  rate,  to  3  cents  a  mile,  and  for 
baggage  of  over  150  pounds,  from  12^  per  cent  of  the  passenger 
fare  per  hundred  pounds,  with  a  minimum  charge  of  25  cents, 
the  present  statutory  rate,  to  16f  per  cent  of  the  passenger  fare 
per  hundred  pounds,-  with  a  minimum  of  15  cents  per  hundred 
pounds  and  a  minimum  charge  of  25  cents. 

On  October  5,  1914,  an  order  was  made  by  the  Commission 
in  each  case,  reciting  that  the  Commission  was  of  the  opinion 
that  "no  rate  or  fare  fixed  by  statute  of  this  state  by  order  of  this 
Commission  or  by  order  of  the  former  Board  of  Railroad  and 
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Warehouse  Commissioners  can  be  increased  except  by  legislative 
act  or  by  order  of  this  Commission  authorizing  such  increase^  and 
that  no  schedule  or  tariff  seeking  to  increase  any  such  rate  or 
fare  can  be  legally  filed  with  this  Commission ;  and  that  such  a 
sdiedule  or  tariff  can  only  be  filed  with  this  Commission  as  an 
exhibit  as  pressed  rates  not  to  be  effective  as  lawful  schedules 
or  tariffs  until  after  a  hearing  had  and  order  has  been  issued 
by  this  Commission  as  provided  in  the  Public  Service  Commis- 
sion law."  The  petition  for  authority  to  file  and  put  into  effect 
the  said  schedules  of  rates  and  fares  was  accordingly  denied,  and 
the  cases  were  set  for  hearing  December  1,  1914. 

As  shown  in  the  appearances  above  set  out,  a  number  of  ship- 
pers and  manufacturers  entered  their  appearance  and  by  leave 
filed  protests  either  opposing  the  proposed  rates  generally  or  the 
particular  rate  or  rates  in  which  the  protestant  was  directly  inter- 
ested. 

At  the  first  hearing  and  before  any  testimony  was  introduced, 
each  application  was  amended  by  adding  the  following  para- 
graph: 

"And  the  undersigned  further  states  to  the  Commission  that 
the  rates,  fares,  and  charges  now  in  effect  in  this  state  are  sev- 
erally and  collectively  noncompensatory,  unreasonably  low  and 
unfair,  and  are  also  confiscatory  and  in  violation  of  the  provisions 
of  artide  5  of  §  2,  article  4,  and  of  §  1,  article  14,  of  the  Amend- 
ments to  the  Constitution  of  the  United  States,  and  of  §  8,  article 
1,  of  the  Constitution  of  the  United  States,  and  of  §§  20,  21, 
and  30  of  article  2  of  the  Constitution  of  Missouri. 

"And  the  undersigned  further  prays  the  Commission  for  such 
further  increases  in  its  rates,  fares,  and  charges  as  will  enable 
the  undersigned  to  earn  a  fair  and  reasonable  return  upon  the 
value  of  its  property  actually  used  in  the  public  service,  and  to 
provide  a  reserve  fund  out  of  income  for  surplus  and  contin- 
gencies." 

Hie  applications  were  heard  as  one  proceeding  at  the  close  of 
and  in  connection  with  the  companion  case  ^NTo.  424,  Public 
Service  Commission  v.  Atchison,  T.  &  S.  P.  R.  Co.  previously 
instituted  against  the  carriers  by  the  Commission  on  its  own  mo- 
tion for  the  purpose  of  establishing  joint  rates  and  charges  for 
shipments  of  freight  over  two  or  more  lines  of  railway.  (See 
P.U.R.1916A. 
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Public  Service  Commission  v.  Atchison,  T.  &  S.  F.  R.  Co.  not 
yet  published.) 

Commencing  December  2,  1914,  hearings  were  held  and  con- 
tinuances granted  from  time  to  time  to  suit  the  convenience  of 
the  parties,  the  carriers  closing  their  testimony  in  chief  on 
February  2,  1915.  Hearings  were  held  thereafter  at  St.  Ix)uis, 
Kansas  City,  and  St.  Joseph  as  requested  by  the  shippers  and 
protestants,  also  at  Jefferson  City,  and  much  testimony  was  intro- 
duced in  their  behalf.  Testimony  was  also  introduced  in  behalf 
of  the  Commission,  and  all  of  the  evidence,  for  the  protestants, 
the  Commission,  and  in  rebuttal  by  the  carriers,  was  closed  June 
18,  1915.  Briefs  were  thereafter  filed  by  the  carriers,  by  counsel 
for  the  Commission,  and  by  the  protestants,  and  the  case  was 
argued  orally  and  submitted  for  decision  July  16,  1916. 

There  has  been  so  much  controversy  in  this  state  during  the 
last  ten  years  over  the  subject  of  intrastate  railroad  rates  that 
a  brief  review  of  the  rate  situation  is  deemed  pertinent. 

The  situation  in  this  state  is  rendered  unusual  as  o(Mnpared 
with  the  other  states,  by  reason  of  its  geographical  location,  and 
the  long-established  basis  of  fixing  interstate  rates  on  westbound 
traffic.  The  Missisippi  river  bounds  this  state  on  the  east  and 
the  Missouri  river  forms  a  large  part  of  the  boundary  on  the 
west.  Interstate  freight  rates  on  shipments  from  Atlantic  sea- 
board and  eastern  points  west  have  been  built  up  and  based  upon 
a  comparatively  low  rate  to  Mississippi  river  points,  while  the 
higher  local  or  state  rate  is  generally  added  in  case  of  shipments 
to  points  on  the  Missouri  river  or  to  points  within  this  state  west 
of  Mississippi  river  points.  Therefore,  the  revenues  of  the  car- 
riers received  from  such  interstate  traffic,  as  well  as  intrastate 
traffic,  are  directly  affected  by  the  intrastate  rate.  This  condi- 
tion is  well  described  by  W.  A-  Kambach,  leading  expert  for  the 
carriers,  in  his  testimony.  Giving  the  reasons  for  the  increase 
asked,  he  said: 

'TJnder  the  necessities  which  the  railroads  have  found  for 
increased  earnings,  they  have  been  obliged  to  prepare  new  sched- 
ules for  advance  rates,  both  state  and  interstate,  and  in  preparing 
the  rates  for  application  in  Missouri,  they  were  to  serve  two 
purposes, — first,  to  obtain  increases  within  the  state  of  Missouri ; 
and,  second,  to  obtain  increases  in  interstate  rates.     Missouri 
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is  rather  peculiarly  located  so  far  as  the  rate  adjustment  is  con- 
cemed^  because  the  rates  across  the  state  fix  in  a  large  measure 
die  rates  from  the  east  to  the  west,  the  rates  from  the  east 
1)eing  based  on  the  Mississippi  river,  the  rates  to  the  west  being 
on  a  combination  through  Missouri  river  crossings  or  the  per- 
centage of  that  combination  in  a  good  many  cases,  so  that  in 
fixing  any  rate  in  Missouri  the  earnings  of  the  railroads  are 
largely  fixed  for  them  on  the  interstate  traffic." 

Another  phase  of  the  rate  situation  peculiar  to  this  state  de- 
serves notice.  The  shortest  line  between  the  rivers  is  from  Han- 
nibaly  Missouri,  to  Kansas  City,  Missouri,  a  distance  of  198 
miles,  which  automatically  takes  the  rate  fixed  for  a  distance  of 
200  miles.  The  short-line  distance  between  Kansas  City  and 
St.  Louis  is  via  the  Wabash,  277  miles,  and  the  long  mileage  in 
the  active  competing  lines  is  via  the  Eock  Island,  a  fraction 
under  300  miles.  On  competitive  traffic  from  the  east  destined 
to  the  west  the  low  rate  will  naturally  make  upon  the  combina- 
tion through  Hannibal  and  Kansas  City,  whieh  forces  the  other 
lines  operating  between  the  rivers  to  name  the  same  rate.  If 
this  condition  could  be  confined  to  interstate  traffic,  the  task  of 
making  rates  for  Missouri  intrastate  traffic  would  be  less  difficult ; 
but  as  the  cities  upon  the  east,  and  especially  St.  Louis,  must 
be  allowed  to  compete  with  eastern  markets  for  the  western 
traffic,  it  becomes  necessary  in  many  instances  to  name  the  same 
rate  from  St.  Louis  to  St.  Joseph,  a  distance  of  approximately 
320  miles,  as  applies  from  Hannibal  to  Kansas  City,  a  distance 
of  200  miles.  This  condition  compels  the  lines  with  the  long 
mileage  between  river  points  not  only  to  put  into  eflFect  a  low 
rate — lower  than  the  legal  maxiihum — between  said  points,  but 
also  by  reason  of  the  long  and  short  haul  provisions  of  the  Con- 
stitution and  statutes,  a  similarly  low  rate  to  certain  interme- 
diate points. 

Maximum  passenger  and  freight  rates  were  fixed  by  statute 
in  this  state  soon  after  the  advent  of  the  railroad.  In  1861  a 
maximum  passenger  rate  of  4  cents  per  mile  was  prescribed 
(Session  Acts  1861,  p.  52),  and  in  1863  a  maximum  freight  rate 
per  100  pounds  of  not  to  exceed  "10  cents  per  ton  per  mile  on 
first  class^  7  cents  per  ton  per  mile  on  second  class,  and  4  cents 
per  ton  per  mile  on  other  classes.'^     In  1866  the  passenger  maxi- 
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mum  rate  was  increased  to  6  cents  per  mile  and  freight  rate» 
not  to  exceed  "for  distances  less  than  50  miles,  20  cents  per  ton. 
per  mile  for  first  class,  15  cents  per  ton  per  mile  for  second  class,, 
and  10  cents  per  ton  per  nodle  for  third  class  articles"  (§§ 
30,  31,  Gen.  Stat.  1865,  p.  340),  the  rate  being  correspondingly 
lower  for  the  second  50  miles  and  for  distances  over  100  miles. 

The  act  of  1875  was  a  comprehensive  revision  of  the  railroad 
law,  and  in  substance  has  remained  the  law  until  the  present 
time.  It  fixed  a  passenger  maximum  of  3  cents  per  mile  for 
trunk  lines  and  4:  cents  for  other  lines.  Freight  was  classified 
into  four  general  classes,  first,  second,  third,  and  fourth,  and 
seven  special  classes,  D,  E,  F,  G,  H,  I,  and  J.  The  said  special 
classes  comprise  in  the  main  the  commoditiee.  in  carload  lota 
covered  by  exhibit  A  herein,  on  which  the  increase  is  now  asked, 
and  maximum  rates  were  prescribed  thereon  which  remained  in 
force  until  1905.  The  four  general  classes  comprised  all  other 
freight.  No  maximum  was  fixed  by  law  on  the  freight  included 
in  the  general  classes,  but  the  Board  of  Railroad  and  Warehouse 
Commissioners  was  given  power  to  classify  such  freight  by 
changing  a  commodity  from  a  general  to  a  special  class,  in-which 
case  the  commodity  would  take  the  maximum  of  the  special  class 
to  which  it  was  assigned.  And  pursuant  to  an  act  passed  in 
1903  the  said  Board  reclassified  and  prescribed  schedules  of 
maximum  rates  for  all  freight  comprised  in  the  four  general 
classes,  effective  March  1,  1904,  and  those  schedules  still  remain 
in  force. 

In  1905  an  act  was  passed  (amended  in  1907)  reducing  the 
maximum  rates  on  the  said  special  classes,  the  greatest  reduc- 
tion being  made  on  agricultural  implements,  grain,  live  stock, 
lumber,  railroad  ties,  brick,  cement,  and  fruit  By  a  separate 
act  in  1907  the  passenger  rate  was  reduced  from  3  to  2  cents 
per  mile.  On  the  day  the  freight  rate  statutes  of  1905  went 
into  effect,  suits  were  instituted  in  the  Federal  court  at  Kansas 
City  by  the  railroads  of  this  state  severally,  for  the  purpose  of 
having  the  said  act  declared  invalid,  on  the  ground  that  the 
maximum  rates  therein  prescribed  were  unreasonably  low  and 
confiscatory  of  the  carrier's  property.  The  suits  were  brought 
against  certain  state  officers  and  shippers  as  defendants,  and 
restraining  orders  and  temporary  injunctions  were  issued  by  the 
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<xmrt  enjoining  the  enforoement  of  said  statute  pending  the 
determination  of  the  suits  on  their  merits.  Similar  action  was 
taken  by  the  carriers  by  supplemental  bills  in  the  then  pending 
auits,  against  the  enforoement  of  the  freight  and  passenger  acts 
of  1907^  except  that  the  court  did  not  grant  temporary  injunc- 
tions against  the  enforcement  of  the  passenger  statute,  but  per- 
mitted it  to  go  into  effect  in  order  that  a  practical  test  thereof 
should  be  made.  After  a  long  and  tedious  trial,  the  court  on 
March  8,  1909,  held  the  statutes,  both  freight  and  passenger, 
confiscatory  and  void,  permanently  enjoined  the  enforcement 
thereof,  and  the  carriers  were  authorized  to  charge  the  rates  in 
force  prior  to  the  enactment  of  said  statutes.  St.  Louis  &  S. 
F.  E.  Co.  V.  Hadley,  168  Fed.  317.  The  cases  were  taken  to 
the  Supreme  Court  of  the  United  States  on  writ  of  error  by  the 
representatives  of  thia  state,  which  court  on  June  16,  1913 
[230  U.  S.  474,  57  L.  ed.  1571,  33  Sup.  Ct.  Kep.  975]  reversed 
the  judgments  and  decrees  of  the  trial  court  and  remanded  the 
causes,  with  directions  to  dismiss  the  bills  without  prejudice 
except  that  the  decrees  in  the  cases  of  £ve  of  the  weakest  roads 
were  afSirmed.  Theoreupon,  this  Commission  arranged  for  a 
conference  with  representatives  of  all  the  carriers  aa  to  which 
the  said  statutes  were  sustained,  with  a  view  of  having  the  rates 
prescribed  by  said  laws  put  into  force  and  effect  The  confer- 
ence was  held  at  Kansas  City,  July  1,  1913,  and  the  carriers 
agreed  to  put  into  effect  forthwith,  but  under  protest,  the  rates 
as  prescribed  by  the  statutes  contested  in  said  suits,  which  was 
accordingly  done.  At  that  conference  the  late  Colonel  Clardy, 
speaking  for  all  the  carriers,  stated  to  the  Commission  that  while 
the  statutory  rates  would  be  put  into  effect  as  agreed,  the  carriers 
considered  such  rates  unjust,  unreasonable,  and  unremunerative, 
and  that  an  application  would  be  made  to  the  ComnuAsion  at  an 
early  date  to  fix  reasonable  rates  in  excess  of  those  prescribed  by 
said  statutes.  The  applications,  herein  were  filed  when  the  rates 
complained  of  had  be^i  in  effect  a  little  over  one  year* 

At  the  hearings  herein  the  carriers  first  introduced  testimony 
tending  to  prove  that  the  present  rates  on  intrastate  traffic  gen- 
erally and  as  to  all  of  the  carriers  are  unreasonably  low  and 
confiscatory  in  character,  and  that  the  proposed  rates  are  reason- 
able. After  such  general  testimony  each  carrier  separately, 
P.U.R.1916A. 
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with  a  few  exceptions,  introduced  testimony  tending  to  prove 
that  the  rates  on  intrastate  traffic  in  this  state  as  shown  by  its 
revenues  and  expenses  for  a  number  of  years  were  unreasonably 
low  and  did  not  yield  a  reasonable  return  on  the  investment. 

Upon  the  first  branch  of  the  case  as  above,  a  comparison  was 
made  between  the  existing  intrastate  rates  on  the  commodities 
named  in  exhibit  A  and  the  interstate  rates  and  rates  in  adjoin- 
ing states  on  the  same  commodities,  in  support  of  the  allegation 
in  the  application  that  "said  rates  now  in  eflfect  are  substantially 
lower  than  the  rates  for  similar  distances  covering  the  same  com- 
modities from  points  and  localities  in  Missouri  to  points  and 
localities  in  other  states,  and  that  said  proposed  increased  rates 
are  just  and  reasonable." 

[1]  It  was  also  shown  that  soon  after  the  statutory  rates 
were  put  into  effect  in  1913  a  test  was  made  by  the  Atchison, 
Topeka,  &  Santa  Fe  Railway  Company  on  its  line  in  this  state, 
with  the  view  of  ascertaining  the  actual  cost  of  conducting  its 
intrastate  traffic.  The  test  covered  a  period  of  five  months  and 
included  that  company^s  entire  line  and  traffic  in  this  state.  As 
both  intrastate  and  interstate  traffic  are  transported  on  the  same 
trains  and  the  service  rendered  by  the  same  employees,  it  becomes 
necessary  to  apportion  to  each  class  the  expenses  properly  assign- 
able thereto,  in  order  to  obtain  the  cost  chargeable  to  each  of  said 
classes,  and  that  was  the  purpose  of  this  test.  The  result,  accord- 
ing to  the  evidence,  was  that  it  cost  the  company  305.2  per  cent 
per  ton  per  mile  more  to  do  the  intrastate  freight  business  than 
the  interstate  freight  business,  and  78.2  per  cent  per  passenger 
mile  more  to  do  the  intrastate  passenger  business  than  the  inter- 
state passenger  business.  It  was  shown  that  this  test  was  con- 
ducted  6X  pdrte  by  the  carrier  and  without  any  notice  to  this 
Commission. 

Testimony  was  also  given  in  support  of  the  basis  of  appor- 
tioning the  said  common  expenses  and  also  of  apportioning  die 
value  of  the  property  assignable  respectively  to  intrastate  and 
interstate  business,  referred  to  in  the  evidence  as  the  ^^Oklahoma 
formula."  This  formula  was  used  in  making  the  said  appor- 
tionment by  a  number  of  carriers  in  this  case,  and  will  receive 
further  consideration  later  in  this  report. 
P.U.R.19ieA. 
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Evidence  was  also  introduced  tending  to  show  that  the  operat- 
ing cost  of  the  carriers,  particularly  as  to  labor  and  material,  had 
increased  substantially  in  the  last  ten  years,  and  since  the  date 
of  the  trial  of  the  rate  cases  in  the  Federal  court  involving  the 
validity  of  the  said  maximum  freight  and  passenger  rate  statutes. 
Each  carrier  in  turn  introduced  testimony  of  the  same  purport 
above  outlined  as  to  the  unprofitableness  of  its  intrastate  business 
and  the  necessity  for  an  increase  in  revenue  therefrom.  Many 
exhibits  were  filed,  showing  the  revenues  and  expenses  of  both 
classes  of  traffic  for  a  number  of  years  prior  to  the  date  of  filing 
the  applications  herein,  and  the  unfavorable  effect  of  the  present 
statutory  rates  upon  its  business. 

Testimony  was  also  offered  as  to  the  value  of  the  carrier's 
property  in  this  state.  This  testimony  was  of  a  general  charac- 
ter, based  either  upon  the  opinion  of  expert  witnesses  or  upon 
the  assessed  value  of  the  property,  no  physical  valuation  having 
been  made  by  any  carrier.  Neither  was  the  value  of  the  prop- 
erty assignable  to  intrastate  traffic  and  upon  which  the  carrier  is 
entitled  to  a  reasonable  return  on  its  intrastate  business  shown, 
except  in  the. case  of  a,  few  carriers. 

On  behalf  of  the  protestants  and  the  Commission,  the  testi- 
mony tended  to  show  that  with  a  few  exceptions  the  rates  ap- 
proved by  the  Interstate  Commerce  Commission  on  the  commod- 
ities named  in  exhibit  A,  and  the  rates  in  force  in  adjoining 
states,  were  not  generally  higher  than  existing  rates  on  the  same 
commodities  in  this  state,  and  that  the  proposed  rates  were  gen- 
erally much  higher.  It  was  also  shown  that  much  frei^t  cov- 
ered by  the  proposed  rates  could  not  be  profitably  moved  and 
would  not  be  moved  under  the  said  proposed  rates,  and  it  was 
earnestly  insisted  by  protestant  manufacturers  that  if  the  pro- 
posed rates  should  be  put  into  effect  upon  certain  commodities, 
and  the  present  interstate  rates  on  the  same  should  remain  in 
force,  resident  manufacturers  would  be  barred  from  many  of  the 
.  markets  of  this  state  because  of  the  more  favorable  rates  of  their 
nonresident  competitors. 

Much  additional  testimony  was  introduced,  but  the  foregoing 
is  deemed  a  sufficient  outline  of  the  case  presented.  Other  facts 
and  issues  referred  to  will  be  hereinafter  more  fully  discussed. 
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//.  The  Carriers'  Formula. 

[2]  The  evidence  of  the  applicants  as  to  intrastate  revenues, 
expenses,  and  property  values  is  predicated  more  or  less  on  a 
common  underlying  basis  or  formula  for  the  apportionment  of 
revenues,  expenses,  and  property  values  to  interstate  and  intra- 
state passenger  and  freight  traffic,  which  we  refer  to  herein  as 
the  "carriers'  formula/' 

The  accounts  of  a  carrier  kept  in  accordance  with  the  Inter- 
state Conunerce  Commission  classification  may  be  of  value  in 
arriving  at  the  net  earnings  and  return  on  its  entire  property 
and  operations  devoted  to  the  public  service,  but  can  be  used 
only  indirectly  when  intrastate  rates  alone  are  under  considera- 
tion, as  the  classification  under  which  the  accounts  are  kept  not 
only  does  not  show  revenues,  expenses,  and  investment  assigned 
to  intrastate  service,  but  has  actually  prevented  such  additional 
accounts  being  kept.  We  understand  the  question  of  allowing 
the  carriers  to  keep  such  additional  accounts  is  now  before  the 
Interstate  Commerce  Commission.  This  and  some  relative  mat- 
ters are  stated  in  the  Railroad  Passenger  Rate  Case  recently 
decided  by  the  Massachusetts  Public  Service  Conmiission,  P.TT.R. 
1915B,  362,  where  it  was  said,  1.  c.  370: 

"Much  study  has  been  given,  both  by  the  Interstate  Commerce 
Commission  and  by  various  state  Conunissions,  to  the  problem 
of  devising  some  reasonably  accurate  method  of  cost  accounting, 
with  a  view  to  allocating  the*  capital  investment,  revenues,  and 
expenses  of  railroad  corporations,  between  intrastate  and  inter- 
state business,  and  between  passenger^  freight,  and  other  kinds 
of  traffic,  but  thus  far  without  definite  result  It  may  be  pointed 
out,  however,  that  the  Interstate  Commerce  Commission  in  con- 
nection with  its  valuation  of  interstate  railroads  is  directed  to 
'show  the  value  of  the  property  of  every  common  carrier  as  a 
whole,  and  separately  the  value  of  its  property  in  each  of  the 
several  states  and  territories  and  the  District  of  Columbia,  classi- 
fied and  in  detail  as  herein  required.  This  information,  how- 
ever, is  not  likely  to  be  available  for  several  years. 

"The  Interstate  Commerce  Commission  is,  however,  contem- 
plating the  early  adoption  of  an  order,  set  down  fox  hearing  on 
March  4,  1915,  which  would  authorize  and  permit  any  interstate 
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earner  to  make  such  subdivision  of  any  primary  accounts  pre- 
scribed by  that  Commission  as  may  be  necessary  to  enable  such 
carrier  to  comply  with  the  requirements  of  any  state  or  states. 
If  this  order  is  adopted  it  may  be  found  practicable  to  require 
carriers  hereafter  to  keep  a  separate  accounting  of  their  intra- 
state and  interstate  revenues  and  expenses.  The  Interstate  Com- 
merce Commission  has  also  recently  decided  that  as  early  as 
practicable  all  carriers  will  be  required  to  assign  and  apportion 
all  operating  expenses  between  passenger  an^  freight  services  on 
bases  which  will  be  prescribed.  Re  Separation  of  Operating 
Expenses,  30  Ipters.  Com.  Bep.  676. 

"The  present  difficulties  in  the  way  of  reaching  an  accurate 
basis  for  the  solution  of  the  rate  problems  now  under  considera- 
tion have  been  sufficiently  emphasized.  Similar  difficulties  con- 
fronted the  Interstate  Commerce  Commission  in  the  recent  Five 
Per  Cent  Case  (I.  C.  C.  No.  5860)  31  Inters.  Com.  Rep.  351. 
The  language  of  the  Commission  in  that  case  (page  361)  is  perti- 
nent to  the  present  proceeding  and  may  well  be  quoted : 

"  ^The  reasonableness  of  the  return  enjoyed  by  these  carriers 
cannot  be  measured  accurately  without  a  more  exact  knowledge 
of  their  property  investments.  In  our  judgment,  however,  the 
practical  necessities  of  the  situation  will  not  permit  us  to  defer 
action,  as  suggested  by  some  of  the  protestants,  until  our  valua- 
tion of  railway  properties  shall  have  been  completed.  All  things 
considered,  it  is  clearly  our  duty  to  investigate  and  determine  the 
important  questions  now  before  us  in  the  light  of  the  best  evi- 
dence now  available.'  " 

It  would  seem  reasonable,  as  well  as  an  established  rule,  that 
the  carrier  be  entitled  to  earn  a  fair  return  in  intrastate  traffic 
on  the  present  fair  Value  of  its  property  devoted  solely  to  that 
traffic  (Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins,  176 
U.  S.  177,  44  L.  ed.  422,  20  Sup.  Ct.  Rep.  336),  and  the  same 
general  principles,  with  limitations,  which  we  need  not  now  dis- 
cuss, have  been  applied  as  to  the  reasonableness  of  rates  for  intra- 
state passenger  service  (Norfolk  &  W.  R  Co.  v.  Conley,  236  U. 
S.  605,  59  L.  ed.  745,  P.U.R.1915C,  293,  35  Sup.  Ct.  Rep. 
437),  or  even  as  to  rates  on  an  individual  commodity,  consti- 
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tuting  an  appreciable  volmne  of  traffic  (Northern  P.  K.  Co.  v. 
North  Dakota,  236  U.  S.  585,  59  L.  ed.  785,  L.K.A.— ,  — , 
P.U.K.1915C,  277,  35  Sup.  Ot.  Rep.  429),  but  almost  insui- 
mountable  difficulties  arise  in .  attempting  to  present  adequate 
proof  as  to  what  part  of  the  expenses  common  to  the  interstate 
and  intrastate  traffic  of  the  railroad  attaches  directly  to  the  intra- 
state traffic,  and  as  to  what  part  of  the  present  fair  value  of  the 
railroad  property  (even  if  that  be  known)  is  devoted  to  intra- 
state use.  Apportitaments  of  common  expenses  and  property 
used  in  common  constitute  most  difficult  and  intricate  problems, 
even  when  the  question  is  limited  to  the  apportionment  of  the 
cost  of  service  between  the  passenger  and  freight  business,  and 
the  complication  is  enormously  increased  when  the  expenses  in- 
curred respectively  in  interstate  and  intrastate  traffic  are  to  be 
allocated.  Units  of  service  in  common  use  are  the  passenger 
mile  for  the  passenger  business,  and  the  ton  mile  for  freight,  but 
these  units  are  not  commensurate  and  a  service  unit  for  both 
passenger  and  freight  is  yet  to  be  devised,  unless  perhaps  it  be 
the  gross-ton  mile,  meaning  by  that  a  net  ton  of  passengers  with 
its  proportion  of  train  weight,  or  a  net  ton  of  freight  with  its 
proportion  of  train  weight,  moved  a  distance  of  a  mile. 

In  the  past  it  has  been  the  rule,  rather  than  otherwise,  to 
apportion  the  expenses  between  interstate  and  intrastate  traffic 
on  the  proportion  of  the  gross  revenue  accruing  to  each,  with  a 
percentage  added  to  the  intrastate  revenue  before  making  the 
division  as  stated  in  the  Western  E.  Co.  v.  Railroad  Commission, 
197  Fed.  954,  1.  c.  964. 

"Various  rules  have  been  followed  by  the  courts  and  text  writ- 
ers; but,  as  the  master  correctly  observes,  in  all  the  cases  since 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418,  distribution  of  operating  expenses  has  been  affected  in  pro- 
portion to  the  gross  revenue,  with  an  extra  load  for  local  busi- 
ness varying  in  amount  according  to  the  varying  conditions,  and 
such  distribution  made  by  experts  skilled  in  railroad  transpor- 
tation, with  practical  uniformity,  has  been  accepted  by  the  courts 
in  ascertaining  the  value  of  the  property  the  carrier  devotes  to 
its  local  business.  In  no  case  which  the  writer  has  examined  has 
any  testimony  ever  been  given  that  the  cost  of  earning  a  dollar 
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in  intrastate  traffic  was  less  than  10  per  cent  more  on  the  dollar 
than  the  average  cost  of  earning  a  dollar  on  all  traffic,  and  in 
nearly  all  the  cases  the  excess  cost  of  doing  intrastate  business 
was  shown  to  be  far  more." 

The  inherent  fallacy  of  the  revenue  basis  and  the  lack  of  cer- 
tain evidence  as  to  the  relation  of  the  average  cost  of  intrastate 
and  interstate  hauls  are  clearly  and  convincingly  pointed  out  in 
the  decision  of  the  Supreme  Court  of  the  United  States  in  the 
Minnesota,  Missouri,  and  Arkansas  Kate  Cases.  In  the  Mis- 
souri Rate  Cases  (Knott  v.  Chicago,  B.  &  Q.  K.  Co.)  230  TJ. 
S.  474,  1.  c.  504,  57  L.  ed.  1571,  1693,  33  Sup.  Ct.  Kep.  976, 
the  court  used  the  following  language : 

"A  large  part  of  the  controversy  relates  to  the  division  of 
expenses  between  the  interstate  and  intrastate  traffic  It  is 
contended  by  the  defendants  that  the  division  should  have  been 
made  with  respect  to  freight  according  to  the  relation  of  ton 
miles,  and  that  the  passenger  expense  should  have  been  divided 
according  to  the  relation  of  "passenger  miles,  or,  to  include  an- 
other factor  upon  which  the  defendants  insist,  according  to  pas- 
senger miles  and  'service  rendered,'  meaning  by  the  latter  that 
the  quality  of  the  service  should  be  taken  into  account. 

"The  court  made  the  division  in  each  case  upon  the  basis  of 
gross  revenue  with  an  addition  for  the  extra  cost  of  intrastate 
traffic,  this  being  estimated  at  not  less  than  50  per  cent  in  the 
case  of  freight,  and  not  less  than  25  per  cent  in  the  case  of  pasr- 
sengers. 

"It  is  evident  that  in  an  apportionment  of  expenses  either 
upon  the  revenue  method,  or  upon  the  ton-mile  and  passenger- 
mile  method,  relations  may  be  assumed  which  do  not  in  fact 
exist  Thus,  a  division  of  expenses  according  to  gross  revenue 
assumes  that  the  cost  in  relation  to  revenue  is  the  same  with 
respect  both  to  intrastate  and  interstate  traffic;  in  fact,  it  may 
be  very  different.  A  greater  average  sum  may  be  charged  for 
intrastate  than  for  interstate  hauls;  and  this  greater  sum  may 
or  may  not  be  equal  to  the  difference  in  cost.    .    .    . 

"On  the  other  hand,  a  division  according  to  ton  miles  assumes 
that  the  cost  of  moving  a  ton  of  intrastate  freight  1  mile  is  the 
same  on  the  average  as  the  cost  of  moving  a  ton  of  interstate 
freight  1  mile.     If  the  average  cost  differs  in  the  two  classes 
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of  traffic,  the  difFerence  must  be  allowed  for  in  order  to  make  a 
correct  apportionment  of  the  total  expense.    •    •    • 

*We  have  then  in  substance  the  same  question  that  was  pre- 
sented in  the  Minnesota  Cases  with  respect  to  the  evidence  of  the 
additional  cost  of  transacting  the  intrastate  business.  There  are 
numerous  expressions  of  judgment  on  the  part  of  the  witnessea 
as  to  the  amount  of  the  intrastate  cost,  some  estimating  it  on  tho 
revenue  basis  and  others  on  the  ton-mile  basis.  The  estimates 
took  a  similarly  wide  range^  making  the  cost  of  the  intrastate 
or  short-haul  business  from  two  to  eight  or  more  times  that  of 
the  interstate  or  long-haul  business.  There  was  also  testimony 
on  each  side  as  to  certain  tests,  but  these  covered  only  a  few 
days.  We  can  reach  no  different  conclusion  from  that  stated  in 
the  decision  to  which  we  have  referred,  that,  in  an  issue  of  this 
character,  involving  the  constitutional  validity  of  state  action, 
general  estimates  of  the  sort  here  submitted  with  respect  to  a 
subject  so  intricate  and  important  should  not  be  accepted  as  ade- 
quate proof  to  sustain  a  finding  of  c6nfiscation.  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  U.  S.  352,  57  L.  ed.  1511,  48 
L.RA.(N.S.)  1151,  38  Sup.  Ct.  Rep.  729." 

With  the  revenue  basis  and  other  bases  in  evidence  dependent, 
as  they  were,  on  opinion  estimates  of  excess  costs  of  intrastate 
traffic  in  varying  amounts,  disapproved  by  the  highest  authority, 
and  the  basis  of  use  and  the  necessity  for  a  common  unit  to  derive 
unit  costs  of  different  classes  of  service  suggested,  applicants  in 
these  cases  urge  upon  us  the  carriers'  formula,  contending  that  it 
provides  a  detailed  scheme  by  means  of  which  revenues,  expenses, 
and  property  values  may  be  properly  assigned  to  intrastate 
freight  and  passenger  traffic  on  the  basis  of  use.  The  carriers' 
formula  is  too  lengthy  to  set  out  in  detail,  consisting,  as  it  does, 
of  over  forty  printed  pages,  but  a  general  outline  of  the  formula 
is  given  on  pages  2  to  4  of  exhibit  No.  1,  which  read  as  follows : 

"Illustrative  Diagram  of  the  Distinction  between  *Line'  and 
'TerminaP  Traffic  and  Expenses  at  Various  Classes  of  Sta- 
tions as  Used  in  This  Formula. 

^^Diagram. 
"A.  Local  station. 
"B.  Junction  with  foreign  road.     Interchange  point 

P.U.R.1916A. 


Digitized  by 


Google 


IN  RE  ATCHISON,  T.  &.  S.  F.  R.  CO  613 

"C.  Junction  with  branch  linei* 

"D.  Junction  with  both  foreign  road  and  branch  line. 

"E.  Division  terminal.     Local, 

^'Expenses  for  train  orders,  crossing  flagmen,  passenger  switch- 
ing, and  interlockers  are  ^line.'  Otherwise  all  expense  at  ^A' 
station  is  HerminaL' 

"All  expense  at  *B^  station  is  Herminal.' 

"All  expense  attaching  to  traffic  passing  through  ^C  station 
going  to  and  coming  from  branch  line  points  is  ^ine.' 

"All  other,  i.  e.,  that  which  originates  or  terminates  at  this 
station,  is  ^terminal/ 

"All  expense  attaching  to  traffic  passing  through  Ty  station 
to  or  from  branch  line  points  is  'line.' 

"All  other,  including  that  going  to  or  from  connecting  foreign 
road,  is  ^terminaL' 

"All  expense  attaching'  to  traffic  passing  through  'E'  station  is 
'line/     All  other  is  'terminal.' 

^^Uxplanatory. 

"Line  expenses  are  those  which  attach  to,  are  directly  con- 
nected with,  or  are  occasioned  by,  the  transportation  (movement) 
of  traffic  from  place  of  receipt  (one  terminal)  to  the  point  of 
delivery  (another  terminal).  Any  service  performed  in  the 
movement  between  these  termini  is  a  line  service,  and  any  ex- 
pense incident  thereto  constitutes  a  line  expense. 

"  'TerminaF  expenses  are  those  which  attach  to,  or  are  con- 
nected with  or  occasioned  by,  the  securing,  receiving,  loading, 
or  otherwise  preparing  traffic  for  movement,  and  the  unloading, 
delivery,  and  other  outlay  incident  to  the  disposition  of  the  traf- 
fic at  delivering  or  terminal  station.  Any  service  incident  thereto 
and  any  expense  incurred  in  connection  therewith  constitutes  a 
'terminar  expense* 

"Examples:  The  expense  of  making  up  of  a  passenger  train 
at  a  terminal  is  a  line  expense,  because  it  is  a  service  performed 
for  the  movement  of  passengers  throughout  the  entire  route,  and 
would  be  necessary  even  if  there  were  no  passengers  to  be  moved 
from  the  terminal.  The  stopping  of  a  passenger  train  at  any 
station  to  let  on  or  off  passengers  constitutes  a  terminal  expense 
because  it  serves  the  public  at  that  station.  The  switching,  dis^ 
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tribution,  and  collecting  of  freight  cars  at  any  station  is  a  termi- 
nal expense  for  the  reason  that  it  is  occasioned  by  the  existence 
of  such  station.  A  junction  with  a  foreign  line  does  not  alter 
the  case,  because  the  station  is  the  terminal  for  sucH  freight  as 
comes  from  or  goes  to  such  foreign  lines.  Traffic  passing  through 
a  station  which  is  a  junction  with  a  branch  line,  going  to  or 
coming  from  branch-line  points,  even  though  handled  at  such 
station,  is  line,  because  it  would  have  required  the  same  service 
had  there  been  no  station  at  that  point." 

"General  Outline  of  Plan  for  Accumulating  Data  and  Distribut- 
ing Expenses  in  Order  to  Ascertain,  as  Nearly  as  Possible, 
the  Costs  of  Transporting  and  Handling  Intrastate  and 
Interstate  Freight  and  Passenger  Traffic 

** Scope  of  Plan. 

'The  plan  contemplates  the  allocation  or  apportionment  of 
expenses  into  the  following  subdivisions,  and,  as  far  as  possible, 
in  the  order  specified,  viz. : 

"(1)  The  apportionment  of  expenses  as  between  states. 

"(2)  Separation  of  entire  expenses  in  the  state  under  review 
between  'terminal,'  or  station  expense,  and  ^ine'  or  hauling  ex- 
pense. 

"(3)  Apportionment  of  both  line'  and  'terminal'  expenses 
between  freight  and  passenger. 

"(4)  Apportionment  of  freight  expenses,  both  line'  and 
'terminal,'  between  intrastate  and  interstate  traffic. 

"(5)  Apportionment  of  passenger  expenses,  both  'line'  and 
'terminal,'  between  intrastate  and  interstate  traffic. 

^'Line  Expenses. 

^TLine  expenses,  referred  to  under  item  2,  are  such  as  are 
necessary  to  or  are  included  exclusively,  or  substantially  exclu- 
sively, in  the  hauling  of  traffic  or  operating  road-train  service 
through  and  within  the  state,  and  should  include  the  following 
classes  of  maintenance  and  operation  expenses: 

^'Maintenance  of  Line. 

'^Maintenance  of  main  and  passing  tracks,  tracks  at  division 
or  train  terminals  used  exclusively,  or  nearly  exclusively,  in 
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making  up  and  breaking  up  trains  at  points  where  trains  are 
started  and  terminated,  in  reclassifying  and  storing  through  cars 
and  through  trains  and  passing  them  through  yards,  coach-clean- 
ing tracks,  tracks  used  for  storing  caboose  cars  and  wrecking  out- 
fits, tracks  to  and  from  coal  chutes,  shops,  engine  houses,  and 
turntables  at  points  where  no  regular  switching  service  is  main- 
tained, and  suitable  proportion  of  such  tracks  at  points  where 
switching  service  is  maintained,  based  on  relative  use  made 
thereof  by  line  and  terminal  operations ;  maintenance  of  bridges, 
trestles,  culverts,  signals,  crossings,  and  signs  pertaining  to  tracks 
and  structures  classed  under  this  head ;  maintenance  of  right  of 
way,  snow  and  sand  fences.  Maintenance  of  buildings,  struc- 
tures, and  other  facilities  devoted  exclusively  to  road-train  opera- 
tion; also  suitable  use  proportion  of  such  buildings,  structures, 
and  facilities  as  are  regularly  used  jointly  in  line  and  terminal 
operation.  Line  proportion  of  maintenance  of  road  and  switch 
locomotives;  also  line  proportion  of  maintenance  of  traffic  and 
work  cars. 

'^Operation  of  Lines. 

"Expense  of  operating  trains  while  en  route,  and  through 
trains  through  terminals;  also  expenses  at  branch  line  junctions 
which  attach  to  traffic  passing  through  such  junctions  going  to 
and  coming  from  points  beyond,  also  including  suitable  propor- 
tion of  supervision,  casualties,  damages,  etc 

'^Terminal  Expenses. 

"Terminal  expenses  are  such  as  are  incurred  in  originating, 
terminating,  and  handling  traffic  at  stations  and  to  and  from 
trains  on  which  transported,  including  the  rec^tion  and  deliv- 
ery of  traffic  interchanged  with  foreign  lines;  also  transferring 
cars,  freight  and  passenger,  at  junction  points  with  foreign  lines. 
(Such  transfers  to  branch  lines  are  line.)  The  following  classes 
of  maintenance  and  operation  expenses  are  to  be  included  under 
this  head : 

^^Maintenance  of  Terminals. 

"Maintenance  of  depot,  house,  storage,  industry,  team,  trans- 
fer, scale,  stock-yards  tracks,  tracks  used  exclusively,  or  sub- 
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stantially  exclusively,  for  classifying  station  and  transfer  car» 
(tracks  used  for  handling  traffic  passing  through  branch  line 
junctions  and  through  trains  requiring  reclassification,  should 
be  classed  as  line).  Suitable  use  proportion  of  tracks  leading 
to  and  from,  also  at,  ooal  chutes,  water  tanks,  engine  houses, 
shops,  turntables,  and  repair  yards.  Maintenance  of  terminal 
buildings  and  structures,  such  as  freight  and  passenger  depots, 
warehouses,  platforms,  etc.,  not  occupied  or  exclusively  used  by 
employed,  chargeable  to  line  operations,  and  suitable  use  propor- 
tion of  such  as  are  used  in  common  for  line  and  terminal  opera- 
tions. Maintenance  of  loading,  unloading,  and  transferring  plat- 
forms, stock  yards,  elevators,  coal  and  ore  docks,  scales,  hay 
houses,  and  all  other  facilities  used  in  originating  and  destina- 
tion terminal  operations;  also  terminal  operation  proportion  of 
maintenance  of  locomotives  and  traffic  and  work  cars. 

^'Operation  of  Terminals. 

"Under  terminal  operations  should  be  classed  all  expenses 
incurred  in  operating  the  terminal  facilities  previously  described. 
There  should  be  included  all  station  expense  other  than  that 
devoted  to  line  operations.  All  yard  expenses  incidental  to 
switching  station  cars  to  and  from  trains,  depots,  warehouses, 
industries,  connecting  lines,  stock  yards,  and  elevators  (not  in- 
cluding the  work  of  reclassifying  through  trains  at  intermediate 
terminals,  nor  the  switching  or  handling  of  traffic  passing  through 
branch  line  junctions  going  beyond),  and  suitable  proportion  of 
supervision,  casualties,  damages,  etc.  Under  this  head  should 
also  be  classed  all  traffic  expenses  incurred  in  solicitation  of  pas- 
sengers and  freight  and  originating  traffic;  also  weighing  and 
demurrage  bureaus,  traffic  associations,  etc.,  and  there  should 
also  be  included  a  suitable  proportion  of  general  expenses, 

^'Expenses  of  Local  and  Through  Trains. 

'Tin  order  that  a  representative  separation  of  freight  train 
expenses  between  local  and  through  trains  can  be  made,  super- 
intendents' offices  and  fuel  supervisors  will  arrange  to  keep 
separate  account  of  the  wages  paid  and  fuel  consumed  by  the 

following  classes  of  trains,  viz.,  way  freight,  other  freight,  mixed, 
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and  passenger.  The  enginemen's  and  trainmen's  wages  of  each 
dafiB  of  trains  should  be  stated  separately. 

^^Note  1.  The  order  of  assignment  of  expenses  contained 
herein  may  be  deviated  from  to  accord  with  most  convenient 
method^  so  long  as  the  results  reached  are  representative. 

"Note  2.  Mixed-train  locomotive  miles  are  apportioned  to 
freight  and  passenger  in  the  ratio  that  the  respective  freight  and 
passenger  gross  ton  miles  in  mixed  trains  bear  to  the  total  gross 
ton  miles  of  such  trains. 

"Note  3.  The  term  locate  direct,^  as  used  throughout  the 
formula^  contemplates  such  an  analysis  of  expenditures  as  to 
conform  to  the  actual  location  of  all  items  which  are  exclusive 
in  their  nature. 

"Note  4.  Under  assignment  of  'expenses  to  states/  the  term 
'common'  used  in  connection  with  the  maintenance  of  way  and 
structure  accounts,  refer  particularly  to  work  performed  in  com- 
mon and  to  overhead  expenses,  and  not  to  the  expense  attending 
work  across  state  lines  which  should  be  located  direct  to  states 
benefited  on  basis  of  track  mileage  involved." 

Voluminous  evidence  in  considerable  detail  on  behalf  of  the 
carriers  is  before  us  in  regard  to  this  formula.  The  carriers' 
main  witnesses  on  this  phase  of  these  cases,  men  experienced  in 
railroad  service,  were  Mr.  Frank  Nay,  comptroller  of  the  Chi- 
cago, Kock  Island,  &  Pacific  Railway  Company,  who  presented 
exhibit  No.  1,  the  carriers'  formula,  and  explained  in  a  general 
way  the  principles  of  the  many  apportionments  therein ;  Mr.  T. 
A.  Hamilton,  supervisor  of  efficiency  of  the  St.  Louis  &  San 
Francisco  Railroad,  who  testified  at  length  as  to  the  engine  ton- 
mile  basis  of  division  of  maintenance  of  way  and  structure  ac- 
counts, Nos.  2  to  10,  between  passenger  and  freight  service  and 
also  as  to  analysis  of  the  method  of  obtaining  line  and  terminal 
expenses  of  trains,  stations,  and  tracks ;  Mr.  A.  L.  Conrad,  assist- 
ant general  auditor  of  the  Atchison,  Topeka,  &  Santa  Fe  Rail- 
way Company,  who  testified  as  to  the  practical  application  of  the 
formula  and  the  test  on  the  Santa  Fe  lines  using  the  formula, 
with  a  description  of  the  work  of  gathering  and  compiling  the 
data  used;  and  Mr.  W.  E.  Symons,  consulting  engineer  and 
railway  expert,  who  testified  as  to  the  relative  damage  to  equip- 
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ment  in  line  and  terminal  service  and  as  to  the  division  of  repairs 
between  line  and  terminal  expense ;  others  of  carriers^  witnesses, 
testifying  as  to  the  application  of  the  formula  to  their  individual 
lines,  also  testified  as  to  the  reliability  of  the  fonnula  and  as  to 
details  of  its  plan  and  bases  of  apportionment.  On  behalf  of 
the  Commission,  its  chief  accountant,  Mr.  J.  M.  McShane,  and 
its  statistician,  Mr.  T.  J.  Murphy,  experienced  accountants,  but 
of  more  limited  experience  in  railroad  operation,  presented  vital 
evidence  in  the  form  of  a  modification  of  the  carriers'  formula 
in  essential  details,  which,  if  carried  out,  would  apparently 
change  the  results  of  the  apportionments  very  materially;  and 
its  chief  rate  expert,  Mr.  0.  B.  Bee,  testified  as  to  the  engine 
ton-mil©  basis  reflecting  potentiality  rather  than  performance. 
While  recognizing  the  unbiased  attitude  which  we  expect  from 
witnesses  in  the  employ  of  the  Commission,  it  is  the  policy  of  the 
Commission  to  scrutinize  their  evidence  with  the  same  care  as 
that  of  other  witnesses  in  the  attempt  to  arrive  at  the  facts  and 
their  reasonable  interpretation  in  what  would  otherwise  be  strictly 
ex  parte  proceedings. 

The  formula  presents  an  elaborate  detailed  program  for  assign- 
ing to  intrastate  traffic  revenues  and  expenses  independently,  and 
the  apportionment  of  property  values  largely  upon  the  basis  of 
the  results  of  the  apportionment  of  expenses,  showing  much 
ingenuity  and  care  in  its  preparation.  The  proper  assignment 
of  revenues  appears  to  present  no  considerable  difficulties  in 
principle,  though  it  is  evident  that  the  interstate  revenues  cannot 
be  directly  localized  to  a  state,  but  are  opportioned  on  the  basis 
of  mileage  prorate,  including  equivalent  mileage  for  terminal 
cost. 

The  record  does  not  show  that  applicants  followed  the  formula 
in  allocating  the  interstate  revenue  to  the  state  of  Missouri.  In 
fact,  one  of  applicant's  witnesses,  Mr.  E.  W.  Peabody,  statistician 
of  the  Missouri,  Kansas,  &  Texas  Railway  Company,  testified : 

"No,  sir;  because  there  is  no  method  that  I  know  of,  for 
which  we  have  data,  to  enable  us  to  make  what  I  would  consider 
a  proper  assignment  of  interstate  revenues  as  between  the  states 
traversed.    .    •    . 

"We  have  a  very  marked  example  of  the  absolute  inconsistency 
of  that  in  Kansas  City.     We  will  assign  on  a  mileage  prorate  on 
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a  dliipinent  moving  from  Kansas  City  down  into  Tezas^  less  than 
1  per  cent  of  the  revenue  in  the  state  of  Missouri,  because  it  is 
handled  less  than  1  per  cent  of  the  distance.  That  revenue 
would  not  begin  to  cover  the  expense  of  handling  that  shipment 
in  the  Kansas  City  terminals." 

Though  a  proper  allocation  of  interstate  revenue  to  the  state 
apparently  has,  so  far  as  we  can  see,  no  direct  effect  upon  the 
intrastate  revenue  received  within  a  state,  yet  the  awkwardness 
of  the  assignment  to  states  is  apparent  in  this  as  in  other  parts 
of  the  formula;  so  much  so  that  it  would  seem  preferable  to  at- 
tempt to  carve  out  the  intrastate  allocation  for  each  state  from 
the  railroad  system  as  a  whole,  rather  than  attempt  to  divide  the 
interstate  figures  between  states. 

It  appears  that  the  apportionment  of  property  values,  as  speci- 
fied in  the  formula,  were  not  carried  out  in  detail  in  the  applica- 
tion of  the  formula,  particularly  as  to  location  direct,  where  it 
might  be  possible,  and  the  main  issue  as  to  the  reasonableness  of 
the  formula  hinges  upon  the  plan  and  principles  to  be  used  in 
the  assignment  of  expenses.  It  should  be  noted  here  that  the 
effect  of  the  formula  is  cumulative,  in  that  an  undue  amount 
assigned  to  intrastate  expenses  will  result  in  assigning  an  undue 
amount  of  intrastate  property  value  in  apportioning,  the  property 
used  in  common. 

The  five  main  steps  prescribed  in  the  formula  for  the  allo- 
cation of  expenses  involve  a  number  of  bases  of  apportionment. 
These  various  bases  of  apportionment  are  arbitrary  and  open 
to  question.  They  are  supported  largely  by  opinion  evidence 
of  applicant's  witnesses.  Considering  location  to  the  state  of 
Missouri,  the  carriers'  formula  locates  direct  to  this  state  all 
expenses  of  maintenance  of  way  and  structures,  except  general 
office  expenses,  general  shop  expenses,  and  stores  expenses  (as 
well  as  locating  to  the  state  all  property  situated  therein).  Gen- 
eral office  expenses  are  assigned  to  the  state  as  an  overhead; 
that  is,  on  the  proportion  of  the  general  expenses  assignment  to 
states.  Greneral  shop  and  stores  expenses  are  assigned  on  the 
basis  of  an  assignment  of  maintenance  of  equipment  to  the  states. 
Some  of  the. carriers  have  large  freight  terminals  located  in  St. 
Louis  on  the  eastern  border  of  the  state,  and  in  Kansas  City  on 
the  western  border,  which,  because  of  their  location  requiring  the 
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cToseing  of  the  state  line,  are  in  use  for  interstate  traffic  only. 
Hefe  appears  the  only  possibility  of  direct  allocation  of  expenses 
and  property  direct  to  interstate  traffic  brought  to  our  attention. 
The  carriers'  formula  does  not  recognize  this  direct  allocation. 
For  example^  it  appears  that  the  St.  Louis  &  Southwestern  Rail- 
way Company  includes  in  its  estimate  of  value  the  large 
"Florida"  yards  located  in  St.  Louis,  to  and  from  which  this 
company  hauls  only  interstate  freight.  We  are  assured,  however, 
by  counsel  that  the  expenses  of  this  freight  terminal  are  not 
included  in  the  exhibits  presented.  Assuming  this  to  be  so,  the 
formula  had  to  be  adjusted  and  changed  to  meet  this  condition, 
and  should  probably  also  have  been  changed  to  exclude  the 
Florida  yards  from  estimates  of  value  in  connection  with  intra- 
state traffic,  if  as  testified  it  is  not  used  therefor. 

The  Missouri,  Kansas,  &  Texas  Railway  Company  "freight 
facilities  in  Kansas  City  are  not  used  at  all  in  intrastate  busi- 
ness. The  same  would  be  true  of  passengers,  but  we  haven't 
any;  we  are  merely  tenants  there."  Yet  instead  of  direct  allo- 
cation of  expenses  (and  value)  to  interstate  traffic,  such  expenses 
are  assigned  under  the  formula,  first  to  the  state,  and  then,  for- 
sooth, dependence  is  placed  upon  the  rest  of  the  formula  to  prop- 
erly allocate  them.  In  this  the  formula  directly  contradicts  the 
one  indisputable  principle  of  apportionment  of  expenses,  namely, 
that  expenses  incurred  solely  for  one  kind  or  class  of  traffic 
should  be  assigned  thereto.  The  reason  for  assignment  accord- 
ing to  the  formula  is  given  by  applicant's  witness  Peabody. 

"Q.  But  I  understood  you  to  say  that  under  the  Oklahoma 
formula  in  apportioning  expense  you  always  located  it  direct 
where  it  was  exclusively  assignable  to  one  class  of  traffic.  Now, 
why  should  not  that  rule  apply  in  the  case  of  the  terminals  in 
Kansas  City,  if  they  are  used  exclusively  for  interstate  traffic 
and  are  never  used  for  intrastate  traffic  ?  Why  should  intrastate 
traffic  be  charged  up  with  the  value  of  those  terminals  ? 

"A.  Because  to  get  a  correct  result  you  must  either  regard  the 
property  as  a  whole,  and  take  an  average,  or  else  you  must  take 
each  individual  facility  by  itself  and  allocate  to  its  usa  To  pick 
out  one  facility  which  you  happen  to  know,  without  a  special 
investigation,  was  exclusively  interstate,  and  to  assign  that  to 
interstate,  without  at  the  same  time  making  an  analysis  so  as  to 
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be  able  to  assign  exclusively  to  intrastate  those  facilities  which 
are  used  exclusively  for  intrastate  business,  gives  you  a  false 
result." 

In  this  connection  it  may  be  observed  that  no  witness  pointed 
out  definitely  any  facility  or  expense  attaching  exclusively  to 
intrastate  business. 

The  freight  terminals  of  the  Chicago,  Bock  Island,  &  Pacific 
Bailway  Company  at  Kansas  City  are  located  across  the  Missouri- 
Kansas  state  line,  and  the  expenses  at  those  terminals  are  as- 
signed to  these  states  on  the  basis  of  the  cars  handled  in  and 
out  for  each  state.  Practically  no  intrastate  traffic  enters  or 
leaves  these  terminals;  yet  part  of  the  expenses  at  these  termi- 
nals was  assigned  under  the  carriers'  formula  to  intrastate  traffic. 
Applicant's  witness,  Hermany,  auditor  of  disbursements,  testi- 
fied as  to  this : 

"Q.  Was  any  of  that  68  per  cent  that  was  assigned  to  Missouri 
assigned  to  intrastate  business  in  Missouri  ? 

^^A.  In  this  way:  That  the  division  between  interstate  and 
intrastate  was  made  for  the  state  as  a  whole.  In  that  way  a 
part  of  the  Kansas  City  terminal  expense  was  assigned  to  intra- 
state traffic.  On  the  other  hand,  however,  a  part  of  the  intra- 
state expense  all  over  the  state  was  also  assigned  to  interstate 
traffic  on  account  of  those  expenses  for  the  Kansas  City  terminal 
division." 

And  further, 

"Q.  Is  there  any  freight,  intrastate,  in  or  out  of  this  terminal, 
in  the  state  of  Missouri  ? 

"A.  No ;  practically  none,  you  might  say." 

As  to  the  Atchison,  Topeka,  &  Santa  Fe  freight  terminals 
at  Kansas  City,  the  formula  failed  to  meet  the  conditions.  The 
applicant's  witness  Conrad,  who  had  charge  of  the  test  made  on 
the  Santa  Fe  under  the  carriers'  formula,  testified : 

"The  formula  does  not  comprehend  that  condition,  therefore 
we  had  to  devise  a  formula  of  our  own  for  that  purpose.  I  could 
go  into  details  on  that  formula  if  it  is  thought  necessary,  but 
the  general  description  I  have  given  fits  it  very  well." 

And  further,  we  are  assured  by  this  same  witness, 

"There  is  not  1  cent  of  freight  terminal  expense  at  Kansas 
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City  that  has  been  assigned  against  the  state  freight  in  these 
five  months'  statistics." 

But  this  was  on  account  of  abandoning  the  formula^  and  not 
because  it  was  followed. 

In  the  next  division  of  expenses  between  line  and  terminal, 
the  general  idea  seems  to  be  that  two  terminal  expenses  atlach 
to  the  state  shipment;  only  one  tenninal  expense  attaches  to  an 
interstate  shipment  originating  or  terminating  in  the  state,  and 
no  terminal  expense  attaches  to  trans-state  business.  The  word 
"terminal"  is  given  a  definition,  as  appears  from  the  part  of  the 
formula  already  quoted,  so  as  to  make  terminal  expenses  attach 
only  to  shipments  originating  and  terminating  at  the  terminal 
where  the  expenses  accrue;    Applicant's  witness  Nay  testified : 

"Every  bit  of  the  service  formerly  called  terminal,  which  is 
applied  to  cars  coming  through  the  yard,  is  classed  as  line  serv- 
ice in  this  formula,  and  only  that  which  pertains  to  the  traffic 
originating  and  destinating  at  the  station  is  classed  as  tenninal ;  it 
is  well  to  keep  that  in  mind  all  the  way  through." 

On  being  recalled,  this  same  witness  testified  as  follows : 

"Q.  Is  not  that  the  same  idea  that  Mr.  McShane  has  carried 
out  in  his  recommendation  ?    If  not,  how  does  it  differ  i 

"A.  It  differs  in  this :  You  will  notice  the  first  line :  My  un- 
derstanding of  Mr.  McShane's  formula  is  that  he  includes  the 
handling,  Mr.  Commissioner,  and  not  the  expense  of  getting 
the  freight  to  and  from  the  trains  in  carload  lots.  Mr,  McShane 
includes  the  handling  of  the  freight  in  the  warehouse  over  tlie 
platform,  all  handling  up  to  the  time  it  is  loaded  in  the  car  or 
After  it  is  unloaded  from  the  car,  but  when  the  car  begins  to 
move  on  an  industry  track  Mr.  McShane  classes  that  movement 
as  a  ^line'  expense,  while  the  carriers  class  that  movement  as  a 
^terminal'  expense  all  the  way  along  until  it  is  placed  in  the 
train  and  the  train  is  ready  to  move.  When  the  train  is  ready 
to  start  from  that  station  then  the  4ine'  expense  begins." 

It  appears  that  in  the  details  of  the  formula  the  carriers  did 
not  follow  th6  definition  of  "line"  and  "terminal,"  as  stated  bt 
themselves,  but  included  movements  of  freight  originating  or  ter- 
minating at  the  terminal  as  "terminal  expense,"  whereas,  move- 
ment of  freight  through  the  terminal  was  classified  as  "line,"  in- 
volving great  complexity  in  separating  the  cost  of  any  switching 
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movements.  For  example,  a  freight  train  containing  freight  cars, 
8ome  destined  to  Kansas  City  and  some  beyond,  arrives  at  Kansas 
City  and  is  broken  up  in  classification  yards  in  the  state  of  Kan- 
sas, the  cars  destined  to  team  tracks  or  industries  in  Kansas  City, 
Missouri,  after  being  classified  are  hauled  thereto,  the  cars  des- 
tined Beyond  are  made  up  into  trains  going  in  the  proper  direc- 
tion ;  under  the  carriers'  formula,  with  their  interpretation  of  the 
definitions,  where  does  the  terminal  expense,  as  distinguished 
from  line  expense,  begin  to  accrue,  when  the  train  reaches  the 
classification  yards,  when  it  is  switched  to  the  team  track,  or  after 
it  has  been  placed  on  the  team  track  ?  We  are  inclined  to  agree 
with  the  Conmiission's  accountant  and  statistician's  interpretation 
of  the  carriers'  definition,  though  we  have  grave  doubts  as  to 
the  possibility  of  accurately  carrying  through  the  minute  details 
of  the  divisions  involved  in  the  assignment  first  to  the  state  and 
then  to  line  and  terminal  over  a  period  of  time  sufficient  to  es- 
tablish a  presumption  of  reasonableness.  Under  the  carriers' 
formula,  a  large  part  of  the  repairs,  renewals,  and  depreciation 
of  equipment  are  assigned  to  terminal.  This  assignment  is  based 
upon  the  testimony  of  Mr.  Symons  to  the  effect  that  a  large  part 
of  the  damage  to  equipment  is  received  in  terminal  movements, 
for  instance,  65  per  cent  of  the  repairs  on  freight  cars  is  as- 
signed to  terminal  expense.  While  we  can  understand  how  dam- 
age to  oars  is  occasioned  by  starting  and  stopping  and  switching 
trains,  as  well  as  in  movement  over  the  road  at  more  uniform 
speed,  or  in  accidents,  and  the  testimony  of  Mr.  Symons  as  to 
the  large  amount  of  repairs  of  equipment  occasioned  by  switch- 
ing at  terminals  as  that  word  is  ordinarily  used,  yet  in  assign- 
ing such  large  proportion  of  repairs  of  equipment  as  well  as  re- 
newals and  depreciation  thereon,  and  even  wages  of  engine  and 
train  crews  to  terminal  expenses,  the  result  appears  to  be  to  at- 
tach to  shipments  originating  within  the  state  expenses  which 
should  be  shared  by  the  much  larger  proportion  of  freight  handled 
through  terminals. 

In  the  division  of  line  expenses  between  passenger  and  freight, 
the  principal  basis  of  apportionment  is  the  engine  ton  mile  ap- 
plied to  accounts  2  to  10  of  maintenance  of  way  and  structures. 
The  number  of  engine  ton  miles  in  passenger  or  freight  service 
is  obtained  by  taking  the  average  weight  of  each  engine  and 
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tender  in  working  order  and  multiplying  it  by  the  number  of 
miles  it  travels;  contrary  to  the  contention  of  applicants^  it  re- 
flects neither  the  speed  nor  time  in  service,  but  involves  only 
weight  and  distance.  The  weight  of  the  engine  in  a  general  way 
reflects  its  capacity,  and  there  is  a  general  difference  between 
freight  and  passenger  engines,  in  that  the  passenger  engine  may 
be  designed  to  haul  a  lighter  train  at  higher  speed,  whereas,  the 
freight  engine  may  be  designed  to  haul  heavier  trains  at  slower 
speed. 

An  exhibit  presented  by  the  Commission's  chief  rate  expert, 
compiled  from  data  furnished  by  the  Atchison,  Topeka,  &  Santa 
Fe,  showing  the  actual  results  of  one  day's  service,  divided  into 
separate  trains,  is  sufiicient  to  show  that  individually  the  weight 
of  the  engine  and  the  distance  traveled  do  not  represent  either 
the  tonnage  hauled  or  the  time  in  service.  The  exhibit  further 
shows  that  engines  of  the  same  class  were  run  on  the  same  day 
in  both  passenger  and  freight  service.  The  engines  in  passenger 
service  on  this  day  together  operated  400  miles,  making  94,143 
engine  ton  miles  in  12  hours  and  86  minutes,  with  the  correspond- 
ing gross  ton  mileage  of  402,000;  and  two  freight  engines  to- 
gether operated  190  miles,  making  39,254  engine  ton  miles  in 
8  hours  and  45  minutes,  with  the  corresponding  gross  ton  miles 
of  492,000.  That  is,  the  passenger  engines  made  over  twice  the 
mileage  in  approximately  60  per  cent  more  time,  and  made  ap- 
proximately two  and  one  half  times  as  many  engine  ton  miles, 
but  actually  made  less  gross  ton  miles.  The  engine  ton  mile  basis 
appears  to  apportion  an  undue  amount  of  line  expenses  to  pas- 
senger service. 

With  the  exception  of  exclusive  expenses  interstate  at  those 
terminals  within  the  state  at  the  border  where  no  intrastate  traffic 
is  possible,  there  appear  few,  if  any,  items  of  expense  incurred 
within  the  state  which  can  be  located  direct  to  either  interstate 
or  intrastate  traffic,  for  in  general  interstate  and  intrastate  pas- 
sengers in  varying  and  unknown  proportion  are  transported  in 
the  same  coach  and  the  same  train  at  the  same  time,  and  sta- 
tions and  other  facilities  are  similarly  used.  Interstate  and  in- 
trastate freight  cars  are  hauled  in  the  same  train,  having  the 
same  crew,  and  in  the  same  clf  may  be  less  than  carload  freight, 
both  interstate  and  intrastate.    It  thus  appears  that  to  a  notable 
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degree  the  property  is  in  conunon  use  for  both  kinds  of  traffic, 
interstate  and  intrastate,  and  that  the  expenses  incurred  are  in 
common.  The  divisions  in  the  first  four  main  steps  influence 
largely  the  final  separation  into  interstate  and  intrastate  freight 
and  passenger  expenses  under  the  carriers'  formula.  The  num- 
ber of  tons  handled  is  used  in  the  formula  as  the  unit  to  appor- 
tion terminal  freight  expenses  between  interstate  and  intrastate. 
This  unit  does  not  appear  equitable  as  between  carload  and  less- 
than-carload  freight  terminal  expenses,  though  there  is  a  dearth 
of  evidence  on  this  point,  the  separation  of  freight  traffic  into 
the  general  classes,  carload  and  less  than  carload,  not  being  con- 
templated in  the  formula,  and  the  amounts  and  proportions  of 
each  not  being  in  evidence.  The  number  of  passengers  on  and  off 
trains  is  used  as  the  basis  of  apportioning  terminal  passenger 
eixpenses;  as  to  an  individual  station,  this  does  not  on  its  face 
appear  unreasonable,  but  in  putting  together  all  the  terminal 
passenger  expenses  in  the  state  and  then  dividing  them  on  the  pro- 
portion of  passenger  handlings  interstate  and  intrastate,  it  may 
and  probably  does  occur  that  the  interstate  and  intrastate  pas- 
senger traffic  does  not  actually  participate  in  the  large  expenses 
at  the  large  passenger  terminals  in  the  same  proportion  as  it 
does  in  the  terminal  passenger  expenses  as  a  whole.  In  separat- 
ing line  freight  expenses,  the  gross  ton  mile  is  used  as  a  unit  for 
maintenance  of  way  expenses.  We  have  found  that  the  gross 
ton  mile  gives  reasonable  results  when  applied  to  a  small  road 
to  make  separation  between  passenger  and  freight  carload  and 
less-than-carload  interstate  and  intrastate  when  the  gross  ton 
mile  for  each  class  of  service  is  accurately  determined,  and  that 
this  basis  can  be  applied  to  the  expenses  as  a  whole,  the  result 
being  not  materially  different  from  the  more  detailed  separation 
presented  in  that  case.  (Cases  52  and  176.  In  the  Matter  of  the 
Application  of  the  Missouri  Southern  Railroad  Company  for 
the  Establishment  of  Just  and  Reasonable  Freight  and  Passen- 
ger Rates,  not  yet  reported).  It  occurred  to  us,  however,  to  ex- 
amine the  test  reported  by  the  Santa  Fe  as  to  the  gross  ton  miles, 
inter  and  intrastate  there  used.  These  figures  were  not  directly 
reported,  but  as  the  line  freight  expenses  were  separated  by 
divisions  using  the  basis  of  gross  ton  miles,  it  appeared  that  the 
separation  showed  approximately  8^  per  cent  of  the  line  freight 
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maintenance  of  way  and  structure  expense  was  assigned  intra* 
state.  The  revenue  gross  ton  mileage  for  the  five  months'  period 
of  the  test  was  in  evidence  in  round  numbers  as  545,000,000. 
From  this  we  calculate  that  the  intrastate  gross  ton  miles  were 
approximately  46,000,000.  The  net  ton  miles  intrastate  for  this 
same  period  were  reported  as  5,349,250  intrastate  and  167,790,- 
148  interstate,  from  which  it  appears  that  on  this  line  in  Mis- 
souri for  the  test  period  of  five  months  the  gross  ton  miles  intra- 
state traffic  were  8.56  times  the  corresponding  net  ton  miles,  and 
the  gross  ton  miles  interstate  were  2.98  times  the  net,  that  is, 
the  ratio  of  gross  to  net  ton  miles  is  2.9  times  as  much  intrastate 
as  interstate,  pointing  to  extremely  light  intrastate  loading.  In 
the  Santa  Fe  test  the  gross  ton  miles  appear  to  have  been  calcu- 
lated for  interstate  Und  intrastate  freight  by  trains  and  loaded 
cars,  but  we  understand  the  empties  in  each  train  were  separated 
from  the  trains  and  all  the  empty  ton  miles  were  pooled  over  the 
period  of  the  test  and  then  divided  between  interstate  and  intra- 
state on  the  proportion  of  the  net  ton  miles  of  each.  When  it  is 
considered  that  a  very  small  amount  of  the  freight  on  this  line  in 
Missouri  is  intrastate,  less  than  3  per  cent  measured  in  net  ton 
miles,  and  that  a  large  number  of  empty  cars  are  transported  for 
carload  movements,  it  is  easy  to  see  that  serious  errors  may  be 
occasioned  by  not  assigning  gross  ton  miles  of  empty  cars  to  the 
traffic  for  which  it  is  intended  or  used.  Since  carload  and  less 
than  carload  freight  were  not  separated,  we  cannot  arrive  at  the 
effect  of  the  proportion  of  such  traffic  upon  the  car  loading,  but, 
for  comparison,  we  found  in  the  Missouri  Southern  Case,  already 
referred  to,  that  for  carload  freight  the  gross  ton  miles  were  ap- 
proximately two  and  one  half  times  the  net  ton  miles,  and  for 
less  than  carload  freight,  approximately  four  and  one  half  times, 
and  for  passenger  service  some  twenty-one  times. 

The  formula  requires  a  test  over  a  considerable  period,  ajid 
entails  the  collection  of  voluminous  data  at  considerable  extra 
expense.  Only  two  of  the  fourteen  applicants  in  these  cases  made 
such  tests;  namely,  the  Atchison,  Topeka,  &  Santa  Fe  Railway 
Company,  and  the  Chicago,  Rock  Island,  &  Pacific  Railway 
Company.  In  the  Santa  Fe  test  inspectors  were  employed  to 
collect  the  data  on  trains  and  at  stations,  whereas  these  data  were 
taken  largely  from  conductors'  reports  on  the  Rock  Island.    The 
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Santa  Fe  test  for  the  five  months'  period  was  presented  in  con- 
siderable detail,  and  the  general  results  of  this  test  as  presented 
to  us  showed  a  percentage  of  excess  cost  on  intrastate  freight 
over  interstate  freight  of  305.2,  and  on  intrastate  passenger 
traffic,  an  excess  of  78.2  per  cent,  that  is,  that  the  average  cost 
per  net  ton  mile  of  intrastate  freight  is  4.052  times  the  average 
cost  per  net  Ion  mile  of  interstate  freight,  and  that  the  average 
passenger  mile  intrastate  cost  1.782  times  the  interstate.  As  to 
the  Rock  Island  test,  which  was  not  presented  in  the  same  detail 
as  the  Santa  Fe  test,  it  was  testified  that  the  results  showed  the 
intrastate  freight  cost  about  three  times  the  interstate  per  net  ton 
mile,  and  that  the  intrastate  passenger  mile  cost  slightly  over  5 
per  cent  in  excess  of  the  interstate.  Interesting  figures  yjere  de- 
rived from  the  Santa  Fe  test,  such  as  the  following  unit  costs : 

Freight  Service: 

Intrastate  terminal  cost  per  ton  handling 39.1    e. 

Interstate  terminal  cost  per  ton  handling    46.340c. 

Intrastate  line  cost  per  net-ton-mile 0.755c. 

Interstate  line  cost  per  net-ton-mile    367c. 

Passenger  Service: 

Intrastate  terminal  cost  per  passenger  handling    8.764c. 

Interstate  terminal  cost  per  passenger  handling    11.177c. 

Intrastate  line  cost  per  passenger-mile 1.381c. 

Interstate  line  cost  per  passenger-mile    1.164c. 

Of  the  fourteen  applicants,  three,  the  Chicago,  Milwaukee,  & 
St.  Paul  Railway  Company,  the  Kansas  City  Southern  Railway, 
and  the  St.  Louis  Southwestern  Railway  Company,  made  use  of 
the  excess  costs  reported  from  the  test  on  the  Santa  Fe,  and  ap 
portioned  their  freight  expenses  in  Missouri  to  intrastate  service 
in  the  ratio  4,052  times  the  intrastate  net  ton  miles  of  freight  to 
the  interstate  net  ton  miles,  and  their  passenger  expenses  in  Mis- 
souri to  intrastate  service  in  the  ratio  of  2.782  times  the  intra- 
state passenger  miles  to  the  interstate  passenger  miles,  with  the 
exception  that  the  St.  Louis  &  Southwestern  Railway  Company 
made  the  apportionment  of  passenger  expenses  on  the  "straight'^ 
basis,  that  is,  using  no  excess  cost  for  intrastate  passenger  busi- 
ness, while  five  of  applicants,  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company,  the  Missouri,  Kansas,  &  Texas  Railway 
Company,  the  Missouri  Pacific  Railway  Company,  the  St.  Louis, 
Iron  Mountain,  and  Southern  Railway  Company,  and  the  St. 
Louis  &  San  Francisco  Railroad,  used  as  excess  costs  an  average 
from  some  tests  made  in  the  state  of  Oklahoma  168.05  per  cent 
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excess  oost  on  intrastate  freight  and  23.47  per  cent  excess  cost 
on  intrastate  passenger  traffic.  Applicants'  witnesses  testified 
that  excess  costs  obtained  on  one  road  could  with  accuracy  be 
applied  on  another,  and  that  the  results  of  tests  could  be  ina.- 
ported  from  another  state,  if  the  conditions  were  similar.  Most 
of  these  witnesses  appeared  to  be  of  the  opinion  that  the  rela- 
tive average  haul  intrastate  to  interstate  within  the  state  was  a 
controlling  factor  as  to  the  percentage  of  excess  cost,  and  in  a 
general  way  ft  measure  as  to  similarity  of  conditions.  But  the 
ratio  of  average  interstate  haul  in  Missouri  to  the  average  intra- 
state haul  varies  widely  for  five  of  applicant  roads,  in  regard  to 
which  we  have  the  data  ranging  from  96  per  cent  to  300- per  cent ; 
on  one  of  these  roads  the  average  intrastate  haul  for  freight 
being  actually  a  few  miles  longer  than  the  interstate,  and  the 
ratio  of  average  haul  interstate  to  intrastate  for  passenger  service 
varies  about  as  much,  but  is  considerably  larger,  ranging  from 
approximately  200  to  600  per  cent.  Some  of  these  witnesses 
testified  that  the  volume  of  traffic  had  little  or  no  influence  on 
the  excess  cost,  whereas,  the  net  ton  mile  is  used  as  the  divisor 
in  the  tests  of  the  carriers'  formula  to  arrive  at  percentage  ex- 
cess cost  after  the  apportionment  of  expenses  between  inter  and 
intra  state  freight  have  been  carried  out,  and  it  is  a  well-known 
principle  that  increases  in  output  of  volume  of  business  have 
most  substantial  effects  in  reducing  unit  costs.  The  relative 
amount  of  intrastate  business,  as  compared  to  the  total  traffic 
in  and  through  Missouri,  as  measured  in  net  ton  miles  of  freight, 
varied  considerably  on  the  roads  of  applicants  for  which  infor- 
mation is  in  evidence,  being  less  than  3  per  cent  on  the  Santa  Fe, 
approximately  4  per  cent  on  the  Eock  Island,  13  per  cent  on 
the  Iron  Mountain,  and  19  per  cent  on  the  Missouri  Pacific,  for 
the  year  ending  June  30,  1914,  and  the  percentage  passenger 
traffic  intrastate  being  approximately  18  per  cent  on  the  Santa 
Fe,  43  per  cent  on  the  Rock  Island,  57  per  cent  on  the  Iron 
Mountain,  and  77  per  cent  on  the  Missouri  Pacifia  Other  fac- 
tors have  an  influence  on  unit  costs,  and  in  all  probability  upon 
whatever  excess  cost  may  actually  exist  on  intrastate  traffic 
Such  factors  as  the  relations  existing  between  carload  and  lesa- 
than-carload  traffic  interstate  and  intrastate  relations  between 
branch  and  main  line  traffic,  the  preponderance  or  lack  of  large 
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tennmal  facilities,  the  relative  amount  of  through  and  local 
business,  the  quantity  of  business  originating  along  the  line  in 
the  state,  heavy  movement  of  traffic  in  one  or  both  directions,  with 
the  corresponding  movement  of  empties,  all  appear  to  affect  the 
relation  of  average  costs  interstate  and  intrastate.  Even  assum- 
ing  that  the  carriers'  formula  accurately  applied  would  give 
correct  apportionments  for  the  road  on  which  a  test  was  made, 
we  are  not  at  all  convinced  that  the  conditions  on  any  bne  road 
are  sufficiently  like  those  on  another  to  justify  the  use  of  excess 
cost  derived  from  a  test  of  one  of  them  to  an  approximate  appor- 
tionment of  expenses  on  the  others.  The  excess  costs  for  intra- 
state freight  obtained  by  several  applications  of  the  formula,  of 
which  we  have  not  the  details,  appear  to  range  from  less  than 
158  per  cent  reported  from  tests  in  Oklahoma  to  over  900  per 
cent  reported  from  the  Kansas  City  Southern  in  Arkansas. 

From  our  study  of  the  record  we  are  inclined  to  the  follow- 
ing beliefs:  That  the  carriers'  formula  is  an  elaborate  and  ex- 
ceedingly intricate  process  requiring  an  expensive  test  for  a  con- 
siderable period  (two  carriers  only  undertook  suchs  a  test  in 
Missouri ;  one  of  these  presented  no  details  and  the  Commission 
had  no  opportunity  of  examining  these  tests  as  they  were  being 
made) ;  that  the  principles  on  which  the  multiplicity  of  appor- 
tionments involved  are  based  are  open  to  serious  question  and  de- 
pend upon  ^pinion  evidence  in  what  is  practically  an  ex  parte 
proceeding;  that  the  accuracy  of  results  of  tests  submitted  de- 
pend largely  upon  the  reliability  and  individual  judgment  of  a 
number  of  inspectors  employed  to  check  trains,  etc.,  as  well  as 
of  those  in  charge  of  the  tests ;  that  the  ratio  of  the  average  cost 
per  ton  mile  of  intrastate  to  interstate  traffic  is  dependent  upon 
a  multiplicity  of  conditions,  among  which  the  length  of  haul  and 
the  relative  volumes  of  business  appear  to  have  considerable  in- 
fluence ;  that  practical  identity  of  conditions  would  be  necessary 
to  enable  the  results  of  a  test  under  the  carriers'  formula  to  be 
applied  to  another  period  on  the  same  road,  or  to  the  expenses 
on  another  road. 

We  are  aware  of  the  efEect  of  terminal  charges  increasing  the 

cost  per  ton  mile  of  short-haul  traffic  as  compared  to  long  haul, 

and  this  principle  is  generally  recognized  in  formulating  rate 

schedules.  However,  intrastate  traffic  and  short-haul  traffic  are 
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not  sjrnonyTnous,  nor  are  interstate  and  long-haul  traffic,  though 
it  is  easily  seen  that  trans-state  traffic  has  the  longest  possible 
average  haul  over  a  main  line  through  a  state.  The  proportional 
parts  of  the  interstate  traffic  which  are  short  haul  were  not 
shown,  neither  the  relative  amounts  of  short  haul  interstate  traffic^ 
and  such  comparisons  would  be  very  valuable  as  throwing  light 
on  the  relations  of  average  costs  of  transportation  under  the  dif- 
ferent conditions.  Witnesses  for  applicant  admitted  that  cross- 
ing the  state  line  could  in  itself  have  no  effect  on  individual 
shipments,  but  that  excess  costs  attached  to  the  composite  of  in- 
trastate shipments  largely  on  account  of  the  shortness -of  the 
haul.  It  is  certainly  within  the  bounds  of  possibility  that  the 
interstate  short-haul  traffic  might  greatly  exceed  the  total  intra- 
state traffic  on  a  line  where  the  latter  is  less  than  3  per  cent  of 
the  total  traffic  in  the  state.  In  such  a  case  applying  the  excess 
costs  assumed  or  derived  from  the  formula  for  intrastate  traffic 
to  the  short-haul  interstate  traffic  might  leave  so  little  of  the  ex- 
penses assignable  to  the  large  volume  of  long-haul  interstate  traffic 
within  the  state  as  to  make  it  appear  on  its  face  absurd;  evi- 
dence is  lacking  to  a  complete  demonstration  of  this. 

What  appears  to  be  the  same  formula  as  the  carriers'  formula 
discussed  herein  was  presented  in  the  case  of  Boyle  v.  St.  Louis 
&  S.  F.  K.  Co.  222  Fed.  539,  in  which  case  the  formula  is  set  out 
in  elaborate  detail,  apparently  receiving  the  approval  of  the  court, 
the  court  saying,  1.  c.  662 :  "In  view  of  the  conclusions  reached 
by  the  court,  and  what  was  decided  in  the  Minnesota  Kate  Cases 
(Simpson  v.  Shepard)  in  relation  to  the  Minneapolis  &  St.  Louis 
R  K.  Co.  230  U.  S.  469-473,  57  L.  ed.  1511-1571,  48  L.R.A. 
(N.S.)  1151,  33  Sup.  Ct.  Eep.  729,  and  Norfolk  &  W.  R  Co.  v. 
Conley,  236  U.  S.  605,  59  L.  ed.  745,  P.U.R1915C,  293,  35 
Sup.  Ct.  Rep.  437,  it  is  unnecessary  to  make  any  other  special 
findings  than  those  made,  or  to  divide  between  freight  and  pas- 
senger traffic,  as  the  court  finds  that  the  rates  enjoined  yield  no 
profit  whatever  on  the  intrastate  business,  but,  on  the  contrary, 
show  a  loss.'' 

A  plan  somewhat  similar  to  the  carriers'  formula,  called,  how- 
ever, the  "unit  of  service  basis,"  appears  to  have  received  con- 
sideration in  the  case  of  Louisville  &  IS.  R  Co.  v.  Railroad 
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Commission,  208  Fed.  86,  where  the  court  said,  1.  c.  46:  "The 
decisions  of  this  case  should  not  be  controlled  by  artificial  rules 
and  formulas,  but  there  should  be  ^a  reasonable  judgment  having 
its  basis  in  a  proper  consideration  of  all  relevant  facts.'  " 

And  1.  c.  51 :  "After  a  full  study  of  the  record  and  briefs,  I 
am  not  reasonably  satisfied  that  the  plaintiffs'  methods  of  ap- 
portioning  values  and  expenses  as  between  passenger  and  freight 
and  inter  and  intra  state  business  are  calculated  to  produce  the 
certain  results  that  are  now  exacted  of  a  common  carrier,  seeking 
the  aid  of  a  court  to  restrain  the  enforcement  of  statutory  or  Com- 
mission-made rates,  by  the  decisions  of  the  supreme  court  in  the 
Minnesota,  Missouri,  and  Arkansas  Bate  Cases,  recently  de- 
cided." 

After  careful  consideration  of  the  record  in  these  cases, 
the  evidence  as  to  the  carriers'  formula  does  not  appear  to  be 
of  that  certain  and  definite  character  as  to  convince  us  of  even 
the  approximate  reliability  or  correctness  of  the  results  of  its 
application  as  they  have  been  presented  to  us. 

/    III.  Carriers'  Properly. 

[3]  It  is  provided  by  §  47  of  the  Public  Service  Com- 
mission law,  so  far  as  applicable  herein,  that  if  the  Com- 
mission shall  be  of  the  opinion,  after  a  hearing  that  the 
rates  and  fares  chargeable  by  a  common  carrier  are  insufficient 
to  yield  reasonable  compensation  for  the  service  rendered  and  are 
unreasonable  and  unjust,  the  Commission  shall,  "with  due  re- 
gard among  other  things  to  a  reasonable  average  return  on  the 
value  of  the  property  actually  used  in  the  public  service  and  to 
the  necessity  of  making  reservation  out  of  income  for  surplus 
and  contingencies,"  determine  the  just  and  reasonable  maximum 
rates  to  be  thereafter  charged  by  such  carrier.  The  applicants 
based  their  complaint  upon  the  foregoing  provision,  alleging  the 
unreasonableness  of  existing  rates  and  asking  that  reasonable 
rates  be  established.  While  the  law  does  not  expressly  require 
the  Conmiission  to  consider  the  value  of  the  carriers'  property  in 
arriving  at  the  opinion  that  the  rates  are  insufficient,  as  it  does 
in  fiixing  reasonable  rates,  yet  it  is  well  recognized  that  the  value 
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the  failure  of  any  return,  are  the  important  facts  to  be  considered 
in  passing  upon  the  reasonableness  of  existing  rates  or  in  fixing 
rates  to  be  thereafter  charged.  In  authorizing  the  Commission 
to  determine  reasonable  rates,  the  law  does  not  require  that  a 
physical  valuation  of  the  property  be  made  for  that  purpose,  nor 
does  it  prescribe  the  character  of  the  testimony  or  the  basis  of 
arriving  at  the  value  of  the  property,  but  leaves  such  value  as  a 
fact  to  be  considered  and  to  which  due  regard  shall  be  given  by 
the  Commission.  By  another  section  of  said  law  (§60)  the  Com- 
mission is  authorized  to  ascertain  the  physical  viaJue  of  the  prop- 
erty of  the  carrier  as  a  basis  for  fixing  reasonable  rates,  but  the 
labor,  time,  and  expense  required  in  making  a  physical  valu- 
ation of  the  properties  involved  in  this  proceeding,  or  even  the 
property  of  one  of  the  carriers,  would  be  of  such  magnitude  that 
it  was  not  attempted  by  the  Commission. 

Nine  of  the  carriers  separately  introduced  expert-opinion  evi- 
dence as  to  the  fair  value  of  all  of  their  property  per  mile  of 
road,  including  equipment,  in  this  state.  T^e  Burlington  Com- 
pany adopted  the  assessment  basis  of  proving  such  value;  that 
is,  it  offered  in  evidence  the  value  of  its  property  in  this  state  as 
assessed  for  taxation  by  the  state  board  of  equalization,  and  then 
introduced  testimony  tending  to  prove  that  such  assessment  was 
made  on  the  basis  of  one  third  of  the  actual  value,  and  there- 
fore that  the  true  value  of  the  property  was  three  times  such 
assessed  value.  Five  of  the  carriers  offered  no  evidence  of  value, 
and  the  only  evidence  on  that  issue  as  to  their  properties  is  that 
introduced  by  counsel  for  the  Commission  and  protestants.  Coun- 
sel for  the  Commission  and  protestants  introduced  the  reports 
of  the  state  board  of  equalization,  showing  the  assessed  value  of 
the  property  of  each  carrier  for  taxation  as  of  date  June  1, 
1913,  and  June  1,  1914;  also  the  annual  statement  of  each  car- 
rier required  by  law  to  be  fiOied  each  year  with  the  state  auditor 
to  be  laid  before  the  state  board  of  equalization  as  a  basis  of 
assessment  for  taxation,  showing  the  value  of  its  property  as 
given  by  the  carrier  itself. 

The  foregoing  valuations  are  concisely  shown  in  the  following 
table: 
P.U.R.1916iu 
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[4]  The  above  table  shows  the  alleged  value  of  the  entire 
property  of  each  carrier  in  this  state,  except  as  noted.  How- 
ever, this  Commission  has  jurisdiction  over  the  subject  of  intra- 
state transportation  and  reasonable  rates  therefor  only.  We  have 
no  concern  with  interstate  traffic,  and  as  all  of  the  property  thus 
valued  is  used  coincidently  in  the  service  of  both  classes  of  traffic, 
it  is  essential  that  the  value  of  the  property  assignable  to  in- 
trastate traffic  be  separated  from  the  total  to  be  of  avail  in  this 
proceeding,  except  that  such  total  value  considered  together  with 
other  facts  and  circumstances  in  evidence  may  aid  in  forming  a 
general  opinion  as  to  the  value  of  the  property  so  assignable  to 
intrastate  traffic. 

The  rule  formerly  used  in  making  such  apportionment  of 
values  was  based  upon  the  revenues  received  from  each  class  of 
traffic,  intrastate  and  interstate,  but  that  rule  was  disapproved  by 
the  Supreme  Court  of  the  United  States  in  the  recent  decision 
of  the  Minesota  Rate  Cases  (Simpson  v.  Shepard)  230  U.  S. 
352,  57  L.  ed.  1511,  48  L.E.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  and  an  apportionment  based  upon  use  suggested.  Only 
five  of  the  applicants  made  any  apportionment  of  their  property, 
namely,  Atchison,  Topeka,  &  Santa  Fe;  Chicago,  Burlington,  & 
Quincy;  Chicago,  Milwaukee,  &  St.  Paul;  Kansas  City  Southern; 
and  Missouri,  Kansas,  &  Texas  Companies.  These  companies 
made  an  apportionment  on  the  basis  of  the  expense  of  conducting 
each  class  of  traffic.  However,  as  elsewhere  appears  in  this  re- 
port, we  do  not  approve  the  formula  upon  which  the  carriers  as- 
signed expenses,  and  therefore  cannot  accept  the  apportionment 
of  values  based  thereon. 

Although  we  are  thus  without  any  apportionment  as  to  the 
property  of  ten  carriers  and  cannot  adopt  the  apportionment  as 
made  by  the  other  five,  it  does  not  follow  that  there  is  an  entire 
absence  of  testimony  before  us  upon. which  to  determine  roason- 
able  rates,  ^Vith  due  regard  to  a  reasonable  average  return  upon 
the  value  of  the  property  actually  used  in  the  public  service." 

It  is  said  in  the  Minnesota  Rate  Cases,  supra,  (1.  c.  434) : 
"The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  rea- 
sonable judgment  having  its  basis  in  a  proper  consideration  of 
all  relevant  facts." 
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As  relevant  facts  bearing  upon  the  issue  of  the  property  values 
involved  herein,  the  testimony  shows  the  total  value  of  the  car- 
Tiers'  property  in  this  state,  the  amount  of  each  class  of  business, 
intrastate  and  interstate,  for  one  or  more  years,  and  the  revenue 
received  from  each  class,  the  total  expense  of  conducting  all 
traffic  in  this  state,  and  the  conceded  fact  that  the  unit  cost  of 
•doing  the  intrastate  business  is  somewhat  higher  than  that  of  the 
interstate  business;  the  interstate  rates  (voluntary  in  most  in- 
stances) in  force  in  this  and  similarly  situated  territory  com- 
pared with  the  existing  and  the  proposed  intrastate  rates;  the 
intrastate  rates  in  force  ,in  this  state  during  different  periods, 
which,  in  many  instances,  were  lower  than  the  maximum  pre- 
scribed by  law,  thus  showing  the  carrier's  own  estimate  of  the 
value  of  its  property  upon  which  it  was  entitled  to  (and  pre- 
sumably did)  earn  a  reasonable  return  from  its  intrastate  busi- 
ness. These  facts,  together  with  many  other  related  facts  and 
circumstances  in  evidence,  although  not  so  definite  as  desirable, 
we  think  give  the  Commission  such  information  upon  the  subject 
as  enables  it  to  fix  reasonable  rates  with  due  regard  to  the  return 
on  the  property  of  the  carrier  which  it  is  entitled  to  under  the 
law. 

[5]  When  it  is  considered  that  we  are  asked  to  fix  one  sched- 
ule of  rates  that  will  be  reasonable  for  fourteen  railroads  serv- 
ing territory  dissimilar  in  cost  of  construction  of  road,  in  den- 
sity and  character  of  traffic,  some  connecting  large  commercial 
centers  and  forming  valuable  connections  with  other  carriers, 
while  others  do  not,  it  is  apparent  that  however  well  informed 
the  Commission  should  be  as  to  the  value  of  the  property  upon 
which  the  carrier  is  entitled  to  earn  a  reasonable  return,  no  ad- 
justment of  rates  can  be  expected  in  which  equal  results  will 
follow  as  to  the  return  received  by  each  carrier.  The  rates  fixed 
will  doubtless  prove  more  profitable  to  some  of  the  carriers  than 
to  others,  nor  do  we  think  a  general  schedule  is  open  to  criticism 
because  of  that  fact.  For  a  carrier  should  not  be  denied  all  bene- 
fit of  the  advantage  that  comes  from  favorable  location  and  from 
the  efficient  and  economical  management  of  its  property.  The 
most  we  can  hope  to  accomplish  is  that  the  schedule  of  rates 
which  we  shall  adopt,  considerin'g  all  of  the  carriers  and  all  of 
the  intrastate  traffic  and  the  property  devoted  thereto,  will  be 
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just  and  reasonable  and  will  yield  a  reasonable  average  return 
on  the  value  of  such  property. 

IF.  Financial  Conditions. 

A  number  of  witnesses^  representing  large  shippers  and 
manufacturers  of  this  state,  voluntarily  appeared  before  the 
Commission  at  various  hearings  and  testified  that  in  their 
opinion  the  freight  and  passenger  rates  had  been  reduced 
by  legislative  acts  lower  than  they  should  have  been,  and 
that  such  reductions  were  in  a  lai^  measure  responsible 
for  any  depressed  industrial  conditioi^s  existing  in  this  state  at 
that  time,  and  urged  the  Commission  to  grant  an  increase  in 
such  rates. 

These  hearings  began  in  December,  1914,  and  the  evidence 
shows  that  at  that  time  there  were  four  Missouri  roads  in  the 
hands  of  receivers, — ^the  Cape  Girardeau  &  Northern,  the  North 
Missouri  &  Arkansas,  the  Wabash,  and  the  Frisco,  the  latter  three 
being  parties  to  these  applications.  The  Kock  Island,  the  Mis- 
souri Pacific,  the  Iron  Mountain,  and  the  Missouri,  Kansas  & 
Texas  have  since  the  beginning  of  these  hearings  gone  into  the 
hands  of  receivers. 

[6]  In  these  proceedings  the  Commission  is  charged  under 
the  provisions  of  the  Public  Service  Commission  law  with  the 
duty  of  determining  whether  the  freight,  passenger,  and  excess 
baggage  rates  are  reasonable  and  just  or  insufficient  to  yield  rea- 
sonable compensation  for  the  service  rendered.  These  questions 
involve  not  only  the  exercise  of  a  legislative  function,  as  pointed 
out  elsewhere  in  this  opinion,  but  those  of  quasi  judicial  func- 
tions, and  the  law  requires  the  Commission  to  afford  all  parties 
an  ample  opportunity  to  introduce  evidence  and  to  be  heard  in 
support  of  their  objections  to  such  proposed  increases  by  the 
carriers.  The  law  also  requires  the  Commission  to  supplement 
the  evidence  so  introduced  by  such  further  independent  investi- 
gations by  its  own  experts  as  the  importance  and  complexity  of 
the  issues  involved  might  require.  In  order  to  perform  our  full 
duty  in  accordance  with  these  plain  mandates  of  our  statute,  the 
Commission  investigated  very  carefully  through  its  own  experts 
the  financial  conditions  of  the^  applicant  carriers  in  this  state, 
looked  into  the  conditions  surrounding  them  and  their  operating 
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results  during  a  series  of  years  since  the  date  of  the  statutory 
enactments  prescribing  the  rates,  weighed  the  voluminous  evi- 
dence introduced  by  the  carriers  and  shippers  at  the  many  hear- 
ings, and  carefully  considered  the  arguments  based  upon  the  evi- 
dence in  these  cases,  and  the  several  able  and  voluminous  briefs 
filed  herein.  Thus  it  is  seen  that  the  law  fixes  the  standards  by 
which  the  rates  and  practices  of  the  carriers  must  be  judged  and 
determined,  and  the  Commission  can  act  only  in  accordance  with 
these  standards,  and  only  then  after  a  full  hearing  has  been  afford- 
ed to  all  interested  parties.  The  Commission  has  no  authority 
to  approve  increases  in  rates  with  a  view  to  stimulating  busi- 
ness conditions  of  the  country. 

We  doubt  not  but  that  the  financial  problems  of  the  several 
carriers  operating  in  this  state,  as  well  as  those  operating  through- 
out the  whole  country,  have  been  made  mu^h  more  acute  by  rea- 
son of  the  European  war.  This  we  think  is  clearly  shown  in  a 
measure  by  the  recent  receiverships  of  the  Missouri  Pacific,  the 
Iron  Mountain,  the  Rock  Island,  and  the  Missouri,  Kansas,  & 
Texas,  all  occurring  since  the  first  of  this  year.  Just  how  long 
the  war  may  continue  no  one  can  tell.  To  what  further  extent 
it  may  impair  and  impede  our  general  prosperity  and  the  com- 
merce of  our  nation  cannot  be  predicted.  We  read  in  the  public 
press  that  certain  European  nations  at  this  very  time  have  their 
representatives  in  this  country  negotiating  for  a  billion  dollar 
loan.  The  applicant  carriers  now  going  through  receiverships 
in  this  state  must  be  financed  by  the  sale  of  new  stocks  and  bonds 
on  reorganization.  The  record  in  this  case  discloses  that  the  cost 
to  the  Missouri  Pacific  and  the  Frisco  of  separating  the  Tower 
Grove  grade  crossing  in  the  city  of  St.  Louis  will  run  from  $600,- 
000  to  $800,000,  and  complaints  directed  to  the  separation  of 
a  number  of  grade  crossings  are  pending  before  the  Commission, 
which,  if  constructed,  may  require  the  expenditure  of  several 
million  dollars.  Until  the  present  European  war  is  over  and 
normal  conditions  have  been  restored  it  will  not  be  possible  to 
determine  how  readily  or  how  completely  the  business  conditions 
of  the  country  will  adjust  themselves.  One  of  the  most  serious 
and  fundamental  problems  confronting  the  railroads  of  this  coun- 
try is  the  securing  of  new  capital  to  make  extensions,  additions, 
and  betterments  to  provide  more  adequate,  improved,  and  safer 
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service.  Unless  conditions  can  be  changed  so  the  railroads  can 
be  financed  through  the  sale  of  capital  stock,  instead  of  continu* 
ing  to  increase  the  fixed  charges  in  the  nature  of  interest  charges 
on  bonds,  it  is  only  a  question  of  time,  long  or  short,  until  many 
of  the  railroads  will  be  forced  into  insolvency,  and  perhaps  ren- 
dered imable  to  provide  the  service  required  of  them. 

In  the  Five  Per  Cent  Case,  32  Inters.  Com.  Kep.  1.  c.  329, 
330,  the  Commission,  in  discussing  the  effect  of  the  European 
war  upon  the  finances  of  the  railroads  of  this  country  at  the  date 
of  that  report,  December  16,  1914,  said: 

"The  conflict  in  Europe  will  doubtless  create  an  unusual  de- 
mand upon  the  world's  loan  fund  of  free  capital,  and  may  be 
expected  to  check  the  flow  of  foreign  investment  funds  to  Ameri- 
can railroads.  It  appears  that  our  railroads  represent  the  bulk 
of  European  investment  in  this  country.  The  rate  of  interest 
— the  hire  of  capital — has  risen  during  the  past  decade,  and  may 
rise  still  further.  .  .  .  But  we  do  not  doubt  that  the  financial 
problems  of  the  carriers  have  been  made  much  more  acute  by 
reason  of  the  war,  and  if  we  are  to  set  rates  that  will  afford  rea- 
sonable remuneration  to  these  carriers,  we  must  give  consider- 
ation to  the  increased  hire  of  capital  as  well  as  to  other  increased 
costs.    •    •    • 

"While  we  differ  as  to  the  relative  importance  to  be  attached 
to  the  various  considerations  presented,  we  agree  in  the  conclu- 
sion that,  by  virtue  of  the  conditions  obtaining  at  present,  it  is 
necessary  that  the  carriers'  revenues  be  supplemented  by  increases ' 
throughout  official  classification  territory.  Whatever  the  conse- 
quences of  the  war  may  prove  to  be,  we  must  recognize  the  fact 
that  it  exists,  the  fact  that  it  is  a  calamity  without  precedent, 
and  the  fact  that  by  it  the  commerce  of  the  world  has  been  dis- 
arranged and  thrown  into  confusion.  The  means  of  transporta- 
tion are  fundamental  and  indispensable  agencies  in  our  industrial 
life  and  for  the  common  weal  should  be  kept  abreast  of  public 
requirements." 

[7]  We  may  also  state  in  this  connection  that  at  several  of 
the  hearings  some  protesting  witnesses  took  the  position  that 
widespread  distrust  exists  as  to  the  general  integrity  of  railroad 
management,  and  that  a  skeptical  attitude  has  been  assumed  by 
many  towards  the  plea  advanced  that  railroad  earnings  are  in- 
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adequate,  and  that  increased  rates  are  warranted  in  these  cases, 
and  also  in  the  belief  that  the  serious  financial  conditions  of 
some  of  the  roads  in  this  state  are  traceable  to  financial  misman- 
agement, and  that  if  proper  economies  and  honesty  in  manage- 
ment had  been  uniformly  observed  in  the  past,  there  would  have 
been  no  need  for  greater  net  operating  income.  No  one  can 
defend  the  wilful  mismanagement,  wrecking,  or  plundering  of 
any  railroad,  such  as  has  occurred  to  a  few  individual  roads  in 
this  state.  Under  the  provisions  of  the  Public  Service  Commis- 
sion law  of  this  state  the  Commission  has  po\yer  to  regulate  the 
issuance  of  stock,  bonds,  notes,  and  other  evidence  of  indebted- 
ness, and  such  acts  of  wi'ecking  and  looting  could  only  be  done 
now  in  this  state  under  the  shadow  of  the  penitentiary.  What 
should  be  the  attitude  now  of  this  state,  acting  through  its  Com- 
mission, towards  such  roads?  The  Public  Service  Commission 
law,  in  authorizing  this  Commission  to  prescribe  reasonable  and 
just  rates,  or  rates  sufficient  to  yield  a  reasonable  compensation 
for  the  service  rendered,  looks  to  the  future  and  not  to  the  past. 
The  making  of  rates  is  a  legislative  function  and  is  always  pro- 
spective. We  think  that  the  spirit  and  intent  of  the  provisions 
of  the  Public  Service  Commission  law  places  the  duty  on  this 
Commission  when  considering  applications  to  increase  rates,  to 
decide  such  questions  in  the  light  of  the  evidence  as  to  whether 
the  proposed  increases  are  reasonable  and  just  or  the  old  rates 
insufficient  to  yield  reasonable  compensation  for  the  service  ren- 
dered, and  not  take  the  view  of  penalizing  all  the  carriers  for 
some  individual  instances  of  corporate  mismanagement. 

The  Wisconsin  Commission,  in  a  very  able  opinion  rendered 
in  the  case  of  Re  Darlington  Electric  Light  &  Water  Power  Co. 
13  Wis.  R.  C.  R.  1.  c.  345-347,  in  discussing  the  proper  and 
just  policies  of  public  service  regulation,  announces  the  follow- 
ing principles: 

"Inasmuch  as  an  application  similar  to  the  one  involved  in  this 
proceeding  was  made  to  the  Commission  in  1909  by  the  petitioner 
company  and  dismissed  a  year  later  (5  Wis.  R.  C.  R  397),  it 
may  be  well  at  this  time  to  restate  briefly  the  principles  which 
underlie  the  revising  or  determining  of  rates  for  service  ren- 
dered by  public  utilities  in  this  and  similar  cases,  to  the  end  that 
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the  grounds  upon  which  the  Commission's  orders  are  based  may 
be  more  widely  as  well  as  more  clearly  understood. 

"The  title  of  the  Publjc  Utilities  law  imports  the  fundamental 
purpose  of  the  measure,  which  is  to  insure  to  communities  as 
such,  and  to  the  people  that  compose  them,  adequate  service  at 
reasonable  rates  from  those  corporations  or  individuals  whom  the 
state  or  the  community  has  by  grants  of  special  privileges  com- 
missioned to  perform  such  services.  These  services  are  for  the 
most  part  of  a  character  which  it  would  be  impracticable  for  in- 
dividuals, at  least,  .to  adequately  render  to  themselves.  The  law 
in  Wisconsin  is  made  operative  through  this  Commission,  which 
is  clothed  with  the  power  to  hear  complaints  and  make  thorough 
investigations,  or  on  its  own  initiative  to  make  investigations  and 
order  changes  where  they  appear  necessary.  The  law  is  thus 
made  flexible  and  immediately  adaptable  to  any  case  wherein  the 
rendering  of  public  service  for  compensation  is  called  in  ques- 
tion. 

"It  is  hardly  necessary  to  say  that  the  corporations  or  indi- 
viduals who  exercise  public  service  functions  are  neither  benevo- 
lent nor  philanthropic  institutions.  The  desire  for  gain  lies  at 
the  foundation  of  their  existence.  They  will  continue  to  per- 
foim  the  service  under  ordinary  conditions  only  so  long  as  it  is 
profitable  for  them  to  do  so.  If  it  becomes  unprofitable  their 
failure  may  take  the  form  of  gradually  deteriorating  service,  cul- 
minating in  more  or  less  complete  extinction,  or  it  may  be  a 
more  sudden  lapse,  but  whatever  form  it  comes  in,  failure  to  give 
the  service  must  result  if  the  returns  are  insufficient. 

"The  first  and  chief  duty  of  a  controlling  body  like  this  Com- 
mission is  to  protect  the  community  and  the  individuals  who 
compose  it  from  encroachments  upon  their  rights  or  property, 
through  excessive  charges  or  inadequate  service  on  the  part  of  the 
public  utility.  That  being  true,  it  naturally  follows  that  in  the 
exercise  of  its  protecting  powers  the  Commission  must  have  a 
care  not  to  impair  the  ability  of  the  utility  to  maintain  at  a  just 
standard  the  character  of  the  services  and  meet  the  steadily  grow- 
ing demands  of  the  community  for  more  and  better  service  as 
time  passes.  In  other  words,  it  devolves  upon  the  Commission 
to  regard  the  demand  for  a  reasonable  return  upon  actual  in- 
vestment and  for  services  rendered  on  the  part  of  the  utility,  as 
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fundamental  in  establishing  and  maintaining  adequate  service  for 
the  community — on  the  assumption,  always,  that  ordinary  intel- 
ligence and  honesty  have  been  shown  in  establishing  the  utility. 
More  than  the  welfare  of  any  given  utility  or  community  under 
consideration  is  involved  in  this.  If  the  principle  were  unwisely 
disregarded  in  any  one  case,  it  would  be  an  effective  bar  to  the 
securing  of  funds  to  develop  new  utilities  or  improve  existing 
ones  throughout  the  entire  state. 

"It  is  not  alone  a  condition  of  continuous  and  improving  serv- 
ice that  a  public  utility  shall  receive  reasonable  compensation  for 
services  rendered;  it  is  a  sound  economic  principle,  and  one 
which  the  courts  of  last  resort  of  nearly  all  the  states,  as  well  as 
the  United  States  Supreme  Court,  have  repeatedly  affirmed.  If 
the  principle  were  disregarded  by  any  controlling  body,  such  as 
the  legislature,  or  a  city,  or  this  Commission,  an  appeal  to  the 
courts  would  bring  relief  to  the  utility  thus  unjustly  dealt  with. 
If,  therefore,  there  were  no  higher  motive  to  guide  the  Commis- 
sion in  determining  this  question  of  reasonable  compensation  to 
utilities,  the  desire  to  have  its  orders  effective  through  judicial 
affirmation  would  be  sufficiently  impelling. 

"It  should  be  clear  to  everyone,  then,  that  this  Commission  in 
passing  upon  any  utility  case,  whether  it  be  a  petition  of  the 
utility  for  permission  to  increase  its  charges  or  the  complaint  of 
a  private  consumer  or  a  community  that  rates  are  too  high  or 
the  service  inadequate,  must  give  a  large  share  of  attention  to 
the  question  of  the  ability  of  the  utility  to  maintain  its  service." 

The  Public  Service  Commission  of  the  Commonwealth  of  Mas- 
sachusetts, in  the  Middlesex  &  B.  Kate  Case  (decided  October  28, 
1914)  Mass.  P.  S.  C.  R  1.  c.  108,  109  (1914)  speaking  of  the 
duty  of  the  public  toward  public  service  corporations  and  their 
ability  to  adequately  serve  the  public,  said: 

"It  should  never  be  forgotten  that  our  public  utility  compa- 
nies are  not  finished.  They  are  in  process;  they  are  conjstantly 
calling  for  new  capital,  and  of  recent  years  in  increasing  amounts. 
They  must  be  kept  on  good  trading  terms  with  the  investing  pub- 
lic or  the  whole  experiment  of  private  ownership  and  public  regu- 
lation of  these  public  utility  companies  will  fail.  It  is  as  neces- 
sary to  attract  capital  into  the  public  service  as  it  is  to  prevent  the 

mismanagement  of  these  companies  or  extortion  by  them.  If 
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regulation  is  to  limit  (as  it  should)  the  profits  of  stockholders  to 
a  moderate  return,  not  greatly  in  excess  of  an  investment  rate, 
i-egulation  must  also  protect,  so  far  as  it  reasonably  may,  all 
investments  honestly  and  prudently  made  and  properly  managed 
in  the  public  service;  otherwise  there  will  be  no  such  investments. 
It  is  entirely  clear  that  in  the  long  run  the  rate-paying  public 
as  well  as  the  investing  public  will  be  best  served  if  regulation 
makes  as  its  fundamentally  guiding  principle  an  attempt  to  pro- 
tect investments  honestly  and  prudently  made  and  wisely  man- 
aged. Any  other  theory  involves  essential  injustice;  tends  to 
make  the  development  of  our  public  utility  companies  a  specu- 
lation and  not  an  investment ;  operates  as  a  premium  upon  vari- 
ous kinds  of  fraud;  invites  into  the  public  service  undesirable 
manipulators  instead  of  sound,  level-headed  business  managers; 
makes  every  rate  case  an  almost  interminable  and  labyrinthine 
inquiry  into  values  with  endless  conflicts  between  so-called  ex- 
perts.'^ 

The  carriers  must  be  enabled  to  afford  safe  and  adequate  serv- 
ice to  the  public,  meet  their  financial  obligations,  and  maintain 
dividends  in  such  manner  as  to  encourage  further  investments 
in  railways  and  their  stock  and  bonds  in  this  state,  in  order 
that  such  railroads  may  be  able  to  perform  the  increasing  duties 
demanded  by  the  public 

This  Commission  in  the  case  of  McGregor-Noe  Hardware  Co. 
V.  Springfield  Gas  &  Electric  Co.  1  Mo.  P.  S.  C.  R.  1.  c.  532, 
announced  the  following  rule  with  reference  to  the  rate  of  return 
that  should  be  allowed  public  service  corporations  operating  in 
this  state:  ^^Ve  are  of  the  opinion  that  the  Commission  in  fix- 
ing the  rate  of  return  should  allow  a  liberal  and  just  one.  A 
different  policy  would  result  in  turning  capital  to  other  states 
than  ours.  While  this  state  is  reasonably  well  developed  by  the 
various  public  utilities,  yet  the  Commission's  policy  should  be  as 
broad  and  liberal  towards  the  utilities  as  justice  to  the  public 
will  permit,  so  as  to  encourage  the  investment  of  honest  capital 
in  this  state  in  all  legitimate  public  service  corporation  enter- 
prises wherever  such  fields  have  not  yet  been  supplied." 

This  state  still  needs  many  miles  of  new  steam  and  inter- 
urban  railroads  to  aid  in  its  fuller  development,  and  the  construc- 
tion of  such  roads  will  require  much  new  capital. 
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V.  Division  of  State  Discriminatory. 

[8]  In  the  year  1904  the  Board  of  Eailroad  and  Warehouse 
Commissioners  of  this  state  prescribed  maximum  class  and  com- 
modity rates  to  be  charged  by  the  railroads  for  the  carriage  of 
freight  in  this  state,  and  at  the  same  time  provided  that  the  state 
should  be  divided  into  A  and  B  territories ;  that  A  territory  in- 
chided  the  main  line  of  the  Missouri  Pacific  Railway  Company 
between  St.  Louis  &  Kansas  City  and  all  railroads  and  parts  of 
railroads  in  the  state  north  of  the  said  main  line  of  the  Missouri 
Pacific  Railway  Company,  and  that  B  territory  included  all  rail- 
roads and  parts  of  railroads  in  the  state  south  of  the  said  main 
line  of  the  Missouri  Pacific  Railway  Company. 

Higher  maximum  class  and  commodity  rates  were  prescribed 
for  railroads  operating  in  B  territory  than  in  A  territory. 

The  maximum"  freight  rates  provided  by  statute  in  this  state 
do  not  recognize  the  above-named  divisions  of  the  state  for  rate- 
making  purposes,  and  the  statutory  rates  are  uniform  in  their  ap- 
plication  throughout  the  state. 

The  carriers  are  now  proposing  to  increase  certain  commodity 
rates  as  heretofore  prescribed  by  the  Board  of  Railroad  and 
Warehouse  Commissioners  and  also  the  maximum  freight  rates 
as  prescribed  by  the  statute,  and  also,  in  increasing  the  rates 
propos^ed,  to  continue  the  division  of  the  state  into  territories  A 
and  B  as  set  forth  in  the  tariffs  filed  with  each  application  to  in- 
crease rates,  and  have  inserted  provisions  in  the  proposed  tariff 
to  the  effect  that  when  shipments  of  freight  are  made  in  part  in 
A  territory  and  in  part  in  B  territory,  that  the  rates  prescribed 
for  B  territory  shall  be  applied  to  the  entire  movement. 

The  propriety  or  legality  of  the  division  of  the  state  into  A 
and  B  territories  for  rate-making  purposes  as  to  rates  that  are 
not  involved  in  this  proceeding  will  not  be  determined  by  the 
Commission  in  this  case. 

The  Commission,  however,  will  decide  upon  the  propriety  and 
legality  of  such  a  division  of  the  state  into  A  and  B  territory 
as  to  the  application  of  all  rates  which  may  be  prescribed  in 
this  case.  ' 

The  carriers  contend  that  higher  freight  rates  are  necessary  in 
B  territory  than  in  A  territory  because  there  is  less  traffic  in  ±5 
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territory  and  that  the  operating  expenses  are  greater  therein  ow- 
ing to  the  topography  of  the  country  through  which  the  railroads 
operate, 

The  evidence  offered  by  the  carriers  to  sustain  their  coiiten- 
tion  is  of  a  general  nature,  and  wholly  fails  to  justify  a  recog- 
nition by  the  Commission  of  the  division  of  the  state  into  A  and 
B  territories  for  the  application  of  the  proposed  higher  rates. 

Litigation  was  instituted  in  the  Federal  courts  by  the  eighteen 
leading  railroads  of  this  state  to  prevent  the  enforcement  of  the 
maximum  freight  and  passenger  rate  laws  as  enacted  by  the  leg- 
islature of  this  state  in  the  years  1905  and  1907,  which  prescribed^ 
rates  uniformly  throughout  the  state  and  without  reference  to 
the  division  of  the  state.  The  Federal  Supreme  Court  held  that 
said  rate  laws  were  invalid  as  to  the  following  railroads :  Quincy, 
Omaha,  &  Kansas  City  Railroad  Company ;  Chicago  Great  West- 
em;  St.  Louis  &  Hannibal;  St.  Joseph  &  Grand  Island  (operat- 
ing in  A  territory)  and  Kansas  City,  Clinton,  &  Springfield 
(operating  in  B  territory). 

The  court  held  that  the  evidence  did  not  show  that  the  statu- 
tory rates  in  question  were  confiscatory  as  to  the  other  railroads, 
parties  to  the  suits,  of  which  four  (St.  L.  &  S.  F.,  K.  C.  S.,  St. 
L.,  L  M.  &  S.,  and  St.  L.  &  S.  W.)  operate  in  the  state  entirely 
in  B  territory,  and  three  railroads,  the  Missouri  Pacific,  Chicago, 
Rock  Island,  &  Pacific,  and  Missouri,  Kansas,  &  Texas,  operate 
in  both  A  and  B  territories.  Missouri  Rate  Cases  (Knott  v. 
Chicago,  B.  &  Q.  R.  Co.)  230  U.  S.  474,  509,  512,  57  L.  ed.  1571, 
1595,  1596,  33  Sup.  Ct.  Rep.  975,  984,  983. 

It  appears  from  Commission  exhibit  No.  4  that  the  highest 
earnings  from  intrastate  business  per  mile  of  road  accrue  to  the 
Missouri  Pacific  Railway  Company,  which  operates  in  both  A 
and  B  territories,  and  that  the  next  highest  earnings  per  mile 
of  road  from  intrastate  business  accrue  to  the  St.  Louis,  Iron 
Mountain,  &  Southern  Railway,  which  operates  wholly  in  B 
territory. 

The  income  to  the  Quincy,  Omaha,  &  Kansas  City  Railroad, 
which  operates  in  A  territory,  from  state  traffic,  as  appears  from 
its  annual  reports,  is  less  than  the  earnings  from  state  business 
of  the  Frisco  and  Iron  Mountain  lines,  which  operate  in  B  terri- 
tory. 
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The  proposal  of  the  carriers  to  charge  B  territory  rates  on 
all  shipments  which  are  made  in  part  in  both  territories  is  un- 
reasonable; but  as  the  Commission  holds  that  recognition  of  A 
and  B  territory  as  proposed  by  the  carriers  is  improper,  there  is 
no  necessity  for  farther  discussion  upon  the  rate  proposed  for 
shipments  in  part  in  both  territories. 

The  record  in  this  case  is  entirely  barren  of  evidence  tending 
to  show  that  additional  cost  of  operation  or  lack  of  density  of 
traffic  results  to  all  carriers  in  the  proposed  B  territory  as  com- 
pared with  operating  conditions  for  all  carriers  in  A  territory. 

The  Missouri  Pacific  Kailway  Company  operates  in  both  terri- 
tories; its  line  from  Pleasant  Hill  to  Joplin  is  in  B  territory, 
and  under  the  rates  as  proposed  shippers  would  be  required  to 
pay  higher  rates  for  similar  service  rendered  on  the  lino  in  B 
territory  than  on  the  main  line  of  the  railroad  between  Kansas 
City  and  St.  Louis. 

The  Missouri,  Kansas,  &  Texas  Railroad  is  situate  in  the  pro- 
posed B  territory  south  and  west  of  Sedalia,  Missouri,  and  the 
other  lines  of  that  railroad  in  this  state  are  in  A  territory.  Un- 
der the  rates  proposed  by  the  carriers,  the  said  railroad  would  be 
entitled  to  charge  higher  rates  for  a  shipment  made  on  its  road 
in  territory  B  than  would  be  charged  for  a  similar  service  in  the 
proposed  A  territory. 

We  conclude  that  the  proposal  of  the  carriers  to  charge  higher 
rates  in  the  so-called  B  territory  than  in  the  remainder  of  the 
state  is  an  unlawful  discrimination  in  that  it  would  subject  that 
locality  and  the  inhabitants  thereof  to  an  unreasonable  prejudice 
and  disadvantage,  which  is  prohibited  by  §§  34  and  35  of  tlie 
Public  Service  Commission  law  of  the  state,  and  is  also  in  vio- 
lation of  §  14,  article  12,  of  the  Constitution  of  the  state.  State  ' 
V.  Missouri,  K.  &  T.  R  Co.  262  Mo.  507,  L.R.A.1915C,  778, 
172  S.  W.  86, 

VI.  Freight  Rates. 

Mr.  W.  A.  Kambach,  rate  expert  for  the  carriers,  presented  a 
comparison  of  the  various  commodity  rates  involved  in  these  ap- 
plications, with  both  intrastate  and  interstate  rates.  Mr.  C.  B. 
Bee,  the  Commission's  chief  rate  expert,  also  presented  a  com- 
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parison  of  the  commodity  rates  under  consideration  with  both 
state  and  interstate  rates. 

The  several  traffic  and  business  organizations  of  St  Louis, 
Kansas  City,  St.  Joseph,  Springfield,  the  Missouri  Grain  Dealers 
Association,  and  many  individual  shippers  from  various  cities 
and  towns  of  the  state  presented  much  testimony  concerning  the 
proposed  increases  in  freight  rates  by  the  carriers  and  compari- 
sons of  same  with  both  state  and  interstate  rates,  and  the  market 
conditions  at  said  cities. 

The  Commercial  Club  of  Kansas  City,  through  its  transpoila- 
tion  commissioner,  ^Mr.  R.  D,  Sangster,  presented  testimony  to 
the  effect  that  there  is  unjust  discrimination  against  Kanasas  City 
and  in  favor  of  St.  Joseph,  caused  by  the  present  intrastate  rates 
on  live  stock  and  grain  being  lower  than  the  interstate  rates 
from  interior  points  in  Missouri;  that  such  discrimination  can 
only  be  removed  by  having  the  same  rates  for  both  state  and  in- 
terstate shipments  from  such  Missouri  points  to  both  Kansas 
City  and  St.  Joseph.  A  number  of  shippers  and  commission 
firms  of  Kansas  City  fully  corroborated  Mr.  Sangster  as  to  this 
phase  of  discrimination  against  the  Kansas  City  market  and  in 
favor  of  the  St.  Joseph  market. 

Mr.  W.  H.  Marshall,  representing  the  Southwest  Millers  Club, 
gave  testimony  as  to  unjust  discrimination  against  the  millers 
located  at  interior  points  in  this  state  and  in  favor  of  millers 
located  at  St.  Louis,  Kansas  City,  and  other  Mississippi  and 
Missouri  river  rate-breaking  points,  by  reason  of  the  intrastate 
rates  on  grain  being  lower,  and  not  carrying  transit  privileges, 
than  the  interstate  rates,  which  carry  all  transit  privileges. 

A  number  of  witnesses  appearing  for  traffic  organizations  and 
shippers,  as  well  as  the  Commission's  chief  rate  expert,  Mr.  C. 
*B.  Bee,  frankly  admitted  in  their  testiniony  that  some  of  the 
rates  under  consideration  were  so  low,  and  not  properly  classi- 
fied, as  to  make  them  unreasonable  and  unjust,  and  gave  it  as 
their  opinion  that  the  Commission  should  increase  such  rates  and 
properly  classify  the  commodities.  The  rates  on  grain,  live  stock, 
ties,  and  oil  were  among  the  commodities  designated  by  such  wit- 
nesses. 

It  may  be  well  to  state  briefly  the  testimony  of  some  of  the 

expert  witnesses  for  the  carriers  as  to  the  increased  cost  of  oper 
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ation  in  recent  years  as  compared  with  former  years.  Witness 
W.  A.  Rambach  introduced  an  exhibit  and  supported  same  by 
oral  testimony  in  which  he  made  a  comparison  of  the  popula- 
tion of  all  of  the  counties  of  this  state  as  shown  by  the  census 
for  the  years  1900  and  1910.  This  exhibit  shows  that  the  popu- 
lation decreased  in  seventy-one  counties  of  this  state  during  that 
period,  while  an  increase  took  place  in  forty-one  counties.  In 
1890  there  were  5,126  miles  of  railroad  in  this  state;  in  1900 
there  were  6,8T6  miles,  an  increase  of  17  per  cent;  and  in  1910 
there  were  8,019  miles,  or  an  increase  of  30  per  cent  in  mileage ; 
that  the  increase  in  mileage  and  decrease  of  population  shows  a 
tendency  to  a  decrease  in  the  density  of  traffic. 

Witness  E.  W.  Peabody,  statistician  for  the  Missouri,  Kansas, 
&  Texas  Railway  Company,  testified  as  to  increased  cost  to  rail- 
road operations  in  complying  with  Federal  and  state  laws  enacted 
in  recent  years,  and  which  the  witness  contended  did  not  result 
in  any  economy  of  operation  or  in  increased  revenue  to  the  rail- 
road. He  testified  that  it  cost  the  road  he  represented  during 
the  year  1914,  $27,344.13  to  comply  with  the  Federal  hours  of 
service  law,  $62,588.68  to  comply  with  the  Federal  boiler  inspec- 
tion law,  $3,509.82  to  comply  with  the  Federal  twenty-eight 
hour  stock  law,  and  $3,018.40  to  comply  with  the  state  semi- 
monthly pay  day  act.  This  witness  further  testified  that  said 
carrier  had  expended  $292,373  so  far  in  complying  with  the 
safety  statutes,  $122,203.46  in  complying  with  Federal  postal 
requirements,  and  $2,981.85  in  complying  with  certain  other 
acts.  This  witness  further  enumerated  costs  of  the  road  he  rep- 
resented in  compliance  with  the  ash  pan  law,  electric  headlight 
law,  the  Jim  Crow  law,  and  miscellaneous  enactments  aggre- 
gating $388,358.43.  This  witness  further  testified  that  the  en- 
tire expenditures  needed  to  complete  requirements  of  the  above 
statutes  is  $417,000,  and  that  the  total  cost  necessary  to  be  in- 
curred within  a  comparatively  short  period,  and  over  one  third 
of  it  within  one  year,  would  aggregate  $1,042,000.  He  further 
testified  that  operating  expenses  are  gradually  increasing. 

Witness  T.  A.  Hamilton,  supervisor  of  efficiency  of  the  St. 
Louis  &  San  Francisco  Railroad  Company,  gave  testimony  con- 
cerning the  increased  cost  of  operation  on  account  of  the  various 
law  enactments  by  Federal  and  state  governments  since  1905. 
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He  testified  that  $58,000  increased  cost  had  been  added  in  com- 
pliance with  the  hours  of  service  law,  $20,519.74  in  compliance 
with  the  Arkansas  full  crew  law,  $79,000  added  by  the  boiler 
inspection  and  safety  appliance  Federal  acts.  He  further  esti- 
mated that  it  would  cost  $260,000  to  fully  equip  the  present 
cars  owned  by  that  company  as  required  by  such  acts;  that  the 
postal  requirements  had  added  $8,195 ;  that  the  ash  pan  law  and 
electric  headlight  laws  had  added  $100,000  extra  cost.  Mr. 
Hamilton  further  testified  that  if  the  Frisco  road  had  paid  wages 
at  the  same  rate  during  the  year  1914  as  during  the  year  1906 
to  its  enginemen,  trainmen,  yardmen,  stationmen,  and  telegraph 
operators,  its  pay  rolls  would  have  been  $1,406,125  less  than 
they  actually  were  in  said  year  1914.  This  witness  further  tes- 
tified that  the  demands  for  increased  wages  of  the  employees  of 
tiie  road  he  represented  and  then  pending  with  the  Federal  Arbi- 
tration Board,  if  gmnted  in  full,  would  result  in  an  increase  of 
35  per  cent  in  cost  of  servica  This  witness  further  testified  that 
the  increased  cost  of  fuel  actually  consumed  during  the  year  end- 
ed June  30,  1914,  over  prices  of  1905,  added  to  the  coal  bill  an 
increase  of  $199,487.  He  further  testified  that  the  total  in- 
creased cost  caused  by  state  and  Federal  legislative  enactments, 
wage  increases  granted  organized  labor  and  increased  cost  of  fuel 
aggregated  the  sum  of  $2,011,343.28.  He  gave  at  great  length  a 
number  of  the  various  economies  that  the  road  had  put  in  actual 
operation  to  offset,  in  part,  the  increased  cost  as  above  outlined. 
He  testified  that  the  company  was  able  to  save  from  $30,000  to 
$40,000  by  working  over  scrap  material  formerly  sold  as  junk; 
the  decrease  of  train  miles  by  heavier  loading  and  less  speed  had 
eliminated  399,000  train  miles,  which  at  49  cents  a  train  mile 
meant  a  saving  of  some  $195,000.  It  is  the  position  of  the  other 
carriers  in  these  cases  that  similar  increased  costs  of  operation 
have  been  incurred  by  each  of  them  substantially  as  outlined  by 
witnesses  Peabody  and  Hamilton,  in  the  operation  of  the  respec- 
tive roads,  between  the  years  1905  and  1914.  We  think  it  would 
serve  no  useful  purpose  to  set  out  in  further  detail  the  trend  of 
the  testimony  of  witnesses  on  this  phase  of  increased  cost  of 
operation. 

We  quote  from  the  opinion  of  Commissioner  Daniels  in  the 
Five  Per  Cent  Case,  31  Inters.  Com.  Eep.  1.  c.  434,  435,  454; 
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in  which  he  diseussed  the  increased  costs  of  operation  and  the 
rising  prices  in  the  United  States  sinoe  1906^  as  follows: 

^Tor  more  than  a  decade  the  operating  and  maintenance  ex- 
penses of  the  railroads  of  the -United  States  have  constantly 
risen.  The  rates  charged^  on  the  other  hand,  have  heeia  either 
static  or  declining.  Unable  to  raise  their  rates  without  the  sanc- 
tion of  this  Commission^  the  railroads  have  found  that  the  mar- 
gin between  their  receipts  and  their  outgo  has  progressively  nar- 
rowed ;  that  their  net  profit  from  operation  has  tended  to  decline; 
that  their  operating  ratio — ^the  number  of  cents  out  of  every  dol^ 
lar  received  which  are  absorbed  by  tilie  cost  of  conducting  their 
business' — has  steadily  increased.  Despite  recent  investments  of 
hundreds  of  millions  embodied  in  extensions  and  improvements, 
the  addition  to  net  operating  income  has  been  meager  in  the  ex- 
treme. In  conspicuous  instances,  despite  such  additional  in- 
vestments, there  has  been  an  absolute  decrease  in  net  operating 
income ;  this  decline  in  net  earnings  has  occurred  during  a  period 
when  the  carriers  have  handled  an  increasingly  greater  tonnage 
and  carried  more  passengers  than  ever  before.  While  furnishing 
greater  and  better  service,  both  in  the  transportation  of  freight 
and  the  carriage  of  passengers,  their  net  operating  income  has 
progressively  dwindled. 

'^As  a  necessary  outcome  of  their  declining  ability  to  show 
profit,  the  attractiveness  to  investors  of  railroad  securities  has 
correspondingly  grown  less.  Jn  individual  instances  this  reluc- 
tance to  invest  in  such  securities  is  traceable  in  part  to  careless 
or  dishonest  railroad  management ;  but  fortunately  these  instances 
of  improper  administration  are  the  exception  and  not  the  rule. 
Offsetting  them  are  demonstrations  of  exceptional  progress  in 
economy  and  eflSciency  of  operation.  Moreover,  it  is  impossible 
in  a  matter  of  this  kind,  involving  a  general  increase  in  rates,  to 
disengage  the  few  culpable  carriers  from  the  others.  Where  the 
lines  of  both  traverse  the  same  region  it  is  impossible  to  deny  to 
the  ill-managed  roads  an  advance  in  rates  while  according  it  to 
those  properly  conducted.  Any  such  rate  disparity  would  but 
augment  the  volume  of  trafSc  that  would  flow  over  the  lines  con- 
tinuing to  maintain  the  lower  rates  and  would  deplete  the  tonnage 
and  the  gross  receipts  of  the  other  lines,  were  they  hardy  enough 

to  accept  the  proffer  of  so  dubio\is  an  advantage.    .    .    . 
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"The  world-wide  phenomenon  of  rising  prices  hy  this  time  is 
no  novelty.  Since  1906  the  average;  rise  in  the  world's  price  level 
is  estimated  by  competent  statisticians  at  from  30  to  50  per  cent. 
It  has  mirrored  itself  in  the  rising  cost  of  living;  it  has  evoked, 
and  most  properly,  advances  in  wages  and  salaries;  it  has  coin- 
cided with  an  increase  in  the  nominal  rate  of  interest  where  part 
of  the  interest  so  called  is  but  compensation  for  the  anticipated 
depreciation  of  the  capital  sum  later  to  be  repaid.  This  rise  in 
the  price  level  must  eventually  be  reckoned  with  in  railroading. 
For  a  time  its  effects  may  be  masked  by  adventitious  increases  in 
the  volume  of  traffic,  but  this  temporary  relief  in  its  very  nature 
is  uncertain,  and  sooner  or  later  the  difficulty  is  sure  to  reappear. 
For  a  time  it  may  be  circumvented  by  extraordinary  economies, 
but  in  its  nature  it  is  inexorable.  It  must  be  faced,  not  trifled 
with.  It  is  hardly  an  adequate  remedy  to  accord  to  carriers  re- 
lief only  when  their  returns  have  reached  the  well-nigh  desperate 
level  now  shown  in  central  freight  association  territory.  Even 
before  this  inadequate  return  is  evidenced,  higher  rates  are  war- 
ranted. Such  a  solution  of  the  present  case  would  have  done  no 
-less  than  justice  to  the  carriers  and  would  have  promoted  the 
welfare  of  the  community  they  serve. 

"A  living  wage  is  as  necessary  for  a  railroad  as  for  an  indi- 
vidual. A  carrier  without  a  sufficient  return  to  cover  costs  and 
obtain  in  addition  a  margin  of  profit  large  enough  to  attract  new 
capital  for  extensions  and  improvements  cannot  permanently  ren- 
der service  commensurate  with  the  needs  of  the  public." 

The  following  tables  are  subjoined  to  show  applicants'  evidence 

as  to  revenues  from  and  expenses  on  their  intrastate  business 

in  this  state,  derived  by  them  from  their  accounts  by  using  the 

carriers'  formula  as  hereinbefore  discussed: 
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TABLE  NO,  2. 

COMPARATIVIfi  STATfilUSNT  OF  REVENUE  8,  BXPENSBa,  AND  NET  IN- 
COMfi-INTRASTATE  TBAFFIO-FOR  THE  YEARS  ENDING  JUNE  80,  191B 
AND  1914,  APPORTIONED  AS  PRESCRIBED  IN  THE  FORMULA  USED 
BY  THE   CARRIERS. 

AtcblsoD,  Topeka,  &  Santa  Fe  Railway  Compansr. 


1913. 

1914. 

Increase. 

Decrease. 

MlIcAfire  ODerated  

314.17 

314.32 

.» 

Freleht  revenue  •• 

$106,904.46 
.      255.400.78 

^iS:g 

16,698.11 

ExDCiises     .....••..•••.•.•• 

80.666.14 

Net  revenue^-f relirht . . 

$88,505.82 
6,769.02 

«*:'^:g;     "-^gig 

Less  railway  tax  accnials 

:::;:::;:::::;:: 

Net  Income— frelglit.. 

t95,m.Si 

I72,i8«.68 

$28,069.66 



Net   Income   per   mile   of 
road        .••..•••.«.••«•■*• 

1 

Net  Income  per  mile,  cap- 
ItaliBtfd  at  6  oer  cent .. 

Passen^r  revenue  

Expenses  ••••••• 

1268,646.06 
222,680.03 

1241,864.86 
248,066.47 

$11,790.70 



$26,375.44 

Net  revenue — passenger 

ssn  <MS  na 

t8,mM 
9,128.94 

$37,166.14 

Less  rnllwav  tax  accruals'           '  T2hfi_i9 

$1,922.82 

Net  Income— passenger 

Net   income   per   mile   of 

road    

$28,768.91 

tlS,330.0S 

'           $89,088.96 

$76.62 
1,260.83 

Net  income  per  mile,  cap- 
italized at  6  per  cent.. 

. 

•  Chicago,  Burlington,  4b  Quincy  Railroi 

td  Company. 

Mileage   operated   

1,133.27 

1,138.20 

07 

Preicht  revenue 

L  476, 612.12;       1,299,888.82 

$231,629.10 
275.728.90 

Expenses • 

Net  revenue— frei eh t . . 

$814,112,441         $258,212.24 
66.076.67|            67.181.T8 

$66,900.20 
8.883.79 

Less  railway  tax  accruals 

Net  income— freight .. 

$248,086.87|         $201,080.46 

$47,006.41 



Net    income   per   mile  of 
road    

$218,871               $177.40 
8,647.88'             2.966.67 

Net  Income  per  mile,  cap- 
italized at  6  per  cent.. 



•.••.......... 

Passenger  revenue  

Expenses    •..«•• 

$1,999,199.76      $1,762,880.68 
T.252. 889.92        1,884.518.41 

.1. 

$246,319.18 

$81,678.49 

Less  railway  tax  accruals 
Net  income— passenger 

$746,859.84          $418,882.17 
56.006.56             68,918.27 

$2.'9i4;7i 

$327,997.67 

$690,366.28          $869,443.90 

$330,912.38 

'  ' 

Net   income   per   mile   of 
road    

$609.17,               $317.19 
10,152.83               B.2<i6.fi0 

Net  income  per  mile,  cap- 
italised at  6  per  cent .. 

••••• 

, 
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TABLB  NO.  3. 

COMPARATIYB  STATEMENT  OF  BSVENUBS,  BXPBN8BS,  AND  NET  IN* 
COMB— INTRASTATE  TRAFFIC— FOR  THB  YEARS  BNDING  JUNE  90,  ISIS 
AND  ISU,  APPORTIONED  AS  PRESCRIBED  IN  THE  FORMULA  USED 
BY  THE  CARRIERS. 

Cbioago,  Milwaukee,  Jb  St.  Paul  Railway  Company. 


1911 


1914. 


Increase. 


Decrease. 


Mileage  operated 

Freight  reTenue  . 
Ezpenses  


Net  revenue— freight 
Less  railway  tax  accrual! 

Net  income— freight . 


140.27 


140.27 


|2eO,97S.15 
211,213.06 


|264» 286.06  . 
196,182.22' 


149,760.091 
7,186.08 


168,106.84 
7,473.831 


18.843.75  . 

288.75  . 


|4S,576.01j     $60,680,011 


18.066.00  . 


Chicago,  Rock  Island,  &  Pacific  Railway  Company. 


16.737.09 
15,060.84 


Net   income  per  mile  of 
road   • 

I803.62                1880.96 
6,069.001             6,016.00 



Net  income  per  mile,  cap- 
italised at  6  per  cent.. 

Passenger  revenue  

Expenses  ..........^ir....* 

1164,761.72          $149,931.46 
166,148.62           166,993.16 

"   ■ 

$14,880.27 
156.36 

Net  revenue— passenger 
Less  railway  tax  accruals 

$8,618.20             $8,061.71 
6,291.17              6.821.61 

$636:44 

$14,674.91 

Net  Income— passenger 

$8,322.03            1X1,883.52 

$16,206.35 



Net   income   per   mile   of 
roii()     ,,,, 

$23.68' 

Net  income  per  mile,  cap- 
italized at  6  per  cent  .. 

395.00' 

'*  *     i 

Mll«aee  onerated 

634.28 

1 
AAi.fia                   7  ffi 

WM.«»                             , 

Freight  revenue  •• 

$231,967.20          $261,382.1l|           $19,414.91 
859.640.34           413,668.36             64.028.02 

EzDonses 

Net  revenue— freight . . 
Less  railway  tax  accruals 

$lt7,67S.lJ,^         $m,tM.t5 t           $84,613.11 

8,678.16.            10,098.58             $1,419.42. 

Net  Income— freight .. 

$186,S6B.S0 

int,384.8» 

$36,032.53 

Net   income   per   mile  of 
road    • 

Net  income  per  mile,  cap- 
italized at  6  per  cent.. 

Passenger  revenue  

{Expenses 

$589,844.58 
682,692.67 

$488,107.36  

$101,737.22 
26  706  98 

566,986.69  

Net  revenue— passenger 

17  IKl.St 

$S7r879.SS  

$75.(m.l4 

Less  railwav  tax  accruals             I4.4fifi.4l 

14,489.85' 

Net  income— passenger 

Net   income   per .  mile   of 
road    

' 

17,447.^ 

t8i,S69.18\ !            $70,021.68 

Net  Income  per  mile,  cap- 
italized at  6  per  cent  .. 
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COICPARATIVB  8TATBMBNT  OF  RBYBNUSS,  BXPBN8BS,  AND  NBT  IN- 
COMB-INTRASO^TB  TRAPPIC-POB  THB  YBARS  ENDING  JUNB  80,  191B 
AND  1914,  APPORTIONED  AS  PRESCRIBED  IN  THE  FORMULA  USED 
BY  THB  CARRIBRS. 


The.KanMfl  aty  Southern  Railwaj  Company. 

19UL 

im. 

Increase. 

Decrease. 

MUeasA  ooarated 

186.06 

186.66 

Fivlflrht  rfiTfinQft  

$185,817.46 
96.106.84 

$160,740.03 
167,922.79 

$24,922.57 
71,815.95 

Bxpentea    .......•• •• 

Net  reyenne— freight . . 
Less  railway  tax  aeemalB 

$89,710.62 
8:839.63 

$7  fist. 76 
7,020.80 

$46,893.38 

$3,681.17 

Net  income— freight .. 

$86,870.99 

$U,WS.56 

$60,674.65 

Net   income  per   mile  of 
road 

$196.90 
8,866.00 

Net  Income  per  mile,  cap- 
italized at  6  per  cent.. 

Passenger  revenne  • 

EzpejDses  •. ■•*•.... 

$111,868.86 
180,824.83 

$86,489.09 
U7,739.25 

$24,869.17 
13,085.68 

Less  railway  tax  accruals 

*1:SS:f? 

W,  950. 16 
4,925.65 

$U,  783.59 

"       '$275.60 

Net  income— passenger 

m,iie.7t 

$36,176.81 

$12,059.09 

Net  Income  per  mile  of 
road   • 

Net  income  per  mile,  cap- 
italised &t  6  ner  cent . . 

The  Miaaouri,  Kansas  A  Texas  Railway  Company. 


MII^Afik  onerated     ......•■ 

642.68 

642.58 

freight  revenue  

Expenaes    

$484,666.48 
165,684.03 

$462,634.79 
845,042.12 

$22,130.69 

20  591.91 

Net  revenue— freight . . 
I^ss  raUway  tax  accruals 

$119,061.46 
21,081.20 

$117,492.67 
17,070.12 

$1,538.78 
4,011.08 

Net  income— freight . . 

$97,960.25 

$100,422.55 

$2,472.30 

Not  Income  per  mile  of 
road   ..•..•......••• 

$180.53 
8,008.88 

$186.08 
8,064.67 

Net  Income  per  mile,  cap- 
italised at  6  per  cent.. 

Passenger  revenue 

Expenses  ...rtvT-tr-*^.**-- 

$601,286.68 
^41283.96 

^^■^ 

$68;989:22 

$60,655.56 

Net  revenue-passenger 
Less  raUway  tax  accruals 

$127,081.72 
83,154.15 

^JI:JJ 

$114,644.78 
790.73 

Net  income-passenger 

$108,877.57 

$9M.i8 

$US,  764.06 

Net  income  per  mUe  of 

$191.46 
a»1M.88 

• 

. 

Net  Income*  per 'mlYe',  cap- 
italised at  6  per  cent... 

P.U.R.19ieA. 
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MISSOURI  PUBLIC  SERVICE  COMMISSION. 
TABLE  NO.  6. 


COMPARATIVE  STATEMENT  OF  REVENUES,  EXPENSES.  AND  NET  IN- 
COME—INTRASTATE  TRAFFIC— FOR  TUB  YEARS  ENDING  JUNE  10,  1013 
AND  1914,  APPORTIONED  AS  PRESCRIBED  IN  THE  FORMULA  USED 
BY  THE  CARRIERS. 


The  Missouri  Pacific  Railway  Cbrnpany. 

1913. 

1914. 

Increase. 

Decrease. 

945.82 

945.82 

Frelirhl:  reventifi  .....>•>«. 

12.819,108.59 
2,206.343.94 

$2,894,464.92 
2,807,476.07 

$75,861.88 
101.132.18 

Expenses   

Net  revenue— freight . . 
Less  railway  tax  accruals 

1112,759.65 
64.797.27 

$86,988.86 
68,717.89 

$25,770.80 



$3,920.62 

Net  Income— freight .. 

147,962.88 

$18,270.96 

$29,691.42 

Net   income   per   mile   of 
road                          •  •  •  •  • 

$60.71 

t19.S2 

Net  income  per  mile,  cap- 
italized at  6  per  cent . . 

845.00{                 822.00 

Passenger  reyenue  

$1,848,609.80;      $1,683,188.25 
1.625.051.48|        1,542,171.19 

$165,471.65 
82.880.29 

Net  revenue— passenger 
Less  railway  tax  accruals 

$223,658.32'         $140,967.06 
nS,422.62|             46.705.33 



$82,691.26 
1,717.29 

Net  income— passenger 

$175,185.70 

$94,261.73 

$80,873.97 

Net   Income   per   mile   of 

$185.16 
8.086.00 

$89.66 
1.661.00 

Net  Income  per  mile,  cap- 
italized at  6  per  cent . . 

St.  LonlB,  Iron  Mountain.  &  Southern  Railway  Company. 


Itflloflira  nnprftf pd 

644.10 

544.10 

Prpi^rht  revenue  

$732,918.60 
586.847.04 

$944,358.18 
859,650.47 

$211,444.68 
828,303.43 

JQ^p^QgQg                    .....i • 

Net  revenufr-*f  relght . . 
Less  railway  tax  accruals 

$196,566.56 
16.401.60 

$84,707.71 
28.513.46 

$131,858.85 

ii8,iii.86 

Net  income— freight . . 

$181,164.96 

$56,194.25 

^124.970.71 

Net   Income   per   mile   of 

$882.96 
6,549.00 

$103.28 
1,721.00 

Net  Income  per  mile,  cap- 
italized at  6  per  cent . . 

Passenger  revenue  

$762,141.60 
652;  867.23 

$7417585727 
632,199.76 

$20,606.83 
20.667.47 

Net  revenue — Dassenger 

$109,274.37 
18,951.13 

«-g:i?:§ 

2,S!52 

Less  railway  tax  accruals 

Net  income— passenger 

$90,823.24 

$88,046.86 

$2,274.88 

Net   income  per   mile   bt 
road    • ..• 

$166.00 
a.7OT.00 

$161.83 
8.697.00 

Net  income  per  mile,  cap- 
italized at  6  per  cent .. 

P.U.R.1916A. 
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TABLE  NO.  6. 


655 


COMPARATIVE  STATEMENT  OF  REVENUES,  EXPENSES,  AND  NET  IN- 
COME—INTRASTATE  TRAFFIC— FOR  THE  YEARS  ENDING  JUNE  30,  1913 
AND  1914.  APPORTIONED  AS  PRESCRIBED  IN  THE  FORMULA  USED 
BY  THE  CARRIERS. 


St.  Louis  &  San  Francisco  Railroad  Company. 

191S. 

1914. 

Increase. 

Decrease. 

Mileasre  onerated  

1,713.72 

1.713.72 

pTplflrht  revenue  

12.067.900.06 
1,697,972.60 

$2,352,459.31 
2,518.623.^ 

$294,559.26 
820.651.05 

Expenses  

Net  revenue — freight . . 

1369,927.46 
64,504.20 

"a-M 

$626,091.80 

Less  railway  tax  accruals 

$12,145.35 

Net  Income — freight .. 

$295,423.26 

$ZJ^,813.89 

$538,237.15 

Net  income   per   mile   of 
road    

$172.39 
2,873.16 

Net  Income  per  mile,  cap- 
italized at  6  per  cent . . 

Passenger  revenue  

Expenses  

12,365.194.06 
1,954,150.79 

$2,602,275.52 
2,424,860.15 

$147,081.46 
470,709.36 

Net  revenue— passenger 
Less  railway  tax  accruals 

$401,043.27 
75,277.56 

$77,415.37 
75,405.76 

$323,627.90 

$i28.26 

Net  income-^Dassenser 

$825,766.71 

$2,009.61 

$323,756.10 

Net   income   per   mile   of 
road 

$190.09 
8^168.16 

$1.17 
$19.50 

Net  income  per  mile,  cap- 
italized at  6  per  cent . . 

St.  Louis  Southwestern  Railway  Company. 


Milease  ooerated  

144.24 

1fi4  70 

20.46 

Freight  revenue 

$61,300.37!           $58,533.83 
52,306.99               71.274.90 

$7,233.46 
18,968.91 

Expenses 

Net  revenue— freight . . 

$1,005.62 
2,892.24 

$Jt,7U.(n 
6.048.51 

$11,735.46 

Less  railway  tax  accruals 

$2,066.27 

Net  Income— freight . . 

$5,987.86 

1/7,789.58 

$13,801.72 

Net   income   per   mile   of 
foad   ...% 

Net  Income  per  mile,  cap- 
italised at  6  per  cent . . 

No  passenger  exhibit  submitted. 
P.UJt.l916A. 
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MISSOURI  PUBLIC  SERVICE  COMMISSION. 
TABLE  NO.  7. 


COMPARATIVE  STATEMENT  OP  REVENUES,  EXPENSES.  AND  NET  IN- 
COME-JlNTRASTATB  TRAFFIC— FOR  THE  TEARS  ENDING  JUNE  30.  1913 
AND  1914.  APPORTIONED  AS  PRESCRIBED  IN  THE  FORMULA  USED 
BY  THE  CARRIERS. 


Chicago  &  Alton  Railroad  Company. 

ins. 

1914. 

Increase. 

Decrease. 

If IIpastp  oDfratfid 

263.67 

263.67 

Piwfirht  rey^nnc  .......... 

$299,880.99 
156.279.57 

$230,275.80 
146.115.33 

$69,006.09 

Expenses 

10,164.24 

Net  revenue— freight . . 
Less  railway  tax  accruals 

1143.601.42 
4,122.18 

$84,159.97 
4,261.76 

$59,441.45 

$139.58 

Net  Income— freight . . 

$139,479.24 

$79,898.21 

$69,581.03 

Net   Income   per   mile   of 
road    

1528.99 
8,816.50 

$308.02 
5.060.33 

Net  income  per  mile,  cap- 
italized at  6  per  cent . . 

Passenger  revenue  

Expenses  

1689,611.47 
638,987.86 

$661,266.51 
612,326.27 

$28,354.96 

26  611  59 

Net  revenue— passenger 
Less  railway  tax  accruals 

21.072.89 

$48,930.24 
22.768.94 

$1,743.37 

$1,696.06 

Net  Income— Dassensrer 

$29,600.72 

$26,161.30 

$3,439.42 

Net   income   per   mile   of 
road     

$112.26 
1.871.00 

$99.22 
1, 663.97 

Net  income  per  mile,  cap- 
italised at  6  per  cent . . 



The  above  statement  was  filed  with  the  Cominisslon  In  March.  1915,  suhseaiienl 
to  the  Commission*!  Report  to  the  Stftte  Seiiftt*. 

P.U.R.I916A. 
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The  following  subjoined  tables  show  the  total  gross  income  and 
total  gross  operating  expenses  on  the  entire  system  of  the  appli- 
cant carriers^  taken  from  exhibits  in  evidence: 

TABLE  NO.  8. 

COMPARATIYB  8TATEMBNT  OP  BBVENUBS,  BXPBN8BS,  AND  NBT  IN- 
COMB-BNTIBB  LINB  TRAFFIC— FOB  THB  YEARS  ENDING  JUNE  SO. 
1918  AND  1914.    TAKEN  FROM  EXHIBITS  FILED  IN  CASES  492  TO  506. 


The  Atchison,  Topeka,  & 

Santa  Fe  Railway  Company. 

1913. 

1914. 

Increase. 

Decrease. 

1kni#flff»  nnArjLtAd   

8,  £37.56 
8.113.00 

8.339.72 
8,218.06 

102.17 
99.46 

MUeftffe  owned  ............ 

ITreieht  revenue  

964,647,714.60 
26,491,140.26 
8,061,899.66 

961,089.210.73 
24,633,  m.34 
7,817.946.12 

238.963.44 

Passenger  revenue  

MlBcellaneooB  revenue  ... 

Total  revenue 

^,090,754.41 

193,640,268.19 

$4,660,486.28 

Expenses  ♦••••• 

163,289.228.19 
4,067.431.90 

969,270,813.16 
4.773.440.87 

moosiii 

93,968,414.44 

Railway  tax  accruals  .... 

Totals   

167.306,660.09 

164,044.264.62 

93,262.406.47 

Net  profit  on  operations.. 

130,784,094.32 

129,496,013.67 

11.288,080.75 

Chicago,  Burlington,  ft  Qulncy  Bailroad. 


Mlleaire  onerated  

9,109.61 
8,736.84 

9,139.68 
8,872.24 

80.12 
136.40 

Milcale  oSiied  .....:.;!..; 

nVplfirlii:  pevemie   ......■>.■ 

8,414,988.29 

8.208,239.09 

91,264.668.48 
152,183.68 
206.699.20 

Passenger  revenue  

Miscellaneous  revenue  ... 

nVki'tti  FAv^nue  ..••.■■■• 

994,374,486.61 

992,760,984.16 

91.623,661.36 

n^Dcng^s 

963,499,768.68 
3,661,890.74 

963,176,407.26 
4.016,667.74 

9324,862.28 

Railway  tax  accruals  .... 

9464,6n.0O 

Totals   

967,061,740.27 

967,198.064.99 

9149.824.72 

Net  profit  on  operations.. 

927.888,746.24 

926,668,869.16 

91.768,876.08 

P.U.R.1916A. 
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OfiS  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

TABLE  NO.  9. 

COMPABATIYB  STATBMBNT  OF  BEYENUES.  EXPENSES,  AND  NET  IN- 
COME—ENTIRE LINE  TRAFFIC— FX)E  THE  YEARS  ENDING  JUNE  90, 
1913  AND  1914.    TAKEN  FROM  EXHIBITS  FILED  IN  CAS^S  492  TO  606. 

Chicago,  Milwaukee,  &  St.  Paul  Railway  Company. 


1913. 

1914. 

Increase. 

Decrease. 

Mileage  operated  

9.612.82 

9,683.96 

71.13 

Milease  owned 

Freieht  revenue  

167,964,161.10 
18.457.135.51 
7,662,758.08 

$66,266,420.18 
18,961,224.58 
7.565,046.98 

isoiioS'.OT 

$2,697,740.92 

Passenger  revenue  

Miscellaneous  revenue  ... 

mim'.io 

Total  revenue 

$94,084,064.69 

$91,782,690.74 

$2,301,363.95 

Expenses   

^.976.408.94 
3.  S23. 832.52 

$63,615,489.56 
4,106,567.41 

$2,360,919.38 

Railway  tax  accruals  .... 

$282,724.89 

Totals   

$69,800,241.46 

$67,722,046.97 

S2.078  194  49 

Net  profit  on  operations.. 

124.283,813.23 

$24,060,643.77 

$223.1^.46 

Chicago,  Bock  Island,  &  Pacific  Railway  Company. 


Mil^Rffe  ooerated  

7,572.46 

7.729.77 

157.31 

Mileage  owned  

Prelffht  revenue  

$43,940,945.50 
19,080,164.17 
4,947.861.00 

$42,348,182.47 
18,186,008.80 
4.864,312.13 

$1,592,763.08 

894.155.37 

93,538.87 

Passenger  revenue  

Miscellaneous  revenue  ... 

Total  revenue 

$67,968,960.67 

$65,388,503.40 

$2,680,467.27 

Expenses    

$52,324,990.32 
2,857,693.74 

$62,944,938.80 
3,200.677.40 

$619,948.48 
842.888.66 

Railway  tax  accruals  .... 

Totals   

$55,182,684.06 

$56,145,516.20 

$962,832.14 

Net  profit  on  operations. . 

$12,786,276.61 

$9,242,987.20 

$3,643,289.41 

P.U.R.1916A. 
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C0IIPARATIT1D  STATflMBNT  OF  REVBKUB8,  BXPENSES,  AND  NET  IN- 
COME—ENTIRE LINE  TRAFFIC— FOR  THE  YEARS  ENDING  JUNE  30. 
191S  AND  1914.    TAKEN  FROM  EXHIBITS  FILED  IN  CASES  492  TO  505. 


Kansas  Clt;y  Boutheni  Railway  Company. 

IdlS. 

1914. 

Increase. 

Decrease. 

Mlleaire  ooerated  

827.17 

827.17 

Mileage  owned 

Freight  revenue  

$7,956,386,821     i8. 241.359.04 

$285,972.72 

Passenger  revenue  

Ml8CcIlaxieou8  revenue  ... 

1.694.580.41 
1.066.842.55 

1.675, 16^.43 
1,076,926.18 

$19,411.98 

Total  revenue 

no.  706, 309.28 

$10,993,453.65 

$287,144.37 

Expenses   •• 

|6.988.887.96{      16.961.187.67 
465.339.16'          567,857.33 

$27,299.71 
102.518.17 

Railway  tax  accruals  .... 

Totals           

$7,899  2ZI  12       47.529.04fi-0fti           $129- 817.88 

'"'      '"         1         '      ' 

Net  profit  on  operations.. 

$3,307,082.16 

$3,464,408.66 

$157,326.49 

Missouri,  Kansas,  &  Texas  Railway  Connpany. 


Mlle^fire  o  Derated 

8,677.47 

8.824.82 

147.35 

Mileaflre  owned  

$20,912,978.29 
9.402.966.60 
2.030,313.50 

$20,228,837.20 
9.105,241.86 
2,187,609.29 

$684,641.09 

Passenger  revenue  

Miscellaneous  revenue  ... 

$i57,"295'.79 

297,724.74 

Total  revenue  

$32,346,258.39     $31,521,188.35 

$825,070.04 

Expenses    

*$22.954,968.82   •S23.471.265.70 

$516,296.88 
2U.  617.60 

Railway  tax  accruals  .... 

1.287.903.29 

1.499.520.89 

Totals    

$24,242,872.11 

$24,970,786.59 

$727,914.48 

Net  profit  on  operations.. 

$8,103,386.28 

$6,550,401.76 



$1,552,984.52 

Refund,   overcharges  and 
uncollected  1  terns  

$27,625.29 
0.663.24 

$60,270.71 
109.81^.34 

46,839.01 

Abandoned  property  

Surveys    account,     aban- 
doned nronerty 

•Includes  charges  aeeonnt 
P.UJL1916A. 
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MISSOURI  PUBLIC  SERVICE  C0MHI6SI0K. 
TABLE  KO.  11. 


COMPARATIVE  STATEMENT  OF  BBVBNUBB,  BXPBN8BS,  AND  NST  IN- 
COME-ENTIRE LINE  TRAFFIC— FOR  THE  TEARS  ENDING  JUNE  M» 
1913  AND  1914.    TAKEN  FROM  EXHIBITS  FILED  IN  CASES  498  TO  606. 


The  Missouri  Padfle  Railway  ComiMuijr. 

1918. 

1914. 

Increase. 

Decrease. 

\f  i1#fl.iirA  nnAMLtMl    

8,919.50 

8.919.68 

.06 

Mileage  owned  

Frelffht  reveiitxe  

120,528,497.60 
6,155.918.86 
2,884.497.14 

$15,490,424.70 
4,848.481.26 
2,283,184.57 

$1,038,072.80 

Passenger  revenue  

Miscellaneous  revenue  ... 

307,482.61 
61.812.67 

Total  revenue 

$28,018,908.60 

$26,622,040.62 

$1,396,867.98 

Expenses   

$22,276,078.78     $22,220,139.94 
1.125,710.63        1,170.179.51 

$66,988.78 

Railway  tax  accruals  .... 

$44,468.88 

Totals   

$28,401,789.35 

$28,890,819.46 

$11,469.90 

Net  profit  on  operations.. 

$4,617,119.15 

$8,281,721.07 

$1,885,398.08 

Quincy,  Omaha,  &  Kansas  City  Railroad  Company^ 


Mileage  operated  

268.47 

268.47 

• 

Mileage  owned  

Freight  revenue 

$630,640.49 
268.684.32 
67,672.00 

$576,889.98 
262.437.45 
78.212.47 

$64,160.66 

Passenger  revenue  

6.096.87 

Miscellaneous  revenue  ... 

$5,640.47 

Total  revenue 

$966,646.81 

$912,089.86 

$64,606.96 

Expenses  

$912,413.86 
88.176.77 

1900,981.66 
81,398.26 

$11,481.71 

Railway  tax  accruals  .... 

1,778.52 

Totals   

$946,590.18 

$982,879.90 

$18,210.23 

Net  profit  on  operations.. 

$21,066.68 

If0,840.« 

$41,896.78 

St.  Louis,  Iron  Mountain,  &  Southern  Railway  Company. 


8.887.60 

8,864.96 

... 

Mileage  owned  

Freight  revenue  

$26,219,771.89 
6.471.666.74 
2,446.269.01 

$24,504,602.61 
6.311,202.84 
2,356,054.30 

89.204.71 

Passenger  revenue  

Miscellaneous  revenue  ... 

Total  revenue 

$84,186,597.64 

$38,171,868.66 

$964,737.99 

Expenses   

$28,412,846.61 
1.188.638.10 

$22,262,820.71 
1.843,262.90 

$1,160,024.90 

Railway  tax  accruals  .... 

$164,614.80 

Totals   

$24,601,488.71 

$28,686,073.61 

$1,006,410.10 

Net  profit  on  operations.. 

$9,686,118.98 

$9,676,786.04 

$46,672.11 

P.U.R.1916A. 
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COHPARATIVB  8TATBMBNT  OP  RBYENUES.  BXPBNBKS.  AND  NBT  IN* 
COMB-ENTIRB  LINB  TRAFFIC-FOB  THE  YEARS  ENDING  JUNE  aO, 
WZ  AND  1914.    TAKEN  FROM  EXHIBITS  FILED  IN  CASES  492  TO  SQ6. 


St.  Louis  A  San  Francisco  Railroad  Company. 

19U. 

1914. 

Increase. 

Decrease. 

Mileage  oiMrated  

4,727.70 

4>  732.44 

4.74 

Mileage  owned  

Prelsrht  revenua  

|2», 527,702.10 

10.941, 8fB.48 

2.982.660.48 

128.654,464.10 
10.830.575.28 
2.973,860.44 

iiiiiiiiio 

$878,248.00 
110.788.15 

Passenger  revenue  

Miscellaneous  reyenue  .*• 

Total  reyenue 

948,401.716.01 

$42,458,789.82 

$942,836.19 

Expenses  > 

•127.944.881.57 
2,010.658.61 

$80,469,178.06 
2,091,888.89 

$2,524,794.48 
81.179.78 

Railway  tax  aecmals  .... 

TottJB  

129,965.086.18 

$82,661,000.44 

$2,606,974.26 

Net  profit  on  operations. . 

112,446.680.88 

$9,897,870.88 

$8,548,810.46 

•Includes  $88,29L97  Oklahoma  state  taxes  applicable  to  year  1909. 
St  Louis  Southwestern  Railway  Company. 


Mllease  onerated 

906.80 

924.80 

18.60 

Mii»ttg»  owned  ....■•■..•■* 

Ffwifht  reyenue 

$6,698,560.54 

1.509.173.16 

493.375.77 

$6,816,095.49 

1.451,266.15 

444,913.92 

$277,476.05 
57,918.01 

Passenger  revenue  

Miscellaneous  revenue  ... 

48.461.85 

Total  revenoe  .*. .....r* 

$8,696,109.47 

$8,212,254.56 

$888,854.91 

ISxpenses 

$4,868,082.40 
387.619.73 

$5,176,354.98 
889.624.85 

$308,272.68 
52.005.12 

Ballway  tax  accruals  .... 

Xotals   

$5,205,702.13 

$6,565,979.83 

$860,277.70 

Net  profit  on  operations. . 

$3,890,407.34 

$2,646,274.73 

$744,132.61 

The  Wabash  Railroad. 


Mileage  operated  

2,514.60 


2.614.60 

Milease  owned  

Preleht  revenue   

$21,774,362.19     t20.1da.492  $» 

$1,574,869.31 
66,315.06 
106.607.36 

Passenerer  revenue  

Miscellaneous  revenue  ... 

7.268.288.66 
2,726.635.69 

7,201,973.61 
2,621,028.33 

Tftfjil  rAViantiA 

$31,789,286.54 

$80,022,494.82 

$1,746,791.73 

Bzpenses 

$27,162,324.39 

906.891.74 

$26,869,020.59 
1.044.309.35 

$308,808.80 

Railway  tax  accruals  .... 

$138,417.61 

•Totals   

$28,068,216.13 

$27^903.829.94 

$164,886.19 

Net  profit  on  operations.. 

$3,701,070.41 

$2,119,164.88 

$1,581,906.63 

P.U.R.19iaA. 
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The  following  table  shows  the  traflSc  handled  by  the  applicant 
carriers  for  the  years  ending  June  30,  1913  and  1914;  that  for 
the  entire  line ;  that  within  the  state  and  that  intrastate  in  Mis- 
souri, compiled  from  their  annual  reports : 

TABLE  NO.  13. 

COMPARISON  OF  TRAFFIC  HANDLED  ON  LINES  OF  CARRIERS  APPLTINO 
FOR  INCREASED  RATES-YEARS  ENDING  JUNE  80,  1913  AND  1914. 

Entire  Line. 


A..   T.  &  S.  F.  Ry.  ... 

C.  &  A.  R.  R 

C,   B.  &  Q.  U.  R,  

C,  M.  &  St,  P.  Ry.  ... 
C.    R.   I.  &  P.  Ry.   ... 

K.  C.  S.  Ry. 

M.  &  N.  A.  R.  R 

M.,    K.  &  T.  Ry 

Mo.   Pac.   Ky. 

Q.,  O.  &  K.  C.  R.  R.  . 
St.  L.  &  y.  F,  U.  R.  ... 
St.  L..    I.  M.  &  S.  Ry. 

St.  L.  S.  \V.  Hy. 

Wabasb  R.  R 


Tons  One  Mile. 


1913. 


1014, 


6,287, 
1,767 

8,791, 
7,425. 
4,967. 
1,(KT7, 

54, 
1, 8:?o, 
2,476, 

69, 

z,(m, 

3,191, 

646, 

3,722, 


811,193 

291.064' 
435,5971 
864.2631 
62o,  8311 
522, 676 
5ll.S54| 
519,7591 
873,160, 
462,3171 
714,9641 
530.916 
534,837 
548. 760 


5, 893. 
1,464. 
8,612. 
8,079. 
4,940, 
1,062, 

58, 
1,850, 
2,^SS, 

52. 

2. 910, 

3. 116, 

622, 

3,321, 


379. 432 
671.657 

629.607 
689,505 
743. S52 
756. 263 
460,706 
591,630 
847,411 
516, 458 
096, 677 
024,051 
985. 524 
617,622 


Passengers  One  Mile. 


1913. 


1,159, 

214. 

1,189, 

794. 

955, 

67, 

12. 
401, 
252, 

11. 
461. 
249, 

56, 


806.097 
983,040 
958,615 
378,083 
549, 870 
533. 444 
986.997 
082,34-i 
126.082 
016.406 
60S.  235 
986, 875 
012.085 
477.730 


1914. 


1.146, 

21S. 

1,152, 

912, 

954. 

73, 

14. 
404. 
259, 

10, 
506, 
289. 

66, 
381, 


80S.S53 
638,922 
,123,930 
,375,815 
616, 90S 
356,612 
854.152 
,CC4.141 
469. 924 
816, 270 
024,060 
376,236 
688.799 
382.317 


STATE  OF  MISSOURI— INTRA  AND  INTER  STATE. 


A.,   T.  &  S.  F.  Ry 

C.  &  A.  R.  R 

C,   B.  &  Q.  R.  R 

C.  M.  &  St.  P.  Ry 

C,    R.  I.  &  P.  Ry 

K    C.  S.  Rj' 

421,996,727 
815,724,686 
1,239.353.787 
184,346,948 
368,848,881 
314.592,323 

404,035,375 
823.061.748 
1,249,176.358 
211.258,873 
394,241,997 
824.442,988 

60,565.582 

14.443,710 
64.892.725 
16.987.019 

64.594,932 
63.442,823 
189.975,927 
14.735.363 
62.313.461 
18.102.477 

M.  &  N.  A.  R.  R 

M.,  K.  &  T.  Ry 

323,659,223 
879,221,066 
69.262.677 
1.193,273,338 
491,364,876 
104,921,476 
966.629.148 

38i.979,438 
860.297.901 
62.300.230 
1.146,538.424 
492.906.672 
100,113,241 
861. 627, 6U 

66,961.328 
104.135,577 

10.886,348 
189.033,151 

69,416.496 
7.092.965 

96.064.32S 

60.364,363 

Mo    Pac    Rv    

li4'882'S53 

Q..   0.  &  K.  C.  R.  R 

St.  L.  &  S.  F.  R.  R 

St.  L.,    I.  M.  k  S.  Ry.  .. 

St.  L.  S.  W.  Ry 

Wabash  R.  R 

10.685:340 

200,777,776 

65.173.888 

8,584.173 

98.930.573 

STATE  OF  MISSOURI— INTRASTATE  ONLY. 


A.,  T.  &  S.  F.  Ry.  ... 
C,  M.  &  St.  P.  Ry.  ... 
0.,    R.  I.  &  P.  Ry.  ... 

K.  C.  8.  Ry , 

M..  K.  &  T.  Ry 

Mo.  Pac.  Ry , 

St,  L.  &  S.  F.  R.  R.  ... 
St.  L.,  I.  M.  ft  S.  Ry. 
St.  L.  8.  W.  Ry 


8,840,412 

10.391.095 

13.603.060 

4,797,629 

26,276.866 

154.726.451 

126.029,408 

35,071,690 

1.601,370 


9,493.619 

10,480.738 

16,318.104 

8,780,505 

24.059.427 

158,348,896 

180.486,106 

63,259,015 

1.908,692 


8,917,229 


23,801.836 
■76.*868.'76i 


11,781.234 
'24.*6i5i388 


88,226.054 


The  following  table  shows  a  statement  of  the  revenues,  expenses 

and  net  income  on  intrastate  freight  traffic  for  the  years  1913 

and  1914,  as  submitted  by  the  carriers: 
P.U.R.1916A. 


Digitized  by  VrrOOQ IC 


IN  RE  ATCHISON,  T.  A  S.  F.  R.  CX). 


063 


H 


g 


Q 
H 

§ 

§& 
»^ 

^1 
S  S3 

H  H 
tf     . 

fa  a 

Be,    *^ 

g   H 
S 

o  3 
S  2 

-   a^ 

IS  33 

.  •< « 

H    - 


OD 
QQ 

H 

00 

« 

P 

H 
> 

PS 

fc  "  5^ 


ii 


o  Q  ES 

s      » 

§8-3 

P.U.R.1916A. 


i 


98 


as 


«|2 


!sa 


s^ 


33 


5a 

ii 


§s 


^§ 


S 


s 


sssa 


i^ 


3SS& 

iiii 


'9iciei 


s 


ffs 


m 

2523 


1111 


3  Is 


ll    f 
2^    5 


U  M  b  M 

«  «  Q>  « 

asia 


^  -2  -  Iiii 


8 


ii 


ii 


IS 


ii 

IS 


89 
II 


3:3 

r 


gs 


&3 


§' 


n 


SSSC3 

iiii 


9CS3 


1 


is  1 

s^  a 


ESlI 
^888 

fliaa 

mi 

sa 
S8 


I  11  1!  I  IIII 

A        M  H  S  «  »  «  « 


Digitized  by 


Google 


664 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 


I 


t 


^1 

»^  o 

H   Pi 

§23 

^  a 

S   Oh 

u  X 
H  H 

O  b, 
b   H 

J)  S 
t^   PQ 

6q 

^1 

a  " 
|b 

r  ft 
5B 

m  S 
n 


s 


Q  S 


^    OQ 

8-^ 


P.U.R.1916A. 


a 


ii 


88 

si" 


S3 


!S 


if-" 


|8" 


IS- 


99 


SI 

r 


8Si 


8sn« 


i 


r^r^Ti 


II 


:«ffg 


nil 

in  V  aaaa 

SiS        ^        b  b  |4  b 

1°    §    ^^S.K 

>P     o     «  a>  0)  0) 

sg  3   aaaa 

^         0)*^         «        SflPfl 

S     2aD     S^     •»—->■« 
^  o;  «  0) 


8   S^   8.5? 

S  §§  S3 

'^  Ml  p 

S   t  :  :  : 

"i"888    ^S 

88    2::: 

8f-    " 

S    S  :  :  : 

i  \\\ 

544.10 

$944,358.18 
859.660.47 

$84,707.71 
28.513.46 

$56,194.25 

$103.28 

1.721.38 

1.377.07 

983.62 

945.82 

$2,394,464.92 
2,807,476.07 

$86,988.86 
68.717.89 

»   S8838 

Mileage   operated    

Freight  revenue 

Expenses    

Net  revenne— freight  

Less  railway  tax  accruals  

Net  Income— freight  

Net  income  per  mile  of  road    

Net  income  per  mile  capitalized  at   6  %    

Net  income  per  mile  capitalised  at   7|%    

Net  income  per  mile  capitalised  at  10ft% 
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The  following  table  shows  the  value  of  the  Missouri  property 
of  the  oarriers  derived  from  the  values  presented  by  the  carriers' 
witnesses  on  valuations  and  assigned  to  intrastate  freigjht  service 
on  the  basis  of  their  expense  apportionment; 
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The  following  table  showB  the  rate  of  return  on  property  of 
the  carriers  assigned  to  intrastate  freight  service  for  the  years 
1913  and  1914,  the  assignment  being  based  on  the  carriers'  ap- 
portionment of  revenues,  expenses  and  property: 
P.UJLI9iaA. 
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In  this  connection,  we  may  here  briefly  discuss  the  law  gov- 
erning the  question  of  prescribing  reasonable  and  just  maximum 
freight  rates,  and  also  its  relation  with  reference  to  discrimina- 
tion as  between  state  and  interstate  rates,  and  the  different  com- 
modities, which  has  been  brought  into  the  instant  cases  by  the 
petitions  of  the  carriers  and  on  which  evidence  has  been  intro- 
duced. 

The  question  of  a  physical  valuation  of  the  property  of  the 
carriers  was  considered  by  the  Interstate  Commerce  Commission 
in  the  Five  Per  Cent  Case,  31  Inters.  Com.  Rep.  1.  c.  361,  in 
which  the  Commission  used  the  following  language  in  disposing 
of  that  question:  "Under  recent  legislation  by  Congress  the 
Commission  is  now  engaged  in  ascertaining  the  original  cost,  so 
far  as  possible,  and  the  reproduction  cost  of  all  the  railroads  in 
the  country.  The  work  is  but  just  commenced,  and  no  general 
results  can  be  made  available  for  several  years.  If  the  informa- 
tion were  at  hand  at  this  time  it  would  doubtless  clear  away  many 
points  of  obscurity  in  the  case,  for  the  reasonableness  of  the  re- 
turn enjoyed  by  these  carriers  cannot  be  measured  accurately 
without  a  more  exact  knowledge  of  their  property  investments. 
In  our  judgment,  however,  the  practical  necessities  of  the  situ- 
ation will  not  permit  us  to  defer  action,  as  suggested  by  some  of 
the  protestants  until  our  valuation  of  railway  properties  shall 
have  been  completed.  All  things  considered,  it  is  clearly  our 
duty  to  investigate  and  determine  the  important  questions  now 
before  us  in  the  light  of  the  best  evidence  now  available." 

As  to  discrimination  caused  by  the  state  and  interstate  rates 
being  different,  we  find  in  the  recent  case  of  Merchants  Exchange 
V.  Baltimore  &  O.  R  Co.  34  Inters.  Com.  Rep.  1.  c.  357,  decided 
in  June,  1915,  it  is  said: 

"The  Commission's  jurisdiction  to  require  carriers  to  remove 
a  discrimination  against  interstat#  commerce  effected  by  the  main- 
tenance of  intrastate  rates  established  in  compliance  with  require- 
ments of  the  state  authorities  is  definitely  affirmed  in  Houston 
E.  &  W.  T.  K.  Co.  V.  United  States,  234  U.  S.  342,  58  L.  ed. 
1341,  34  Sup.  Ct.  Rep.  833,  upholding  this  Commission's  de- 
termination in  Meredith  v.  St.  Louis  Southwestern  R.  Co.  23 
Inters.  Com.  Rep.  31.  In  its  opinion  the  Supreme  Court  said 
with  regard  to  the  provisions  of  §  3  of  the  act,  page  356 : 
P.U.R.1916A. 
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"  *This  language  is  certainly  sweeping  enough  to  embrace  all 
the  discriminations  of  the  sort  described  which  it  was  within 
the  power  of  Congress  to  condemn.  There  is  no  exception  or 
qnalification  with  respect  to  an  unreasonable  discrimination 
against  interstate  traffic  produced  by  the  relation  of  intrastate  to 
interstate  rates  as  maintained  by  the  carrier.  It  is  apparent  from 
the  legislative  history  of  the  act  that  the  evil  of  discrimination 
was  the  principal  thing  aimed  at,  and  there  is  no  basis  for  tlxe 
contention  tiiat  Congress  intended  to  exempt  any  discriminatory 
action  or  practice  of  interstate  carrier  affecting  interstate  com- 
merce which  it  has  authority  to  reach.    •    •    / 

"With  regard  to  the  proviso  of  §  1  of  the  act  that  its  provisions 
'shall  not  apply  to  the  transportation  of  passengers  and  property 
.  .  •  wholly  within  one  state/  the  Supreme  Court  said,  pages 
358  and  359: 

"  *The  powers  conferred  by  the  act  are  not  thereby  limited 
where  interstate  commerce  itself  is  involved.  This  is  plainly  the 
case  when  the  Commission  finds  that  unjust  discrimination 
against  interstate  trade  arises  from  the  relation  of  intrastate  to 
interstate  rates  as  maintained  by  a  carrier  subject  to  the  act. 
Such  a  matter  is  one  with  which  Congress  alon^  is  competent  to 
deal,  and  in  view  of  the  aim  of  the  act  and  the  comprehensive 
terms  of  the  provisions  agaioust  unjust  discrimination  there  is  no 
ground  for  holding  that  the  authority  of  Congress  was  unexer- 
cised/uad  that  the  subject  was  thus  left  without  governmental  reg- 
ulation.   •    »    J 

''And  on  pages  869  and  860: 

^  '•  .  •  In  the  view  that  the  Commission  was  entitled  to 
make  the  order,  there  is  no  longer  compulsion  upon  the  carriers 
by  virtue  of  any  inconsistent  local  requirement    •    •    •' 

'' '.  .  •  So  far  as  these  interstate  rates  conformed  to  what 
was  found  to  be  reasonable  by  the  Conunission,  the  carriers  are 
entitled  to  maintain  them,  and  they  are  free  to  comply  with  the 
order  by  so  adjusting  the  other  rates,  to  which  the  order  relates, 
as  to  remove  the  forbidden  discrimination.  But  this  result  they 
are  required  to  accomplish.' 

''In  Be  Class  Bates  Between  Stations  in  Louisiana,  33  Inters. 
Com.  Bep.  302,  304,  the  Commission  held: 

'^  'The  imposition  of  higher  rates  on  interstate  than  on  state 

P.UJL1916A. 
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traffic  between  the  same  points,  in  the  same  direction,  over  the 
same  rails,  subjects  the  interstate  traffic  to  nnjust  discrimination 
in  violation  of  the  act  to  regulate  commerce.    .    .    / 

"A  like  determination  was  reached  in  Ee  Interstate  Class  & 
Commodity  Eates,  88  Inters.  Com.  Rep.  626. 

"The  discriminations  which  have  resulted  from  the  establish- 
ment of  intrastate  rates  lower  than  the  interstate  rates  contempo- 
raneously maintained  from  interior  Missouri  points  to  St.  Louis 
bring  the  instant  cases  within  the  rules  established  in  the  cases 
referred  to  in  the  preceding  paragraphs." 

[9]  The  carriers  contend,  by  their  amended  applications,  that 
they  ought  to  be  granted  a  general  increase  in  all  intrastate  rates, 
on  the  ground  that  such  rates  are  inadequate,  and  do  not  yield  a 
fair  rate  of  return  upon  the  intrastate  business  as  a  whole.  Such 
a  contention  could  only  be  sustained  after  a  proper  valuation  of 
all  of  the  property  devoted  to  the  intrastate  business,  as  was  held 
in  the  Missouri  Rate  Cases  (Knott  v.  Chicago,  B.  &  Q.  K.  Co.) 
230  U.  S.  1.  c.  497,  57  L.  ed.  1590,  38  Sup.  Ct.  Eep.  975,  in 
which  Mr.  Justice  Hughes,  speaking  for  the  court,  said :  **We 
are  thus  brought  to  the  question  whether  the  action  of  the  state 
was  confiscatory,  that  is,  whether  by  the  reduction  in  rates  of 
which  complaint  is  made,  the  carriers  were  denied  the  just  com- 
pensation to  which  they  were  entitled  for  the  use  of  their  property 
in  the  public  service.  It  is  to  be  observed  that  the  freight  rate 
acts  of  1907  applied  only  to  a  portion  of  freight  transportation, 
that  is,  to  the  transportation  of  specified  commodities  in  carload 
lots.  Eut,  as  we  have  said,  it  is  contended  that  the  return  from 
the  intrastate  business  was  already  inadequate  and  that  the  scope 
of  the  state's  action  in  the  passage  of  the  passenger  fare  act  and 
the  commodity  rate  acts  was  such  as  necessarily  to  preclude  a  fair 
return  upon  that  business  taken  as  a  whole.  If  it  be  assumed 
that  the  question  of  the  profitableness  of  the  entire  intrastate 
operations  is  thus  presented,  the  inquiry  leads  at  once  to  a  con^ 
sideration  of  the  fair  value  of  the  property  devoted  to  the  public 
use." 

Again,  the  same  question  was  discussed  in  the  recent  case  of 
Northern  P.  E.  Co.  v.  North  Dakota,  236  U.  S.  1.  c.  604,  59  L, 
ed.  746,  L.E.A.— ,  — ,  P.U.E.1915C,  277,  85  Sup.  Ct.  Eep.  429, 
in  which  Mr.   Justice  Hughes,  speaking  for  the  court,   said: 
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'^Wben  the  question  is  as  to  the  profitableness  of  the  intrastate 
business  as  a  whole  under  a  general  scheme  of  rates,  the  carrier 
must  satisfactorily  prove  the  fair  value  of  the  property  employed 
in  its  intrastate  business,  and  show  that  it  has  been  denied  a  fair 
return  upon  that  value.  With  respect  to  particular  rates,  it  is 
recognized  that  there  is  a  wide  field  of  legislative  discretion,  per- 
mitting variety  and  classification,  and  hence  the  mere  details  of 
what  appears  to  be  a  reasonable  scheme  of  rates,  or  a  tariff  or 
schedule  affording  substantial  compensation,  are  not  subject  to 
judicial  review.  But  this  legislative  power  cannot  be  regarded 
as  being  without  limit.  The  constitutional  guaranty  protects 
the  carrier  from  arbitrary  action  and  from  the  appropriation  of 
its  property  to  public  purposes  outside  the  undertaking  assumed; 
and  where  it  is  established  that  a  commodity,  or  a  class  of  traffic, 
has  been  segregated  and  a  rate  imposed  which  would  compel  the 
carrier  to  transport  it  for  less  than  the  proper  cost  of  transporta- 
tion, or  virtually  at  cost,  and  thus  the  carrier  would  be  denied  a 
reasonable  reward  for  its  service  after  taking  into  account  the  en- 
tire traffic  to  which  the  rate  applies,  it  must  be  concluded  that 
the  state  has  exceeded  its  authority." 

Section  47  of  the  Public  Service  Commission  law  contains  the 
following  provision;  ''Whenever  the  Commission  shall  be  of 
opinion,  after  a  hearing  hsd  upon  its  own  motion  or  upon  oouor 
plaint,  that  the  rates,  fares,  or  charges  demanded,  exacted, 
charged,  or  collected  by  any  common  <jarrier,  railroad  corpora- 
tion, or  street  railroad  corporation  for  the  transportation  of 
persons  or  property  within  the  state,  or  that  the  regulations  or 
practices  of  such  conmion  carrier,  railroad  corporation,  <xc  street 
railroad  corporation  affecting  such  rates  are  unjust,  unreasonable, 
unjustly  discriminatory,  or  unduly  preferential,  or  in  anywise  in 
violation  of  any  provisions  of  law,  or  that  the  maximum  rates, 
fares,  or  charges,  chargeable  by  any  such  common  carrier,  rail- 
road corporation,  or  street  railroad  corporation  are  insufficient 
to  yield  reasonable  compensation  for  the  service  rendered,  and 
are  unjust  and  unreasonab^  th^  Commission  shall  with  due  re* 
gard  among  other  things  to  a  reasonable  average  return  upon  the 
value  of  the  property  actually  used  in  the  public  service  and  to 
the  necessity  of  making  reservation  out  of  income  for  surplus  and 
contingencies,  determine  the  just  and  reasonable  rates,  fares,  and 
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charges  to  be  thereafter  observed  and  in  force  as  the  maximum 
to  be  charged  for  the  service  to  be  performed,  notwithstanding 
that  a  higher  rate,  fare,  or  charge  has  been  heretofore  author- 
ized by  statute,  and  shall  fix  the  same  by  order  to  be  served  upon 
all  common  carriers,  railroad  corporations,  or  street  railroad  cor- 
porations by  whom  such  rates,  fares,  and  charges  are  thereafter 
to  be  obsen^ed."     [Laws  1913,  p.  583.] 

Thus  it  appears  that  under  the  provisions  of  said  §  47,  supra, 
if  the  CoHMnission  finds,  after  a  hearing,  (1)  that  any  of 
the  present  rates  are  ^'unjust,  unreasonable,  unjustly  discrimina- 
tory, or  unduly  preferential,"  or  (2^  that  the  "maximum  rates, 
fares,  or  charges  chargeable  by  any  such  common  carrier  are 
insufficient  to  yield  a  reasonable  compensation  for  the  service  ren- 
dered, and  are  unjust  and  unreasonable,"  it  is  made  the  duty 
of  the  Commission  to  prescribe  reasonable  and  just  rates,  having 
due  regard  among  other  things  to  a  reasonable  average  rate  of 
return  upon  the  value  of  the  property  actually  used  in  the  public 
service,  and  the  necessity  of  mating  reservations  out  of  income 
for  surplus  and  contingencies,  and  that  such  rates  and  charges 
shall  thereafter  be  observed  and  in  force  as  the  maximum  to  be 
charged  for  the  service  performed. 

In  response  to  inquiries  propounded  to  several  witnesses,  both 
by  counsel  for  the  carriers  and  by  members  of  the  Conmiission 
during  the  course  of  the  several  hearings,  various  witnesses,  in- 
cluding the  chief  rate  experts  of  the  Commission,  as  well  as 
the  traffic  and  rate  experts  of  the  carriers,  stated  that  in  their 
opinion  rates  on  given  commodities  or  classes  of  traffic  could  not 
be  made  by  reference  to  the  value  of  the  carriers'  property  or  to 
a  reasonable  return  thereon,  but  must  be  made  by  comparison 
between  commodities,  localities,  business,  and  traffic  conditions 
in  different  communities  and  existing  rates  in  various  localities, 
and  accompanied  by  evidence  that  the  transportation  conditions 
are  similar.  We  think  the  language  of  the  statute,  "the  Commis- 
sion shall  with  due  regard  among  other  things  to  a  reasonable 
average  return  upon  the  value  of  the  property  actually  used  in 
the  public  service  and  to  the  necessity  of  making  reservation  out 
of  income  for  surplus  and  contingencies,  determine  the  just  and 
reasonable  rates,  fares,  and  charges  to  be  thereafter  observed  and 
in  force  as  the  maximum  to  be  charged  for  the  service  to  be  per* 
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formed,"  clearly  refers  to  the  income  of  a  carrier  from  the  entire 
body  of  its  rates  upon  all  the  traffic  transported  by  it,  while  the 
various  expressions  of  the  several  witnesses  above  mentioned 
clearly  refer  to  the  making  of  rates  upon  specific  commodities  and 
shipments.  The  mere  statement  of  the  foregoing  proposition, 
however,  immediately  presents  the  question  to  the  Commission  as 
to  how  is  the  burden  of  paying  to  the  carrier  an  income  sufficient 
to  enable  it  to  earn  the  return  to  which  it  is  entitled  and  to  lay 
up  a  fund  for  surplus  and  contingencies,  to  be  distributed  be- 
tween and  borne  by  the  various  classes  of  traffic,  and  the  thou- 
sands of  commodities  and  hundreds  of  thousands  of  shipments, 
both  carload  and  less  than  carload,  transported  by  a  single  rail- 
road as  a  common  carrier.  If  the  business  transported  by  a  par- 
ticular carrier  were  limited  in  character  to  but  one  class  and  to 
one  or  two  individual  commodities,  this  problem  would  be  com- 
paratively easy  of  solution  to  a  rate-making  body,  but  when,  as 
to-day,  the  business  of  a  conomon  carrier  is,  in  the  first  instance, 
divided  between  passenger  and  freight  traffic,  and  the  various 
commodities  oifered  for  transportation  by  freight  run  into  thou- 
sands, varying  in  character  and  value  from  porcelain  to  pig  iron, 
from  live  stock  to  lumber,  and  from  sand  to  silk,  the  problem  of 
dividing  up  the  burden  of  transportation  so  that  each  commodity 
may  bear  its  fair  proportion  of  such  burden,  and  at  the  same 
time  continue  to  move  freely  throughout  the  territory  reached 
and  served  by  the  rails  of  such  carrier,  becomes  one  that  is  high- 
ly involved,  in  which  new  phases  daily  present  themselves,  and 
which  at  all  times  calls  for  the  most  careful  and  serious  study, 
consideration,  and  judgment,  not  only  of  the  carriers  themselves, 
but,  at  the  present  time,  of  the  Federal  and  various  state  Com- 
missions charged  by  law  with  the  duty  of  regulating  the  com- 
merce of  the  country,  and  the  practices  of  carriers.  It  is  to  the 
question  thus  presented,  and  to  its  constantly  changing  phases, 
that  the  expert  witnesses  who  have  testified  in  these  cases  thai; 
rates  must  be  made  by  comparison,  have  referred.  The  term 
"comparison,"  however,  as  used  in  this  connection  by  the  traffic 
men  and  rate  experts,  is  of  vastly  wider  significance  than  the 
same  expression  as  used  at  various  times  during  the  hearing, 
in  the  instant  cases,  by  individual  shippers  and  their  represent- 
atives in  the  presentation  of  exhibits  consisting  of  comparison 
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of  rates  on  given  commodities  now  in  effect  in  Missouri  for  vary- 
ing distances,  and  the  rates  on  similar  commodities  for  similar 
distances  now  in  effect  in  other  states.  The  term  "comparison^' 
as  used  by  such  experienced  traflSc  and  rate  men  in  connection 
with  the  subject  of  rate  making,  involves  not  only  a  comparison 
between  existing  rates  on  a  given  commodity  in  effect  at  the 
present  time  in  different  localities,  but  also  involves  comparisons 
between  the  specific  commodities  under  consideration  and  other 
conmiodities  between  the  volumes  in  which  the  given  commodity 
moves  in  the  locality  immediately  under  consideration  and  in 
other  localities,  between  the  given  conmiodity  and  other  commodi- 
ties moving  in  the  same  general  territory  and  elsewhere,  and  the 
volume  of  the  movement  of  the  conmiodity  immediately  under 
consideration  as  compared  with  the  volume  of  other  commodities 
in  the  same  and  other  localities,  between  rates  upon  the  obm- 
modity  under  consideration  which  have  been  in  effect  in  different 
localities  at  various  periods  of  time  in  the  past;  bulk,  weight, 
volume,  E;\ace  occupied  in  the  carriers'  vehicle,  value,  liability  to 
loss  and  damage  in  transit  (including  the  insurance  necessarily 
assumed  by  the  carrier  during  transportation),  character  of  serv- 
ice required  from  the  carrier ;  the  value  of  the  service ;  the  cost 
of  the  service,  and  various  other  elements  of  comparison  as  be- 
tween the  specific  conmaodity  under  consideration  and  other 
commodities  in  the  transportation  of  which  the  carrier  is  engaged. 
All  these  elements,  and  more,  are  embodied  in  the  expression 
^^rate  making  by  comparison,"  as  employed  and  understood  by  the 
carriers  and  their  traffic  representatives,  as  well  as  the  Commis- 
sion's chief  rate  expert.  If  the  traffic  upon  any  given  portion 
or  branch  of  a  carrier's  line  should  consist  exclusively,  or  almost 
exclusively,  of  one  commodity  which  moved  in  trainload  lots,  it 
would  be  possible  to  arrive  at  a  reasonably  close  estimate  of  the 
cost  of  handling  that  particular  commodity  upon  and  over  the 
limited  portion  of  such  railroad  in  question.  Such  were  the  facts 
with  respect  to  the  traffic  in  lignite  coal  referred  to  in  the  North- 
em  Pacific  Case  and  cited  elsewhere  in  this  opinion.  On  the 
other  hand,  there  is  to-day  no  known  method  of  determining,  or 
even  approximating,  with  any  reasonable  degree  of  accuracy  and 
certainty,  the  cost  of  transporting  any  given  individual  com- 
modity which  moves  either  in  carloads  or  less  than  carloads  in 
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levexme  txaiBS  in  canneetion  with  other  commodities;  and.it  is 
equally  impossible  to  similarly  assign  to  the  traffic  in  any  given 
commodity  so  moving  any  specific  portion  of  the  value  of  the 
property  of  the  carrier  over  whose  lines  it  moves. 

In  the  recent  case  of  Union  P.  E.  Co.  v.  Public  Utilities  Com- 
mission, 95  Kan,  604,  P.U.E.1915D,  877,  1.  c.  388,  148  Pac 
667,  the  supreme  court  of  Kansas  uses  the  following  lajiguago: 

^'Can  the  items  of  cost,  the  wear  and  tear  of  tracks,  engines, 
and  cars,  the  time  and  wages  of  employees,  the  myriad  individual 
items  of  expense  which  enter  into  the  movement  of  slack  coal,  be 
segr^ated  from  the  general  expenses  of  moving  all  traffic?  It 
may  not  be  impossible,  but  human  skill  has  not  yet  achieved  that 
result.  Thus  far,  in  American  judicial  and  administrative 
jurisprudence,  railroad  rate  making,  and  costs  of  moving  specific 
commodities,  are  but  guesses  and  estimates  based  upon  averages, 
experiments,  and  tests  in  operation.  If  a  railroad  must  show  ab- 
solutely in  figures  of  arithmetic  that  a  rate  is  unprofitable,  then  no 
rate  on  one  specific  commodity  can  ever  be  proven  to  be  either 
profitable  or  unprofitable." 

In  view  of  these  facts,  which  are  to-day  so  well  established, 
the  absolute  necessity  of  undertaking  by  comparisons  along  the 
lines  above  indicated  to  distribute  the  burden  of  transportation 
over  the  various  classes  of  traffic,  commodities,  and  individual 
shipments,  offered  for  transportation  to  and  transported  by  com- 
mon carriers  so  that  each  may  bear  a  proper  proportion  of  such 
burden  and  continue  to  move  freely,  becomes  apparent  The 
proper  distribution  of  this  burden,  therefore,  becomes  the  chief 
and  never^nding  duty  of  the  traffic  officers  of  such  common  car* 
riers  charged  with  the  duty  of  making  rates.  The  expression, 
^^what  the  traffic  will  bear,"  has  fixed  in  the  minds  of  the  public 
perhaps  an  improper'  meaning  of  that  term.  In  its  true  signifi- 
cance, however,  this  expression  sums  up  the  answer  to  the  problem 
above  outlined,  i.  e.,  the  proper  distribution  of  the  burden  of 
transportation  between  the  various  commodities  and  classes  of 
traffic  offered  for  transportation.  The  end  sought  to  be  secured 
in  the  solving  of  this  problem  is,  and  must  at  all  times  under 
the  statute  be,  the  distribution  of  the  burden  of  transportation 
between  various  commodities  and  classes  of  traffic  in  such  a  man- 
ner that  the  total  income  derived  from  the  rates  charged  by  the 
P.U.R.1916A, 


Digitized  by 


Google 


678  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

carriers  may  afford  it  that  compensation  to  whidi  the  statute 
declares  it  to  be  entitled,  and  yet  at  the  same  time  permit  all  the 
varying  classes  of  traffic  to  enjoy  a  full  and  free  movement 
throughout  the  territory  reached  and  served  by  the  lines  of  such 
carriers. 

In  the  North  Dakota  Coal  Case,  236  U.  S.  L  c.  59&-598,  59 
L.  ed-  741r-743,  L.RA.— ,  — ,  P.TJ.R1915C,  277,  35  Sup.  Ct. 
Rep.  420,  the  court  held  that  the  legislature  could  not  fix  unrea- 
sonably low  rates  on  coal  and  make  some  other  commodity  bear 
the  loss.     In  discussing  that  question,  the  court  said : 

"The  general  principles  to  be  applied  are  not  open  to  contro- 
versy. The  railroad  property  is  private  property  devoted  to  a 
public  use.  As  a  corporation,  the  owner  is  subject  to  the  obli- 
gations of  its  charter.  As  the  holder  of  special  franchises,  it  is 
subject  to  the  conditions  upon  which  they  were  granted.  Aside 
from  specific  requirements  of  this  sort,  the  common  carrier  must 
discharge  the  obligations  which  inhere  in  the  nature  of  its  busi- 
ness. It  must  supply  facilities  that  are  reasonably  adequate ;  it 
must  carry  upon  reasonable  terms ;  and  it  must  serve  without  un- 
just discrimination.  These  duties  are  properly  called  public 
duties,  and  the  state  within  the  limits  of  its  jurisdiction  may  en- 
force them.  The  state  may  prescribe  rules  to  insure  fair  remu- 
neration and  to  prevent  extortion,  to  secure  substantial  equality 
of  treatment  in  like  cases,  and  to  promote  safety,  good  order,  and 
convenience. 

^TBut,  broad  as  is  the  power  of  regulation,  the  state  does  not' 
enjoy  the  freedom  of  an  owner.  The  fact  that  the  property  is 
devoted  to  a  public  use  on  certain  terms  does  not  justify  tho 
requirement  that  it  shall  be  devoted  to  other  public  purposes,  or 
to  the  same  use  on  other  terms,  or  the  imposition  of  restrictions 
that  are  not  reasonably  concerned  with  the  proper  conduct  of  the 
business  according  to  the  undertaking  which  the  carrier  has 
expressly  or  impliedly  assumed.  If  it  has  held  itself  out  as  a 
carrier  of  passengers  only,  it  cannot  be  compelled  to  carry  freight. 
As  a  carrier  for  hire,  it  cannot  be  required  to  carry  persons  or 
goods  gratuitously.  The  case  would  not  be  altered  by  the  asser- 
tion that  the  public  interests  demanded  such  carriage.  The 
public  interest  cannot  be  invoked  as  a  justification  for  demands 
which  pass  the  limits  of  reasonable  protection  and  seek  to  impose 
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upon  the  carrier  and  its  property  burdens  th,at  a^  not  ixuudent 
to  its  engagemeint.  In  such  a  case^  it  would  be  no  answer  to  say 
that  the  carrier  obtains  from  its  entire  intrastate  business  a 
return  as  to  the  sufficiency  of  which  in  the  aggregate  it  is  not 
entitled  to  complain.    «    •    • 

"We  haye,  them,  to.  apply  these  familiar  principles  to  a  case 
where  the  state  has  attempted  to  fix  a  rate  for  the  transportation 
of  a  commodity  under  which,  taking  the  results  of  the  business 
to  which  the  rate  is  applied,  the  carrier  is  compelled  to  transport 
the  commodity  for  less  than  cost  or  without  substantial  compensa- 
tion in  addition  to  cost.  We  say  this,  for  we  entertain  no  doubt, 
that,  in  detennining  the  cost  of  the  transportation  of  a  particular 
commodity^  all  the  outlays  which  pertain  to  it  must  be  consid* 
ered.  We  find  no  basis  for  distinguishing  in  this  respect  between 
so-called  'out-of-pocket  costs'  or  'actual'  expenses^  and  other  out- 
lays which  are  none  the  less  actually  made  because  they  are 
applicable  to  all  traffic,  instead  of  being  exchisively  incurred  in 
the  traffic  in  queston.  Illustrations  are  found  in  outlays  for 
maintenance  of  way  and  structures,  general  expenses,  and  taxes. 
It  is  not  a  sufficient  reason  for  excluding  such,  or  other,  expenses 
to  say  that  they  would  still  have  been  incurred  had  the  particular 
commodity  not  been  transported.  That  commodity  has  been 
transported;  the  common  carrier  is  under  a  duty  to  carry,  and 
the  expenses  of  its  business  at  a  particular  time  are  attributable 
to  what  it  does  carry.  The  state  caimot  estimate  the  cost  of 
carrying  coal  by  throwing  the  expense  incident  to  the  mainte- 
nance of  the  roadbed,  and  the  general  expenses,  upon  the  carriage 
of  wheat ;  or  the  cost  of  carrying  wheat  by  throwing  the  burden 
of  the  upkeep  of  the  property  upon  coal  and  other  commodities. 
This,  of  course,  do^  not  mean  that  all  commodities  are  to  be 
treated  as  carried  at  the  same  rate  of  expense.  The  outlays  that 
exclusively  pertain  to  a  given  class  of  traffic  must  be  assigned  to 
that  class,  and  the  other  expenses  must  be  fairly  apportioned.  It 
may  be  difficult  to  make  such  an  apportionment,  but  when  con- 
clusions are  based  on  cost,  the  entire  cost  must  be  taken  into  ac- 
count. 

"It  should  be  said,  further,  that  we  find  nothing  in  the  record 
before  us,  and  nothing  in  the  facts  which  have  been  set  forth  with 
the  most  careful  elaboration  by  the  state  court,  that  can  be  taken 
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to  indicate  the  existence  of  any  standard  whatever  by  reference 
to  which  the  rate  in  question  may  be  considered  to  be  reaaonabje. 
It  does  not  appear  that  there  has  been  any  practice  of  the  carriers 
in  North  Dakota  which  affords  any  semblance  of  support  to  a 
rate  so  low.  Whatever  inference  may  be  deduced  from  coal  rates 
in  other  states,  as  disclosed  by  the  record,  is  decidedly  against 
the  reasonableness  of  the  rate.    .    •    . 

"The  legislature,  undoubtedly,  has  a  wide  range  of  discretion 
in  the  exercise  of  the  power  to  prescribe  reasonable  charges,  and 
it  is  not  bound  to  fix  uniform  rates  for  all  commodities  or  to 
secure  the  same  percentage  of  profit  on  every  sort  of  business. 
There  are  many  factors  to  be  considered,— differences  in  the 
articles  transported,  the  care  rquired,  the  risk  assumed,  the  value 
of  the  service,  and  it  is  obviously  important  that  there  should  be 
reasonable  adjustments  and  classifications.  Nor  is  its  authority 
hampered  by  the  necessity  of  establishing  such  minute  distinc- 
tions that  the  effective  exercise  of  the  rate-making  power  becomes 
impossible.  It  is  not  bound  to  prescribe  separate  rates  for  every 
individual  service  performed,  but  it  may  group  services  by  fixing 
rates  for  classes  of  traffic." 

It  is  a  well-settled  rate-making  rule  which  has  been  applied 
many  times  by  the  Interstate  Commerce  Commission,  that  a  rate 
may  be  reasonable  and  just  at  one  period  of  its  existence,  and 
because  of  changed  conditions  and  circumstances  become  unrea- 
sonable and  unjust  at  a  later  period  by  being  either  too  low  or 
too  high.  Penrod  Walnut  &  Veneer  Co.  v.  Chicago,  B.  &  Q.  R. 
Co.  15  Inters.  Com.  Eep.  326;  Anadarko  Cotton  Oil  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.  20  Inters.  Com.  Rep.  43;  Carter 
White  Lead  Co.  v.  Norfolk  &  W.  R.  Co.  21  Inters.  Com.  Rep. 
41;  Memphis  Freight  Bureau  v.  St.  Louis  &  S.  F.  R.  Co.  21 
Inters.  Com.  Rep.  113 ;  and  Re  Rates  on  Wool,  25  Inters.  Com. 
Rep.  676. 

In  the  recent  case  of  Topeka  Traffic  Asso.  v.  Alabama  &  V.  R 
Co.  27  Inters.  Com.  Rep.  1.  c.  433,  the  Commission  said :  "Arbi- 
trary and  inflexible  in  the  extreme  would  be  the  working  of  any 
law  or  rule  of  rate  making  which  gave  no  consideration  to  the 
possibility  of  changing  circumstances  and  conditions.  It  over- 
looks the  important  truism  that  thft  disposition  of  every  case  must 

depend  upon  its  own  particular  facts  and  circumstances;  that  a 
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rate  which  is  reasonable  to-day  may  to^morroWy  bj  reason  of 
ehanging  circumstances  and  conditions^  become  unjust  and  un^ 
reasonable.  Whether  any  particalar  raie  is  just  and  reasonable 
is  always  a  question  of  fact." 

The  Interstate  Commerce  Commission,  under  the  terms  of  the 
interstate  commerce  act,  only  has  power  to  prescribe  maximum 
schedules  of  rates  for  a  period  of  not  longer  than  two  years.  All 
orders  issued  by  that  Commission  naming  nmzimum  rates  expire 
at  the  end  of  two  years  from  the  effective  date  thereof. 

In  the  recent  case  of  Lum  v.  Great  Northern  R  Co.  83  Inters. 
Com.  Hep.  1.  c.  555,  the  Commission  said :  ^^It  oaxmot  be  defi- 
nitely foretold  what  the  tonnage  on  each  of  these  roads  will  be 
in  the  future.  Carriers  ask  that  only  the  probable  tonnage  for 
the  next  two  years  be  considered,  since  a  maximum  rate  cannot 
be  fixed  for  a  longer  period.  This  would  imply  that  two  years 
from  now  the  rate  should  again  be  considered  on  the  basis  of  the 
probable  tonnage  for  the  following  two  years.  It  seems,  how- 
ever, that  a  reasonable  ore  rate  is  one  that  takes  into  account  bdth 
the  lean  years  and  the  fat  years." 

This  question  was  recently  considered  by  the  New  York  court 
of  appeals  in  the  case  of  People  ex  rel.  New  York  O.  &  H.  R.  R 
Co.  V.  Public  Service  Commission,  215  N.  Y.  241,  P.U.R1915D, 
423,  109  N.  E.  262,  in  which  the  court,  in  reversing  the  Com- 
mission, said: 

*T!t  must  have  been  necessary  for  the  Commission  to  draw  two 
presumptions  in  order  to  reach  the  conclusion  that  the  existence 
of  the  lower  rates  established  in  1907  cast  upon  the  respondent 
the  burden  of  showing  that  its  increase  in  rates  in  1910  was  jus- 
tified and  reasonable.  One  presumption  was  that  the  lower  rates 
were  compensatory  and  reasonable  when  established,  and  the  other 
one  was  that  a  rate  which  was  thus  compensatory  and  reasonable 
in  1907  would  indefinitely  continue  so.  I  do  not  think  that 
either  of  these  presumptions  was  warranted. 

"The  naked  fact  that  a  railroad  has  established  and  continued 

a  rate  for  a  limited  time  does  not  justify  the  conclusion  that  it 

was  profitable.     It  may  have  been  established  at  an  unprofitable 

figure  as  the  result  of  miscalculation,  compelling  competition,  or 

of  a  policy  which  was  willing  to  endure  temporary  losses  in  the 

hope  that  thereby  there  might  ultimately  be  developed  a  profitable 
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traffic.  In  the  absence  of  proofs  showing  tbe  circumstaiioeB  under 
and  the  results  with  which  these  lower  rates  were  established  and 
maintained,  no  court  has  the  right  to  presume  and  hold  that  they 
were  profitable.       ' 

"In  the  second  place,  even  if  we  should  assume  that  these  rates 
when  established  in  1907  were  compensatory,  in  my  opinion  the 
presumption  did  not  follow  that  this  condition  and  result  would 
indefinitely  oontinue.  It  is  true  that  the  courts  indulge  in  the 
presumption  of  the  continuity  of  oertain  facts  and  conditions  in 
the  absence  of  proofs  to  the  contrary.  Amongst  such  presump- 
tions are  those  of  the  continuance  of  life,  intention,  reputation, 
partnership,  residence,  etc  Sometimes  these  presumptions  of 
continuity  seem  to  be  somewhat  arbitrary  and  to  have  been 
adopted  as  a  matter  of  convenience.  So  far  as  they  rest  upon 
any  real  basis,  that  basis  is  common  experience  and  observation 
which  justify  the  belief  that  ordinarily  when  certain  facts  are 
established  it  is  safe  to  presume  others.  Lawson,  Presumptive 
Ev.  §  642.  Amongst  these  presumptions  of  continuity  fortified 
by  long  observation  there  is  none  which  would  apply  to  such  a 
case  as  that  of  railroad  rates.  Kailroad  transportation  is  in  a 
certain  sense  a  commodity,  and  the  rates  charged  therefor  are  the 
price  or  value  of  that  commodity.  There  is  no  recognized  pre- 
sumption that  what  was  a  fair  price  for  any  commodity  in  1907 
would  be  a  fair  price  for  the  same  commodity  in  1910,  in  the 
absence  of  some  evidence  showing  that  conditions  had  remained 
stable.  No  court  would  receive  as  evidence  of  the  value  of  ordi- 
nary commodities  such  as  food  stuffs  and  coal,  or  even  of  real 
estate,  proof  of  values  which  prevailed  three  years  before,  unless 
it  was  supplemented  by  other  evidence  of  the  continuity  of  gov- 
erning conditions,  and  common  experience  and  observation  do  not 
sustain  the  belief  that  there  has  been  any  unusual  stability  dur- 
ing the  last  few  years  in  prices  entering  into  the  cost  of  railroad 
operation  which  must  be  compensajted  by  rates, 

"As  I  have  pointed  out,  at  the  time  this  presumption  was  in- 
voked and  enforced  against  the  respondent  there  not  only  was  no 
admission  of  pleadings  and  no  evidence  showing  that  conditions 
and  cost  of  railroad  operation  were  the  same  in  1910  as  in  1907, 
but  it  was  a  matter  of  common  knowledge  that  during  that  period 
there  had  been  widespread  and  substantial  changes  and  increases 
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in  the  cost  of  such  items  as  wages,  coal,  and  safety  appHaneea 
which  go  to  make  up  this  cost  of  operation.  The  Public  Service 
Commission  was  certainly  chargeable  with  knowledge  in  this  case 
that  in  1910  there  was  a  substantial  increase  in  the  wages  of 
employees  on  respondent's  road,  and  it  is  established  that  in 
fixing  rates  on  any  particular  branch  of  a  railroad  the  company 
may  not  be  compelled  to  consider  merely  that  branch  by  itself* 
but  it  is  entitled  to  have  taken  into  accotint  the  cost  of  operation 
and  rates  prevailing  over  its  entire  system.  2  Wyman^  FubUo 
Service  Corp.  §  1175." 

In  the  case  of  Interstate  Commerce  Commission  ▼.  Chicago 
G.  W.  E.  Co.  209  U.  S.  L  c  119,  62  L.  ed.  712,  28  Sup.  Ot.  Rep. 
493  (the  case  involving  the  subject  of  proposed  increased  rates), 
the  court  said:  ^^It  must  also  be  remembered  that  there  is  no 
presumption  of  wrong  arising  from  a  change  of  rate  by  a  carrier. 
The  presumption  of  honest  intent  and  right  conduct  attends  the 
action  of  carriers  as  well  as  it  does  the  action  of  other  corpora- 
tions or  individuals  in  their  transactions  in  life.  Undoubtedly 
when  rates  are  changed  the  carrier  making  the  change  must,  when 
properly  called  upon,  be  able  to  give  a  good  reason  therefor ;  but 
the  mere  fact  that  a  rate  has  been  raised  carries  with  it  no  pre- 
sumption that  it  was  not  rightfully  done.'' 

It  is  well-settled  law  that  the  orders  of  both  state  and  Federal 
Commissions,  in  fixing  rates,  are  legislative  under  their  dele* 
gated  power.  .  In  the  case  of  Louisville  &  N.  R  Co.  v.  Garrett, 
231  U.  S.  L  c.  305,  306,  58  L.  ed.  239,  240,  34  Sup.  Ct.  Rep. 
48,  Mr.  Justice  Hughes;  speaking  for  the  court,  said:  **It  has 
frequently  been  pointed  out  that  prescribing  rates  for  the  future 
is  an  act  legislative,  and  not  judicial,  in  kind.  .  Interstate  Com- 
merce Commission  v.  Cincinnati,  N.  O;  &  T.  P.  R.  Co.  167  U. 
S.  479,  499,  42  L.  ed.  243,  253,  17  Sup.  Ct  Rep.  896;  McChord 
V.  Louisville  &  K  R.  Co.  183  U.  S.  483,  495,  46  L.  ed.  289, 
295,  22  Sup.  Ot  Rep.  165 ;  Prentis  v.  Atlantic  Coast  Line  Co. 
211  IJ.  S.  210,  226,  53  L.  ed.  150,  158,  29  Sup.  Ct.  Rep.  67 ; 
Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  8,  58  L.  ed.  371, 
378,  29  Sup.  Ct.  Rep.  148.  It  pertains,  broadly  speaking,  to 
the  legislative  power.  The  legislature  may  act  directly,  pr,  in 
the  absence  of  constitutional  restriction,  it  may  commit  the  au« 
thority  to  fix  rates  to  a  subordinate  body.     Stone  v.  Farmers^ 
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Loan  &  T.  Co.  116  U,  S.  807,  336,  29  L.  ed.  686,  646,  6  Sup. 
Ct.  Eep.  834,  388,  1191 ;  Reagan  v.  Farmers'  Loan  &  T.  Co. 
164  U,  S.  363,  398,  394,  38  L.  ed.  1014,  1022,  4  Inters.  Com. 
Rep.  560,  14  Snp.  Ct.  Rep.  1047 ;  Atlantic  Coast  Line  R.  Co.  v. 
Iforth  Carolina  Corp.  Commission,  206  U.  S.  1,  19,  61  L.  ed. 
933,  941,  27  Sup.  Ct.  Rep.  686,  11  Ann.  Cas.  398;  Honolulu 
Rapid  Transit  &  Land  Co.  v.  Hawaii,  211  U.  S.  282,  291,  53 
L.  ed.  186,  188,  29  Sap.  Ct.  Rep.  55;  Grand  Trunk  Western 
R  Co.  V.  Railroad  Commission,  221  U.  S.  400,  403,  65  L.  ed. 
786,  787,  31  Sup.  Ct.  Rep.  537." 

Again,  in  the  same  case,  the  court  further  said  (1.  c.  313) : 
"The  rate-making  power  necessarily  implies  a  range  of  legislative 
discretion;  and,  so  long  as  the  legislative  action  is  within  its 
proper  sphere,  the  courts  are  not  entitled  to  interpose  and  upon 
their  own  investigation  of  traffic  conditions  and  transportation 
problems  to  substitute  their  judgment  with  respect  to  the  rea- 
sonableness of  rates  for  that  of  the  legislature  or  of  the  Railroad 
Conunission  exercising  its  delegated  power.'' 

In  the  recent  case  of  State  ex  rel.  Public  Service  Commission 
V.  Baltimore  &  O.  R.  Co.  P.U.R.1915D,  568,  86  S.  E.  714, 
(decided  June  1,  1915),  the  supreme  court  of  appeals  of  the 
state  of  West  Virginia  said: 

"If  it  be  true,  as  contended,  that  the  statutory  rate  for  pas- 
senger and  baggage,  as  to  respondent,  operates  to  deprive  it  of  a 
reasonable  and  lawful  return  for  the  services  rendered,  and 
therefore  confiscatory,  the  proper  construction  of  the  act  creating 
the  Public  Service  Commission,  in  our  opinion,  requires  that 
resort  be  first  had  to  that  Commission  as  the  primary  forum  in 
which  to  have  investigated  and  determined  those  questions.  That 
Commission  being  given  the  power  and  authority  to  investigate 
and  to  change  any  intrastate  charge  or  toll  which  is  unjust  or 
unreasonable,  and  to  prescribe  a  rate  that  will  be  just  and  rea- 
sonable, must  be  construed  to  include  the  power  to  change  the 
rate  prescribed  by  the  statute,  if  such  maximum  rate  is  in  fact 
confiscatory  and  void  on  constitutional  or  other  grounds.  In  our 
opinion  this  power  must  necessarily  have  been  included  in  the 
plan  and  scheme  of  the  legislature  in  creating  the  Commission; 
otherwise  corporations  so  affected  would  be  put  beyond  the  con- 
trol of  the  Public  Service  Conuoaission,  while  other  corporations 
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as  to  whom  the  rate  prescribed  by  statute  is  not  confiscatory 
would  remain  subject  to  its  control.  In  our  opinion  the  statute 
binds  and  controls  respondent  until  it  has  been  lawfully  deter- 
mined by  the  Public  Service  Commission,  or  afterward  by  a  court 
of  competent  jurisdiction,  that  the  prescribed  rate  is  confiscatory. 
And  while  the  Commission  may  not  haVe  been  empowered  at  the 
time  these  proceedings  were  begun  to  suspend  a  rate  lawfully 
promulgated,  it  has  the  specific  power  given  by  the  provision  of 
the  statute  quoted,  to  require  respondent  to  conform  to  the  law 
of  the  state,  and  this  includes  jurisdiction  and  power  to  require 
it  to  adhere  to  the  rate  prescrbed  by  the  statute,  until  by  lawful, 
orderly  proceedings  under  the  statute,  by  application  to  the  Pub- 
lic Service  Commission,  that  rate  has  been  lawfully  suspended 
or  changed ;  for  until  then  that  law  must  be  regarded  the  law  of 
the  state,  enforceable  against  the  railway  company. 

^^As  thus  construed  the  statute  imposes  no  hardship  upon  or 
barrier  to  the  speedy  determination  of  respondent's  rights  in  the 
premises.  The  remedy  given  by  this  statute  is  more  summary 
and  is  calculated  to  lead  to  better  and  quicker  results  because  of 
the  peculiar  powers  and  functions  of  the  Commission,  than  resort 
to  a  court  of  equity  in  the  first  instance,  whose  powers  are  limited 
to  the  determination  whether  a  specific  rate  is  unreasonable,  and 
it  is  without  power  or  jurisdiction  to  determine  what  rate  would 
be  reasonable,  and  to  enforce  the  same." 

Again,  in  the  same  case,  it  is  said  (page  570)  : 

"Not  only  is  the  right  given  to  respondent  to  apply  for  relief 
in  the  first  instance  to  the  Public  Service  Commission,  a  forum 
having  quasi  legislative  and  quasi  judicial  powers,  but  if  ag- 
grieved by  the  entry  of  any  final  order  of  the  Commission  affect- 
ing it,  it  may  apply  to  this  court  for  suspension  of  such  final 
order,  and  for  a  full  hearing  upon  the  merits  of  its  case  as  pre- 
scribed by  §  16  of  the  Public  Service  Commission  act,  and  as  in- 
terpreted and  construed  by  this  court  in  United  Fuel  Gas  Co.  v. 
Public  Service  Commission,  73  W.  Va.  571,  80  S.  E.  931,  or  as 
there  indicated,  by  original  application  to  any  other  court  having 
jurisdiction,  to  have  determined  the  reasonableness  of  the  rates  as 
fixed  and  ordered  t  j  be  put  into  effect  by  the  Public  Service  Com- 
mission. 

'^Some  of  the  propositions  advanced  by  counsel  for  the  relator^ 
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supported  by  many  Federal  Supreme  Court  decisions,  in  support 
of  the  primary  jurisdiction  of  the  Public  Service  Commission, 
are:  (1)  That  rate  making  is  primarily  a  legislative  function ; 
(2)  that  there  is  no  distinction  between  the  exercise  of  this  func- 
tion directly  by  the  legislature  or  mediately  through  a  Commis- 
sion ;  (3)  that  injunction  does  not  lie  against  the  exercise  of  legis- 
lative function,  and  (4)  that  injunction  does  not  lie  against  the 
making  of  a  rate,  or  against  a  Commission  before  the  rate  is 
made.  We  think  it  will  be  unnecessary  to  enter  upon  any  other 
or  further  discussion  of  these  propositions,  and  as  the  cases  cited 
in  support  of  them  are  so  numerous,  even  a  citation  of  them  here 
would  overburden  this  opinion." 

[10]  It  should  be  borne  in  mind  that  there  is  a  wide  difference 
in  the  rule  of  construction  as  applied  by  the  courts  in  testing 
a  rate  prescribed  by  a  legislative  act  or  by  an  order  of  a  Com- 
mission, on  the  ground  of  confiscation,  and  that  applied  by  a 
Commission  in  its  legislative  capacity,  unrestricted  by  the  tech- 
nical rules  of  evidence,  in  prescribing  a  reasonable  and  just  maxi- 
mum rate.  A  rate  not  so  unjust  and  unreasonably  low  as  to  be 
considered  confiscatory  by  a  court  may  yet  be  lower  than  a  Com- 
mission, in  the  exercise  of  its  powers,  would  fix  as  a  reasonable 
and  just  maximum  rate  for  the  service  to  be  performed. ' 

We  find  this  subject  has  been  very  ably  discussed,  and  many 
authorities  cited  in  support  thereof,  by  the  supreme  court  of  the 
state  of  Kansas  in  the  recent  case  of  Union  P.  R  Co.  v.  Public 
Utilities  Commission,  95  Kan.  604,  P.U.R1915D,  377,  148 
Pac.  667,  in  which  the  court  said: 

"There  is,  however,  much  merit  to  the  contention  of  the  car- 
riers in  the  case  at  bar  that  the  word  ^unreasonable'  is  not  syn- 
onymous with  'confiscatory ;'  and  this  is  supported  by  noting  that 
the  judicial  review  of  an  order  of  the  Commission  shall  be  deter- 
mined according  to  equitable  principles.  A  rate  may  not  be 
confiscatory;  that  is,  it  may  not  be  so  low  as  to  amount  to  a  tak- 
ing of  the  carriers'  property,  its  transportation,  without  due 
process  of  law,  or  without  juflt  compensation,  and  yet  be  inequita- 
ble in  that  it  does  not  yield  a  fair  compensation,  which  would 
include  cost  of  moving  the  traffic,  wear  and  tear  of  tracks  and 
equipment,  and  a  fair  profit  for  the  iiervice  rendered.     This  is 
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the  view  of  the  Texas  courts  on  a  statute  much  like  our  own. 
Rev.  Stat  (T6x.)  1895,  art,  4565. 

"In  Railroad  Commission  y.  Houston  &  T.  C.  R.  Co.  90  Tex. 
840,  38  S.  W.  751,  it  was  said :  *In  actions  instituted  under 
articles  4565  and  4566,  Rev.  Stat,  to  determine  whether  regu- 
lations adopted  by  the  Railroad  Commission  are  unreasonable 
and  unjust,  the  test  of  reasonableness  is  not  in  a  consideration  of 
the  question  whether  such  regulation  amounts  to  a  taking  of 
property  without  proper  compensation,  such  test  being  only 
applicable  in  determining  the  constitutionality  of  the  law.  The 
reasonableness  and  justice  of  the  regulation  is  to  be  determined 
by  the  scmie  rules  as  if  it  were  an  issue  in  other  classes  of  suits, 
except  as  to  the  conclusive  character  of  the  evidence  required. 
SyL  p.  6. 

"  ^It  is  asserted  that  prior  to  the  enactment  of  this  law  the  words 
"unreasonable  and  unjust/'  when  used  in  reference  to  the  action 
of  legislative  bodies  and  of  commissions  created  by  them,  had 
received  the  interpretation  that  such  acts  must  be  unreasonable 
and  unjust  to  the  extent  of  being  violative  of  the  Constitution, 
and  that  the  words  "unreasonable  and  unjust"  must  be  so  con- 
strued because  it  will  be  presumed  that  the  legislature  used  them 
in  that  sense.  We  know  of  no  decision  of  any  court  which  has 
defined  either  "unreasonable"  or  "unjust"  to  mean  that  the  act 
so  characterized  is  the  taking  of  property  without  proper  com- 
pensation or  without  due  process  of  law.^     p.  353, 

"In  Detroit  &  M.  R.  Co.  v.  Michigan  R.  Commission,  171 
Mich.  335,  137  N.  W.  329,  it  was  held:  ^e  apprehend  that  the 
words  "reasonable  and  just"  in  the  statute  do  not  mean  noncon- 
fiscatory, as  the  word  "confiscatory**  is  usually  defined.  The 
legislature  has  not  fixed  the  freight  rates  to  be  charged  "by  com- 
plainant beyond  this:  It  has  prohibited  and  made  unlawful  every 
unjust  and  unreasonable  charge.  It  permits  reasonable  and  just 
rates  to  be  charged  for  services  performed.  It  has  confided  to 
the  Michigan  Railroad  Commission  the  power,  with  the  duty,  to 
ascertain,  in  proper  cases,  whether  a  rate  is  reasonable  and  just 
or  unreasonable  and  unjust,  &nd  to  thereupon  make  an  order  in 
conformity  with  the  facts.  The  facts  being  found,  it  is  the  legis- 
lature which  speaks,  approvingly  ov  disapprovingly,  as  the  case 
siay  beu     The  important  business  of  the  Commission  with  respect 
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to  rates  is  ascertaining  facts.  Its  findings  are  not  conclusive,  but 
have  the  effect  of  establishing  prima  facie  that  thie  rates  consid- 
ered are  reasonable  and  just  and  therefore  lawful,  or  are  unrea- 
sonable and  unjust  and  unlawful.  Its  orders  stand  until  modi^ 
fied  or  set  aside  by  it  or  by  the  courts.  The  duty  of  the  courts 
in  the  premises  is  not  essentially  different  from  that  of  the  C!om- 
mission/     p.  346. 

"The  cases  of  Louisiana  R  &  Nav.  Co.  v.  Hailroad  Commis- 
sion, 131  La.  887,  69  So.  820,  and  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  V.  Railroad  Commission,  136  Wis.  146,  17  L.R.A, 
(N.S.)  821,  116  N.  W.  905,  are  to  the  same  effect. 

"And,  construing  our  own  statute,  we  have  no  hesitancy  in  say- 
ing that  the  words  ^unreasonable,  unjust,  oppressive,  and  unlaw- 
ful,' as  applied  to  the  orders  of  the  Commission,  must  be  given 
their  fair  and  usual  meaning  according  to  equity  and  good  con- 
science, and  that  rates  may  be  unjust  and  unreasonable  to  the 
detriment  of  either  the  carrier  or  the  shipper  without  actually 
trenching  upon  the  positive  inhibitions  of  either  the  state  or  Fed- 
eral Constitutions.^ 

The  supreme  court  of  Florida,  in  the  recent  case  of  State 
ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co.  L.R.A. — , 
— ,  P-U.R.1915D,  1.  a  110,  68  So.  729,  said:  "In  making  rates 
the  commissioners  do  not  assume  the  management  and  control 
of  the  property  or  business  of  the  common  carrier,  but  by  making 
lawful  rates  they  supervise  and  regulate  the  rendering  of  the 
public  service  *for  the  correction  of  abuses  and  to  prevent  unjust 
discrimination  aiid  excessive  charges'  as  contemplated  by  the 
state  Constitution.  The  statute  expressly  requires  that  the  rates 
made  by  the  Commissioners  shall  be  reasonable  and  just,  and,  if 
the  carriers  were  permitted  to  initiate  rates,  they  would  likewise 
have  to  be  reasonable  and  juBt ;  therefore,  as  only  reasonable  and 
just  rates  may  be  lawfully  prescribed  or  lawfully  charged,  even 
if  not  prescribed,  the  carrier  cannot  justly  complain  because  the 
rates  are  initially  made  by  a  governmental  ^gepcy,  since  no  more 
than  just  and  reasonable  rates  are  lawful  under  any  circum- 
stances, the  burden  of  lawful  sregulation  assumed  by.  engaging  in 
the  public  service,  and  the  rates  fixed  by  the  governmental  agency 
are  subject  to  judicial  review  in  so  far  as  they  affect  rights  se- 
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cured  by  law.     See  Louiaville  &  N.  E.  Co.  v.  Garrett,  231  TJ.  S. 
298,  58  L.  ed.  229,  34  Sup.  Ct  Rep.  48." 

In  prescribing  a  schedule  of  rates  for  raiboads  having  vary- 
ing costs,  and  operating  under  competitive  conditions,  we  find 
that  it  is  necessary  to  prescribe  a  uniform  schedule  of  reasonable 
and  just  maximum  rates.  We  understand  such  has  been  the 
uniform  ruling  of  the  Interstate  Commerce  Commission  in  all 
of  its  decisions.  In  the  Lum  Case,  33  Inters.  Com.  Bep.  1.  c. 
556,  supra,  the  Commission  said:  ^^This  is  a  situation  by  no 
means  unusual  where  a  number  of  carriers  participate  in  traffic 
at  the  same  rate  but  with  varying  costs  of  trauBportation.  The 
policy  of  the  Commission  in  such  cases  is  not  to  take  either  the 
lowest  or  the^  highest  cost  as  the  standard.  A  rate  that  is  rea- 
sonable for  the  Duluth  &  Iron  Range  will  be  more  than  adequate 
for  the  Duluth,  Missabe,  &  Northern,  Such  a  situation  is  un- 
avoidable unless  a  different  rate  is  to  be  made  for  each  road,  and 
this  seems  not  to  be  desired  either  by  the  carriers  or  the  shippers." 

By  a  unanimous  decision  of  all  of  the  seven  judges  of  the 
supreme  court  of  our  state  in  the  case  of  State  ex  rel.  Missouri 
Southern  R.  Co.  v.  Public  Service  Commission,  259  Mo.  1.  c. 
728,  729,  168  S.  W.  1156,  the  court,  in  directing  this  Commis- 
sion to  set  aside  its  order  dismissing  the  application  in  that  case 
for  an  increase  in  freight  and  passenger  rates  over  those  named 
in  the  statute,  and  to  hear  same  \ipon  the  evidence^  and  grant 
such  increase  if  warranted  under  the  evidence,  said:  ^'In  so  far 
as  elder  statutes  undertook  to  make  hard-and-fast  rates,  charges 
that  might  be  lowered  but  not  raised  so  as  to  conform  with  'rea- 
sonable compensation,'  or  ^reasonable  average  return  on  the  value 
of  the  property  actually  used  in  the  public  service'  by  the  cor- 
poration, it  must  be  held  they  were  inconsistent  and  in  conflict 
with  the  utilities  act  in  those  particulars  and  Btand  modified  by 
the  later  act  when  the  facts  warrant,  which  later  act,  under  can- 
onized rules  of  construption,  and  as  a  younger  act  covering  the 
field,  must  controL  It  is  not  necessary  for  us  to  hold  that  all 
statutory  rate  provisions  were,  eo  inaiante  and  ip90  facto,  re- 
pealed. It  is  sufKcient  fov  us  to  hold,  and  we  do  hold,  that  the 
legislature  could  delegate  to  the  Commission,  as  an  administra- 
tive body,  the  power  to  ascertain  facts  warranting  a  readjust- 
ment of  rates  in  accordance  with  general  statutory  rules  an- 
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nounced  bv  the  lawmaker  (as  is  the  case  here),  and  that  when 
such  rate  was  so  ascertained  the  modification  of  rates  contem- 
plated by  the  statute  might  take  effect  under  the  orders  of  the 
Commission  despite  the  elder  statutes.  This  leaves  statutory 
maximum  rates  in  force  until  facts  established  before  the  Com- 
mission call  into  play  the  modifications  contemplated  by  the  utili- 
ties act.  In  no  other  way  can  the  statute  be  given  vigor  and  be 
made  a  complete  and  roimded  scheme  adjusting  itself  to  meet 
the  form  and  pressure  of  the  facts  in  each  particular  case  and 
subserving  right  ends.  If  the  result  reached  aids  a  crippled 
and  distressed  public  service  corporation  on  the  one  hand  in  a 
given  case,  or  a  distressed  and  harassed  public  on  the  other  in 
another  given  case,  then,  in  either  event,  justice  is  Soine.  It  can- 
not be  expected  that  this  court  will  take  color  from  corporate 
prejudice,  if  such  exists.  It  ought  not  to  be  expected  that 
tlirough  fear  of  popular  disfavor  we  would  coyly  toy  with  a 
situation.  If  there  are  nettles  to  be  handled  the  right  plan  is  to 
grasp  them  with  a  firm  hand.  The  sting  is  less.  We  sit  here,  as 
we  see  it  (and  take  leave  to  say  so),  to  administer  justice  to  in- 
dividual and  corporation,  those  in  power  and  those  out,  the  weak, 
the  strong,  the  high,  the  low,  indifferently,  peradventure  fearing 
none  and  fawning  on  none.  The  claim  so  made  for  ourselves 
we  accord  unstintingly  to  the  Honorable  Public  Service  Commis- 
sion of  the  State  of  Missouri.  To  that  end  the  Commission 
should  set  aside  their  order  dismissing  the  complaint,  reinstate 
the  proceedings,  set  a  day  and  place  for  a  hearing,  and  proceed 
to  take  the  proofs  to  the  end  that  the  matter  may  be  disposed  of 
as  the  facts  warrant." 

In  prescribing  reasonable  and  just  maximum  rates  as  required 
by  the  act  to  regulate  commerce,  the  Interstate  Commerce  Com- 
mission, ever  since  it  has  been  in  existence,  has  made,  readjust- 
ed, or  equalized  class  and  commodity  rates  in  all  of  its  decisions 
by  a  comparison  of  such  rates  in  the  same  general  territory  and 
accompanied  by  evidence  that  the  transportation  conditions  are 
similar  or  otherwise  as  a  proper  rate-making  rule.  Interstate 
Commerce  Commission  v.  Louisville  &  N.  R.  Co.  227  U.  S-  L  c. 
98,  57  L.  ed.  436,  88  Sup.  Ct.  Kep.  185 ;  Northwestern  Wooden- 
ware  Co.  v.  Chicago,  M.  &  P.  S.  R.  Co.  28  Inters.  Com.  Kep. 

1.  e.  240 :  Railroad  Comrs.  v.  Northern  P.  B.  Co.  26  Inter^. 
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Com.  Eep.  L  c.  488 ;  Board  of  Improvement  v.  Atchison,  T,  &  S. 
F-  R.  Co.  26  Inters.  Com.  Eep.  L  c.  542 ;  Re  Rates  on  Tin  Cans, 
27  Inters.  Com.  Rep.  1.  c.  300 ;  Lum  v.  Great  Northern  R.  Co. 
33  Inters,  Com.  Rep.  L  c.  562 ;  Beale  &  W.  Railroad  Rate  Regu- 
lation, 2d  ed.  §  448. 

The  various  state  Commissions  have  likewise  done  so.  The 
orders  of  such  Commissions  have  been  approved  on  review  time 
and  again  by  both  Federal  and  state  courts  (Union  P.  R.  Co. 
V.  Public  Utilities  Commission,  95  Kan.  604,  P.U.R.1915D, 
377,  148  Pac.  667;  Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  — 
Okla.  — ,  P.U.R.1915D,  24,  148  Pac.  144). 

It  may  be  well  to  state  here  that  the  Supreme  Court  of  the 
United  States  refused  to  hold  invalid  the  West  Virginia  2-cent 
passenger  rate  by  reason  of  the  penalties  attached  to  such  statute 
before  an  actual  test  was  made  to  determine  whether  or  not  such 
a  rate  was  confiscatory.  Chesapeake  &  0.  R.  Co.  v,  Conley,  230 
U.  S.  513,  57  L.  ed.  1697,  33  Sup.  Ct  Rep.  985.  After  an 
actual  test  of  the  West  Virginia  passenger  rate  statute,  it  was 
held  confiscatory  by  the  same  court.  Norfolk  &  W.  R.  Co.  v, 
Conley,  236  U.  S.  605,  59  L.  ed.  745,  RU.R.1915C!,  293,  35 
Sup.  Ct.  Rep.  437. 

The  United  States  Supreme  Court  held  that  the  evidence  did 
not  warrant  the  finding  of  confiscation  against  the  Arkansas 
freight  and  passenger  statutes  before  a  test  was  made  for  a  suf- 
ficient length  of  time  to  see  what  would  be  the  effect  of  such 
rates.  Allen  v.  St.  Louis,  L  M.  &  S.  R,  Co.  230  U.  S.  553, 
57  L.  ed.  1625,  33  Sup.  Ct  Rep,  1030.  After  an  actual  test  of 
these  rates  the  United  States  district  court,  in  the  case  of  Boyle 
V.  St.  Louis  &  S.  F.  R.  Ca  222  Fed.  539,  hejd  sudhi  rates  to  be 
confiscatory.  Also  a  temporary  injunction  was  granted-  in  favor 
of  the  Iron  Mountain,  Cotton  Belt,  and  Frisco  roads  against  the 
same  freight  and  passenger  rates  by  three  Federal  judges,  on 
preliminary  hearing.  (Case  not  yet  officially  reported.)  Higher 
freight  rates  and  a  8-<5ent  passenger  rate  have  gone  into  force 
and  effect  in  the  state  of  Arkansas.  In  the  case  of  Northern 
P.  R.  Ca  V.  North  Dakota,  216  U.  S.  579,  54  L.  ed.  624,  30 
Sup.  Ct.  Rep.  423,  the  court  refused  to  declare  confiscatory  a 
low  statute-made  coal  rate  in  the  state  of  North  Dakota,  but  after 
an  actual  test  of  the  effect  of  such  rate,  the  same  court  held  the 
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act  unconstitutional.  Northern  P.  R.  Co.  v.  North  Dakota,  288 
U.  S.  685,  59  L.  ed.  Y36,  L.RA.— ,  — ,  P.U.R.1915C,  277,  35 
Sup.  Ct.  Rep.  429. 

We  may  further  state  that  at  this  time  suits  are  pending  in 
the  Federal  courts  in  the  states  of  Oklahoma,  Nebraska,  and 
Michigan,  instituted  by  the  carriers,  to  have  declared  as  confis- 
catory the  2-cent  passenger  rate  statute  of  thxMe  states,  and  for 
authority  to  permit  the  carriers  to  return  to  the  former  3-cent 
passenger  rate.  Also,  applications  are  now  pending  before  the 
Kansas  Public  Utilities  Commission  by  the  carriers  for  au- 
thority to  increase  their  passenger  rates  from  two  to  three  cents 
in  that  state.  We  are  not  advised  whether  similar  suits  have 
been  instituted  in  the  states  of  Iowa  and  Illinois.  Also  applica- 
tions by  the  carriers  have  been  presented  to  the  Interstate  Com- 
merce Conmaission  in  I.  &  S.  Docket  No.  600  for  increase  of 
passenger  rates  in  the  northwest  and  southwest  territory. 

The  reductions  made  by  the  maximum  freight  rate  statutes 
range  from  20  to  30  per  cent,  while  that  of  the  passenger  rate 
statute  was  33^  per  cent.  These  reductions  were  made  as  hori- 
zontal reductions,  without  any  reference  to  the  scientific  relation 
of  one  commodity  to  another  in  the  rate  statute,  or  the  different 
classes  of  passenger  rate  service. 

It  is  a  fact  of  common  knowledge  to  all  that  in  recent  years 
but  few  state  legislatures  have  attempted  to  prescribe  any  maxi- 
mum freight  rates  by  statute,  doubtless  realizing  the  complexi- 
ties, intricacies,  and  the  necessary  history  of  rate  making,  which 
is  necessary  in  attempting  to  fix  a  schedule  of  maximum  freight 
rates.  In  the  legislative  acts  passed  by  the  states  of  Minnesota 
and  Alabama  a  few  years  since,  fixing  a  schedule  of  maximum 
freight  rates,  it  is  provided  in  such  acts  that  if  it  shall  be  made 
to  appear,  in  a  hearing  before  the  state  Commission,  that  the 
rates  therein  prescribed  are  unreasonable  or  unjust,  such  Com- 
mission is  empowered  to  fix  reasonable  and  just  rates  by  increas- 
ing such  rates  above  those  named  in  the  statute,  or  by  reducing 
the  rates  below  those  named  in  the  statute,  and  that  such  rates 
when  so  fixed  by  the  Commission  shall  supersede  the  rates  pre- 
scribed in  such  maximum  freight  statutes. 

The  legislatiirie  of  the  state  of  Minnesota  in  the  year  1913, 
after  having  gone  through  with  much  litigation  by  that  state  in 

P.U.R.1916A. 


Digitized  by 


Google 


m  RE  ATCHISON,  T.  &  S.  F.  R.  CO.  693 

the  Federal  oonrt6,  placed  the  entire  subject  of  prescribing,  rea- 
sonable and  just  TnaxJTnTiTn  freight  rates  under  the  jurisdiction 
•of  its  state  Commission,  thereby  repealing  the  former  statutes 
which  prescribed  such  rates. 

[11,  12]  Hence,  we  conclude  that  under  the  provisions  of  § 
47  of  the  PubHc  Service  Commission  law,  and  the  law  as  above 
stated,  that  it  is  the  duty  of  this  Commission,  if  it  shall  be  of  the 
opinion,  after  a  hearing  had,  that  any  individual  rate  or  rates 
are  "unjust,  unreasonable,  unjustly  discriminatory,  or  unduly 
preferential,''  to  prescribe  in  lieu  thereof  "reasonable  and  just 
rates  ;*'  and  that  the  Commission  should  determine  such  "reason- 
able and  just  rates"  by  "any  standard  whatever  by  reference  to 
which  the  rates  in  question  may  be  considered  to  be  reasonable," 
as  announced  by  Mr.  Justice  Hughes  in  said  North  Dakota  Coal 
Case,  supra. 

As  heretofore  stated,  the  rate  experts  of  the  railroad  com- 
panies and  of  the  Commission,  together  with  numerous  other 
qualified  rate  men  testifying  on  behalf  of  the  various  cities  of  this 
state  and  individual  shippers,  appeared  before  the  Commission 
in  these  cases,  and  in  each  instance  these  witnesses  relied  upon 
comparison  with  other  rates  to  substantiate  their  testimony  rela- 
tive to  the  reasonableness  or  unreasonableness  of  the  rates  in- 
volved. Both  Mr.  Eambach  and  Mr.  Bee  testified  that  it  is  im- 
possible to  ascertain  the  specific  cost  to  the  carrier  of  handling 
any  individual  shipment,  and  this  has  been  the  finding  of  Com- 
missions in  all  rate  cases.  Experts  have  stated  that  the  burden 
of  conducting  transportation  must  be  spread  over  the  entire  traffic 
of  the  carrier,  and  to  a  more  or  less  extent  they  all  use  the  term, 
"what  the  traffic  will  bear,"  as  a  basis  for  this  distribution,  and 
herein  lies  the  difference  between  the  various  experts  as  to  the 
proper  basis  for  making  a  rate,  as  some  consider  that  "what  the 
traffic  will  bear"  means  only  what  the  maximum  rate  may  be 
upon  the  commodity  moving  between  various  points  and  still 
permit  such  commodity  to  move  freely  and  in  competition  with 
commodities  from  other  points,  while  others  use  the  term  "what 
the  traffic  will  bear,"  as  the  designation  of  the  burden  of  the 
cost  of  transportation  as  between  commodities. 

The  primary  factors  entering  into  the  making  of  a  freight 
rate  from  an  expert's  standpoint  are  the  value  of  the  service, 
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the  value  of  the  commodity,  the  liability  of  damage  in  transit,  the 
weight  of  the  commodity  per  cubic  foot  of  space  occupied,  the 
package  conditions  permitting  other  commodities  to  load  with 
such  commodity,  the  liability  of  the  ccwnmodity  to  damage  other 
commodities  in  transit,  the  competition  to  the  specific^  xnarket 
or  markets  with  the  same  or  competitive  commodities  from  other 
sources  of  supply,  though  there  are  doubtless  other  factors  to  be 
considered. 

These  factors  can  be  explained  by  comparing  a  rate  upon  a 
shipment  of  silk  and  that  upon  a  shipment  of  sand  as  presented 
in  evidence.  The  actual  transportation  cost  to  the  carrier  of  a 
carload  of  silk  or  a  carload  of  sand  of  the  same  weight  is  identi- 
cal, except  in  so  far  as  liability  alone  is  concerned.  The  train 
crew  handling  the  two,  cars  would  be  unable,  without  reference  to 
their  waybills,  to  determine  which  car  contained  the  silk  and 
which  contained  the  sand,  and  they  would  each  receive  like  at- 
tention and  service  at  the  hands  of  every  employee,  except  as  to 
liability  incurred.  If  the  burden,  which  in  reality  is  the  expense, 
of  handling  the  two  commodities,  was  equally  divided,  it  would 
mean  the  elimination  of  a  large  part  of  the  movement  of  sand 
between  points  upon  the  line  of  each  carrier,  as  the  rate  would 
be  so  high  as  to  prohibit  such  movement,  hence  the  burden  is 
divided  upon  the  basis  of  weight  plus  valuation,  thus  enabling 
the  sand  to^move  at  a  revenue  which  is  in  excess  of  the  "out-of- 
pocket  cost''  to  the  carrier  transporting  it,  and  the  silk  carries 
a  rate  not;  only  covering  the  actual  transportation,  but  the  lia- 
bility involved,  and  in  this  way  the  whole  traffic  may  be  equitably 
rated,  permitting  free  movement  of  all  commodities  while  pro- 
ducing reasonable  revenue  for  the  carrier. 

The  applications  of  the  carriers  for  increases  in  this  case, 
as  hereinbefore  noted,  cover  a  large  volume  of  traffic.  While 
apparently  only  thirty  to  forty  commodities  are  involved,  a  care- 
ful examination  will  show  that  the  traffic  under  investigation  is 
much  heavier  and  involves  more  items  than  appears  from  the  pre- 
liminary list.  For  example,  the  term  ^Torick,"  as  used  by  the 
carriers  and  as  used  in  this  opinion,  will  cover  some  ten  related 
commodities,  while  the  word  "com"  will  cover  some  thirty-five 
related  commodities,  and  the  word  "lumber"  will  cover  in  ex- 
cess of  one  hundred  related  commodities.     These  groupings  are 
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well  knoira  to  the  toraffic  world,  and  for  the  purpose  of  discusflion 
the  main  oommodiiy  of  the  group  will  hereinafter  be  used  to  des* 
ignate  the  group. 

The  foUowiBg  tables  showing. comparison  of  rates  on  the  sev- 
eral commodities  and  groups  of  commodities  in  the  states  directly 
surrounding  Missouri,  together  with  the  rates  in  the  state  of 
Minnesota,  are  taken  from  exhibits  filed  in  this  case  by  Messrs. 
Bambach  &  Bee^  with  the  exception  of  the  rates  in  the  state  of 
Arkansas.  Whan  the  testimony  in  this  case  wab  taken  a  much 
loweor  scale  of  rates  was  in  effect  in  the  state  of  Arkans^  and 
the  exhibits  presented  contained  those  rates,  but  since  the  hear- 
ings were  closed  the  United  States  district  court  has  enjoined 
the  application  of  that  schedule  on  certain  lines,  and  the  Ar- 
kansas Commission,  as  a  result  of  hearings  held,  has  removed 
the  application  of  that  schedule  as  to  other  carriers,  and  the  rates 
shown  herein  are  those  contained  in  Axkansas  Conmiission  rail- 
road tariff  No.  6. 

TABLE  NO.  17. 

COMPARATIVE  STATEMENT  OP  RATES  ON  BRICK.  BTJILPING  OR  PAVING 

(EXCEPT  FIRE,    BATH  OR   ENAMEL),    CARIX)ADS. 

RATES  IN  CENTS  PER  100  POUNDS. 


Mfles. 

Mis- 
Bouri. 

Pro- 
poaed. 

Iowa. 

•Ne- 
braska. 

Kan- 
sas. 

Okla- 
homa. 

Arkan- 
sas. 

nui- 

nofs. 

Min- 
nesota. 

6 

2.00 
2.00 
2.00 
2.75 
8.25 
4.00 
4.50 
5.25 
5.75 
6.50 
7.00 
8.25 

3.00 
3.26 
8.76 
4.50 
6.00 
6,75 
6.25 
7.00 
7.50 
8.25 
8.75 
10.00 

2.8 
3.3 
8.8 
4.3 
4.8 
6.3 
6.8 
6.0 
6.5 
7.0 
7.1 
7.5 

2.4 

3.1 

3.9 

4.8 

5.6 

6.5 

7.3 

8.2 

9.0 

10.0 

10.7 

12.4 

2.25 
3.50 
4.50 
5,25 
5.75 
6.25 
6.76 
7.60 
7.76 
8.50 
9.00 
10.00 

1.5 
2.5 
3.1 
3.5 
4.0 
4.6 
5.0 
6.6 
6.0 
6.6 
7.0 
7.6 

2.0 
2.0 
2.6 
3.0 
3.6 
4.0 
4.0 
6.0 
6.0 
6.0 
6.0 
7.0 

2.9 
4.t) 
4.9 
5.6 
6.3 
7.0 
7.6 
8.1 
8.6 
8.9 
9.3 
9.9 

2.0 

25 

2.6 

50 

75 

8.4 

4.1 

100 

4.7 

126 

5.4 

150 

6.9 

176 

6.5 

200 

7.0 

225 

7.6 

250 

8.0 

300 

8.8 

•  Class  rates  used. 

Brick,  exeepi  Baih  or  Enameled. — ^At  the  present  time  there 
are  three  schedules  of  rates  applicable  between  points  in  the 
state  of  Missouri  on  brick,  the  Bailroad  and  Warehouse  Com- 
mission's class  £  rates  in  A  territory  and  in  B  territory  which 
apply  upon  brick  and  related  commodities,  and  the  rates  covered 
by  §  3241,  Rev.  Stat.  (Mo.)  1909,  which  apply  throughout  the 
state  upon  building  and  paving  brick. 
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In  addition  there  are  numerous  special  commodity  rates  named 
by  the  carriers  between  designated  points  which  carry  much 
lower  rates  than  the  Eailroad  and  Warehouse  Commission  scale, 
and  in  most  instances  higher  than  the  legislative  scale.  Consider- 
able confusion  has  been  caused  by  the  statut(»ry  rate,  in  that  it 
does  not  cover  the  related  commodities,  thus  forcing  fire  brick, 
hollow  building  stone,  and  such  commodities  to  move  under 
Railroad  and  War^ouse  Commission  scale  or  the  carriers'  vol- 
untary commodity  scale,  while  the  building  and  paving  brick 
which  enter  into  competition  with  them  have  the  benefit  of  the 
legislative  scale. 

The  Commission  is  of  the  opinion  that  it  is  to  the  best  interests 
of  all  concerned  that  brick  and  its  related  commodities  should 
bear  one  rate. 

As  will  be  noted  from  the  preceding  exhibit,  the  statutory 
rate  upon  brick  is  the  lowest  schedule  applying  in  any  of  the 
surrounding  states,  while  that  proposed  by  the  carrier  is  the 
highest  schedule  applicable  in  any  of  the  surrounding  states, 
with  the  exception  of  Kansas. 

Brick  is  a  commodity  which  loads  heavily  and  carries  a  mini- 
mum liability.  It  is  one  of  the  highest  competitive  commodities 
transported,  and  care  must  be  exercised  in  the  naming  of  the 
rates  to  avoid  the  closing  of  the  Missouri  producers  in  supplying 
the  Missouri  trade. 

Mr.  Rambach,  for  the  carriers,  supported  his  exhibit  and  the 
applications  for  increased  rates  by  reference  to  decisions  of  the 
Interstate  Commerce  Commission,  Virginia  Mfg.  Co.  v.  At- 
lantic Coast  Line  R.  Co.  25  Inters.  Com.  Rep.  69,  and  Coffey- 
ville  Vitrified  Brick  &  Tile  Co.  v.  St.  Louis  &  S.  F.  R.  Co.  25 
Inters.  Com.  Rep.  101.  The  former  case  involved  a  question  of 
divisions,  and  the  Commission  found  that  the  destination  was 
supplied  with  brick  from  other  markets  a  shorter  distance  away 
at  lower  rates,  and  that  a  lower  rate  was  not  necessary  via  the 
line  in  question.  The  latter  case  also  involved  a  two-line  rate, 
and  the  Commission  did  not  discuss  the  reasonableness  of  the 
rate,  but  granted  reparation  on  the  ground  that  the  rate  had  been 
voluntarily  reduced  by  the  carriers  after  the  petition  had  been 
filed. 

To  show  the  effect  of  the  competitive  condition,  witness  Bee 
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referred  to  Santa  Fe  tarifiF,  P.  S.  0.  Mo.  No.  30,  containing 
Missouri  intrastate  and  interstate  rates,  and  cited  a  rate  from 
Lawrence,  Kansas,  to  St.  Joseph,  Missouri,  a  distance  of  97 
miles,  of  4  cents  per  100  pounds,  and  pointed  out  that  if  the 
carriers'  proposed  schedule  should  apply,  the  rate  would  be  5.6 
eents  for  a  similar  haul  in  Missouri,  thus  efFectively  preventing 
the  movement  of  brick  from  Missouri  points  to  St  Joseph.  The 
same  tariff  names  rates  from  all  the  producing  points  in  Kan- 
sas to  the  consuming  territory  of  Oklahoma,  the  maximum  haul 
involved  being  328  miles  and  the  average  haul  some  270  miles, 
and  the  rate  being  7  cents  per  100  pounds.  It  should  be  under- 
,  stood  that  this  movement  is  in  territory  that  is  considered  of  lower 
density  than  that  of  Missouri,  but  the  carriers  are  asking  for 
rates  ranging  from  10  cents  to  12.1  cents  per  100  pounds  for 
similar  hauls  in  Missouri. 

Numerous  representatives  of  brick  companies  appeared  at  the 
different  hearings,  protesting  against  the  proposed  rates,  and  of- 
fered testimony  to  show  the  effect  of  the  rates  proposed  upon 
their  industries  as  compared  to  voluntary  interstate  rates  now  in 
effect. 

The  forgoing  exhibit  shows  that  the  rates  on  brick  in  the 
state  of  Illinois  closely  approximate,  and  in  some  cases  are  higher 
than,  the  rates  proposed  by  the  carriers,  but  it  was  stated  that  the 
rates  in  Illinois  were  class  rates,  and  testimony  was  introduced 
to  show  that  such  rates  were  seldom,  if  ever,  used  between  points 
in  the  state  of  Illinois,  as  the  individual  carriers  had  provided 
much  lower  rates  for  that  traffic. 

As  hereinbefore  stated^  the  Commission  finds  that  but  one 
rate  should  apply  between  points  in  the  state  of  Missouri  upon 
brick  and  its  related  commodities,  and  it  further  finds  from  the 
testimony  that  the  statutory  rate  is  too  low  when  applied  to  all 
brick,  and  that  the  carriers'  proposed  schedule  is  entirely  too 
high. 

Carriers  ask  that  the  minimum  weight  be  placed  at  the  marked 
capacity  of  the  car.  An  examination  of  tariffs  on  file  covering 
the  Southwest  indicate  that  the  voluntary  minin^ium  weights 
range  from  40,000  pounds  to  the  niarked  capacity  of  the  car, 
and  the  Commission  finds  that  it  is  not  always  possible  to  ship 
a  full  carload  of  brick,  and  that  the  proper  minimum  weight 
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should  be  50,000  pounds,  subject  to  the  marked  capacity  of  the 

car  as  a  maximum,  with  the  further  provision  diat  where  any 

car  is  loaded  to  its  full  visible  carrying  capacity,  actual  wei^t 

apply. 

TABLE  NO.  18. 

COMPABATIVB  STATEMENT  OP  BATES  ON  CBMBNT,   CARLOADS. 
RATES  IN  CENTS  PER  100  POUNDS. 


Miles. 

Mis- 
souri. 

Pro- 
posed 

Iowa. 

Ne- 
braska. 

Kan- 
sas. 

Okla- 
homa. 

ArlcaD- 
sas. 

•nil- 

nois. 

Min- 
nesota. 

6 

5.0 
5.0 
5.5 
6.0 
6.5 
7.0 
7.5 
8.0 
8.5 
9.0 
9.5 
10.5 

5.0 

5.0 

6.0 

7.5 

8.5 

9.5 

10.0 

10.5 

11.0 

12.0 

12.5 

13.5 

3.3 

3.8 
4.6 
5.2 
5.8 
6.3 
6.8 
7.3 
7.8 
8.4 
8.8 
9.8 

4.0 
7.0 
9.0 
12.0 
14.0 
17.0 
19.0 
21.0 
22.0 
24.0 
25.0 
27.0 

3.6 

4.5 

6.0 

7.5 

8.5 

9.5 

10.0 

10.5 

12.0 

13.5 

14.5 

16.5 

4.0 

5.2 

6.7 

7.8 

8.8 

10.0 

10.8 

12.0 

12.6 

13.5 

14.1 

15.4 

4.0 
6.5 
9.0 
10.0 
11.5 
13.0 
14.0 
15.5 
16.5 
17.0 
17.5 
19.0 

3.2 

4.4 
5.4 
6.3 
7.0 
7.8 
8.4 
8.9 
9.4 
9.9 
10.3 
11.0 

2.8 

25 

3.5 

50 

4.4 

75 

5.4 

100 

6.2 

125 

7.0 

150 

7.7 

175 

8.5 

200 

9.2 

225 

9.9 

250 

10.5 

300 

11.6 

*  Class  rate  used. 

Cement,  Lime,  and  Plaster. — The  foregoing  table  shows  that 
the  legislative  rates  on  cement  are  lower  than  in  any  of  the  sur- 
rounding states,  with  the  exception  of  Iowa,  while  the  proposed 
rates  exceed  those  in  Iowa,  Illinois,  and  Minnesota,  and  are  lower 
than  those  in  others  of  the  surrounding  states. 

Mr.  Rambach  presented  five  references  to  Interstate  Com- 
merce  Commission  decisions  in  support  of  the  schedule  proposed. 
In  Board  of  Improvement  v.  Atchison,  T.  &  S.  F.  R.  Co.  26 
Inters.  Com-  Rep.  page  539  and  Merchants  Freight  Bureau  v. 
Atchison,  T.  &  S.  F.  R.  Co.  26  Inters.  Com.  Rep.  page  643,  two  of 
the  cases  referred  to  by  Mr.  Rambach,  the  Commission  stated  that 
the  complainants'  comparisons  were  drawn  with  water  transport 
tation,  and  in  closing,  that  the  rates  as  in  effect  were  not  shown 
to  be  out  of  line  with  other  rates  to  the  same  sreneral  territorv. 
In  18  I.  C.  C,  page  19,  is  a  comparison  of  rates  from  loWa 
points  to  South  Dakota  points,  and  the  case  cited  at  page  105 
covers  a  discussion  of  the  measure  of  the  rate  to  apply  upon  a 
branch  line  in  Nebraska,  on  traffic  originating  in  Wyoming- 
There  was  no  contention  at  any  time  that  the  transportation  con- 
ditions between  points  in  Wyoming  and  Nebraska  were  the  same 
as  the  conditions  in  Missouri.     This  territory  is  generally  re- 
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garded  as  higher  rate  territory  than  Missouri,  and  rates  for  such 
territory  are  consequently  not  comparable  with  rates  in  Mis- 
souri. 

The  Contincirial  Portland  Cement  Company  introduced  a 
number  of  exhibits  showing  the  relation  between  rates  from  its 
plant  at  St.  Louis^  Missouri,  as  compared  to  rates  from  various 
interstate  points  of  origin  to  the  same  destinations.  The  Mis- 
souri Pacific  was  used  as  a  representative  line,  and  cement  ex- 
hibit No.  9  shows  that  from  Buffington,  Indiana,  to  stations  in 
Missouri,  distance  300  to  310  miles,  the  carriers  voluntarily 
diarge  7i  cents  per  100  pounds,  while  it  will  be  noted  that  the 
proposed  rate  for  the  same  haul  intrastate  is  13^  cents  pet  100 
pounds. 

It  is  further  shown  that  if  the  proposed  rate  of  the  carriers 
should  apply  from  the  Continental  Portland  Cement  plant  at 
St.  Louis,  Missouri,  to  Warrensburg,  Missouri,  as  compared  to 
the  rate  voluntarily  in  effect  from  Buffington,  Indiana,  to  War- 
rensburg, Missouri,  there  would  be  a  differential  of  but  one  cent 
per  100  pounds  covering  an  additional  haul  from  Buffington, 
Indiana,  of  286  miles. 

From  the  West  practically  the  same  condition  exists;  taking 
as  an  example  Marshall,  Missouri,  the  rate  from  the  so-called 
Kansas  producing  territory  is  10  cents  per  100  pounds  with  an 
average  haul  of  225  miles  via  two  lines,  while  the  rate  from 
Kansas  City,  a  distance  of  95  miles  via  one  line,  is  8  cents.  The 
specific  rates  from  Mason  City,  Iowa,  or  from  Des  Moines,  Iowa, 
to  destinations  in  Missouri  are  much  lower  than  the  rates  pro- 
posed by  the  carriers  for  similar  and  shorter  distances  from  Mis- 
souri producing  points  to  the  same  destinations,  and,  if  the  pro- 
posed rates  were  applied,  would  result  in  shutting  out  the  Mis- 
suuri  industries  from  competition  at  numerous  destinations  in 
Missouri. 

While  these  cases  were  pending  before  the  Commission,  the 
Missouri,  Kansas,  &  Texas  Railway  Company  voluntarily  re- 
duced the  rate  from  Dewey,  Oklahoma,  to  Kansas  City,  Missouri, 
a  distance  of  194  miles,  to  5  cents  per  100  pounds.  The  dis- 
tance from  Hannibal,  Missouri,  to  Kansas  City,  Missouri,  is  ap- 
proximately the  same,  being  198  miles  via  the  short  line,  and  for 

this  service  the  carriers  are  proposing  a  rate  of  eleven  cents. 
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Carriers  propose  to  advance  znimmum  weight  to  50,000 
pounds.  While  it  may  be  possible  to  load  this  amount  in  the 
average  car,  the  testimony  does  not  justify  an  advance  of  66J 
per  cent  of  the  present  minimum,  80,000  povnds.  An  exami- 
nation of  mlnimums  applicable  in  surrounding  states  shows  that 
in  no  case  is  the  minimum  weight  in  excess  of  40,000  pounds, 
and  in  some  cases  as  low  as  24,000  pounds,  the  average  being 
about  34,000  pounds. 

The  related  commodities  must  carry  lower  minimums,  as  tes- 
tified by  the  experts  for  the  carriers,  the  CoimniBsion,  and  pro- 
testants.  The  Commission  finds  fair  reasonable  minimum  weights 
to  be: 

Cement,  38,000  pounds;  plaster  and  stucco,  30,000  pounds; 
lime,  24,000  pounds. 

The  Commission's  chief  rate  expert  testified  that  the  statutory 
rate  was  improperly  formed,  in  that  it  put  an  undue  burden 
upon  the  very  short  hauls,  and  continued  a  fixed  increase  through- 
out the  schedule,  the  latter  overburdening  the  long  hauls  and 
differentiating  in  favor  of  the  intermediate  hauls.  It  does  not 
appear  that  the  statutory  rate  on  cement  as  a  whole  is  unrea- 
sonable, but  its  formation  is  improper,  and  it  should  be  revised 
and  readjusted  so  as  to  properly  distribute  the  rate. 

TABLE  NO.  19. 

COMPARATIVE  STATEMENT  OF  RATES  ON  COAL.    SOFT,    CARLOADS. 
KATES   IN  CENTS  PER  100  POUNDS. 


Miles. 

Mi8- 

eouri. 

Pro- 
poeed. 

•Iowa. 

♦Ne- 
braska. 

•Kan- 
sas. 

•Okla- 
homa. 

•Arkan- 
sas. 

Illi- 
nois. 

Min- 
nesoU. 

5 

1.50 
2.50 
3.50 
4.25 
5.00 
5.50 
6.25 
6.75 
7.50 
8.00 
8.25 
9.25 

1.50 
2.50 
3.50 
4.50 
5.00 
5.50 
6.25 
6.75 
7.50 
8.00 
8.25 
9.25 

1.50 
2.30 
3.30 
4.25 
6.00 
5.37 
5.75 
6.12 
6.50 
6.80 

1.70 
2.55 
3.40 
4.42 
5.10 
5.86 
6.37 
7.14 
7.65 
8.28 

1.75 
2.75 
3.50 
5.00 
6.50 
6.00 
6.75 
7.00 
8.00 
8.60 
9.00 
10.50 

1.25 
2.36 
3.30 
4.25 
5.00 
5.75 
6.25 
7.00 
7.50 
8.00 
8.50 
9.60 

2.50 
2.50 
2.75 
4.00 
4.50 
5.25 
5.76 
6.60 
7.00 
7.76 
8.25 
9.60 

1.60 
2.70 
3.80 
4.25 
4.60 
4.75 
6.00 
6.25 
6.50 
6.65 
6.85 
6.30 

2.20 
2.70 
3.10 
3.60 
4.10 
4.35 
4.75 
6.25 
5.80 
6.40 
6.70 
7.70 

25 

50 

75 

100 

125 

150 

175 

200 

225 

250 

7.00  1  8.71 
7.50     9-77 

300 

•  I^wer  rates  apply  on  slack  coal. 
P.U.R.1916A. 


Digitized  by 


Google 


IN  RE  ATCHISON,  T.  &  S.  F.  R,  CO.  701 

Coal,  Soft  or  Bituminous. — The  rates  on  coal  between  points 
in  this  state  are  governed  by  Railroad  and  Warehouse  group  No. 
10.  The  only  change  that  the  carriers  propose  is  to  make  a 
distinction  between  territories  A  and  B  and  to  advance  the  pres- 
ent existing  schedule  A  rate  at  a  distance  of  75  miles  one  quar- 
ter of  a  cent.  Coal  between  points  in  this  state  moves  a  very 
short  distance,  on  account  of  the  commercial  conditions  of  the 
coal,  and  the  competitive  condition  existing  on  each  side  of  the 
state  of  Missouri.  The  testimony  shows  that  coal  is  not  produced 
in  great  quantities  at  any  one  point  in  the  state,  while  in  the 
states  of  Illinois,  Arkansas,  and  Kansas  coal  is  produced  in  great 
quantities,  thus  bringing  about  a  mudi  lower  production  cost,  and 
thus  restricting  the  scope  of  territory  that  the  Missouri  coal 
can  reach  on  an  equated  rate. 

The  foregoing  exhibit  shows  that  for  short  distances  the  rates 
on  coal  between  points  in  this  state  at  the  present  time  are  as  high 
as  those  of  the  surrounding  states,  and  on  an  average  even  high- 
er. The  Commission  having  herein  held  that  a  differ^it  rate  in  A 
and  B  territory  on  commodities  was  not  justified,  it  must  follow 
that  the  rates  upon  coal  in  the  two  territories  shall  be  the  same, 
and  the  testimony  clearly  indicates  that  the  Missouri  Railroad 
and  Warehouse  Commission  rates  are  sufficiently  high  at  the 
present  time. 

The  Commission  finds  further  from  the  testimony  of  witnesses 
Bee  and  Rambach,  that  a  mileage  scale  of  rates  is  only  used  as  a 
maximum,  and  that  the  actual  movement  of  coal  must  be  upon 
specific  or  group  rates,  in  order  to  permit  open  and  fair  compe- 
tition, and  that  a  readjustment  of  the  Missouri  coal  rates  should 
be  made  on  a  basis  of  the  specific  rate  and  not  upon  the  mileage 
schedule. 

Hence,  we  hold  that  the  carriers  have  not  justified  said  pro- 
posed increases  of  rates  on  coal  and  they  should  be  denied. 

P.U.B.19I6A. 


Digitized  by 


Google 


702 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 


TABLE  NO.  20. 


rOMPARATIVB  STATBMBNT  OF  RATES  ON  COAL.  HARD,  CARLOADS. 

RATES  IN  CENTS  PER  100  POUNDS. 

Miles. 

Mie- 
Bourl. 

•Pro- 
posed. 

Iowa. 

Bfe- 
braska. 

Kan- 

sae. 

Okla- 
homa. 

Arkan- 

eas. 

tnu- 

nofs. 

Min- 
nesota 

5 

3.00 

4.00 

5.00 

6.50 

7.50 

9.00 

9.50 

10.25 

10.76 

11.25 

11.60 

12.00 

3.00 

4.00 

5.00 

6.50 

7.50 

9.00 

9.50 

10.25 

10.76 

11.25 

11.50 

12.00 

3.00 

3.80 

4.80 

6.80 

6.80 

7.76 

8.50 

9.25 

10.00 

10.60 

11.00 

12.00 

1.70 
2.56 
3.40 
4.42 
5.10 
6.86 
6.37 
7.14 
7.66 
8.28 
8.71 
9.77 

2.60 

3.50 

5.50 

6.60 

7.50 

7.76 

9.00 

9.50 

10.60 

11.00 

11.50 

13.00 

1.25 
2.35 
3.35 
4.25 
5.00 
6.75 
6.25 
7.00 
7.50 
8.10 
8.60 
9.50 

2.50 
2.50 
2.75. 
.4.00 
4.50 
6.25 
6.76 
6.50 
7.00 
7.75 
8.26 
9.60 

3.20 
4.40 
6.40 
6.30 
7.00 
7.80 
8.40 
8.90 
9.40 
9.90 
10.. SO 
11.00 

2.70 

25 

3.45 

50 

3.85 

76 

4.45 

100 

5.06 

125 

5.50' 

150 

5.96 

175 

6.55 

200 

7. 20 

t>o  

7.90 

250 

8.40 

300 

9.60 

•  Change  proposed  is  in  schedule  B. 
t  Class  rate  used. 

Coaij  Anthracite  and  Coke. — The  rates  upon  anthracite,  or  so- 
called  hard  coal,  are  to-day  governed  by  Bailroad  and  Warehouse 
Commission  group  No.  9,  making  no  difference  between  the  so- 
called  A  and  B  schedules  for  distance  of  200  miles  or  less.  The 
only  changes  sought  by  the  carriers  are  to  make  a  separate  rate 
at  the  usual  percentage  for  schedule  B  territory,  leaving  the 
schedule  A  territory  rate  in  effect,  and  further  to  apply  the  hard 
coal  rates  to  movement  of  coke. 

As  heretofore  stated,  the  Commission  has  found  that  the  rates 
in  A  and  B  territory  on  commodities  should  be  the  same,  and  as 
the  testimony  indicates  very  strongly  that  the  present  adjust- 
ment on  hard  coal  between  points  in  Missouri  is  sufficiently 
high,  being  higher  than  the  rates  named  in  any  of  the  surround- 
ing states,  and  bearing  proper  relation  to  soft  coal  rates,  the 
Commission  is  of  the  opinion  that  no  advance  should  be  made  in 
the  anthracite  coal  rates,  and  that  portion  of  the  carriers'  appli- 
cation will  be  denied. 

Under  the  effective  tariff,  coke  takes  a  class  rate,  bringing 
about  an  unreasonably  high  rate,  as  the  general  maximum  basis 
for  a  rate  upon  coke  is  the  anthracite  coal  rate.  That  portion  of 
the  carriers'  application  will  be  granted,  and  an  order  will  be 
issued  requiring  the  observance  of  the  anthracite  coal  rates  as  a 
maximum  upon  coke  for  future  movement. 

In  this  connection  it  should  be  borne  in  mind  that  the  Com- 
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mission  is  not  approving  the  anthracite  coal  rates,  either  within 
themselves  or  as  a  basis  for  coke  rates,  but  finds  that  the  rates 
at  the  present  time  are  sufficiently  high  and  that  no  advanoes 
should  be  granted. 

TABLE  NO.  21. 

COMPARATIVE   STATEMENT  OF   RATES  ON   WHEAT.   CARLOADS.       . 
RATES  IN  CBJ!«ITS  PER  100  POUNDS. 


MUes. 

Mis- 
souri. 

Pro- 
posed. 

Iowa. 

Ne. 
braska. 

Kan- 
sas. 

Okla- 
homa. 

Arkan- 
sas. 

nois. 

Min- 
nesota. 

5 

5.00 
6.00 
5.50 
6.00 
6.50 
7.00 
7.50 
8.00 
8.50 
9.00 
9.50 
10.50 

4.00 

6.00 

7.50 

9.00 

10.00 

11.50 

12.50 

14.00 

14.50 

15.50 

15.50 

16.60 

4.50 

6.30 

6.30 

7.30 

8.10 

8.80 

9.50 

10.10 

10.80 

11.60 

12.20 

18.50 

4.25 

5.10 

7.22 

9.85 

11.05 

12.75 

13.60 

4.00 
5.00 
7.00 
7.00 
9.00 

io;oo 

12.00 
12.50 
12.75 
13.00 
13.25 
13.50 

4.50 

5.00 

7.00 

7.00 

9.00 

10.00 

12.00 

12.50 

13.00 

13.50 

13.50 

14.00 

4.00 

6.00 

8.00 

9.00 

10.00 

11.50 

12.00 

13.50 

14.00 

15.00 

16.00 

16.00 

3.60 

4.90 

6.10 

7.30 

8.00 

8.60 

9,20 

9.80 

10.40 

10,90 

11.20 

12.10 

2.70 

25 

4.60 

50 

5.70 

75 

6.70 

100 , 

7.80 

125 

8.30 

150 

8.70 

175 

9.10 

200 

9.60 

225 

9.90 

250 

10.20 

300 

10.90 

Wheat  and  Articles  Basing  Thereon. — One  of  the  most  chaotic 
conditions  in  the  application  of  freight  rates  that  could  exist  is 
the  present  application  of  rates  on  grain  and  grain  products  be- 
tween points  in  the  state  of  Missouri. 

There  are  numerous  related  commodities  that  should  move  at 
the  wheat  rate^  and  it  has  been  the  practice  in  the  past  for  the 
wheat  rate  to  carry  with  it  certain  transit  privileges,  and  to  cover 
the  whole  movement  of  the  wheat  into  the  mill  and  the  product 
to  its  final  destination. 

The  Railroad  and  Warehouse  Commission  in  1904  prescribed 
a  schedule  of  conmiodity  rates,  among  others  group  No.  1  ap- 
plying upon  wheat  and  certain  other  grains,  and  the  carriers  in 
the  application  of  these  rates  applied  transit  privileges  and  ap- 
plied the  rate  upon  all  of  the  related  products.  When  the  legis- 
lative rates  prescribed  in  section  3241,  R.  S.  Mo.  1909,  became 
effective  in  July,  1913,  the  carriers  immediately  issued  tariffs  • 
naming  such  rates  and  providing  that  such  rates  should  ttot 
apply  upon  the  related  products  nor  should  they  cover  transit 
privileges,  elevator  allowances,  or  terminal  absorption.  The  car- 
riers likewise  refused  to  apply  such  l^islative  scale  upon  inter- 
state traffic,  and  brought  about  a  double  scale  of  rates  applying 
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in  Missouri ;  one  where  the  movement  was  principally  wheat  or 
flonr,  and  the  other  where  any  by-products  were  contained  in  the 
car  or  any  transit  privil^e  was  involved. 

This  rate  was  advantageous  to  shippers  in  the  state  of  Mis- 
souri only  and  solely  where  an  attempt  to  defeat  the  interstate 
rate  was  made.  Certain  centers  or  towns  are  known  as  rate- 
breaking  points  for  grain  and  its  products,  St.  Louis  being  one 
of  the  principal  grain  markets  and  rate-breaking  points  of  the 
United  States,  and  by  the  use  of  the  statutory  rates  a  shipper 
was  enabled  to  move  his  wheat  to  St.  Louis,  take  out  a  new  bill 
of  lading,  and  forward  same  to  an  interstate  destination  at  the 
balance  of  the  rate  applying  from  St.  Louis  (commonly  kno^vn  as 
a  proportional),  at  much  lower  than  the  through  interstate  rate. 

The  conditions  became  intolerable  and  the  Southwestern  Mil- 
lers' Club  filed  a  complaint  with  the  Interstate  Commerce  Com- 
mission and  at  the  same  time  the  Merchants  Exchange  of  St. 
Louis  filed  a  complaint  against  certain  carriers  operating  east  of 
St.  Louis,  the  former  complaining  that  the  use  of  the  state  rate  to 
St.  Louis  and  the  interstate  rate  beyond  precluded  free  competi- 
tion in  Missouri  grain,  and  the  latter  complaining  that  the  fail- 
ure of  the  lines  east  of  St.  Louis  to  apply  the  regular  proportional 
on  giain  moving  to  St.  Louis  upon  the  statutory  rate,  though  at 
the  same  time  applying  such  proportional  rate  on  grain  reach- 
ing St.  Louis  on  the  Railroad  and  Wardiouse  Commission  scale, 
produced  an  unjust  discrimination. 

After  several  hearings  the  Interstate  Commerce  Commission 
issued  an  order  requiring  the  carriers  to  remove  the  discrimi- 
nation complained  of  by  the  Southwestern  Millers'  Club,  by  mak- 
ing the  same  rate  applicable  on  state  and  interstate  traffic,  and 
while  not  holding  that  the  interstate  rates,  which  were  in  fact 
the  Railroad  and  Warehouse  Commission  scale,  was  a  fair,  rea- 
sonable rate,  the  Interstate  Commerce  Commission  did  find  that 
the  statutory  rate  was  unreasonable  per  se. 

At  the  hearings  held  by  this  Commission  there  was  no  testi- 
mony offered  by  any  interested  party  defending  the  statutory 
rate.  The  Commission's  chief  rate  expert  testified  that  within  it- 
self used  as  it  was  the  rate  was  not  unreasonable,  but  further  testi- 
fied that  as  a  grain  rate  offering  the  proper  facilities  for  free  and 
untramraeled  competition,  the  statutory  grain,  rate  was  unreason- 
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able,  and  failed  to  produce  a  fair  return  for  the  service  involved 
in  transportation,  and  recommended  to  the  Commission  a  change 
in  the  rate,  the  new  rate  to  carry  with  it  all  transit,  absorption, 
and  related  commodity  privileges. 

The  grain-rate  condition  in  the  state  of  Missouri  is  unusual, 
in  that  the  short  line  from  the  Missouri  river  to  the  Mississippi 
river  is  the  distance  from  Kansas  City  to  Hannibal,  a  distance  of 
approximately  198  miles,  while  the  rate  that  applies  from  one 
Missouri  river  crossing  to  a  Mississippi  river  crossing  must  of 
necessity  apply  from  other  Missouri  river  crossings  to  other 
Mississippi  river  crossings,  on  account  of  the  highly  competitive 
condition  under  which  grain  is  transported.  While  the  short- 
line  distance  between  the  rivers  is  but  198  miles,  the  long  line  in 
Missouri  between  the  rivers  is  approximately  300  miles. 

The  Commission  finds  further  that  at  the  present  time  a  pro- 
portional rate  of  9  cents  is  named  for  the  transportation  charge 
between  the  rivers,  and  as  no  grain  originates  at  the  river  point, 
this  proportional  rate  will  serve  for  the  movement  of  all  grain 
moving  between  the  rivers,  and  such  maximum  mileage  scale 
as  may  be  named  by  the  Commission  would  be  but  a  maximum 
rate  to  apply  on  shipments  moving  locally  between  points  in  the 
state  of  Missouri,  or  the  maximum  on  shipments  moving  into  one 
of  the  Missouri  river  points  and  then  moving  to  the  Mississippi 
river. 

The  proper  grain  rate  must  carry  with  it  transit  privileges. 
These  privileges  consist  of  the  moving  of  the-  grain  into  the  mill 
or  elevator,  and  at  that  point  the  grain  is  graded,  dried,  stored, 
or  ground,  and  then  forwarded  out,  either  in  it9  changed  condi- 
tion as  grain  or  as  a  product  thereof,  and  oftentimes  to  meet  the 
commercial  necessities  must  be  moved  from  the  milling  point 
in  mixed  carloads  of  grain  products  and  flour  products.  Thia 
service  is  unlike  the  general  transportation  service,  and  in  reality 
involves  two  separate  distinct  shipments  on  each  car  of  grain 
which  has  the  advantage  of  transit  privileges. 

It  would  appear  to  one  uninitiated  in  the  history  of  grain 
rates,  or  unfamiliar  witib  the  practices  surrounding  the  move- 
ment of  grain,  that  an  additional  charge  might  be  placed  upon 
that  grain  which  actually  secures  the  additional  privileges  of 
transit,  but  it  has  been  found  that  such  a  rate  is  unsatisfactory 
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and  produces  great  discrimination,  dne  to  the  elevators  and  milli 
having  been  located  at  different  points  throughout  the  country, 
and  due  to  large  terminal  markets  having  been  built  up  at  such 
points  as  Omaha,  St.  Joseph,  Kansas  City,  St.  Louis,  and  Chi- 
cago, where  the  rate  naturally  breaks  and  large  mills  have  been 
erected. 

The  Commission  finds  that  grain  is  the  most  sensitive  com- 
modity, from  a  rate-making  standpoint,  that  is  transported  by 
the  carriers,  and  a  material  change  in  one  grain  rate  will  cause 
either  a  change  in  the  rates  of  the  entire  surrounding  territory, 
or  will  cause  a  change  in  the  direction  of  movement  of  not  only 
the  particular  rate  which  is  involved,  but  of  related  rates  in  the 
surrounding  states. 

The  carriers  ask  that  in  lieu  of  the  statutory  rates  they  be 
permitted  to  use  the  Railroad  and  Warehouse  Commission  sched- 
ule on  both  state  and  interstate  traffic,  making  no  separate  scale 
for  so-called  schedule  A  and  B  territory.  From  the  preceding 
exhibit  it  will  be  found  that  the  proposed  schedule  of  the  car- 
riers is  higher  than  any  schedule  of  grain  rates  applicable  in  any 
state  surrounding  Missouri,  with  the  exception  of  Nebraska, 
and  inasmuch  as  the  9-cent  proportional  rate  heretofore  referred 
to  applies  from  Omaha  to  all  Mississippi  river  crossings  and 
the  lowest  existing  grain  proportional  rate  applies  from  Omaha 
to  Kansas  City  and  Omaha  to  Memphis,  it  results  in  a  much  low- 
er scale  of  rates  applying  upon  Nebraska  wheat  traffic  than  would 
apply  under  the  proposed  schedule  in  Missouri. 

There  are  in  existence  at  the  present  time  specific  rates  from 
practically  every  station  in  Missouri  to  St.  Louis,  Kansas  City, 
and  St.  Joseph.  These  rates  have  been  thoroughly  examined  by 
the  Commission,  and  in  conference  with  the  carriers,  the  rep- 
resentatives of  shippers,  and  purchasers  of  grain,  certain  changes 
have  been  ordered  in  these  rates  and  these  specific  rates  to  the 
three  principal  markets  will  remain  in  effect  as  maximums  re- 
gardless of  the  mileage  scale  that  may  be  adopted  by  the  Com- 
mission in  this  case,  and  the  Commission  finds  that  under  all 
the  conditions  existing  at  the  present  time  such  specific  rates 
are  fair  and  reasonable  for  the  service  performed,  thus  leaving 
to  be  decided  in  this  case  at  this  time  a  fair,  reasonable  maxi- 
mum rate  for  use  in  the  handling  of  shipments  between  local 
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points  in  the  state^  that  is,  such  shipments  as  a  car  of  wheat 
originating  at  Eldon,  Missouri,  moving  to  the  mill  at  Jefferson 
City,  there  ground  into  flour  and^other  by-products  and  moved 
to  various  destinations  in  the  state,  either  alone  or  in  mixed  cars 
with  by-products  of  com  and  other  live-stock  foods. 

As  a  basis  of  such  rate,  the  Commission's  chief  rate  expert 
testified  that  the  rate  in  Missouri  could  well  be  higher  than  that 
applying  in  the  state  of  Illinois,  and  while  from  general  trans- 
portation conditions  the  rate  should  at  least  equal  that  named 
for  application  between  points  in  the  state  of  Iowa,  yet  tne 
fact  that  grain  is  the  principal  commodity  raised  in  the  state  of 
Iowa  and  offers  the  main  and  principal  tonnage  of  those  carriers 
would  justify  a  slightly  lower  rate  in  Iowa  than  exists  in  the 
state  of  Missouri,  and  upon  this  basis  the  rate  will  be  ordered. 

TABLE  NO.  22. 

COMPARATIVB  STATEMENT  OF  RATES  ON  COHN,   CARLOADS. 
RATES  IN  CENTS  PER  100  POUNDS. 


Miles. 

Mis- 
souri. 

Pro- 
posed. 

Iowa. 

Ne- 
braska. 

Kan- 
sas. 

6lcla- 

homa. 

Arkan- 
sas. 

Illi- 
nois. 

Min- 
nesota. 

5 

6.0 
5.0 
6.5 
6.0 
6.5 
7.0 
7.6 
8.0 
8.5 
9.0 
9.5 
10.6 

4.0 

6.0 

6.6 

8.0 

8.5 

9.5 

10.6 

12.0 

12.5 

13.5 

13.5 

14.6 

3.7 
4.4 
5.2 
6.0 
6.8 
7.3 
7.9 
8.4 
9.0 
9.7 
10. 1 
11.2 

4.25 
4.26 
5.52 
7.66 
9.35 
11.05 
11.90 

3.60 

4.00 

5.50 

6.60 

7.00 

8.00 

10.00 

10.50 

11.00 

11.50 

11.76 

12.26 

3.60 

4.50 

6.50 

6.60 

7.00 

8.00 

10.00 

11.00 

11.60 

11.50 

12.00 

12.60 

4.00 

6.00 

7.00 

8.00 

9.00 

10.60 

11.00 

12.50 

13.00 

14.00 

14.00 

16.00 

3.3 
4.4 
6.6 
6.6 
7.3 
7.8 
8.4 
8.9 
9.6 
9.9 
10.2 
10.9 

2.7 

25 

4  2 

50 

6.2 

76 

6  8 

100 

7.8 

125 

7  7 

150 

175 

8.0 
8  6 

200 

8  8 

225 

9  1 

2.*50 

9  3 

soo 

10  1 

Com  and  Articles  Basing  Thereon. — The  conditions  surround- 
ing the  movement  of  com  between  points  in  the  state  of  Missouri 
are  almost  identical  with  those  surrounding  wheat.  The  com- 
petitive conditions  and  the  conditions  with  reference  to  the  state 
and  interstate  rates,  as  well  as  the  order  of  the  Interstate  Com- 
merce Commission  heretofore  referred  to  in  reference  to  wheat 
rates,  are  identical,  and  all  witnesses  appearing  before  the  Com- 
mission testified  that  com  should  base  from  1  cent  to  2  cents 
below  wheat;  hence  having  found  a  fair,  reasonable  rate  upon 
wheat,  it  follows  that  the  rate  upon  com  should  be  so  graded  as 
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to  vary  from  one  cent  to  two  cents  below  that  prescribed  for  ap- 
plication upon  wheat,  and  the  Commission  will  so  order, 

TABMB  NO.  23. 

COMPARATIVE  STATEMENT  OP  RATES  ON  CATTLE,  CONDITIONED  FOB 
MARKET.  RATES  IN  DOLLARS  AND  CENTS  PER  36-FT.  CAR. 


Miles. 


5 

$  8.80 

25 

8.80 

50 

13.20 

75 

15.40 

100 

17.60 

125 

19.80 

150 

22.00 

175 

24  20 

200 

26.40 

225 

28.60 

250 

300 

30.80l 
35.20 

Mis- 
souri. 


Pro- 
posed. 


$12. 
13. 
19. 
24. 
27. 
30. 
33. 
35. 
38. 
41. 
44. 
49. 


Iowa. 


Ne- 
braska, 


$11.00 
14.52 
17.60 
19.80 
22.00 
23.32 
24. 
26.40 
27.7^ 
29.70 
30.80 
33.88 


I 


$8.40 
14.96 
19.62 
24.31 
29.92 
32.71 
35.63 


Kan- 


$  9. 
12. 
16. 
22. 
25. 
26. 
30, 
33. 
35. 
37. 
37. 
41 


90  $12. 10  $11. 00  $11 


OUar 
homa. 


Arkan- 


nii- 

nols. 


60  26 

00  28 

40  29 

80  32 


00 
30 
94 
14 
90 
22 
76 
08 
.62 
16 
48 
.34 


Mln. 

oesota. 


$  9.68 
14.74 
21.56 
23.98 
26.40 
28.60 
31.24 
33.66 
35.86 
37.40 
38.28 
40.70 


All  states  equalized  on  minimum  weight  of  22,000  poanda. 

Cattle  and  Calves. — In  1904  the  Railroad  and  Warehouse 
Commission  promul^ted  a  schedule  of  live-stock  rates  divided 
into  four  groups,  namely,  horses  and  mules,  cattle  and  calves, 
hogs  in  single  deck  and  sheep  and  goats  in  single  deck.  This 
was  superseded  by  the  legislative  schedule,  §  3241,  Rev.  Stat. 
(Mo.)  1909,  effective  in  July,  1913,  which  names  one  rate  on  all 
kinds  of  live  stock,  based  upon  a  30-foot  car. 

All  witnesses  appearing  before  the  Commission  in  this  case 
testified  that  one  rate  upon  all  kinds  of  live  stock  was  discrimi- 
natory, not  only  to  the  railroads,  but  to  the  shippers,  as  the 
elements  entering  into  the  making  of  the  rate  differ  with  each 
class  of  live  stock,  and  a  rate  that  might  be  fair  and  reasonable 
upon  sheep  would  be  unfair  to  the  carrier  when  applied  to  horses 
and  mules,  and,  in  order  to  make  a  fair  rate  on  the  four  classes 
in  one  group  of  live  stock,  would  necessarily  mean  an  unreason- 
able rate  for  the  movement  of  the  lower  class. 

The  Commission  finds  that  live  stock  should  be  classified  for 
rate-making  purposes,  and  that  rates  should  be  named  in  cents 
per  100  pounds,  based  upon  standard  cars  with  inside  measure- 
ments of  35  feet,  6  inches,  to  and  including  37  feet,  as  such  cars 
are  now  the  standard  cars  in  use  by  the  carriers,  with  varying 
minimums  for  cars  of  other  sizes. 
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The  testimony  shows  that  a  different  rate  should  apply  npon 
cattle,  calves,  hogs,  and  sheep  conditioned  for  market  than  ap- 
plies upon  the  same  animals  when  moving  as  stockers  or  feeders. 
This  is  not  a  question  of  the  use  of  the  commodity,  but  covers 
entirely  different  classes  of  live  stock.  The  rate  experts  of  the 
carriers  and  of  the  Commission  agreed  that  the  rate  upon  feeders 
or  stockers  should  be  76  per  cent  of  the  rate  npon  the  same 
animals  conditioned  for  slaughter,  and  the  only  difference  in 
their  testimony  was  that  the  carriers  did  not  believe  that  the 
stocker  or  feeder  rate  could  be  applied  upon  shipments  moving 
to  stock  yards,  while  the  Commission's  expert  testified  that  the 
rate  should  apply,  regardless  of  the  movement. 

It  appears  from  the  testimony  that  the  carriers  may  apply 
the  rate  applicable  upon  animals  conditioned  for  market  when 
moving  to  stock  yards  or  to  other  points,  and  may  refund  to  the 
basis  of  the  stocker  or  feeder  rate  only  upon  proof  that  such 
animals  had  not  been  slaughtered. 

The  testimony  shows  that  at  the  principal  stock  yards,  namely, 
St.  Joseph,  Kansas  City,  and  St.  Louis,  a  complete  record  is 
kept  of  every  animal  received  at  that  point,  and  on  the  inbound 
movement  the  Commission  finds  that  the  carriers  have  applied 
the  higher  rate,  and,  if  the  shipments  are  forwarded  from  such 
stock  yards,  that  proof  can  be  supplied  to  the  carriers,  showing 
that  no  part  of  the  shipment  l^d  been  slaughtered,  but  that  the 
entire  shipment  had  been  forwarded  from  such  stock  yards  to 
one  or  more  consignees  as  stockers  or  feeders  and  the  carriers 
may  require  such  affidavits  as  they  find  necessary  and  require 
proper  proof  that  they  should  apply  the  stocker  or  feeder  rate. 

The  Commission  vnll  require  that  76  per  cent  of  the  rate 
named  upon  cattle,  calves,  hogs,  and  sheep  conditioned  for 
slaughter  will  apply  upon  stockers  and  feeders. 

The  rates  proposed  by  the  carriers  in  this  case  are  those  con- 
tained in  the  opinion  of  the  Interstate  Commerce  Commission, 
Ee  Rates  on  Live  Stock,  22  Inters.  Com.  Rep.  160. 

The  rates  named  by  the  Interstate  Commerce  Commission  in 

that  case  were  for  the  purpose  of  equalizing  the  three  markets 

of  Ft.  Worth,  Texas,  Oklahoma  City,  Oklahoma,  and  Wichita, 

Kansas.     The  Commission  did  not  provide  for  the  application 

of  these  rates  to  St.  Louis  or  Kansas  City,  but  restricted  their 
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application  from  points  in  Kansas  to  Oklahoma  City  and  Ft. 
Worth,  from  points  in  Oklahoma  to  Ft  Worth  and  Wichita,  and 
from  points  in  Texas  to  Oklahoma  City  and  Wichita. 

Commissioner  Prouty  wrote  the  opinion  in  the  Oklahoma 
Case,  —  Okla.  — ,  P.U.R1915D,  24,  148  Pac.  144,  supra,  and 
also  the  opinion  in  Corporation  Commission  v.  Abilene  &  S.  B. 
Co.  26  Inters.  Com.  Sep.  520,  and  Iowa  State  Board  v.  Arizona 
Eastern  B.  Co.  28  Inters.  Com.  Bep.  204.  The  first-named 
opinion  covers  class  rates  from  Texas  points  to  Oklahoma  points, 
and  the  second-named  opinion  covers  class  rates  bettveen  Iowa 
points  and  ^yTebraska  and  Kansas  points.  It  will  be  found  that 
the  class  rates  between  Texas  and  Oklahoma  are  much  higher  than 
the  rates  between  Iowa  and  Nebraska,  and  in  writing  the  Iowa- 
Nebraska  opinion  Commissioner  Prouty,  answering  a  complaint 
from  the  complainants  that  the  suggested  rates  of  the  Interstate 
Commerce  Commission  were  too  high,  stated  that  such  rates  were 
not  for  application  east  of  the  Mississippi  river,  but  were  for 
application  in  a  higher  rated  territory.  This  clearly  indicates 
that  if  rates  between  points  in  the  state  of  Missouri  were  in- 
volved, a  lower  schedule  would  apply,  and  it  must  naturally  fol- 
low, as  class  rates  are  in  every  instance  the  base  rates,  that  if 
the  Interstate  Commerce  Commission  were  of  the  opinion  that 
Missouri  was  entitled  to  a  lower  plane  of  class'  rates  than  should 
apply  from  Iowa  to  Nebraska,  and  that  traflSc  from  Iowa  to 
Nebraska  was  entitled  to  a  lower  base  of  rates  than  applied  be- 
tween Texas  and  Oklahoma,  that  traffic  between  points  in  Mis- 
souri would  be  entitled  to  a  lower  base  of  rates  than  applied 
between  Oklahoma  and  Texas.  The  base  rate  or  first-^^lass  rate 
for  distances  of  150  miles,  as  made  by  Commissioner  Prouty 
between  Texas  and  Oklahoma,  was  60  cents,  and  the  base  rate 
between  Iowa  and  Nebraska  points  for  the  same  distance  was 
52  cents,  or  86.6  per  cent,  and  making  a  proper  reduction  for 
the  difference  between  Missouri  traffic  and  Iowa-Nebraska  traffic 
would  show  a  much  lower  percentage  as  between  Missouri  traffic 
and  Oklahoma-Texas  traffic. 

The  foregoing  exhibit  shows  that  the  proposed  rate  of  the 
carriers  on  cattle  is  higher  than  any  of  the  states  surrounding 
Missouri,  with  the  exception  of  Arkansas ;  and  in  this  connection 
it  should  be  borne  in  mind  that  Arkansas  is  not  one  of  the  so- 
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called  packing-house  states,  hence,  a  movement  locally  between 
points  in  that  state  would  be  largely  dairy  cattle  or  for  local 
slaughter. 

Witness  Krake,  representing  the  city  of  St.  Joseph,  introduced 
exhibits  showing  ^e  effect  of  the  application  of  the  proposed 
rates  in  connection  with  interstate  traflSc.  The  distances  in- 
volved in  this  exhibit  are  shorty  but  sufficient  to  show  the  effect 
of  the  proposed  change*  From  Chillicothe^  Missouri,  to  St. 
Joseph,  Missouri,  the  distance  is  77  miles,  while  to  Kansas  City, 
Kansas,  the  distance  is  89  miles.  If  the  proposed  rates  became 
effective,  the  charge  on  cattle  per  car  from  Chillicothe  to  St. 
Joseph  would  be  $25.30,  as  against  $23.10  to  Kansas  City, 
Kansas. 

Another  exhibit  introduced  by  witness  Krake  is  based  upon 
percentage  of  increase ;  that  is,  presuming  that  the  same  mileage 
scale  as  proposed  by  the  carriers  for  application  on  Missouri  in- 
trastate traffic  was  applied  upon  traffic  from  Missouri  points  des- 
tined to  East  St.  Louis,  Illinois,  to  Chicago,  Illinois,  and  to 
Omaha,  Nebraska.  The  distance  from  Tarkio,  Missouri,  to  East 
St.  Louis,  Illinois,  is  396  miles,  and  the  application  of  the  pro- 
posed^rates  would  bring  about  an  advance  of  48.6  per  cent.  To 
Chicago  it  would  bring  about  a  difference  of  84  per  cent.  It 
should  be  borne  in  mind  that  these  increases  are  over  the  present 
voluntary  interstate  rates  of  the  carriers,  and  that  no  application 
has  been  filed  with  the  Interstate  Commerce  Commission  to  make 
such  advances  upon  interstate  traffic. 

Witness  Sangster^s  exhibit  indicates  that  if  the  proposed  sched- 
ule were  applied  in  Missouri,  that  the  Missouri  shippers  would 
pay  the  following  percentage  of  rates  paid  in  the  surrounding 
states : 

On  cattle.  Of  Illinois,  138.7;  of  Iowa,  132.7;  of  Kansas, 
116.3. 

The  testimony  in  this  case  clearly  indicates  that  Missouri 
intrastate  traffic  is  entitled  to  as  low  or  lower  rates  than  traffic 
in  the  state  of  Iowa,  and  lower  rates  than  apply  in  Arkansas, 
Oklahoma,  or  Kansas. 

In  the  subdivision  of  live  stock  the  term  "cattle"  shall  include 
cattle  in  single-deck  oars,  calves  in  single  or  double  deck  cars, 
hogs  in  double-deck  oars,  and  sheep  in  double-deck  cars. 
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The  Commission  finds  that  cattle  should  load  to  a  minimum 
weight  of  22;000  pounds  for  a  standard  car,  and  will  issue  an 
order  in  accordance. 

On  cattle  the  Commission  is  of  the  opinion  that  a  rate  some- 
what higher  than  the  Illinois  state  rate  should  ^PP^y  ^^d  will  so 
prescribe. 

TABLE  NO.  24. 

COMPARATIVE  STATEMENT  OP  RATES  ON  HOGS.   SINGLE  DECK,   CONDI- 
TIONED FOR  MARKET.    RATES   IN   DOLLARS  AND 
CENTS  FOR  ae-FT.  CAR. 


MOM, 

Mill- 

BOUll. 

Pro- 
pofled. 

Iowa. 

Ne- 
braska. 

Kan- 
sas. 

Okla- 
boma. 

Arkan- 
sas. 

im- 
nolB. 

Min- 
nesota. 

6 

$  8.80 
8.80 
13.20 
16.40 
17.60 
19.80 
22.00 
24.20 
26.40 

$11.05 
11.90 
17.00 
21.25 
24.23 
26.78 
29.33 
31.88 
34.00 

$  8.96 
11.20 
13.92 
16.32 
17.60 
18.88 
20.48 
22.08 
23.68 
26.76 
27.04 
30.40 

$8.67 
14.46 
19.60 
23.83 
28.90 
31.79 
34.68 

$10.20 
10.20 
17.00 
20.40 
23.80 
26.36 
28.06 
29.76 
32.30 
34.86 
35.70 
S7.40 

$10.23 
13.09 
17.34 
20.74 
24.14 
27.71 
30.09 
33.16 
36.19 
37.74 
39.44 
43.69 

$10.20 
10.20 
17.00 
22.10 
26.60 
28.90 
82.30 
34.00 
36.70 
40.80 
44.20 
48.46 

$  8.60 
12.24 
l&k30 
18.02 
19.89 
21.08 
22.44 
23.80 
26.16 
25.84 
26.35 
27.64 

$  7.99 

26 

12.24 

50 

17.85 

75 

19.89 

100 

21.76 

125 

23  80 

150 

25.67 

175 

27  71 

200 

29.75 

226 

28.60  36.98 
30.80   39.10 
36.20  43.78 

30.94 

260 

31.62 

300 

33.66 

Hogs  in  Single^Dech  Cars. — As  stated  in  reference  to  the  cat- 
tle exhibit,  the  proposed  rates  of  the  carriers  are  those  provided 
by  the  Interstate  Commerce  Commission  for  application  between 
Oklahoma,  Kansas,  and  Texas  points,  and  are  approximately 
the  Oklahoma  intrastate  schedule.  Hogs  will  not  load  to  the 
same  minimum  as  cattle,  and  in  order  to  bring  about  a  parity  of 
rates  it  is  necessary  that  the  hog  rate  be  higher  in  cents  per  100 
pounds,  due  to  the  lower  minimum  weight.  The  value  of  the 
commodity  is  not  such  as  will  justify  a  carload  revenue  equal  to 
that  applicable  upon  cattle.  As  stated  in  liie  discussion  foUow- 
ing  the  cattle  exhibit,  the  application  of  the  proposed  rates  on 
Hogs  to  Missouri  state  traffic  would  result  in  discrimination 
against  the  Missouri  markets,  and  would  force  the  traffic  to  move 
to  an  interstate  market  for  slaughter. 

The  testimony  shows  approximately  the  same  percentage  of 
increase  in  the  use  of  the  proposed  schedule  as  would  result  from 
the  application  of  such  schedule  on  cattle.  If  the  proposed  sched- 
ule was  applied  to  interstate  movement  of  hogs,  it  would  result 
in  an  increase  of  the  voluntary  rate  of  the  carriers  of  approx- 
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imately  51  per  cent,  uging  Tarkio,  Missouri,  to  East  St  Louis, 
Illinois,  as  an  example. 

The  Commission  finds  that  a  mileage  scale  averaging  approxi- 
mately 117  per  cent  of  the  cattle  rate  would  be  a  fair  and  reason- 
able rate  upon  hogs  in  standard  cars  of  35  feet,  6  inches,  to  37 
feet,  minimum  weight,  17,000  pounds,  with  varying  minimums 
for  cars  of  longer  or  shorter  dimensions,  and  an  order  in  accord- 
ance therewith  will  be  issued. 


'  TABLE  NO.  26. 

COMPARATIVE  STATEMENT  OF  RATES  ON  SHEEP.    SINGLE  DECK. 
DITIONED  FOR  MARKET.    RATES  IN  DOLLARS  AND 
CENTS  FOR  aS-FT.  CAR. 


CON. 


Miles. 

Mia- 
Bourl. 

Pro- 
posed. 

Iowa. 

Ne- 
braska. 

Kan- 
sas. 

Okla- 
homa 

Arkan- 
sas. 

Illi- 
nois. 

Min- 
nesota. 

6 

$  8.80 
8.80 
13.20 
15.40 
17.60 
19.80 
22.00 
24.20 
26.40 
28.60 
30.80 
32.50 

$  8.40 
8.70 
13.20 
16.50 
18.60 
20.70 
22.50 
24.30 
26.40 
28.50 
30.00 
33.60 

$  7.68 
10.66 
13.20 
16.08 
18.24 
20.40 
21.60 
22.20 
22.80 
23.62 
24.00 
25.20 

$  6.60 
9.18 
12.24 
16.30 
18.36 
20.40 
21.92 

$9.00 
10.80 
16.20 
18.00 
19.80 
22.20 
25.20 
27.00 
28.20 
30.00 
31.20 
36.00 

$  7.44 
9.24 
12.24 
14.64 
17.04 
19.66 
21.24 
23.40 
24.84 
26.64 
27.84 
30.84 

$9.00 
10.80 
16.20 
19.20 
22.20 
26.40 
28.80 
31.80 
32.40 
33.60 
34.80 
37.80 

$  7.20 
10.08 
12.72 
15.24 
17.28 
19.56 
20.52 
21.22 
21.96 
22.68 
23.04 
24.00 

$  6.88 

25 

9.12 

50 

13.20 

75 .... 

14.76 

100 

16.20 

125 

17.64 

160 

19.08 

175     

20  64 

200 

22.08 

225 

22.92 

250 

300 

23.52 
24.96 

AH  states  equalized  at  12,000  pounds  minimum  weight 

Sheep  in  Single-Deck  Cars. — Sheep  in  single-deck  cars  carry 
the  lightest  weights  of  any  of  the  live-stock  commodities,  and 
likewise  carry  the  lowest  liability  in  transit  The  low  minimum 
calls  for  a  somewhat  higher  rate  upon  sheep  in  single  deck  than 
applies  upon  the  other^commodities,  and  it  appears  that  a  mini- 
mum weight  of  12,000  pounds  in  a  standard  car,  as  heretofore 
designated,  would  be  the  reasonable  minimum  weight. 

The  application  of  the  interstate  scale  proposed  by  the  carriers 
would  bring  about  a  reduction  from  the  statutory  rates,  but  the 
scale  is  not  properly  balanced  with  other  live-stock  commodities. 

It  will  be  noted  from  the  foregoing  exhibit  that  the  statutory 
rate  on  sheep  is  higher  than  applies  in  any  of  the  surrounding 
states,  except  Arkansas,  while  the  proposed  rate  closely  approxi- 
mates that  of  Iowa  and  Oklahoma,  and  is  considerably  higher 
than  the  rate  in  Illinois  or  Minnesota. 

The  Commission  finds  that  the  mileage  scale  upon  sheep  in 
?.U.R.1916A. 
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single-deck  cars  should  average  approximately  147  per  cent  of 
the  cattle  rate. 


TABLE  NO.  26. 


COMPARATIVB   STATEMENT   OF  BATES   ON    HORSES   AND   MULES.. 
RATES  IN  DOLLARS  AND  CENTS  FOR  SS-FT.  CAB. 


Miles. 

Mis- 
souri. 

Pro- 
posed. 

Iowa. 

• 

Ne- 
braska. 

Kan-' 
sas. 

Okla- 
homa. 

Arkan- 
sas. 

nii- 

Dols. 

Min- 
nesota. 

5 

$  8.80 
8.80 

ia.2o 

15.40 
17.60 
19.80 
22.00 
24.20 
26.40 
28.60 
30.80 

$16.10 
18.40 
26.45 
33.33 
37.95 
41.40 
44.85 
48.30 
52.90 
66.35 
59.80 

$11.60 
15.78 
20.18 
23-20 
25.52 
27.14 
29.00 
30.86 
32.48 
34.66 
36.96 
39.44 

$9.35 
15.90 
20.57 
25.25 
33.66 
36.93 
40.20 

$11.00  $10.50  $12. 76 
15.90  16.80   12.76 
20.57   22.05   19.72 
25.25   26.78   24.36 
33.66  30.71   29.00 
36.93   34.39   35.96 
40.20  37.80  39.44 
42.54   40.95   42.92 
44.88   43.57   44.08 
47.69   46.10  51.04 
49.66   47.77   55.68 
54.23   61.46   61.48 

$12.10 
15.62 
18.70 
21.12 
22.88 
24.42 
25.96 
27.72 
29.26 
31.02 
32.34 
35.42 

$10.56 

25 

50 

16.28 
23.76 

75 

26.40 

100 

29.04 

125 

31.46 

150 

34.32 

175 

36.96 

200 

39.38 

226 

41.14 

250 

42.02 

300 

35.20   67.85 

44.66 

Horses  and  Mules. — This  commodity  gives  the  heaviest  load- 
ing of  the  live-stock  commodities,  and  carries  the  highest  valu- 
ation and  liability  in  transit,  and  while  in  no  way  related  to  the 
movement  of  cattle,  hogs  or  sheep,  by  reason  of  its  usage,  it  is  a 
related  commodity  and  is  generally  considered,  for  rate-making 
purposes,  with  other  live  stock. 

Missouri  is  noted  as  a  horse  and  mule  state,  having  at  St. 
Joseph,  Kansas  City,  and  St.  Louis  as  good  horse  and  mule 
markets  as  are  found  in  the  United  States,  and  to  apply  the 
carriers'  proposed  schedule  of  rates  couW  but  result  in  serious 
damage  to  the  Missouri  markets,  by  reason  of  discrimination  in 
rates  forcing  such  commodities  to  move  to  the  markets  in  other 
states.  As  shown  by  witness  Krake's  exhibit,  if  the  proposed 
horse  and  mule  rates  were  applied  in  lieu>  of  the  carriers'  volun- 
tary interstate  rates  from  Tarkio,  Missouri,  the  Increase  to  Kan- 
sas City,  Kansas,  would  be  70  per  cent ;  to  East  St.  Louis,  Illi- 
nois, 40  per  cent,  and  to  Chicago,  Illinois,  22.7  per  cent,  thus 
indicating  that  with  the  proposed  rates  applying  in  the  state  of 
Missouri,  and  no  daange  in  the  interstate  rates,  lower  rates  would 
be  available  at  all  times  to  interstate  than  to  state  markets. 
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Chicago  is  possibly  the  strongest  competitor  that  the  Missouri 
markets  meet  in  the  handling  of  horses  and  mules.  From  Macon, 
Missouri,  a  distance  of  333  miles  to  Chicago,  the  rate  on  horses 
and  mules  is  $57  per  car,  while  for  the  same  distance  in  Mis- 
souri the  carriers'  proposed  schedule  would  approximate  $74,  or 
an  advantage  in  favor  of  the  Chicago  market  of  $17  per  car. 
This  is  but  one  of  many  such  comparisons  presented  by  various 
witnesses. 

As  evidence  in  support  of  this  proposed  schedule  of  rates  on 
horses  and  mules,  the  carriers  offered  a  decision  of  the  Inter- 
state Commerce  Commission,  Vanness  v.  Lehigh  &  H.  R.  R.  Co. 
17  Inters.  Com.  Rep.  307,  that  being  a  case  decided  by  the  Inter- 
state Commerce  Commission  in  1909,  covering  the  rate  from 
Chambersburg,  Pennsylvania,  to  Warwick,  New  York.  In  that 
case,  a  rate  of  42  cents  was  applied  for  a  haul  of  228  miles,  ship- 
ment moving  via  the  Western  Maryland,  Philadelphia  &  Read- 
ing, Central  of  New  Jersey,  and  the  Lehigh  &  Hudson,  a  total 
of  four  lines.  The  shipper  contended  that  42  cents  was  un- 
reasonable and  33  cents  was  a  fair,  reasonable  rate.  The  car- 
riers admitted  the  charge  of  the  complainant  and  consented  that 
an. order  of  reparation  be  granted,  and  the  Commission  found 
that  33  cents  was  a  reasonable  rate  via  the  line  by. which  the 
shipment  moved.  The  only  other  defease  was  a  rate  ordered  by 
the  Interstate  Commerce  Commission  from  Huachuca,  Arizona, 
to  Los  Angeles,  California,  and  it  could  hardly  be  contended 
that  the  transportation  conditions  between  Arizona  and  Cali- 
fornia can  be  compared  to  transportation  in  the  state  of  Missouri. 

From  the  foregoing  exhibit  it  will  be  found  that  the  statutory 
rates  are  somewhat  lower  than  the  rates  applying  in  Illinois, 
lower  than  the  rates  applying  in  any  other  adjacent  state,  while 
the  proposed  rates  are  far  higher  than  those  applying  in  any  of 
the  states  surrounding  the  state  of  Missouri. 

The  Commission  finds  that  a  rate  slightly  higher  than  the 

rate  applicable  in  Illinois,  based  on  minimum  weight  of  23,000 

pounds  in  a  standard  car  to  be  a  fair,  reasonable  rate  for  the 

state  of  Missouri,  and  an  order  in  accordance  therewith  will  be 

issued. 
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TABLE  NO.  27, 


COMPARATIVE  STATEMENT  OF  RATES  ON 

LUMBER.   CARLOADS. 

t 

RATES  IN  CENTS  PER  100  POUNDS. 

*Mi8- 

tMo. 

Pro- 

Ne- 

Kan- 

Okla- 

AikKn- 

UU- 

Min- 

Miles. 

sonri. 

Oomm. 

posed. 

Iowa. 

braiOEa. 

saa. 

homa. 

sas. 

1161b. 

nesota. 

6,... 

5.0 

3.5 

5.0 

3.5 

4.25 

3.5 

4.0 

3.0 

3.2 

3.0 

25.... 

5.0 

4.0 

5.0 

4.1 

5.95 

4.0 

5.0 

4.0 

4.6 

4.5 

50.... 

5.5 

5.5 

5.5 

4.9 

6.80 

5.5 

6.0 

6.0 

5.7 

5.3 

75.... 

6.0 

7.0 

7.0 

5.6 

9.35 

7.0 

8.0 

7.0 

6.9 

6.0 

100  ... . 

6.5 

8.0 

8.0 

6.3 

11.90 

9.0 

9.0 

8.0 

7.8 

6.6 

125  ... . 

7,0 

9.0 

9.0 

6.8 

12.75 

10.5 

10.0 

9.0 

8.4 

7.2 

150.... 

7.5 

9.5 

9.6 

7.4 

13.60 

12.0 

11.0 

9.0 

9.0 

7.7 

175  ... . 

8.0 

10.5 

10.5 

7.9 

15.30 

12.5 

12.0 

10.0 

9.5 

8.8 

200  ... . 

8.5 

11.0 

11.0 

8.4 

16.15 

13.5 

13.0 

11.0 

10.0 

8.8 

225  ... . 

9.0 

11.5 

11.5 

9.0 

17.00 

14.0 

14.0 

12.0 

10.4 

9.3 

250  ... . 

9.5 

12.0 

12.0 

9.4 

17.85 

14.5 

16.0 

12.0 

10.7 

9.7 

3oO.... 

10.5 

13.0 

13.0 

9.8 

18.70 

16.0 

16.0 

13.0 

11.4 

10.5 

*  Applies  only  on  lumber,  laths  and  shln^^les. 
t  Applies  on  general  lumber  list. 

Lumber  and  Articles  Basing  Thereon, — The  first  legislative 
action  upon  lumber  rate  was  in  1875,  at  which  time  a  rate  in 
dollars  and  cents  per  car  was  provided,  which  rate  was  later  re- 
duced voluntarily  by  the  carriers,  and  then  in  1905  the  Railroad 
and  Warehouse  Commission  promulgated  commodity  rates  known 
as  group  No.  3,  and  later  by  supplement  to  its  maximum  freight 
schedule  IsTo.  2  specified  the  related  articles  that  \wuld  base  upon 
the  lumber  rate.  This  condition  remained  in  effect  until  the 
rates  prescribed  in  §  3241,  Rev.  Stat.  (Mo.)  1909,  became  ef- 
fective in  July,  1913,  and  in  the  publishing  of  these  rates  the 
carriers  restricted  them  to  lumber,  refusing  to  apply  the  rate 
upon  any  of  the  related  commodities,  and  this  has  been  a  source 
of  more  complaints  to  the  Commission  from  the  shippers  of  the 
state  than  any  other  rate  in  Missouri,  with  the  possible  exception 
of  grain.  Fence  posts  and  similar  commodities  have  always 
based  on  the  lumber  rates  in  the  past,  but  the  carriers  have  re- 
fused to  make  this  application  due  to  the  legislative  schedule 
applying  upon  lumber,  laths  and  shingles,  and  no  one  man  in  the 
state  of  Missouri  has  been  able  to  say  exactly  what  lumber  con- 
sists of,  and  at  the  present  time  there  are  a  number  of  cases  pend- 
ing before  this  Commission  based  upon  this  description. 

The  carriers  seek  to  restore  the  schedule  A  rates  as  promul- 
gated by  the  Railroad  and  Warehouse  Commission  with  percent- 
age advances  for  schedule  B  territory,  thus  seeking  not  only  to 
^.U.R.1916A. 
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increase  the  existing  rates,  but  to  increase  the  rate  schedules  in 
existence  since  1905. 

Other  than  the  necessity  for  an  increase  in  revenue,  the  car- 
riers justified  their  petition  for  advance  with  comparisons  of 
other  state  rates  and  comparisons  of  certain  rates  prescribed  by 
the  Interstate  Commerce  Commission. 

The  Interstate  Commerce  Commission  in  dealing  with  the 
lumber  rates  presented  by  the  carriers  has  in  a  majority  of  in- 
stances been  treating  a  blanket  territory  and  making  rates  in 
every  instance  either  from  Louisiana,  Texas,  or  Arkansas,  and 
thereby  dealing  with  a  much  higher  rated  and  lower  traffic 
density  territory  than  that  existing  in  the  state  of  Missouri. 

The  lumber  producers  of  the  state  of  Missouri  produced  sev- 
eral witnesses  who  presented  a  great  mass  of  exhibit  testimony. 
Mr.  Kauffman,  traffic  manager  of  the  Thomas-Proetz  Lumber 
Company,  and  representing  the  members  of  the  Lumbermen's 
Exchange  of  St.  Louis,  presented  one  exhibit  of  fifty-four  pages, 
which  deals  with  the  history  of  lumber,  the  prices  at  the  present 
time,  the  average  minimum  weights,  and  in  fact  thoroughly 
covers  the  history  of  the  production  and  shipments  of  lumber. 
The  lumber  producers  testified  that  while  the  carriers'  main  con- 
tention was  the  necessity  for  more  revenue,  they  were  in  an  even 
poorer  financial  condition  than  the  carriers,  and  that  their  busi- 
ness for  the  previous  year  had  been  operated  at  a  loss. 

It  appears  from  the  testimony  that  lumber  production  at 
the  present  time  in  the  state  of  Missouri  is  falling  offj  due  to 
the  virgin  forests  having  to  a  large  extent  been  cut  over,  and  the 
producers  not  being  able  to  find  large  quantities  of  lumber  in 
individual  tracts,  as  in  previous  years. 

The  entire  production  of  lumber  is  in  the  so-called  B  terri- 
tory, or  southern  portion  of  Missouri,  hence,  this  commodity, 
stronger  than  all  others,  should  not  be  separated  as  between  A 
and  B  territories  for  rate-making  purposes.  The  foregoing  ex- 
hibit indicates  that  the  statutory  rate  upon  lumber  in  Missouri 
is  lower  than  any  lumber  rate  of  the  surrounding  states,  though 
closely  approximating  the  Minnesota  scale.  The  proposed  rate 
of  the  carriers  closely  approximates  and  seems  to  be  built  in  ao 
eordance  with  the  scale  recently  adopted  by  the  Arkansas  Com- 
mission, and  is  higher  than  the  rates  in  Iowa,  Illinois,  or  Minne- 
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sota,  and  slightly  lower  than  the  rates  in  Oklahoma.  The  rates 
in  Nebraska  and  Kansas  are  of  little  value  in  this  comparison, 
as  little,  if  any,  lumber  is  produced  in  those  states. 

Lumber  is  a  commodity  loading  extremely  heavy,  the  testi- 
mony showing  that  the  average  carload  is  about  47,000  pounds. 
The  liability  in  the  handling  of  lumber  is  small,  as  a  wreck  or 
leaky  roof  are  practically  the  only  causes  that  would  lead  to  the 
damage  of  a  shipment  in. transit,  and  a  leaky  roof  would  dam- 
age only  the  finer  grades  of  lumber,  and  then  only  a  small  por« 
tion  thereof,  while  even  a  wreck  would  not  cause  as  great  damage 
to  lumber  as  to  the  average  commodity. 

Lumber  produced  in  Missouri  comes  in  competition  with 
lumber  produced  in  the  South  and  Southwest,  but  the  hauls  upon 
interstate  lumber  must  of  necessity  be  much  longer  than  the 
hauls  upon  state  lumber,  and  while  commercial  competition  due 
to  the  different  virgin  fields,  as  well  as  different  methods  of  pro- 
duction, is  strongly  felt  by  the  Missouri  producers,  the  Missouri 
producer  in  every  instance  has  an  advantage  of  from  6  to  12 
cents  over  the  interstate  competitor,  considering  the  lumber  des- 
tined to  the  principal  markets  on  and  north  of  the  Missouri  Pa- 
cific main  line  of  road. 

It  appears  from  the  testimony  that  the  rates  under  the  legis- 
lative enactment  are  improperly  based,  in  that  they  produce  a 
high  revenue  at  the  start,  and  too  low  a  revenue  at  the  interme- 
diate and  longer  hauls. 

The  carriers  ask  for  a  minimum  weight  of  30,000  pounds  on 
cars  under  36  feet,  inside  length,  and  of  34,000  pounds  on  cars 
of  over  this  dimension.  These  minimums  appear  fair  and  rea- 
sonable, as  the  commodity  loads  far  in  excess  thereof,  and  they 
should  be  approved.  The  testimony  indicates  clearly  that  some 
advances  should  be  permitted  over  the  statutory  rates,  and  that 
a  readjustment  should  be  brought  about  so  that  all  hauls  will 
bear  an  equitable  portion  of  the  burden  of  the  rate,  and  in  pixh 
mulgating  the  new  rate,  the  related  commodities  should  be  pro- 
vided for  at  the  lumber  rates  or  at  arbitraries  above  or  below  the 
lumber  rates.  This  proposition  was  agreed  to  by  the  rate  ex- 
perts of  the  carriers  and  the  Commission,  as  well  as  the  individ- 
ual shippers  testifying. 
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TABLE  NO.  28. 

COMPARATIVE  STATEMENT  OP  RATES  ON  TIBS,  CARLOADS. 
RATES  IN  CENTS  PER  100  POUNDS. 


719 


MUes. 

Mis- 
souri. 

Pro- 
posed. 

Iowa. 

Ne- 
braska. 

KaD- 
sas. 

Okla- 
homa. 

Arkan- 
sas. 

lUl- 
noia. 

Min- 
nesota. 

5 

2.00 
2.00 
2j00 
2.75 
3.25 
4.00 
4.60 
5.25 
5.75 
6.50 
7.00 
8.26 

6.0 

5.0 

5.5 

7.0 

8.0 

9.0 

9.6 

10.5 

11.0 

11.5 

12.0 

13.0 

3.6 
4.1 
4.9 
6.6 
6.3 
6.8 
7.4 
7.9 
8.4 
9.0 
9.4 

9.8 

• 

4.25 

6.95 

6.80 

9.35 

11.90 

12.75 

13.60 

15.30 

16.15 

17.00 

17.85 

18.70 

3.50 

4.00 

5.50 

7.00 

8.00 

10.50 

12.00 

12.50 

13.50 

14.00 

14.50 

16.00 

4.0 

6.0 

6.0 

8.0 

9.0 

10.0 

11.0 

12.0 

13.0 

14.0 

16.0 

16.0 

3.0 

4.0 

6.0 

7.0 

8.0 

9.0 

9.0 

10.0 

11.0 

12.0 

12.0 

13.0 

3.2 

4.6 

6.7 

6.9 

7.8 

8.4 

9.0 

9.6 

10.0 

10.4 

10.7 

11.4 

2.2 

25 

3.4 

60 

4.0 

75 

4.6 

100 

4.9 

125 

6.4 

160 

6.8 

175 

200 

6.2^ 
6.6 

225 

7.0 

250 

7.3 

900 

7.9 

Wooden  Bailroad  Cross-ties. — The  legislature  in  1875  pre- 
scribed rates  on  railroad  cross-ties,  and  at  that  time  grouped  such 
rates  with  coal,  cordwood,  brick,  sand,  etc.,  and  provided  a  rate 
upon  these  commodities  somewhat  higher  than  the  rate  applicable 
upon  lumber.  This  adjustment  was  changed  by  the  Railroad 
and  Warehouse  Commission  in  1905  by  prescribing  railroad 
cross-ties  as  a  related  commodity  to  lumber,  and  applying  the 
lumber  rates  on  such  shipments.  In  1905  the  legislature  re- 
pealed the  section  quoting  rates  on  the  above  mixture,  and  en- 
acted a  new  section  naming  rates  on  all  of  the  commodities  there- 
tofore covered,  except  coal,  cordwood,  and  railroad  ties.  In  1907 
the  statute  was  re-enacted  and  the  original  commodities  were 
carried,  with  the  exception  of  coal,  so  that  at  the  present  time 
§  3241,  Eev.  Stat  (Mo.)  1909,  prescribes  the  same  rate  upon 
cordwood,  cross-ties,  brick,  sand  and  stone. 

It  appears  that  when  the  rate  was  changed  in  1913,  at  the 
time  the  carriers  made  effective  the  legislative  rates,  the  cross-tie 
industry  developed  by  leaps  and  bounds,  and  Missouri  became 
the  center  of  the  cross-tie  producing  business.  The  carriers  re- 
fused to  apply  these  rates  on  interstate  traffic,  and  numerous 
complaints  were  lodged  with  the  Commission,  due  to  shipperi 
forwarding  croes-ties  to  unloading  yards  and  there  sorting  and 
reshipping  to  interstate  destinations. 

The  cartriers  propose  at  this  time  to  restore  railroad  cross-:  i?' 
as  a  related  lumber  commodity,  and  to  apply  the  lumber  ratc^ . 
and  offer  as  a  justification   therefor  several  opinions  of  the 
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Interstate  Commerce  Commission,  prescribing  the  lumber  rate 
upon  wooden  railroad  cross-ties.  An  examination  of  most  of 
these  decisions  of  the  Interstate  Commerce  Commission  shows 
that  the  Commission  held  that  the  rate  upon  cross-ties  should  not 
be  higher  than  the  lumber  rate,  and  the  Commission's  chief  rate 
expert  testified  that  it  had  been  the  policy  of  numerous  carriers 
in  the  past  to  apply  a  higher  rate  upon  cross-ties  than  applied 
upon  lumber,  the  object  being  to  prevent,  so  far  as  was  possible^ 
the  movement  of  cross-ties  from  their  lines  in  order  to  conserve 
them  for  their  own  use. 

Thie  producers  of  cross-ties  vigorously  protested  against  the 
restoration  of  the  lumber  rates  upon  this  commodity.  They 
testified  that  cross-ties  constitute  a  commodity  handled  in  large 
volumes,  heavy  loading  per  car,  and  little,  if  any,  liability  in 
transit,  but  on  the  contrary,  an  advantage  in  transit,  as  in  case 
of  serious  wrecks  where  cross-ties  composed  the  freight  of  the 
train,  and  that  they  were  often  confiscated  by  the  carrier  and 
used  to  rebuild  the  track,  thus  avoiding  the  delay  of  bringing  ties 
from  other  points,  and  they  further  testified  that  cross-ties  need- 
ed no  special  equipment,  but  could  move  in  any  equipment  that 
the  carriers  might  have  available,  and  oftentimes  moved  in 
equipment  that  could  be  used  for  no  other  purpose. 

The  Interstate  Commerce  Commission  has  told  the  railroad 
companies  in  numerous  instances  that  a  new  description  of 
lumber  rates  should  be  provided,  and  since  this  case  was  closed 
this  Commission  has  received  official  information  from  the  Inter- 
state Commerce  Commission  that  it  has  entered  upon  an  investi- 
gation not  only  upon  the  classification  of  related  lumber  com- 
modities, but  upon  the  entire  rate  situation  covering  the  subject 

The  foregoing  exhibit  shows  that  the  statutory  rate  upon 
ties  is  the  same  from  6  to  50  miles,  and  advances  thereafter  at 
the  rate  of  three  quarters  of  a  cent  for  each  25  miles,  or  fraction 
thereof,  and  that  the  rate  treated  as  a  whole  is  lower  than  that 
of  any  of  the  surrounding  states. 

The  exhibit  shows  that  the  proposed  rate  of  the  carriers  pro- 
vides the  same  rate  from  5  to  25  miles  and  advances  very  little 
up  to  50  miles,  but  that  it  is  higher  at  the  5-mile  point  than  in 
any  of  the  surrounding  states,  and  if  adopted  it  is  the  Commis- 
sion's opinion  that  it  would  produce  an  unreasonable  revenue  for 
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the  services  performed.  As  a  whole,  the  rate  proposed  by  the 
carriers  is  higher  than  the  rates  in  Iowa,  Arkansas,  .Illinois,  or 
Minnesota,  and  lower  only  than  Oklahoma,  Kansas,  and  Ne- 
braska, the  two  latter  states  not  being  fair  comparisons,  on  ac* 
count  of  the  small  volume,  if  any,  of  ties  produced  in  those  states. 
From  the  testimony  in  this  case  it  would  appear  that  cross- 
ties  should  take  a  higher  rate  than  sand,  or  cordwood,  but 
should  not  take  as  high  a  rate  as  lumber,  as  the  term  'dumber" 
covers  the  dressed  product,  including  certain  veneered  lumber, 
and  the  tongued  and  grooved  lumber,  which  is  possibly  more 
liable  to  damage  and  carries  a  higher  value  than  any  of  the  re- 
lated commodities. 


TABLE  NO.  29. 

COMPARATIVE   STATEMENT  OF  RATES  ON  CORDWOOD. 
RATES  IN  CENTS  PER  100  POUNDS. 


CARLOADS. 


Miles. 

Mis- 
soTiri. 

Pro- 
posed. 

lows. 

•Ne- 
braska. 

Kan- 
sas. 

Okla- 
homa. 

Arkan- 
sas. 

Illi- 
nois. 

Min- 
nesota. 

5 

2.00 
2.00 
2.00 
2.75 
3.25 
4.00 
4.50 
5.25 
5.75 
6.60 
7.00 
S.25 

3.00 
3.00 
3.75 
4.50 
5.00 
6.50 
6.25 
6.75 
7.50 
8.00 
8.25 
9.26 

1.50 
2.30 
3.30 
4.25 
5.00 
5.37 
5.75 
6.12 
6.50 
6.80 
7.00 
7.50 

2.4 

3.1 

3.9 

4.8 

6.6 

6.5 

7.3 

8.2 

9.0 

10.0 

10.7 

12.4 

3.00 

4.50 

5.50 

7.00 

7.50 

9.50 

10.50 

11.50 

12.00 

12.50 

13.50 

16.00 

2.00 
2.60 
3.00 
4.00 
4.60 
5.00 
5.50 
6.00 
6.50 
7.00 
7.50 
8.00 

2.0 
2.0 
2.5 
3.0 
3.6 
4.0 
4.0 
5.0 
5.0 
7.0 
7.0 
8.0 

1.60 
2.70 
3.80 
4.25 
4.50 
4.75 
5.00 
5.25 
5.50 
5.65 
5.85 
6.30 

2.0 

25 

2.8 

50 

.    3.3 

75 

3.7 

100 

4.2 

125 

4.5 

150 

4.9 

175 

5.3 

200 

6.7 

225 

6.0 

250 

6.2 

300 

6.8 

*  Class  rate  used. 

Oordwood  and  Mine  Timber. — The  history  of  the  cordwood 
rates  in  Missouri  is  similar  to  that  of  cross-ties^  the  present  rates 
being  those  named  in  §  8241,  and  the  carriers  are  now  asking 
that  the  Railroad  and  Warehouse  Commission's  A  schedule  be 
restored  with  certain  advances  up  to  15  miles,  making  the  min- 
imum rate  3  cents,  and  that  a  higher  percentage  apply  in  B  ter- 
ritory. The  carriers  attempt  to  justify  this  advance  by  stating 
that  the  terminal  charge  is  in  excess  of  2  cents  per  100  pounds, 
thus  bringing  about  the  advance  in  the  minimum  rate  to  3  cents, 
and  by  comparisons  vnth  the  various  states  surrounding  Mis- 
souri. The  Kailroad  and  Warehouse  Commission's  minimum  rate 
was  2  cents  per  100  pounds,  and  this  under  the  carriers'  pro- 
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posal  would  be  based  upon  a  minimum  weight  of  40,000  pounds, 
or  a  minimum  revenue  of  $8. 

No  testimony,  introduced  by  the  earriers,  substantiates  the 
claim  that  the  terminal  charge,  particularly  at  small  stations, 
was  in  excess  of  $4  per  car, 

Cordwood  at  the  present  time  moves  in  a  restricted  territoryi 
and  generally  for  a  restricted  use,  as  the  production  of  coal  is 
so  extensive  and  so  distributed  as  to  practically  prohibit  the 
movement  of  cordwood  as  a  fuel  competitor  of  coaL 

The  foregoing  exhibit  shows  that  the  statutory  rate  upon  cord- 
wood is  the  same  as  upon  cross-ties,  and  the  same  discrepancies 
appear  in  the  scale  as  were  referred  to  in  the  previous  discussion 
on  railroad  cross-ties.  It  will  be  noted  that  the  legislative  scale 
is  lower  than  in  any  of  the  surrounding  states,  except  in  Iowa 
and  Illinois.  It  will  also  be  noted  that  at  the  maximum  distance 
of  300  miles  the  proposed  rate  is  higher  than  that  in  Iowa,  Okla- 
homa, Arkansas,  Illinois,  or  Minnesota,  but  the  movement  of 
cordwood  is  restricted,  and  the  average  haul  will  not  exceed  125 
miles,  and  at  this  distance  only  the  Arkansas  rate  is  as  low  as  the 
statutory  rate.  The  proposed  rate  of  the  carriers  is  higher  than 
in  any  of  the  surrounding  states,  except  Nebraska  and  Kansas, 
and  as  heretofore  stated,  these  two  states  are  not  fair  comparisons 
on  account  of  the  nonproduction  of  forest  products  in  any  great 
volume. 

The  testimony  of  the  experts  would  indicate  that  the  cord- 
wood rate  is  improperly  adjusted,  in  that  it  places  the  burden 
upon  the  longer  hauls,  where  there  is  little  movement,  and  takes 
the  burden  from  the  short  hauls,  thus  prescribing  an  unreason- 
able rate  where  the  actual  movement  is  heaviest*  The  carriers 
ask  for  a  minimum  weight  of  40,000  pounds,  which  is  higher 
than  the  minimum  weight  on  lumber,  due  to  the  low  rate  in- 
volved. It  is  fair  to  insist  upon  a  heavy  minimum  loading,  but 
the  Commission  is  of  the  opinion  that  this  minimum  is  too  hi^, 
and  will  prescribe  a  minimum  weight  of  34,000  pounds  on  cars 
less  than  36  feet  in  length  to  40,000  pounds  on  longer  cars,  and 
will  order  a  readjustment  of  the  rates. 

Mine  Props  and  Mine  Caps. — ^This  is  a  commodity  closely 
related  to  cordwood  in  its  general  description,  though,  of  course, 
not  related  in  its  use.     At  the  pre&ent  time  the  cordwood  rate 
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applies  upon  this  commodity,  although  there  is  no  specific  ruling 
or  requirement  to  that  effect.  Mine  props  are  rough  timbers  used 
for  bracing  mines,  and  are  of  low  value  and  subject  to  very  little, 
if  any,  liability  or  hazard  in  transit,  and  as  the  carriers  propose 
to  assess  the  same  rate  upon  mine  props  as  is  assessed  upon  cord- 
wood,  the  Commission  is  of  the  opinion  that  such  proposition  is  a 
fair  and  reasonable  one,  and  will  order  that  the  cordwood  rate 
apply  upon  mine  props. 

TABLE  NO.  30. 

COMPARATIVE   STATEMENT  OF  RATES  ON  SAI/T,    CARLOADS. 
RATES  IN  CENTS  PER  100  POUNDS. 


Miles. 

Mis- 
souri. 

Pro- 
posed. 

Iowa. 

Ne- 
braska. 

Kan- 
sas. 

Okla- 
homa. 

Arkan-. 
sas. 

lUI- 
noii. 

*Min' 
nessta. 

5 

5.0 
5.0 
5.5 
6.0 
6.5 
7.0 
7.6 
8.0 
8.5 
9.0 
9.5 
10.5 

5.0 

5.0 

6.0 

7.5 

8.5 

9.5 

10.0 

10.5 

11.0 

12.0 

12.5 

13.5 

3.3 
3.8 
4.5 
5.2 
5.8 
6.3 
6.8 
7.3 
7.8 
8.4 
8.8 
9.8 

3.00 
6.00 
9.00 
11.33 
14.00 
16.00 
17.33 
19.00 
20.66 
22.66 
24.00 
27.33 

3.5 

4.6 

6.0 

7.6 

8.6 

9.5 

10.0 

10.5 

11.0 

12.0 

12.5 

13.5 

4.3 

6.6 
9.0 
11.6 
14.0 
15.9 
17.4 
18.9 
20.4 
22.0 
23.0 
25.6 

6.0 
6.0 
6.0 
7.0 
7.6 
8.0 
8.0 
8.5 
8.6 
9.0 
10.0 
12.0 

3.8 

6.1 

6.2 

6.9 

7.6 

8.2 

8.7 

9.3 

9.7 

10.0 

10.3 

10.8 

3.0 

25 

4.0 

50 

5.2 

75 

6.4 

100 

7.7 

125 

8.9 

160 

10.1 

175 

11.3 

200 

12.6 

225 

13.3 

250 

13.8 

300 

16.0 

*  Class  rate  used. 


Salt. — The  carriers  propose  the  cancelation  of  the  legislative 
rate  on  salt,  and  tho  return  to  the  Railroad  and  Warehouse  Com-* 
mission  basis  for  schedule  A  rates,  and  the  regular  percentage 
higher  for  schedule  B  rates;  the  Railroad  and  Warehouse  Com- 
mission rate  being  the  same  for  a  distance  of  100  miles  and  a 
slight  increase  in  schedule  B  territory  thereafter. 

From  the  testimony  it  would  appear  that  the  intrastate  move- 
ment of  salt  in  Missouri  is  necessarily  small,  as  the  primary 
movement  must  be  from  an  interstate  point,  as  no  salt  is  pro- 
duced within  the  state.  The  Commission's  chief  rate  expert  testi- 
fied that  while  the  present  rates  appear  unequally  balanced  and 
low  in  some  instances,  that  the  proposed  rates  were  unduly  high 
for  the  moving  of  a  low-grade  commodity.  The  foregoing  ex- 
hibit shows  that  the  statutory  rates  are  the  lowest  of  apy  of  the 
surrounding  states,  while  the  proposed  rate  is  higher  than  the 
rate  in  Iowa,  Arkansas,  or  Illinois,  and  closely  approximatefl 
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the  rate  applicable  in  the  state  of  Kansas,  though  slightly  higher 
on  the  whole. 

The  testimony  in  this  case  overwhelmingly  substantiates  the 
theory  that  the  rates  in  Missouri  should  be  lower  than  the  rates 
in  the  states  south  and  southwest  of  Missouri,  as  the  traiBc  con- 
ditions and  the  railroad  earnings  are  much  better  and  higher 
in  Missouri,  while  it  is  equally  true  that  the  rates  in  Missouri, 
as  a  general  proposition,  should  be  higher  than  exist  in  the  state 
of  Illinois. 

The  present  statutory  rate,  carrying  as  it  does  a  standard 
ratio  of  increase,  brings  about  unreasonably  high  rates  for  short 
distances,  and  a  modification  of  this  rate  will  be  ordered  in  ac- 
cordance with  the  testimony  in  this  case,  naming  a  rate  higher 
than  applies  in  Illinois  and  lower  than  applies  in  states  to  the 
south  and  southwest. 


TABLE  NO.  31. 

COMPARATIVE   STATEMENT  OF  RATES  ON  STONE, 
RATES  IN  CENTS  PER  100  POUNDS. 


CARLOADS. 


Miles. 

MiB- 

aouri. 

Pro- 
poBed. 

Iowa. 

Ne- 
braska. 

♦Kan- 
sas. 

Okla- 
homa. 

Arkan- 
sas. 

•lUl- 

QOlS. 

Min- 
nesota. 

5 

2.00 
2.00 
2.00 
2.75 
3.25 
4.00 
4.60 
5.25 
5.75 
6.50 
7.00 
8.25 

2.00 
3.25 
3.75 
4.50 
5.00 
5.75 
6.25 
7.00 
7.50 
8.25 
8.75 
10.00 

1.25 
1.85 
2.60 
3.20 
3.70 
4.10 
4.45 
4.83 
5.20 
5.50 
5.70 
6.20 

2.4 

3.1 

3.9 

4.8 

5.6 

6.5 

7.3 

8.2 

9.0 

10.0 

10.7 

12.4 

2.25 
3.50 
4.50 
5.25 
5.76 
6.00 
6.50 
7.25 
7.75 
8.25 
8.75 
9.75 

1.6 
2.0 
2.6 
3.0 
3.6 
4.0 
4.5 
5.0 
5.0 
5.5 
6.0 
6.6 

2.0 
2.0 
3.0 
3.5 
4.0 
4.5 
6.0 
6.6 
6.0 
6.6 
6.5 
7.0 

2.9 
4.0 
4.9 
6.6 
6.3 
7.0 
7.6 
8.1 
8.6 
8.9 
9.3 
9.9 

1  6 

25 

20 

50 

2.6 

75 

3.1 

•100 

3.6 

125 

4  1 

150 

4.6 

175 

60 

200 

54 

225 

6  8 

250 

6  1 

300 

67 

*  Class  rate  used. 

Stone,  Sand,  Oravel,  etc. — :Since  the  effectiveness  of  the  stat- 
utory rate  upon  stone  in  July,  1913,  hardly  a  week  has  passed  that 
complaint  has  not  come  to  the  Commission  alleging  discrimi- 
nation and  unreasonable  practice  connected  therewith.  This 
rate,  like  the  rates  npon  grain  and  lumber,  was  made  upon  one 
commodity  without  carrying  the  related  commodities.  The  word- 
ing of  the  statute  is  misleading  and  brings  constantly  complaints 
to  the  Commission  as  to  what  is  intended  by  its  application. 
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There  are  a  number  of  different  variations  of  stone,  and  it 
would  appear  to  the  Commission  that  stone  should  be  separated 
into  four  classes. 

First,  the  lettered  and  polished  and  figured  stone,  which  does 
at  the  present  time  and  should  continue  to  move  under  the  class 
rates  or  specified  commodity  rates. 

The  second  is  the  rough  planed  stone,  or  the  complete  sawed 
stone,  which  should  move  under  the  brick  rates,  as  such  stone 
comes  in  competition  with  hollow  building  blocks,  brick  and 
commoclities  covered  by  the  brick  designation. 

The  rough,  sawed  stone  which  is  shipped  as  it  comes  from  the 
quarry,  and  broken  or  crushed  stone,  should  move  in  the  third 
class,  and 

A  fourth  classification  should  be  stone  moving  for  road- 
making  or  agricultural  purposes. 

Since  the  enactment  of  the  Public  Service  Commission  law 
stone  moving  for  road-making  or  agricultural  purposes  has  been 
transported  at  the  same  rate  as  applied  upon  stone  moving  for 
general  commercial  purposes,  such  as  building,  concrete  work, 
etc.  It  is  a  matter  of  common  knowledge  that  the  legislature  in 
the  promulgation  of  the  rates  named  in  §  3241  and  §  3245  as 
applying  upon  undressed  stone  intended  to  provide  rates  to  cover 
only  that  stone  that  was  to  be  used  for  road-making  purposes. 
It  appears  from  the  testimony  in  this  case  that  such  stone  is  en- 
titled to  a  lower  rating  than  applies  upon  stone  used  for  general 
commercial  purposes.  The  making  of  specific  lower  rates  upon 
stone  intended  for  road-making  and  agricultural  purposes  results 
in  the  increasing  of  the  revenue  of  the  carriers  via  whose  lines 
such  rates  are  applicable,  due  to  the  development  of  the  country 
through  which  such  road  passes.  The  applications  for  special 
authority  that  have  come  to  the  Commission  in  the  past  two 
years  clearly  indicate  the  desire  of  the  carriers  to  establish  rates 
that  would  assist  in  the  upbuilding  of  good  roads  and  the  fertili- 
zation of  the  soil  by  naming  such  special  rates  which,  while  above 
the  out-of-pocket  cost  of  transportation,  are  not  generally  con- 
sidered as  remunerative  rates  in  the  sense  of  carrying  a  large 

margin  of  profit 
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Looking  only  to  the  rough  stone,  together  with  the  related  com- 
modities, such  as  sand,  gravel,  etc.,  used  in  building  purposes, 
it  will  be  noted  from  the  foregoing  exhibit  that  the  statutory 
rates  are  lower  than  in  any  of  the  surrounding  states,  with  the 
exception  of  Minnesota,  while  the  proposed  rates  are  higher  than 
in  any  of  the  surrounding  states,  with  the  exception  of  JSTebraska. 

The  principal  witnesses  outside  of  the  railroad  and  Com- 
mission experts,  who  testified  on  this  commodity,  were  interested 
mainly  in  the  movement  of  crushed  stone  for  road*making  pur- 
poses. The  railroad's  principal  witness,  Mr.  Rambach,  justified 
the  advanced  rate  simply  upon  the  basis  that  the  carriers'  need 
for  more  money  carried  with  it  an  advance  upon  this  commodity 
to  the  rates  suggested,  and  the  carriers'  designation  of  stone 
would  move  not  only  the  low-grade  crushed  stone  for  road-making 
or  agricultural  purposes,  but  would  likewise  move  the  planed 
stone  or  sawed  stone  ready  for  building  purposes. 

The  Commission  finds  that  by  taking  the  planed  or  sawed 
stone  and  raising  same  to  the  brick  rate  and  slightly  advancing, 
but  more  properly  realigning  the  legislative  scale  so  as  to  produce 
a  reasonable  rate  at  the  intermediate  hauls  and  applying  this 
rate  upon  rough-sawed  stone  as  it  comes  from  the  quarry  and 
upon  the  related  commodities,  such  as  rock,  crushed  stone  (other 
than  for  public  highways  and  agricultural  purposes),  sand, 
gravel,  chats,  cinders,  fire  clay,  etc.,  and  providing  a  separate 
classification  for  crushed  stone,  chats,  and  gravel  used  for  road- 
making  purposes,  providing  that  such  shipments  shall  be  made 
to  a  legally  designated  ofiicer  of  the  county  or  state  government, 
and  providing  a  rate  upon  this  latter  commodity  of  6  mills  per 
ton  mile,  with  a  minimum  of  40  cents  per  ton  for  each  line  hand- 
ling, subject  to  the  rough  stone  rates  as  a  maximum,  will  properly 
classify  the  entire  stone  classification  and  will  bring  to  the  car- 
riers a  fair  revenue  for  the  service  performed  in  handling. 
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BNT  OF  RATB8  0_     __^ 

RATES  IK  CBNT8  PBR  100  POUTi 
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COMPARATIVB  STATEMENT  OF  RATB8  ON  P£ACHES»    CARLOADS. 
UNDS. 


Miles. 

MlB- 

Boari. 

•Pro- 
poted. 

•Iowa. 

Ne- 
braska. 

♦Kan- 
sas. 

Okla- 
homa. 

Arkan- 
sas. 

•mi- 
nds. 

•Min- 
nesota. 

6 

15.0 
15.0 
17.0 
19.0 
21.0 
23.0 
25.0 
27.0 
29.0 
31.0 
33.0 
37.0 

10.0 
15.6 
20.0 
23.6 
26.0 
28.0 
32.0 
35.0 
36.5 
36.5 
37.0 
38.0 

9.3 
11.3 
13.3 
14.7 
16.0 
17.8 
19.6 
21.3 
23  0 
25.1 
26.5 
30.0 

6.50 
7.80 
9.42 
11.05 
12.67 
14.30 
15.92 
17.66 
19.17 
20.73 
21.77 
24.37 

9.0 
17.0 
25.0 
33.0 
88.0 
44.0 
49.0 
65.0 
58.0 
61.0 
63.0 
68.0 

5.7 
9.4 
12.9 
16.4 
19.9 
22.8 
25.3 
27.8 
30.3 
82.4 
33.8 
37.3 

6.6 
11.6 
16.0 
18.6 
20.6 
23.6 
24.5 
28.0 
29.6 
81.0 
32.0 
34.0 

4.2 
6.8 
8.7 
10.2 
11.7 
12.7 
13.6 
14.5 
16.2 
15.7 
16.1 
17.0 

8.0 

25 

10.6 

50 

13.9 

76 

17.1 

100 

20.4 

125 

23.7 

150 

26.9 

175 

30.2 

200 

38.6 

225 

36.4 

250 

36.7 

300 

40.0 

*  Third-class  rate  nsed. 

Peaches. — The  western  olassification  rates  peaoheB  in  carloads 
as  third  class^  with  xninimixm  weight  of  20,000  pounds,  and  this 
schedule  was  in  effect  in  Missouri  prior  to  the  application  of 
§  3246,  Eev.  Stat  (Mo.)  1909.  This  section  groups  peaches, 
grapes,  and  berries  at  a  miniinum  weight  of  18,000  pounds,  with 
a  rate  of  15  cents  for  the  first  25  miles,  increasing  2  cents  for 
each  25  miles  or  fractional  part  thereof.  The  result  of  this  ap- 
plication was  to  make  slight  increases  in  the  rate  in  so-called 
schedule  A  territory  for  distance  of  20  miles  and  less,  and  slight 
reduction  from  20  miles  to  825  miles,  and  advance  from  that 
point  out.  In  schedule  B  territory,  the  rate  was  advanced  for 
the  first  15  miles  and  materially  reduced  for  hauls  in  excess  of 
25  miles,  the  reduction  varying  from  2  cents  to  15  cents  per  100 
pounds. 

The  carriers'  applications  seek  to  return  peaches  to  the  classi- 
fication. The  Commission's  chief  rate  expert  testified  that  if  the 
class  rates  in  Missouri  were  properly  aligned  no  great  harm 
could  result  from  the  return  of  peaches  to  the  classification,  but 
inasmuch  as  the  class  rate  basis  is  divided  in  A  and  B  schedule 
territory  and  rates'  from  interstate  points  are  not  on  the  class 
basis,  to  return  peaches  to  the  classification  basis  would  produce 
unreasonable  rates  from  the  producing  territory  in  southern 
Missouri  to  the  various  intrastate  markets,  and  would  seriously 
affect  those  markets  where  they  were  in  competition  with  mar- 
kets in  other  states. 
P.U.R.1916A. 
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The  carriers  stated  that  specific  intrastate  commodity  rates 
were  in  effect,  and  that  if  the  Commission  permitted  the  return 
of  peaches  to  third  class,  that  the"  special  commodity  rates  would 
not  be  affected. 

The  Ozark  Fruit  Growers'  Association  protested  vigorously 
against  the  return  of  peaches  to  the  classification  basis,  and 
their  principal  witness,  Mr.  Rodehaver,  introduced  exhibits  from 
specific  points  to  St.  Louis  and  Kansas  City,  showing  that  the 
return  to  the  class-rate  basis  would  produce  advances  of  from 
4  per  cent  from  Neosho  to  Kansas  City,  to  56  per  cent  from 
Fordland  to  St.  Louis,  and  that  a  comparison  upon  the  mileage 
basis  indicates  that  the  increases,  together  with  the  increase  of 
minimums,  would  vary  from  an  increase  of  1  per  cent  at  a  dis- 
tance of  400  miles  to  44  per  cent  at  a  distance  of  175  miles, 
while  in  B  territory  the  increase  would  be  from  25  per  cent  at 
25  miles  to  61  per  cent  at  200  miles.  These  increases  were  ob- 
tained, assuming  that  the  car  in  question  will  not  contain  over 
18,000  pounds,  as  the  present  rate  is  figured  upon  that  minimum, 
while  the  proposed  rate  is  figured  upon  a  minimum  of  20,000 
pounds,  and  if  the  car  actually  contained  20,000  pounds  some  few 
of  the  advances  would  be  superseded  by  reduction,  but  in  B 
territory  the  advances  would  be  very  material. 

Attention  was  directed  to  St.  Louis  and  San  Francisco  tarifi^, 
P.  S.  C.  Mo.  No.  41,  which  names  state  and  interstate  rates, 
and  which  carries  a  mileage  schedule  on  peaches  banning  with 
10  cents  at  25  miles  and  extending  to  22  cents  for  150  miles, 
while  the  carriers  are  proposing  a  rate  of  17  cents  for  the  25 
mile  haul  and  35  cents  for  the  150  mile  haul. 

The  Commission  having  heretofore  held  that  the  A  and  B 
schedules  of  division  of  territory  are  improper,  it  must  naturally 
follow  that  this  commodity  cannot  be  restored  to  the  classifica- 
tion basis. 

The  foregoing  exhibit  is  based  upon  the  schedule  A  territory, 

and  indicates  that  the  proposed  rates  of  the' carrier  on  peaches 

is  higher  than  is  at  present  applicable  in  any  of  the  surrounding 

states,  with  the  exception  of  Kansas  and  Minnesota,  and  in  both 

of  these  states  it  will  be  noted  that  class  rates  have  been  used. 

It  will  also  be  noted  from  the  proposed  rate  that  the  advances  are 

very  rapid  until  the  200-mile  point  is  reached,  and  thereafter  the 
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advance  on  account  of  distance  ig  very  small^  there  being  but 
an  advance  of  l-^  cents  for  the  next  100  miles,  while  the  advance 
for  the  100  miles  between  100  and  200  will  be  found  to  be  10^ 
cents. 

Peachiehy  while  known  as  a  perishable  commodity,  axe  not  con- 
sidered as  perishable  or  carrying  the  hazard  and  liability  that 
follow  the  movement  of  grapes  and  berries,  and  while  grapes  and 
berries  carry  the  same  classification  rate  as  peaches,  they  are 
entitled  to  much  lower  minimum  weights. 

The  Commission  finds  from  the  evidence  that  20,000  pounds 
of  peaches  can  load  in  a  standard  car,  and  this  loading  would 
justify  .a  rate  somewhat  lower  than  a  properly  adjusted  third- 
class  rate,  applicable  alike  in  both  the  northern  and  southern 
portions  of  the  state. 

TABLE  NO.  33. 

COHPABATIVB  STATEMENT  OV  BATES  ON  BERRIES,   CARLOADS. 
RATES  IN  CENTS  FEB  100  POUNDS. 


Miles. 

Mis- 
Bonri. 

•Pro- 

•Iowa. 

•Ne- 
braska. 

•Kan- 
sae. 

Okla- 
homa. 

♦Ar- 
kaoaaa. 

*im- 
noia. 

•Min- 
nesota 

5 

15.0 
15.0 
17.0 
19.0 
21.0 
23.0 
25.0 
27.0 
29.0 
81.0 
33.0 
87.0 

10.0 
15.5 
20.0 
23.5 
26.0 
28.0 
32.0 
35.0 
36.5 
36.5 
37.0 
38.0 

9.3 
11.3 
13.3 
14.7 
16.0 
17.8 
19.5 
21.3 
23.0 
25.1 
26.5 
30.0 

9.8 
12.6 
16.1 
19.6 
23.1 
26.6 
30.1 
33.6 
.  37.1 
41.3 
44.1 
51.1 

9.0 
17.0 
25.0 
33.0 
88.0 
44.0 
49.0 
55.0 
58.0 
61.0 
63.0 
68.0 

5.7 
9.4 
12.9 
16.4 
19.9 
22.8 
25.3 
27.8 
30.3 
82.4 
33.8 
37.8 

6.5 
11.5 
16.(^ 
18.5 
20.5 
23.5 
24.5 
28.0 
29.5 
31.0 
32.0 
34.0 

4.8 
7.2 
9.0 
10.5 
12.0 
13.2 
14.4 
15.0 
15.6 
16.4 
16.8 
18.1 

8.0 

26 

10.6 

50 

13.9 

75 

17.1 

100 

20,4 

125 

23.7 

150 .*... 

26.9 

175 

30.2 

200 

33.5 

225 

35.4 

250 

300 

36.7 
40.0 

•  Third-clasB  rate  used. 

Berries  and  Orapes. — The  western  classification  rates  berries 
third  class,  minimum  weight  17,000  pounds,  and  grapes  third 
class,  20,000  pounds.  These  rates  existed  in  Missouri  prior  to 
the  effectiveness  of  §  8346,  Rev.  Stat.  (Mo.)  1909.  This  sec- 
tion prescribes  the  same  rate  on  these  commodities  heretofore 
discussed  as  applying  on  peaches. 

The  carriers  seek  to  advance  the  rates  to  the  classification 
basis,  and  all  of  the  comparisons  heretofore  referred  to  on  peaches 
will  apply  upon  grapes  and  with  the  exception  of  the  chaxige  in 
minimum  weight  will  apply  upon  berries. 
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The  chief  rate  expert  of  the  Commission  testified  that  if  the 
class  rates  were  properly  aligned  and  one  basis  applied  for  A 
and  B  territory,  there  would  be  little  objection  to  permitting  the 
return  of  these  commodities  to  the  straight  classification  basis, 
but  that  under  the  circumstances  it  would  produce  rf  hardship 
upon  the  producers  of  the  state  of  Missouri,  in  that  interstate 
competitors  would  be  placed  at  a  great  advantage  as  compared 
to  state  producers. 

The  exhibits  in  this  case  show  that  the  voluntary  rates  of  the 
carriers  from  interstate  destinations  to  points  in  Missouri  are 
much  lower  on  berries  than  proposed  by  them  in  this  case.  As 
an  example  of  the  foregoing  it  was  shown  that  a  shipment  from 
Trenton,  Tennessee,  to  St  Louis,  Missouri,  a  distance  of  293 
miles,  would  move  at  a  voluntary  rate  of  39  cents  as  shown  in 
Mobile  and  Ohio  tariff,  I.  C.  C.  A.-991.  The  proposed  rate  of 
the  carriers  from  schedule  B  territory,  the  berry-producing  terri- 
tory of  Missouri,  to  St.  Louis  for  a  similar  distance  would  be  47 
cents  per  100  pounds,  placing  the  Missouri  producer  at  a  disad- 
^'antage  of  8  cents  per  100  pounds  as  compared  to  the  Tennessee 
producer. 

Mr.  Eodehaver's  fruit  exhibit  No.  9  indicates  that  on  berries, 
even  reducitg  the  minimum  1,000  pounds  as  proposed  (and  it 
is  stated  that  berries  do  not  ordinarily  load  in  excess  of  17,000 
pounds  on  account  of  protection  against  heat),  the  increase  in 
revenue  will  vary  from  6  per  cent  from  Monett  to  Kansas  City 
to  32  per  cent  from  Fordland  to  St.  Louis,  and  when  the  mileage 
scale  is  considered  the  advance  is  from  1  per  cent  at  25  miles  to 
37  per  cent  at  175  miles. 

The  foregoing  exhibit  covers  berries,  but  the  comparisons  are 
similar  to  the  rate  applying  upon  grapes  in  surrounding  states, 
with  the  exception  of  the  state  of  Illinois,  where  a  slightly  lower 
rate  is  effective  upon  grapes  than  applies  upon  berries. 

It  will  be  seen  from  this  exhibit  that  the  proposed  rate  of  the 
carriers  is  higher  than  any  of  the  surrounding  states,  except 
Kansas  and  Minnesota. 

The  Commission  having  heretofore  found  that  the  A  and  B 
schedule  of  rates  upon  commodities  is  unfair,  the  application  of 
the  carriers  to  restore  grapes  and  berries  to  the  classification 
basis  will  be  denied.    It  appears  from  the  testimony  that  a  fair, 
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reasonable  minimnin  weight  upon  berries  of  all  kinds  is  17,000 
pounds,  and  upon  grapes  18,000  pounds,  and  that  a  rate  of  third 
class,  if  properly  based  on  a  reasonable  first-class  rate,  would  be 
fair  under  the  present  conditions. 

TABLE  NO.  34. 

COMPARATIVE  STATEMENT  OF  RATES  ON  APPLES,   CARLOADS. 
RATES  IN  CENTS  PER  100  POUNDS. 


Miles. 

Mis- 
souri. 

•Pro- 
posed. 

lows. 

Ne- 
braska. 

♦Kan- 
sas. 

Okla- 
homa. 

Ai^ 
kansas. 

Dll- 
nofs. 

♦Min 
nesota. 

5 

6.0 

6.0 

7.0 

8.0 

9.0 

10.0 

11.0 

12.0 

13.0 

14.0 

15.0 

17.0 

6.0 
8.0 
11.0 
13.0 
15.0 
17.5 
20.0 
21.0 
22.0 
22.5 
23.0 
24.0 

4.9 

5.9 

7.0 

7.7 

8.4 

9.8 

11^ 

12.7 

14.2 

15.9 

17.1 

20.0 

5.50 

6.60 

7.97 

9.35 

10.72 

•12.10 

13.47 

14.85 

16.22 

17.54 

18.42 

20.62 

6.0 
9.0 
11.0 
14.0 
16.0 
19.0 
21.0 
24.0 
26.0 
29.0 
310 
34.0 

5.0 
7.7 
10.7 
13.7 
16.7 
19.1 
21.1 
23.1 
26.1 
26.9 
^.1 
31.1 

4.0 
7.0 
10.0 
11.5 
12.5 
14.0 
15.5 
17.0 
18.0 
19.0 
19:5 
21.0 

4.0 

5.4 

6.8 

8.1 

8.9 

9.6 

10.2 

10.9 

11.6 

12.1 

12.5 

13.4 

4.8 

25 

6.4 

50 

8.3 

75 

10.3 

100 

12.2 

125 

14  2 

150 

16.2 

175 

18.1 

200 

201 

225 

21.3 

250 

220 

300 

24.0 

*  Fifth-class  rate  used. 

Apples  and  Pears, — The  western  classification  rates  apples 
and  pears  in  carloads^  fifth  class^  minimum  weight  24^000 
I)ound8,  and  it  appears  that  this  is  the  adjustment  that  applied 
in  Missouri  prior  to  the  effectiveness  of  §  3246,  Rev.  Stat.  (Mo.) 
1909,  and  the  carriers  now  propose  to  return  these  commodities 
to  the  classification  basis. 

The  main  justification  of  the  carriers  for  this  basis  was  that 
the  Interstate  Commerce  Commission  had  recognized  this  basis 
of  rates  as  fair  and  reasonable. 

Mr.  Rambach  does  not  give  specific  reference  to  the  Inter- 
state Commerce  Commission  decision,  but  Re  Rates  on  Apples, 
24  Inters.  Com.  Rep.  38,  is  a  case  wherein  the  21  cent  commodity 
rate  from  points  in  Missouri  to  points,  St.  Paul  and  Minneapolis, 
was  raised  to  the  commodity  rate  of  28  cents,  and  the  Commis- 
sion says:  "There  is  no  contention  that  the  fifth-class  rate  is 
too  high,  and  if  it  be  true  that  apples  properly  should  take  fiftli 
class  from  this  territory,  the  suspension  of  the  proposed  rates 
should  be  vacated." 

In  the  same  case  the  Commission  refers  to  its  decision  in 
Ozark  Fruit  Growers  Asso.  v.  St.  Louis  &  S.  F.  R.  Co.  16  Inters. 
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Com.  Eep.  134,  wherein  it  found  to  be  reasonable  a  blanket  rate 
from  Missouri,  Kansas,  and  Arkansas  points  to  St.  Louis,  and 
inasmuch  as  no  blanket  fifth-class  rate  applies  from  this  territory 
to  St.  Louis,  the  Commission  itself  did  not  prescribe  in  that  case 
the  fifth-class  rate. 

The  testimony  clearly  shows  that  the  carriers  do  not  rely  upon 
the  fifth-class  rate,  as  reference  was  made  to  F.  A.  Leland's  tariff, 
P.  S.  C.  Mo.  No.  12,  F.  A.  Leland's  tariff,  P.  S.  C.  Mo.  No.  74A 
and  Frisco  tariff  451-L,  all  of  which  name  rates  upon  apples 
much  lower  than  fifth  class,  and  much  lower  than  proposed  by 
the  carriers  in  this  case. 

Commodity  rate»  are  established  when  the  movement  of  a 
given  commodity  is  heavy.  Tha  fifth-class  rate  applies  upou 
iron  and  steel  articles,  but  numerous  commodity  rates  will  be 
foimd  in  existence,  both  voluntary  and  Commission  mad^  upon 
iron  and  steel. 

Berries  take  the  third-class  rate,  but  the  testimony  in  this 
case  shows  that  the  carriers  have  voluntarily  made  rates  lower 
than  third  class,  not  only  within  Missouri,  but  from  interstate 
points. 

The  Commission's  chief  rate  expert  went  fully  into  the  ques- 
tion as  to  when  a  commodity  rate  should  be  established,  and  it 
appears  that  the  volume  of  the  apple  movement  between  points 
in  the  state  of  Missouri  has  reached  the  proportion  that  entitles 
it  to  a  commodity  rate.  To  grant  the  carriers'  application  would 
mean  the  restoring  of  the  A  and  B  territory  schedules,  which 
the  Commission  has  found  unreasonable  and  discriminatory, 
and  would  mean  an  increase  as  shown  by  witness  Rodehaver's 
fruit  exhibit  No.  3  from  100  per  cent  at  a  distance  of  25  miles 
to  131  per  cent  at  a  distance  of  200  miles. 

The  foregoing  exhibit  upon  apples  names  the  same  rates  as 
are  applicable  upon  pears,  with  the  exception  of  the  states  of 
Kansas  and  Arkansas,  wherein  slightly  lower  rates  are  named 
upon  apples  than  currently  apply  upon  pears. 

This  exhibit  shows  that  the  proposed  schedule  of  th6  carriers 
is  the  highest  schedule  existing  in  any  of  the  surrounding  states, 
with  the  exception  of  the  states  of  Kansas  and  Oklahoma,  and 
in  this  connection  it  should  be  understood  that  the  carriers' 
proposed  schedule  in  A  territory  is  used.     If  the  B  schedule 
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rates  were  used  in  lieu  of  24  cents  at  300  miles^  the  rate  would  be 
37  centa  and  a  proportionate  increase  at  all  other  points,  thus 
making  the  proposed  scale  the  highest  of  any  state  surrounding 
Missouri. 

A  reasonable  minimum  weight  upon  apples  and  pears  is  24,000 
pounds,  and  a  mileage  scale  will  be  prescribed  providing  in- 
creases, but  not  to  the  extent  asked  by  the  carriers. 

TABLE  NO.  36. 

COMPARATIVB  STATEMENT  OP  RATES  ON  MELONS.  CARLOADS. 
BATES  IN  CENTS  PER  100  POUNDS. 


MUei. 

Mis- 

BOUll. 

Pro- 
posed. 

•Iowa. 

Ne- 
braska. 

Kan- 
sas. 

•Okla- 
homa. 

Arkan- 
sas. 

nii- 

nois. 

♦Min- 
nesota. 

5 

3.2 
3.2 
5.2 
5.6 
6.0 
6.4 
6.8 
7.2 
7.6 
8.0 
8.4 
9.2 

5.0 

6.0 

7.0 

8.5 

9.5 

10.0 

11.0 

12.0 

12.5 

13.5 

14.0 

15.0 

4.2 

5.1 

6.0 

6.6 

7.2 

8.2 

9.2 

10.2 

11.1 

12.3 

13.0 

15.0 

4.0 
7.0 
9.0 
12.0 
14.0 
17.0 
19.0 

4.00 

5.00 

7.00 

7.00 

9.00 

10.00 

12.00 

12.50 

12.75 

13.00 

13.25 

13.50 

4.30 
6.50 
9.00 
11.50 
14,00 
15.90 
17.40 
18.90 
18.26 
20.40 
22.00 
25.60 

4.20 
7.35 
10.50 
11.58 
12.63 
14.70 
15.77 
17.86 
18.90 
19.95 
20.48 
22.06 

4.0 

5.4 

6.8 

8.1 

8.9 

9.6 

10.2 

10.9 

11.6 

12.1 

12.5 

13.4 

3.6 

25 

4.8 

50 

6.2 

75 

7.7 

100 

9.2 

125 

10.7 

150 

12.1 

175 

13.6 

200 

15.1 

225 ; 

15.9 

250 

16.5 

300 

18.0 

•  Class  ''C"  rate  used. 

Melons  of  All  Kinds. — The  western  classification  provides 
upon  melons  of  all  kinds,  carloads,  mLnimum  weight  24^000 
pounds,  a  class  C  rate. 

This  commodity  first  received  the  attention  of  the  legislature 
in  1891,  at  which  time  a  rate  upon  any  size  car  of  $8  for  the 
first  25  miles,  $5  for  the  second  25  miles,  and  $1  for  each  ad- 
ditionaj  25  miles,  was  provided.  Under  the  authority  of  §  1194r- 
A  of  the  1903  legislature,  the  Eailroad  and  Warehouse  Commis- 
sion reissued  this  scale  effective  April  1,  1905,  and  it  has 
continued  in  effect  at  the  same  rate,  and  is  now  carried  as  §  3244, 
Eev.  Stat.  (Mo.)  1909. 

Since  the  establishment  of  this  rate,  the  legislature  has  enacted 
lawa  permitting  the  peddling  of  watermelons  in  transit,  and 
also  requiring  the  furnishing  of  free  transportation  from  point 
of  origin  to  destination  and  return  for  a  caretaker  of  said  water- 
melons. In  addition,  the  legislature  has  prescribed  special  rules 
relative   to   the   forwarding   of   watermelons   from   nonagency 
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stations,  and  requiring  certain  equipment  to  be  maintained 
thereat  for  this  special  purpose. 

In  the  instant  cases,  the  carriers  first  proposed  to  increase 
watermelons  to  the  classification  basis,  but  later  proposed  a 
mileage  schedule  of  maximum  rates. 

The  carriers  present  as  a  reason  for  the  advance  that  the 
present  rate  upon  watermelons  discriminates  against  their  inter- 
state rates,  the  fact  that  all  classes  of  cars  cannot  be  used  for 
watermelons,  and  that  stock  cars  must  be  used,  thus  necessitating 
in  a  large  percentage  of  cases  a  return  empty  movement  as 
watermelons  move  in  the  same  direction  as  live  stock,  and  an 
expense  of  approximately  $1.10  per  car  for  the  cleaning  and 
slatting  in  order  to  properly  care  for  the  load. 

The  Commission's  chief  rate  expert  testified  that  watermelons 
are  the  one  commodity  wherein  the  term  "value  of  service" 
could  best  be  used,  in  that  the  value  of  the  service  to  watermelons 
means  that  rate  which  will  permit  the  watermelons  to  reach  their 
market  in  competition  with  the  melons  from  other  markets. . 

It  was  testified  that  after  the  first  of  the  season  was  over,  and 
during  the  heavy  movement  of  melons,  that  oftentimes  a  ship- 
ment of  watermelons  would  not  bring  sufficient  revenue  at  their 
destination  to  pay  freight  charges,  let  alone  a  return  to  the 
shipper. 

With  all'  of  the  attendant  privileges  the  Commission's  chief 
rate  expert  testified  that  the  present  rate  on  watermelons  was  too 
low,  pointing  out  that  for  a  100-mile  haul  the  carrier  would 
receive  $15  per  car  as  revenue  and  furnish  transportation  valued 
at  $4,  leaving  a  gross  revenue  for  the  transportation  of  the  car 
of  melons  at  $11. 

The  foregoing  comparison  indicates  that  the  statutory  rates 
on  melons  are  the  lowest  in  existence  in  any  state  surrounding 
^Missouri,  but  the  Commission's  chief  rate  expert  pointed  out 
that  individual  commodity  rates  of  the  carriers  were  oftentimes 
lower  than  the  mileage  scale  named  in  the  various  states,  and  as 
a  specific  example  referred  to  St.  Louis  and  San  Francisco 
tariff,  P.  S.  C.  Mo.  No.  106,  containing  state  and  interstate 
rates,  which  names  a  rate  from  southeast  producing  points  to 
Galena,  Kansas,  an  average  distance  of  300  miles,  of  10.8  cents. 

It  was  also  testified  that  d  rate  per  car  is  not  the  proper  basis 
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for  quoting  freight  rates,  but  that  rates  should  be  quoted  in 
cents  per  100  pounds,  and  that  a  fair  reasonable  minimum  on 
watermelons  was  24,000  pounds,  as  many  cars  do  not  load  even 
to  this  minimum  and  a  minimum  weight  of  25,000  pounds  would 
in  many  instances  cause  shippers  to  pay  for  service  not  secured. 
•The  Commission  finds  that  the  proper  minimum  on  water- 
melons should  be  24,000  pounds,  and  that  a  slight  increase  in 
the  rates  should  be  made. 

TABLE  NO.  36. 

COMPARATIVE  STATEMENT  OF  RATES  ON  AGRICULTURAL  IMPLEMENTS 
AND  FARM  WAGONS,  CARLOADS.— RATES  IN  CENTS  PER  100  POUNDS. 


MUes. 

Mlft- 

Pro- 
pooed. 

Iowa. 

brftka. 

Kan- 
BaB. 

Okla- 
homa. 

Arkan- 
sas. 

nii- 

nols. 

Min- 
nesota. 

6 

7.0 

7.0 

8.0 

9.0 

10.0 

11.0 

12.0 

13.0 

14.0 

15.0 

16.0 

18.0 

7.0 
7.1 
13.0 
16.0 
17.0 
19.6 
22.0 
24.0 
26.0 
26.0 
27.0 
29.0 

5.0 

6.0 

7.0 

8.0 

9.0 

10.8 

12.6 

14.2 

16.9 

17.9 

19.2 

22.5 

7.0 
9.0 
11.6 
14.0 
16.6 
19.0 
21.6 
24.0 
26.6 
29.6 
31.5 
36.6 

6.0 
8.0 
11.0 
14.0 
17.0 
23.0 
25.0 
26.0 
30.0 
82.0 
33.5 
37.6 

5.7 
9.4 
12.9 
16.4 
19.9 
22.8 
25.3 
27.8 
30.3 
32.4 
33.8 
37.8 

6.5 
11.5 
16.0 
18.6 
20.5 
23.5 
24.6 
28.0 
29.6 
31.0 
32.0 
34.0 

4.2 
6.8 
8.7 
10.2 
11.7 
12.7 
13.6 
14.5 
16.2 
15.7 
16.1 
17.0 

6.4 

26 

7.2 

60 

9.4 

75 

11.6 

100 

13.8 

125 

16.0 

150 

18.2 

176 

20.4 

200 

22.6 

226 

23.9 

250 

24.8 

300 

27.0 

Agricultural  Implements  and  Farm  Wdgoms. — The  legisla- 
ture in  1875  promulgated  rates  on  agricultural  implements, 
farm  wagons,  and  furniture  in  carloads,  prescribing  a  rate  of 
$11  for  the  first  25  miles,  $6  for  the  second  25  miles,  and  $3  for 
each  additional  25  miles  or  fractional  part  thereof^  the  rate 
being  per  car.  In  1906  the  Kailroad  and  Warehouse  Commis- 
sion prescribed  a  schedule  of  rates  upon  these  three  commodities 
based  upon  a  minimum  weight  of  20,000  pounds,  and  naming 
such  rates  in  cents  per  100  pounds,  from  5^  cents  at  5  miles  to 
23^  cents  at  300  miles.  The  legislative  rates  of  1907  which  be- 
came effective  in  July,  1913,  both  raised  and  reduced  the  Kail- 
road  and  Warehouse  Oommission  schedule,  naming  a  rate  of  7 
cents  for  25  miles,  and  inbreasing  at  the  rate  of  1  cent  for  each 
25  miles,  or  fraction  thereof,  to  18  cents  at  300  miles. 

The  carriers  now  seek  to  restore  agricultural  implements  and 
farm  wagons  to  the  classification  basis,  which  is  class  A,  mini- 
mum weight  24,000  pounds,  which  would  bring  about  a  oon- 
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siderable  difference  in  A  and  B  territory.  The  railroads'  rate 
expert  offered  as  justification  for  this  advance  that  the  Missouri 
rates  had  been  instrumental  in  fixing  nearly  all  of  the  commodity 
rates  on  implements  to  points  west  of  the  Missouri  river,  and  to 
leave  in  effect  the  statutory  rate  would  cause  a  reduction  of 
their  rates  to  points  west.  Also  on  the  basis  that  the  character 
and  value  of  implements  have  materially  changed  so  that  the 
value  of  the  commodity  is  much  greater  than  when  the  original 
rates  were  prescribed,  thus  entitling  the  carriers  to  greater 
revenue;  and  the  further  reason  that  the  rate  upon  agricultural 
implements  is  based  upon  any  size  car,  and  the  shippers  often 
find  it  necessary  to  order  a  50-foot  car,  which  cannot  be  fur- 
nished, thus  requiring  the  furnishing  of  two  cars  in  lieu  of  one. 

The  testimony  shows  that  the  rate  across  the  state  of  Missouri 
is  22^  cents,  and  the  testimony  further  shows  that  the  basis  for 
rates  across  the  state  of  Missouri  is  the  short-line  distance  from 
Hannibal  to  St.  Joseph,  which  takes  the  200-mile  rate.  If  the 
classification  rate  were  applied  the  figure  would  be  25  cents, 
and  if  the  Railroad  and  Warehouse  Commission  basis  were  ap- 
plied the  rate  would  be  17^  cents,  while  if  the  legislative  rate 
were  applied,  the  basis  would  be  14  cents.  Hence,  the  Commis- 
sion is  at  a  loss  to  verify  the  statement  that  the  interstate  rate  is 
upon  the  basis  of  the  rates  across  Missouri,  and  it  must  be  pre- 
sumed that  the  carriers  have  not  considered  the  class  A  basis  as 
the  proper  basis,  inasmuch  as  a  lower  voluntary  basis  was  estab- 
lished for  interstate  application.  The  Commission's  chief  rate 
expert  testified  that  the  minimum  weight,  24,000  pounds,  was 
improper  on  state  traffic,  as  the  Interstate  Commerce  Commis- 
sion had  decided  20,000  pounds  to  be  the  proper  minimum  weight 
on  interstate  shipments,  and  various  state  Commiasions  have 
prescribed  the  same  minimum. 

Numerous  comparisons  were  drawn  with  the  proposed  rates 
of  the  carriers  and  rates  voluntarily  in  effect  to  other  points, 
tending  to  show  that  the  carriers  did  not  secure  the  class  A  rate 
nor  minimum  weight  of  24,000  pounds  on  their  interstate  traffic. 
It  was  shown  that  the  20,000  pound  minimum  applied  in  inter- 
state traffic,  and  that  from  St.  Louis,  Missouri,  to  Vinita,  Okla- 
homa, the  rate  was  6  cents  below  the  class  A  rate ;  to  Oklahoma 
City  5  cents  below  the  class  A  rate;  that  to  Texas  points  a  25,000 
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pound  minimum  applied,  and  the  rates  ranged  from  13  cents  to 
18  cents  below  the  cl^ss  A  rates,  and  to  California  points  from 
St.  Louis,  a  20,000  pound  minJTnum  applied  and  the  rate  was  16 
cents  below  the  class  A  rate.  He  further  testified  that  while  it 
might  be  possible  that  the  Missouri  rate  would  influence  the 
rates  to  Kansas  points  and  points  west  thereof,  that  the  Missouri 
rates  could  not  influence  the  rates  to  Arkansas,  Oklahoma,  and 
Texas  points,  and  that  the  20,000  pound  minimum  applied  to 
these  points  as  well  as  rates  lower  than  class  A, 

Numerous  representatives  of  agricultural  implement  concerns, 
together  with  the  representatives  of  the  Business  Men's  League 
of  St.  Louis  and  the  Commission's  chief  rate  expert,  testified  as 
to  the  effect  the  proposed  rates  would  have  upon  permitting 
interstate  shipments  to  supply  Missouri  consumers  as  against 
the  Missouri  jobbers  or  producer.  It  was  shown  that  the  rate 
from  Moline,  Illinois,  to  Moberly,  Missouri,  would  be  but  one 
quarter  of  a  cent  higher  than  from  St.  Louis,  while  the  distance 
would  be  considerably  greater. 

The  most  striking  example  of  the  discrimination  that  the 
proposed  schedule  would  bring  about  is  possibly  found  in  the 
exhibit  Submitted  by  the  Commission's  chief  rate  expert,  show- 
ing that  the  carriers  are  asking  a  rate  of  28  cents  per  100  pounds, 
minimum  weight  24,000  pounds,  from  St.  Louis  to  Springfield, 
while  they  are  voluntarily  applying  from  Moline,  Illinois,  a 
point  some  distance  east  of  St.  Louis,  traffic  from  which  point 
would  naturally  pass  through  St.  Louis  when  destined  to  Spring- 
field, a  rate  of  22^  cents  with  a  minimum  of  20,000  pounds,  or 
placing  a  discrimination  against  the  St.  Louis  producer  or  jobber 
of  5J  cents  per  100  pounds,  and  a  minimum  weight  discrimina- 
tion of  4,000  pounds,  although  the  service  performed  by  the  car- 
rier from  St.  Louis  would  be  wholly  by  the  St.  Louis  &  San 
Francisco  as  the  short  line,  while  from  Moline,  Illinois,  some 
foreign  line  would  necessarily  handle  the  business  to  East  St. 
Louis,  delivering  the  same  to  the  terminal  company  and  absorbing 
their  charges,  and  that  line  would  in  turn  deliver  to  the  St.  Louis 
&  San  Francisco  for  transportation  to  Springfield.  This  is  but 
one  of  the  numerous  comparisons  submitted  which  indicate  con- 
clusively that  the  proposed  rate  of  the  carriers  is  unreasonable 
and  discriminatory. 
P.U.R.1916A.  47 
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The  foregoing  exhibit  shows  that  the  statutory  rate  upon  agri- 
cultural implements  is  lower  than  in  any  of  the  states  surrounding 
Missouri,  with  the  exception  of  Illinois,  while  the  proposed  rate 
of  the  carrier  is  higher  than  the  rates  of  Iowa,  Illinois,  and 
Minnesota,  and  if  the  proposed  schedule  B  rates  of  the  carrier 
are  considered,  it  would  be  found  that  they  are  higher  than  any 
rates  carried  in  surrounding  states. 

The  Commission's  chief  rate  expert  testified  that  the  statutory 
rates  were  too  low,  and  recommended  an  advance. 

The  Commission  finds  from  the  testimony  that  the  proper 
minimum  weight  upon  agricultural  implements  should  be  20,000 
])ounds,  and  that  an  advance  should  be  permitted  the  carriers, 
but  that  their  petition  for  the  application  of  class  A  rates  should 
be  denied. 


TABLE  NO.  37. 

COMPARATIVE   STATEMENT  OP  RATES  ON  FURNITURE, 
RATES  IN  CENTS  PER  100  POUNDS. 


CARLOADS. 


MUes. 

MiB- 

■ouri. 

♦Pro- 
posed. 

♦Iowa. 

•Ne- 
braska. 

♦tKan- 
sas. 

Okla- 
homa. 

Arkan- 
sas. 

nil- 
nois. 

•Min- 
nesota, 

5 

7.0 

7.0 

8.0 

9.0 

lO.O 

11.0 

12.0 

13.0 

14.0 

15.0 

16.0 

18.0 

10.0 
15.5 
20.0 
23.5 
26.0 
28.0 
32.0 
35.0 
36.5 
36.5 
37.0 
38.0 

8.0 
9.2 
10.7 
12.2 
13.7 
15.2 
16.7 
18.2 
19.7 
20.6 
21.2 
22.5 

9.8 
12.6 
16.1 
19.6 
23.1 
26.6 
30.1 
33.6 
37.1 
41.3 
44.1 
51.1 

8.0 
'  12.0 
19.0 
24.0 
28.0 
35.0 
38.0 
40.0 
45.0 
49.0 
51.0 
60.0 

5.7 
9.4 
12.9 
16.4 
19.9 
22.8 
25.3 
27.8 
30.8 
32.4 
33.8 
37,3 

6.5 
11.5 
16.0 
18.6 
20.5 
23.5 
24.6 
28.0 
29.5 
31.0 
32.0 
.34.0 

6.0 
9.0 
11.3 
13.2 
15.0 
16.5 
18.1 
18.8 
19.6 
20.5 
21.1 
22.6 

8.0 

25 

10.6 

50 

13.9 

75 

17.1 

100 

20.4 

125 

23.7 

150 

26.9 

175 

30.2 

200 

33.5 

225 

35.4 

250 

36.7 

300 

40.0 

I  Jobbers'  rate  used. 
Classification  basis  applies— third  class  used. 

Furniture. — The  history  of  the  furniture  rates  in  Missouri 
IS  similar  to  that  heretofore  given  covering  agricultural  imple- 
ments. The  western  classification  provided  various  rates  upon 
furniture,  ranging  from  fifth  class  as  the  lowest  to  as  high  as 
first  class  in  carloads. 

The  carriers  now  ask  the  Commission  to  advance  furniture 
to  the  class-rate  basis,  providing  various  minimum  weights  from 
10,000  to  30,000  pounds,  all  subject  to  rule  6-B  of  the  western 
classification,  which  makes  the  basis  of  the  minimum  weight 
depend  upon  the  size  of  car  used.     This  basis  provided  that  a 
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car  36  feet  long,  8  feet,  6  inches  wide,  and  8  feet  high,  inside' 
measure,  shall  take  a  minimum  weight  of  12,000  pounds,  and 
larger  or  smaller  cars  shall  be  increased  or  decreased  at  the  rate 
of  4  per  cent  per  hundred  cubic  feet  variation  from  the  standard. 
In  support  of  the  proposition  to  advance  the  minimum  weight, 
the  carriers'  chief  rate  expert  supplied  an  exhibit,  being  a  re- 
capitulation of  two  hundred  and  fifteen  36-foot  standard  cars, 
showing  that  the  average  weight  of  furniture  in  such  cars  was 
11,245  pounds.  All  of  these  cars  were  loaded  at  points  east  of 
the  Mississippi  river,  and  did  not  represent  loading  conditions 
as  existing  in  Missouri  intrastate  traffic.  Numerous  representa- 
tives of  furniture  concerns  appeared  at  the  hearings  and  estimated 
the  minimum  weights  of  their  cars  from  18,000  to  25,000 
pounds.  The  question  of  minimum  weight  is  a  peculiar  one, 
and  while  it  appears  from  the  foregoing  that  the  carriers  are 
attempting  to  reduce  the  minimum  over  the  protest  of  the  ship- 
pers, a  reduction  in  minimum  weight  naturally  carries  with  it 
an  advance  in  the  rate,  and  the  jobber  or  producer  who  ships  in 
large  quantities  would  prefer  a  high  minimum,  with  a  reasonably 
low  rate,  than  a  low  minimum  with  a  high  rate,  as  his  shipments 
naturally  reach  the  high  minimum,  and  it  would  follow  that  he 
would  be  paying  a  high  rate  while  his  competitor  would  be 
securing  the  only  advantage  of  the  low  minimum. 

The  application  of  the  class  rates  upon  furniture  in  Mis- 
souri would  result  in  very  material  advances  and  especially  so 
when  the  schedule  B  class  rates  are  considered.  It  is  generally 
assumed  by  traffic  men  that  third-class  rate  represents  the  great 
bulk  of  the  furniture  movement,  and  in  this  class  it  would  be 
found  that  at  a  distance  of  300  miles  in  schedule  B  territory, 
if  class  rates  were  applied,  the  rate  on  furniture  would  advance 
from  18  cents  per  100  pounds  to  62  cents  per  100  pounds,  and 
upon  the  lowest  class  of  furniture  which  is  shipped,  namely 
fifth  class,  the  advance  would  be  from  18  cents  to  37  cents,  or 
an  advance  in  excess  of  100  per  cent. 

So  far  as  the  carriers  are  concerned,  the  minimum  weight 

should  not  be  of  material  interest,  so  long  as  the  rate  is  adjusted 

to  the  minimum  weight.    A  minimum  weight  of  12,000  pounds 

with  a  rate  of  30  cents  will  produce  a  revenue  of  $36  per  car, 

while  a  minimum  weight  of  20,000  pounds  with  an  18-cent  rate 
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'  will  produce  the  same  revenue.  *  But  using  the  table  of  weights 
supplied  by  the  carriers'  rate  expert,  it  will  be  found  that  the  two 
cars  moving  from  Bloomington,  Illinois,  carried  a  weight  of 
27,000  pounds,  and  presuming  that  one  of  these  cars  carried  the 
actual  minimum  weight  of  12,000  pounds  would  leave  16,200 
pounds  weight  in  the  other  car;  on  this  latter  car  the  carrier 
would  be  paid  at  the  rate  of  30  cents  per  hundred  pounds,  and 
would  thus  secure  a  greater  revenue  than  with  a  20,000  pound 
minimum  and  an  18-cent  rate. 

The  same  justification  was  oflFered  by  the  carriers  for  the 
advance  in  these  rat6s  as  applied  upon  agricultural  implements, 
namely,  a  higher  valuation  in  the  past  few  years,,  and  especially 
so  upon  furniture,  considering  the  different  classes  that  might 
enter  into  a  mixed  carload,  the  effect  upon  the  interstate  adjust- 
mentj  and  the  need  for  greater  revenue. 

The  Commission's  chief  rate  expert  testified  that  there  was 
an  apparent  discrimination  in  one  rate  upon  furniture,  in  that 
the  same  rate  upon  a  carload  of  kitchen  tables,  as  applied  upon 
a  carload  of  mahogany  dressers,  would  appear  unreasonably 
high  in  the  one  case,  and  unreasonably  low  in  the  other,  due  to 
the  value  of  the  commodity  and  the  liability  to  damage.  But 
to  make  a  different  adjustment  upon  furniture  between  points 
in  the  state  of  Missouri  at  this  time  would  be  discriminating 
against  the  Missouri  producer  or  jobber,  as  the  carrier  has  es- 
tablished a  one-rate  basis  from  interstate  points,  and  established 
such  basis  upon  much  lower  rates  than  is  proposed  for  effective- 
ness in  the  state  of  Missouri  and  many  of  those  rates  based  on 
minimum  weight  of  20,000  pounds. 

The  Commission's  chief  rate  expert  pointed  out  that  Leland's 
southwestern  line  tariff  No.  15  carries  a  number  of  commodity 
rates  from  St.  Louis  and  Central  Freight  Association  territory 
to  Oklahoma  points,  minimum  weight  20,000  pounds,  and  much 
lower  than  third  class.  The  rate  from  St.  Louis  to  Afton,  Okla- 
homa, is  the  class  A  rate,  minimum  weight  20,000  pounds,  to 
Vinita,  Oklahoma,  2  cents  over  class  A;  to  White  Oak,  Okla- 
homa, 4  cents  over  class  A ;  from  Cincinnati  territory  to  groups 
2,  8,  and  4  in  Oklahoma,  rates  are  all  based  on  minimum  weight 
20,000  pounds,  regardless  of  size  of  car  used,  and  are  much 
lower  than  the  fourth-class  rate,  although  it  embraces  furniture 
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that  in  Missouri  would  be  rated  second  class  under  the  carriers' 
proposal. 

In  addition  to  the  foregoing  it  was  testified  that  the  carriers 
are  now  voluntarily  naming  rates  from  interstate  points  to 
Missouri  points,  based  on  minimum  weight  of  20,000  pounds, 
regardless  of  size  of  car  used,  and  that  such  ratea  are  much  lower 
than  proposed  for  Missouri  traflSc.  One  of  the  most  striking 
examples  of  this  proposed  discrimination  will  be  found  in  the 
rate  on  furniture  from  Kockford,  Illinois,  to  Joplin,  Missouri. 
The  carriers  propose  a  50-cent  rate  with  varying  minimums  in 
their  new  schedule,  while  carrying  a  30-cent  rate  from  Eockford, 
Illinois,  on  a  minimum  weight  of  20,000  pounds,  r^ardless  of 
size  of  car  used,  and  regardless  of  the  classification  of  the  furni- 
ture shipped.  The  Missouri  rate  above  quoted  is  based  upon  the 
third-class  furniture  commodity,  but  if  a  second-class  furniture 
commodity  were  shipped,  the  rate  would  be  in  excess  of  65  cents, 
thus  making  the  rate  from  St.  Louis  more  than  double  the  rate 
from  Eockford,  Illinois,  while  the  traffic  from  Eockford  would 
probably  pass  through  St.  Louis'  in  transit. 

Witness  Sangster  introduced  numerous  exhibits  tending  to 
show  that  the  carriers  did  not  observe  the  classification  rate  upon 
furniture  in  their  interstate  tariffs,  although  rates  were  often 
based  on  the  low  12,000  pound  minimum,  one  example  being  the 
rate  to  Houston,  Texas,  from  St.  Louis,  the  minimum  weight 
being  12,000  for  a  40-foot  car  and  a  rate  of  85  cents,  while  the 
third-class  rate  between  the  same  two  points  is  $1.04,  thus  mak- 
ing a  reduction  of  19  cents  per  100  pounds,  and  permitting  a 
12,000  pound  minimum  in  a  40-foot  car,  in  lieu  of  the  36  as  pro- 
posed in  Missouri. 

From  the  foregoing  exhibit,  it  will  be  noted  that  the  statutory 
rate  in  Missouri  is  lower  than  applies  in  any  surrounding  state, 
while  the  third-class  rate,  which  is  used  as  the  proposed  rate  of 
the  carriers,  is  higher  than  that  applying  in  Oklahoma,  Iowa, 
Arkansas,  or  Illinois.  If  the  schedule  B  rate  for  300  miles  were 
used  it  would  show  a  rate  of  52  cents,  which  is  only  exceeded  in 
the  state  of  Kansas,  where  the  low  minimum  is  used. 

The  Commission  is  of  the  opinion  that  a  20,000  pound  mini- 
mum is  a  fair  and  reasonable  minimum  upon  furniture,  and  that 
some  adjustment  should  be  made  in  the  rate,  as  agricultural  im- 
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plements,  farm  wagons,  and  furniture  should  not  move  upon  the 
same  rate,  and  the  carriers  appear  to  have  justified  their  appli- 
cation for  an  advance  in  the  rate,  though  not  justifying  a  return 
to  the  classification  basis. 

TABLE  NO.  38. 

COMPARATIVE  STATEMENT  OP  RATES  ON  OIL.  PETROLEUM.  AND  ITS 
PRODUCTS  (EXCEPT  FUEL  OR  GAS),  CARLOADS.  RATES  IN  CENTS 
PER  100  POUNDS. 


MUeB. 

MI*- 
souri. 

5 

4.90 

25 

6.16 

50 

7.00 

75 

7.84 

100 

8.40 

125 

9  85 

150 

11.30 

175 

12.75 

200 

14.20 

225 

16.52 

250 

17.10 

300 

18.00 

Pro- 
posed. 


6.0 
8.0 
11.0 
13.0 
15.0 
17.5 
20.0 
21.0 
22.0 
22.5 
23.0 
24.0 


♦Iowa. 


4.9 
5.9 
7.0 

7.7 
8.4 
9.8 
11.3 
12.7 
14.2 
15.9 
17.1 
20.0 


Ne- 
braska. 


4.41 

5.67 

7.28 

8.82 

10.43 

11.47 

13.58 

15.12 

16.73 

18.12 

19.88 

23.03 


Kan- 


2.5 
4.5 
5.5 
6.5 
7.0 
7.5 
8.0 
8.5 
9.0 
9.5 
10.0 
11.5 


Okla- 
lioma. 


Arkan- 


4.0 
8.0 
10.0 
11.5 
12.5 
14.0 
15.5 
17.0 
18.0 
19.0 
19.5 
21.0 


•nii- 

nola. 


4.8 
7.2 
9.0 
10.5 
12.0 
13.2 
14.4 
15.0 
15.6 
16.4 
16.8 
18.1 


•Min- 
nesota. 


4.8 
6.4 
8.3 
10.3 
12.2 
14.2 
16.2 
18.1 
20.1 
21.3 
22.0 
24.0 


*  Cias5}itlcation  basis,   fifth  class,   used. 

Petroleum  Oil  and  Its  Products. — The  western  classification 
rating  upon  petroleum  oil  and  its  related  commodities  is  fifth 
class  in  carloads  and  third  class  in  less  than  carloads.  This 
basis  apparently  was  in  eflFect  in  Missouri  until  IN'ovember  1, 
1906,  when  the  Railroad  and  Warehouse  Commission  issued 
amendment  No.  5  to  its  freight  schedule  N"o.  1,  providing  rates  on 
both  carloads  and  less  than  carload  traffic  throughout  the  state. 

The  carriers  now  come  to  the  Commission  and  ask  that  the 
classification  be  restored,  resulting  in  an  advance  on  carload 
traffic  of  from  50  to  100  per  cent  in  so-called  A  schedule  terri- 
tory, and  from  70  per  cent  to  in  excess  of  200  per  cent  in  B 
schedule  territory. 

The  testimony  shows  that  the  competition  between  the  Stand- 
ard Oil  Company  and  the  independent  oil  companies  is  very 
strong,  and  the  independent  oil  companies  contend  that  low 
less-than-carload  rates  must  be  maintained  in  order  to  produce 
competition  within  the  state,  due  to  dififerent  methods  of  trans- 
portation used  by  the  Standard  Oil  and  the  independent  oil 
companies;  the  former  company  having  regular  tank  stations 
where  oil  is  shipped  in  carloads  and  distributed  therefrom  in 
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wagons  to  intermediate  points^  while  the  independent  companies 
must  deliver  from  their  tank  station  by  rail  in  less  than  carload 
lots.  The  commercial  conditions  of  the  distribution  of  oil  is  a 
matter  which  cannot  enter  into  the  making  of  the  rate  by  the 
Commission. 

In  Ponchatoula  Farmers'  Asafo.  v.  Illinois  C.  R.  Co.  19  Inters. 
Cora.  Rep.  1.  c.  516,  it  is  said:  "While  it  is  within  the  power 
of  the  Commission  to  guard  the  public  against  unreasonable 
charges,  or  imduly  discriminatory  practices  on  the  part  of  a 
particular  carrier,  the  vicissitudes  of  competition  among  shippers 
cannot  be  compensated  for  in  the  freight  rate.'' 

The  testimony  shows  that  the  price  of  oil  has  greatly  de- 
creased since  the  Railroad  and  Warehouse  Commission  schedule 
became  effective,  the  retail  price  of  gasolene  at  that  time  being 
approximately  16  cents,  and  the  time  of  the  hearing  approxi- 
mately 10  cents.  It  is  further  stated  that  the  transportation  con- 
ditions have  changed  to  the  advantage  of  the  carrier,  in  that 
oil  was  shipped  at  the  time  the  foregoing  rates  were  made  largely 
in  wooden  barrels,  and  it  was  necessary  for  the  carriers  to  pro- 
vide special  cars  for  the  movement  of  the  commodity,  on  account 
of  liability  of  damaging  other  traffic  in  transit,  while  at  the 
present  time  shipments  are  made  in  iron  barrels  and  can  be 
forwarded  in  cars  with  other  traffic.  The  handling  of  iron 
barrels  results  in  a  less  hazardous  traffic  than  the  handling  of 
wooden  barrels. 

The  foregoing  exhibit  shows  that  the  Railroad  and  Ware- 
house Commission's  schedule  is  approximately  the  same  as  that 
in  Iowa  and  lower  than  that  in  any  other  state,  with  the  ex- 
ception of  Kansas,  and  the  testimony  was  to  the  effect 'that  the 
Supreme  Court  of  the  United  States  had  held  the  Kansas  statute 
invalid. 

The  proposed  rate  of  the  carriers  will  be  found  to  be  the 
highest  scale  existing  in  any  of  the  surrounding  states,  and  in 
this  connection  it  should  be  understood  that  the  proposed  rate 
of  the  carriers  is  the  classification  rate  applicable  in  schedule  A 
territory,  and  if  schedule  B  territory  were  used,  the  rate  at  300 
miles  in  lieu  of  24  cents  would  be  87  cents  with  a  proportionate 
increase  at  all  other  points  in  the  scale. 

The  testimony  of  the  Commission's  chief  rate  expert  was 
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to  the  effect  tliat  the  carriers  do  not  apply  the  fifth-^^lass  rate 
on  interstate  traffic  where  oil  moves  in  any  volume^  and  it  was 
shown  that  the  rate  from  the  mid-country  field  which  embraces 
the  oil-producing  territory  of  Oklahoma  and  Kansas  to  St.  Louis, 
Missouri,  an  average  haul  in  excess  of  400  miles  through  B  terri- 
tory in  Missouri,  and  throu^  'much  higher-rated  territory,  to 
wit,  Kansas  and  Oklahoma,  was  17  cents  per  100  pounds.  For 
a  400-mile  haul  in  B  territory  the  carriers  propose  a  rate  of  42 
cents,  and  for  a  400-mile  haul  in  A  territory  a  rate  of  26^  cents. 
The  unreasonableness  of  the  carriers'  proposed  scale  is  clearly 
shown  in  the  foregoing  comparison. 

It  was  testified  that  the  usual  basis  of  commodity  rates  upon 
petroleum  oil  and  its  products  is  70  per  cent  of  the  fifth-class 
rate  on  carload  shipments  and  70  per  cent  of  the  third-class  on 
less-than-carload  shipments. 

The  basis  of  the  Railroad  and  Warehouse  Commission's  scale 
is  not  available,  nor  is  it  upon  a  plan  that  can  be  worked  out 
easily.  The  carload  rate  starts  at  4.9  cents  and  advances  for 
each  aditional  5  miles  .28  cents,  and  then  advances  .42  cents 
for  each  10  miles,  then  .28  cents  for  ten  miles,  then  .36  cents 
for  20  miles,  then  .56  cents  for  20  miles,  and  for  the  next  25 
miles  an  advance  of  1.45  cents,  thus  continuing  throughout  the 
schedule.  This  basis  of  rates  violates  all  scientific  principles  of 
rate  making,  as  the  rate  of  increase  should  lessen  as  the  distance 
increases,  while  in  the  Railroad  and  Warehouse  Commission 
scale  the  rate  of  increase  rises  as  the  distance  increases. 

The  Commission  is  of  the  opinion  that  both  carload  and  less- 
than-carload  rates  on  oil  should  be  revised  to  proper  basis, 
which  will  bring  about  both  increases  and  decreases  in  the  scaJe, 
but  will  equably  distribute  the  burden  between  the  various  hauls 
and  establish  the  rate  upon  a  sound  rate-making  basis. 

It  is  apparent  that  the  intention  was  to  apply  this  rate  upon 
refined  oil,  leaving  the  class  D  rate  to  apply  upon  crude  oil, 
road-making  oils  and  residuums,  known  as  fuel  oils,  and  the 
readjustment  of  this  scale  will  cause  the  class  D  rates  to  be 
higher  at  certain  points  in  the  so-called  B  schedule  territory  than 
the  commodity  rates,  and  the  order  should  therefore  provide 
that  the  rates  named  in  this  schedule  shall  apply  as  maximums 
upon  crude,  road-making  and  fuel  oils. 
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Other  CammodUies  Considered, — In  addition  to  the  general 
commodities  heretofore  covered  the  carriers^  petitions  embrace 
advances  upon  specific  commodity  rates  on  various  other  com- 
modities. The  term,  "specific  compaodity  rates,"  refers  to  ship- 
ments from  one  or  more  points  of  origin  to  one  or  more  points 
of  destination,  and  do  not  apply  generally  throughout  the  state, 
nor  are  such  commodity  rates  named  upon  a  mileage  schedule 
for  general  application,  and  it  will  be  necessary  to  treat  each  of 
these  subjects  separately. 

Barytes,  Tiff,  Ore  and  Ore  Products. — The  applications  are 
to  advance  the  specific  commodity  rates  1  cent*  per  100  pounds. 
Little  testimony  was  introduced,  except  as  covering  barytes  or 
tiff. 

The  carriers  propose  to  advance  the  rate  on  barytes,  tiff,  cal- 
careous spar,  earth,  red  iron,  graphite,  kaolin,  and  ocher  spar 
in  straight  or  mized  carloads  1  cent  per  100  pounds.  The  rail- 
roads' rate  expert  testified  that  there  were  a  number  of  specific 
rates,  particularly  on  the  lines  of  the  Frisco,  Rock  Island,  Mis- 
souri Pacific,  and  Iron  Mountain,  and  that  it  was  not  believed 
that  the  advance  would,  materially  affect  the  industries;  that 
barytes  had  a  value  of  $8.50  per  ton  at  point  of  origin  and  loaded 
from  40,000  to  60,000  pounds  per  car,  and  that  the  rate  ranged 
from  2  cents  to  7  cents  per  100  pounds. 

The  producers  of  barytes  appeared  and  protested  vigorously, 
stating  that  at  the  present  time  the  adjustment  was  such  as 
to  prohibit  their  meeting  interstate  competition. 

The  testimony  is  not  sufficient  to  justify  the  granting  of  the 
carriers'  petition.  These  rates  are  not  upon  a  mileage  schedule, 
but  are  specific  for  various  distances,  ranging  from  45  to  190 
miles,  and  these  specific  rates  were  not  put  in  evidence  and 
cannot  be  tested,  and  the  petition  of  the  carriers  to  increase  them 
must  be  denied. 

Mill  Logs. — The  carriers  propose  to  advance  the  present  mile- 
age scale  10  per  cent,  making  rates  end  in  one-quarter  and  one- 
half  cents. 

The  present  mileage  scale  is  the  Railroad  and  Warehouse 
Commission  scale,  adopted  April  1,  1905,  and  to  advance  this 
scale  10  per  cent  would  produce  rates  upon  mill  logs  that  would 
closely  approximate  the  new  lumber  rate.    The  original  applica- 
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tion  of  the  carriers  was  to  advance  these  rates, to  the  lumber 
scale,  but  it  was  testified  by  the  carriers'  rate  expert  that  such 
an  advance  would  stop  the  movement  of  mill  logs  into  St.  Louis 
and  Kansas  City,  where  they  are  used  fon  making  veneering, 
baskets,  and  material  of  that  character. 

Mill  logs  certainly  are  not  as  valuable  as  lumber,  and  not 
as  valuable  as  cross-ties.  There  is  a  considerable  loss  in  the 
milling  of  the  commodity,  and  little,  if  any,  liability  in  transit, 
and  to  permit  the  carriers  to  advance  these  rates  10  per  cent 
would  in  numerous  instances  place  the  mill  log  rate  *in  excess 
of  the  tie  rate. 

The  record  does  not  contain  sufficient  testimony  showing  the 
necessity  of  this  advance,  and  carriers^  application  will  be  de- 
nied. 

Mine  Props  and  Mine  Caps, — The  carriers  ask  that  this  com- 
modity be  given  the  cordwood  rates  as  minimums. 

The  Commission  has  heretofore  found  that  mine  props  and 
mine  caps  should  take  the  cordwood  rate  as  maximums,  and 
will  so  order. 

Ore  and  Ore  Products, — The  original  application  of  the  car^ 
rier  was  to  advance  these  rates  1  cent  per  100  pounds,  which  was 
stated  was  about  a  10  per  cent  advance,  but  the  supplemental 
petition  asked  that  the  rate  be  given  a  maximum  advance  of  20 
cents  per  ton  and  a  minimum  advance  of  5  cents  per  ton. 

Keference  is  had  to  specific  rates  applying  on  ores  from  the 
southern  part  of  the  state,  and  it  is  stated  that  the  Mississippi 
River  &  Bonne  Terre,  Frisco,  and  Iron  Mountain  railroads  are 
the  most  directly  interested.  No  testimony  as  to  the  specific 
rates  was  put  into  the  record,  and  the  Commission  is  unable  to 
find  that  the  present  specific  rates  are  unreasonable,  and  there- 
fore the  carriers'  application  as  to  these  rates  must  be  denied. 

Drain  Tile, — The  carriers  ask  that  the  specific  rates  be  ad- 
vanced where  such  rates  are  not  equal  to  1  cent  above  the  brick 
rates. 

This  application,  like  those  immediately  preceding,  treats 
of  specific  rates  which  are  not  before  the  Commission,  and  a 
general  advance  in  specific  commodity  rates  may  produce  dis- 
crimination, by  causing  higher  state  than  interstate  rates  to 
apply  where  similar  hauls  are  involved,  and  the  Commission 
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cannot  grant  general  advances  upon  rates  covering  conditions 
that  are  not  specifically  presented.  Many  commodity  tariffs 
in  the  Commission's  files  shovr  that  drain  tile  is  carried  at  the 
brick  rates,  and  upon  the  testimony  the  carriers'  application 
must  be  denied. 

Sewer  Pipes. — The  carriers  ask  that  the  specific  commodity 
rates  now  in  existence  be  advanced  1  cent  per  100  pounds  observ- 
ing class  E  rates  as  maximums. 

As  heretofore  stated  this  is  a  proposition  to  advance  specific 
rates  without  an  investigation  into  the  conditions  surrounding 
the  making  of  the  specific  rate,  and  the  testimony  is  not  sufficient 
to  justify  such  action,  and  the  carriers'  application  will  be  de- 
nied. 

Canned  Goods. — The  carriers  ask  to  be  permitted  to  advance 
all  specific  commodity  rates  10  per  cent,  with  a  minimum  ad- 
vance of  1  cent  per  100  pounds.  Wherever  specific  commodity 
canned  goods  rates  that  are  in  effect  in  Missouri  at  the  present 
time  have  been  voluntarily  made  by  the  carriers,  and  some  of 
these  rates,  as  the  specific  commodity  rates  on  the  other  com- 
modities heretofore  covered,  have  been  in  existence  for  many 
years,  and  the  burden  of  proof  of  justifying  an  advance  is  placed 
by  law  upon  the  carrier,  the  Commission  cannot  permit  these 
advances  without  specific  information  as  to  each  advance  and 
the  reason  therefor,  and  the  application  will  therefore  be  denied. 

Ice  in  Carloads. — ^The  carriers  ask  to  be  permitted  to  advance 
specific  commodity  rates  10  per  cent,  with  a  minimum  advance 
of  10  cents  per  ton.  This  is  similar  to  the  previous  specific  com- 
modities referred  to  and  the  testimony  not  being  sufficient  to 
justify  the  advance,  the  petition  will  be  denied. 

HoAf  and  Straw  Carloads, — The  carriers  ask  to  be  permitted 
to  advance  this  commodity  10  per  cent,  with  a  minimum  advance 
of  2  cents  per  100  pounds,  observing  the  class  rates  as  maxi- 
mums. 

The  Commission's  chief  rate  expert  testified  that  the  rates 
upon  hay  between  points  in  Missouri  are  higher  to-day  than 
exist  in  surrounding  states,  as  Missouri  is  one  of  the  few  states 
that  have  not  adopted  commodity  rates  to  govern.  He  further 
testified  that  the  carriers  did  not,  as  a  general  proposition, 
observe  the  class  rates  on  interstate  movements,  and  to  permit 
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this  advance  on  state  traffic,  would  bring  about  greater  dis- 
crimination than  now  exists. 

The  burden  of  proof  is  upon  the  carriers  and  little  testimony 
was  offered  in  support  of  this  advance,  and  for  the  reasons 
heretofore  stated,  the  same  must  be  denied. 

Broom  Com  Carloads. — The  carriers  ask  to  be  permitted  to 
cancel  all  specific  commodity  rates  on  broom  corn  and  to  apply 
class  rates  in  lieu  thereof.  The  only  testimony  offered  by  the 
carriers  in  support  of  this  advance  was  to  the/  effect  that  most  of 
the  broom  corn  which  moved  into  Missouri  comes  from  interstate 
points  at  commodity  rates;  therefore,  if  the  carriers  should  be 
permitted  to  cancel  the  commodity  rates  in  Missouri,  thus  forc- 
ing the  application  of  higher-class  rates,  it  would  result  in  dis- 
crimination against  state  traffic  in  favor  of  interstate  traffic 
where  commodity  rates  are  maintained. 

The  burden  being  upon  the  carrier  and  the  increase  not 
justified,  the  application  will  be  denied. 

Flour  and  Feed  Stuffs,  Less-thanrCarload,  Minimum  Weight 
10,000  Pounds. — The  carriers  ask  to  be  permitted  to  cancel  com- 
modity rates  existing  upon  the  foregoing  and  apply  class  rates  in 
lieu  thereof. 

The  railroads'  rate  expert  testified  that  this  rate  was  brought 
about  by  reason  of  the  action  of  the  legislature  in  1875  fixing 
rates  on  flour  in  lots  of  fifty  barrels,  and  that  the  adjustment 
was  extended,  by  the  railroads  to  cover  other  commodities. 

This  statement  is  incorrect,  as  the  10,000  pound  minimum 
on  grain  and  grain  products  is  by  virtue  of  amendment  No.  1 
to  Railroad  and  Warehouse  Commission  Maximum  Freight 
Schedule  No.  1,  effective  April  1,  1905. 

The  only  justification  that  the  carriers  offered  was  that  the 
rate  might  have  been  used  to  considerable  extent  at  one  time, 
but  there  is  no  necessity  at  the  present  time,  because  class  rates 
exist.  This  same  condition  that  exists  to-day  must  have  existed 
at  the  time  this  rate  was  made,  and  having  been  made  by  the 
Eailroad  and  Warehouse  Commission,  the  same  will  not  be  dis- 
turbed by  this  Commission  without  proof  of  its  unreasonable- 
ness. 

The  carriers  have  failed  to  justify  these  increases,  and  they 

should  not  be  allowed. 

The  Commission  finds,  from  all  the  evidence  in  these  cases. 
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that  the  following  maximum  commodity  freight  rates,  rulea, 
regulations,  and  classifications  are  reasonable  and  just  for  the 
transportation  of  the  commodities  herein  named  over  the  lines 
of  the  applicant  carriers,  parties  hereto,  between  points  wholly 
within  this  state,  and  the  same  are  hereby  prescribed  as  follows: 
Hem  No.  1.  The  rates  named  herein  shall  apply  to  th« 
transportation  of  property  between  points  wholly  within  this: 
state,  and  shall  be  subject  to  the  following  rules,  regulation^ 
and  requirements  taking  precedence  in  the  order  named: 

A.  Those  named  herein. 

B.  Those  named  in  orders  of  this  Commission  heretofore  or 
hereafter  issued, 

C.  Those  contained  in  orders  of  the  former  Board  of  Rail- 
road and  Warehouse  Commissioners  of  this  state. 

D.  Western  classification. 

E.  Western  trunk  lines'  rule  circular. 

F.  Individual  exception  sheets  issued  by  the  carriers. 

Item  No.  6.  Where  western  classification  is  referred  to  here- 
in, same  is  intended  to  refer  to  Agent  R.  C.  Fyfe's  P.  S.  C.  Mo. 
'No.  2,  and  supplements  thereto  or  reissues  thereof,  which  have 
been  approved  by  this  Commission. 

Where  western  trunk  lines'  circular  is  referred  to  herein, 
same  is  intended  to  refer  to  Agent  E.  B.  Boyd's  P.  S.  C.  Mo. 
No.  38,  and  supplements  thereto  or  reissues  thereof,  which  have 
been  approved  by  this  Commission. 

Hem  No.  10.  Unless  otherwise  provided  for  herein,  freight 
transported  under  this  tariff  in  addition  to  the  rates  named 
herein  will  be  subject  to  the  current  rules  and  regulations  relat- 
ing to  diversion,  reconsignment,  stopping  in  transit,  switching 
and  transit  privileges  as  are  lawfully  provided  in  tariffs  on  file 
with  >>his  Commission,  together  with  all  other  privileges,  charges, 
and  rules  which  in  any  way  decrease  the  amount  to  be  paid  on 
any  shipment  as  stated  in  this  tariff,  or  which  increases  the  value 
of  the  service  to  the  shipper. 

Item  No.  15.  Nothing  contained  herein  shall  be  construed 
as  approving  the  uniform  bill  of  lading  as  contained  in  the 
western  classification  where  any  part  of  such  uniform  bill  of 
lading  conflicts  with  the  laws  of  this  state. 

Item  No.  20.  The  rates  named  herein  on  live  stock  are  sub- 
ject to  the  valuations  named  in  the  western  classification. 
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Item  No.  25.  In  computing  charges  under  the  rates  named 
herein,  fractions  of  a  cent,  one  to  five-tenths  shall  be  dropped,  and 
six  to  nine-tenths  shall  be  called  one. 

Item  No.  SO.  When  a  carrier  receives  an  order  for  a  car  or 
cars  of  specified  size  or  carrying  capacity,  such  as  are  commonly 
in  use  on  its  line,  not  specifically  devoted  to  some  other  service, 
and  the  carrier,  for  his  own  convenience,  furnishes  a  car  or  care 
of  a  greater  length  or  greater  carrying  capacity  than  ordered,  the 
shipment  must  be  accepted  and  billed  by  the  carrier,  subject  to 
the  minimum  weight  applicable  upon  the  equipment  ordered,  and 
the  forwarding  agent  shall  make  the  following  notation  upon 
bill  of  lading  and  way  bill:    "Car  subject  to  minimum  weight 

of  pounds  ordered:"    Provided,  that  if  the  shipper 

takes  advantage  of  the  larger  car  and  loads  same  in  excess  of 
the  carrying  capacity  of  the  equipment  ordered,  the  shipment 
shall  be  delivered  subject  to  the  minimum  weight  applicable  upon 
the  size  of  car  necessary  to  carry  the  load. 

Item  No.  35.  Rates  named  in  Item  No.  200  as  applying 
upon  brick  shall  apply  upon  the  following  commodities  in  straight 
or  mixed  carloads : 

Brick,  building,  and  paving  (except  bath  and  enameled) ; 
brick,  fire;  blocks  (cement),  building  or  paving,  plain  or  orna- 
mental; blocks  (concrete)  J  building  or  paving,  plain  or  orna- 
mental; blocks  (artificial  stone),  building  or  paving,  plain  or 
ornamental;  blocks  (creosoted),  paving,  straight  carloads;  blocks 
(segment  sewer)  ;  clay  conduits;  clay,  fire;  fire  proofing;  hollow 
building  tile ;  stone,  dressed,  not  figured,  lettered  or  polished. 

Minimum  weight  shall  be  50,000  pounds,  except  where  cars 
are  loaded  to  full  visible  carrying  capacity,  in  which  event  actual 
weight  will  govern. 

Item  No.  40.  Rates  named  in  item  No.  205  as  applying  upon 
cement  shall  apply  upon  shipments  of  cement,  lime,  stucco,  plas- 
ter, and  cement  plaster  in  straight  or  mixed  carloads,  minimum 
weights  as  follows : 

Cement,  38,000  pounds;  plaster  and  stucco,  30,000  pounds; 
lime,  24,000  pounds. 

Mixed  carload  shipments  shall  take  the  highest  minimum 
weight  of  any  conmiodity  contained  in  the  car. 

Item  No.  45.  Rates  named  in  item  No.  210  as  applying  upon 
wheat  shall  apply  upon  wheat,  flour,  flax  seed,  millet  seed,  and 
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Hungarian  seed,  and  articles  taking  the  same  rates  as  shown  in 
western  trunk  line  circular.     Minimum  wei^ts  as  follows : 

Grain,  10  per  cent  less  than  marked  capacity  of  car,  except 
where  cars  are  loaded  to  full  visible  carrying  capacity,  in  which 
event  actual  weight  will  govern. 

Grain  prodjicts,  30,000  pounds. 

Item  No.  50,  Rates  named  in  item  No.  215  as  applying  upon 
com  will  apply  upon  corn,  oats,  barley,  and  articles  taking  same 
rates  as  shown  in  western  trunk  line  circular.  Minimum  weight 
as  follows: 

Oats,  30,000  pounds.  Grain  (other  than  oats)  10  per  cent 
less  than  marked  capacity  of  car,  except  where  cars  are  loaded 
to  full  visible  carrying  capacity,  in  which  event  actual  weight 
will  govern. 

Grain  products,  30,000  pounds. 

Item  No.  65.  Eates  named  in  item  No.  220  as  applying  upon 
cattle  shall  apply  on  cattle  in  single  deck  cars,  calves  in  single 
or  double  deck  cars,  sheep  and  hogs  in  double  deck  cars,  either 
common  or  palace  cars.     Minimum  weights  as  follows : 

35  feet,  6  inches  to  and  including  35  feet,  6  inches  in  length, 
inside  measurement,  20,000  pounds ;  cars  over  35  feet,  6  inches 
to  and  including  37  feet,  1  inch  in  length,  inside  measurement, 
22,000  pounds;  cars  over  37  feet,  1  inch  to  and  including  40 
feet  in  length,  inside  measurement,  24,000  pounds;  cars  over 
40  feet  in  length,  inside  measurement,  26,000  pounds. 

Item  No.  60.  Rates  named  in  item  No,  225  shall  apply  on 
hogs,  in  single  deck  cars,  either  common  or  pala«e  cars.  Mini- 
mum weights  as  follows: 

Cars  over  33  feet,  6  inches  to  and  including  35  feet,  6  inches 
in  length,  inside  measurement,  15,500  pounds;  cars  over  35 
feet,  6  inches  to  and  including  37  feet,  1  inch  in  length,  inside 
measurement,  17,000  pounds;  cars  over  37  feet,  1  inch  to  and 
including  40  feet  in  length,  inside  measurement,  18,500  pounds ; 
cars  over  40  feet  in  length,  inside  measurement,  20,000  pounds. 

Item  No.  65.  Rates  named  in  item  No.  230  shall  apply  on 
sheep  in  single  deck  cars,  either  conunon  or  palace  cars,  minimum 
weight  as  follows: 

Cars  over  33  feet,  6  inches  to  and  including  35  feet,  6  inches 

in  length,  inside  measurement,  10,500  pounds;  cars  over  35  feet, 

6  inches  to  and  including  40  feet  in  length,  inside  measurement, 
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13,500  pounds.     Cars  over  40  feet  in  length,  inside  measure- 
ment, 15,000  pouncls. 

Item  No.  70.  Kates  named  in  items  Nos.  220,  225  and  230 
apply  upon  shipments  of  cattle,  calves,  hogs,  or  sheep  in  condi- 
tion for  slaughter.  Shipments  of  cattle,  calves,  hogs,  or  sheep 
as  stockers  or  feeders  shall  be  governed  by  rules  ncuned  in  items 
Nos.  55,  60,  and  65  as  to  minimum  weights,  but  shall  take  75 
per  cent  of  the  rates  named  in  items  Nos.  220,  225,  and  230 
respectively. 

Item  No.  75.  Eates  named  in  item  No.  136  will  apply  upon 
shipments  of  horses,  mules,  or  asses,  in  straight  or  mixed  car- 
loads, in  either  standard  or  palace  cars.  Minimum  weight  as 
follows : 

Cars  over  33  feet,  6  inches  to  and  including  35  feet,  6  inches 
in  length,  inside  measurement,  22,000  pounds.  Cars  over  35 
feet,  6  inches  to  and  including  36  feet,  6  inches  in  length,  inside 
measurements,  23,000  pounds;  cars  36  feet,  6  inches  to  and  in- 
cluding 37  feet,  6  inches  in  length,  inside  measurements,  23,690 
pounds ;  cars  37  feet,  6  inches  to  and  including  38  feet,  6  inches  in 
length,  inside  measurements,  24,380  pounds.  Cars  38  feet,  6 
inches  to  and  including  39  feet,  6  inches  in  length,  inside  meas- 
urements, 25,070  pounds ;  cars  39  feet,  6  inches  to  and  including 
iO  feet,  6  inches  in  length,  inside  measurements,  25,760  pounds. 
Cars  over  40  feet,  6  inches  in  length,  inside  measurements,  add  8 
per  cent  for  each  added  foot  (or  fraction  thereof)  to  minimum  for 
36  feet,  6  inches  cars. 

Item  No.  8D.  The  rates  named  in  item  No.  240  as  applying 
upon  lumber  shall  apply  upon  lumber  and  articles  taking  same 
rates  and  with  like  arbitraries  for  articles  basing  over  or  under 
the  lumber  rates  as  shown  in  western  trunk  line  circular.  Mini- 
mum weights  as  follows: 

Lumber  and  articles  basing  on  the  lumber  rate,  except  those 
named  below: 

'Cars  under  36  feet  in  length,  inside  measurements,  30,000 
pounds;  cars  36  feet  and  over  in  length,  inside  measurements, 
34,000  pounds. 

Cedar  Posts  and  Poles. — Cars  under  36  feet  in  length,  inside 
measurements,  24,000  pounds;  cars  36  feet  and  over  in  length, 
inside  measurements,  30,000  pounds. 

Bash  J  Doors,  and  Blinds. — Cars  under  36  feet  in  length,  inside 
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measurements,  20,000  pounds;  cars  36  feet  and  over  in  length, 
inside  measurements,  24,000  pounds. 

Tan  Bark, — Cars  under  36  feet  in  length,  inside  measure- 
ments, 20,000  pounds;  cars  86  feet  and  over  in  length,  inside 
measurements,  24,000  pounds ;  on  open  cars,  30,000  pounds. 

Item  No.  85.  Rates  named  in  item  No.  245  shall  apply  on 
wooden  railroad  cross-ties  in  carloads,  minimum  weight  as  fol- 
lows: 

In  cars  under  36  feet  in  length,  inside  measurement,  34,000 
pounds.  In  cars  36  feet  to  and  including  37  feet,  6  inches  in 
length,  inside  measurement,  36,000  pounds ;  in  cars  over  37  feet, 
6  inches  in  length,  inside  measurement,  40,000  pounds. 

Item  No.  90.  Rates  named  in  item  No.  250  as  applying  on 
cordwood  shall  apply  upon  shipments  of  cordwood,  mine  props, 
and  mine  caps  in  straight  or  mixed  carloads.  Minimum  weight 
as  follows : 

Cars  under  36  feet  in  length,  inside  measurement,  30,000 
pounds ;  cars  36  feet  to  and  including  37  feet,  6  inches  in  length, 
inside  measurement,  35,000  pounds ;  cars  over  37  feet,  6  inches 
in  length,  inside  measurement,  40,000  pounds. 

Item  No.  95.  Rates  named  in  item  No.  255  shall  apply  on 
salt,  carloads,  minimum  weight,  37,500  pounds. 

Item  No.  100.  Rates  named  in  item  No.  260  as  applying 
upon  stone  shall  apply  upon  stone,  rough,  undressed,  not  further 
finished  than  rough  sawed;  rock,  crushed  (other  than  covered 
by  item  No.  106) ;  limestone,  crushed  (other  than  covered  by 
item  No.  106) ;  sand  (except  silica  refined)  ;  gravel,  chats  (other 
than  as  covered  by  item  No.  105) ;  cinders;  clay  (except  fire) 
and  conmaon  dirt.  Minimum  carload  weight  shall  be  the  marked 
capacity  of  car,  except  where  cars  are  loaded  to  full  visible  carry- 
ing capacity,  in  which  event  actual  weights  will  govern. 

Item  No.  105.  Upon  shipments  of  stone,  rock,  or  limestone, 
broken,  crushed,  or  ground,  and  chats  consigned  to  officials  of  the 
state  or  county  to  be  used  in  building  public  highways,  the  charge 
shall  not  exceed  6  mills  per  ton  mile,  with  a  minimum  charge 
of  40  cents  per  ton  for  each  line  carrying.  Minimum  weight  to 
be  the  marked  capacity  of  car,  except  where  cars  are  loaded  to 
actual  visible  carrying  capacity,  in  which  event  actual  weight 
shall  govern. 
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Upon  agricultural  limestone,  ground  or  pulverized,  a  rate  not 
in  excess  of  6  mills  per  ton  per  mile,  with  a  minimum  charge  of 
40  cents  per  ton  for  each  line  handling.  Minimum  weight  to 
be  the  marked  capacity  of  car,  except  when  cars  are  loaded  to  the 
full  visible  carrying  capacity,  in  which  event  actual  weight  will 
govern. 

Item  No.  110.  Rates  named  in  item  "No.  265  shall  apply  on 
shipments  of  peaches  in  carloads,  minimum  weight  20,000 
pounds. 

Item  No.  115.  Rates  named  in  item  No.  270  as  applying 
upon  berries  shall  apply  upon  berries  of  all  kinds  and  grapes  in 
straight  or  mixed  carloads.  Minimum  weight  on  straight  car- 
loads of  grapes,  18,000  pounds,  and  on  straight  carloads  of  ber- 
ries, 17,000  pounds.  In  mixed  carloads  of  grapes  and  berries, 
minimum  weight  18,000  pounds. 

Item  No.  120.  Rates  named  in  item  No.  275  as  applying 
upon  apples  shall  apply  upon  apples  and  pears  in  straight  or 
mixed  carloads,  minimum  weight  24,000  pounds. 

Item  No.  125.  Rates  named  in  item  No.  280  as  applying 
upon  melons  shall  apply  upon  cantaloupes,  muskmelons,  and 
watermelons  in  straight  or  mixed  carloads,  minimum  weight 
24,000  pounds. 

Item  No.  ISO.  Rates  named  in  item  No.  285  as  applying 
upon  agricultural  implements  shall  apply  upon  agricultural  im- 
plements, vehicles,  windmills,  and  parts  of  the  foregoing,  in 
straight  or  mixed  carloads,  as  provided  in  western  classification 
or  western  trunk  lines'  circular  as  taking  class  A  rates.  Mini- 
mum weight  20,000  pounds. 

Item  No.  185.  The  rates  named  in  item  No.  290  shall  apply 
upon  furniture,  carloads,  minimum  weight  20,000  pounds. 

Item  No.  llfO.  The  rates  named  in  item  No.  295  as  applying 
upon  petroleum  oil,  C.  L.,  shall  apply  upon  straight  or  mixed 
carloads  of  petroleum  and  its  products  as  specified  in  western 
classification  as  taking  fifth-class  rates.  Minimum  weight  in 
tank  cars  10  per  cent  less  than  marked  capacity  of  the  car  and 
in  other  cars  30,000  pounds. 

Hem  No.  H5.  Rates  named  in  item  No.  300  as  applying 
upon  petroleum  oil,  L.  C.  L.,  shall  apply  upon  petroleum  and 
its  products  in  less  than  carload  lots  as  provided  in  western  elassi- 
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fication  as  taking  second  and  third  class  rates  in  less  than  car- 
loads. 

YII.  Passenger  Rates  Considered. 

[13]  It  has  long  been  the  opinion  of  courts,  Commissions, 
text  writers,  and  members  of  the  bar  that  if  a  carrier^s  entire 
intrastate  earnings  from  the  freight,  passenger,  express,  mail  and 
any  other  intrastate  business  shows  a  fair  return  on  that  part  of 
its  property  devoted  to  such  intrastate  traffic,  before  such  carrier 
can  be  heard  to  complain,  it  must  show  that  any  proposed  reduo* 
tion  in  its  rates  on  either  of  said  classes  would  reduce  its  total 
net  earnings  on  all  of  its  intrastate  business  below  the  fair  return 
on  the  value  of  its  property  devoted  to  intrastate  business.  But 
on  March  8,  1915,  three  cases  in  the  United  States  Supreme 
Court  were  decided  which  disavow  that  doctrine,  and  say  that 
the  prior  decisions  of  that  court,  which  are  said  to  have  sanc- 
tioned that  view  of  the  law,  were  never  so  intended,  and  that, 
fairly  construed,  they  never  furnished  a  basis  for  that  doctrine. 
In  Northern  P.  R.  Co.  v.  North  Dakota,  236  U.  S.  1.  c.  699,  600, 
59  L.  ed.  748,  744,  L.R.A.— ,  — ,  P,U.R1915C,  277,  85  Sup. 
Ct  Eep.  429,  it  is  said:  'frequently,  attacks  upon  state  rates 
have  raised  the  question  as  to  the  profitableness  of  the  entire 
intrastate  business  under  the  state's  requirements.  But  the  de- 
cisions in  this  class  of  cases  (which  we  have  cited  in  the  margin) 
furnish  no  ground  for  saying  that  the  state  may  set  apart  a  com- 
modity or  a  special  class  of  traffic  and  impose  upon  it  any  rate 
it  pleases,  provided  only  that  the  return  from  the  entire  intra- 
state business  is  adequate." 

In  Norfolk  &  W.  R.  Co.  v.  Conley,  236  U.  S.  1.  c  608,  609, 
59  L.  ed.  745,  747,  P.U.R1915C,  298,  35  Sup.  Ct  Rep.  437, 
the  court  said : 

''The  fundamental  question  presented  is  whether  the  validity 
of  the  passenger  rate  can  be  determined  by  its  effect  upon  the 
passenger  business  of  the  company,  separately  considered.  What 
has  been  said  in  the  opinion  in  Northern  P.  R.  Co.  v.  North 
Dakota,  decided  this  day  (236  U.  S.  585,  59  L.  ed.  735, 
L.R.A.— ,  — ,  P.U.R.1915C,  277,  35  Sup.  Ct.  Rep.  429),  makes 
an  extended  discussion  of  this  question  unnecessary.  It  was 
recognized  that  the  state  has  a  broad  field  for  the  exercise  of  its 
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discretion  in  prescribing  reasonable  rates  for  common  carriers 
within  its  jurisdiction ;  that  it  is  not  necessary  that  there  shoald 
be  uniform  rates  or  the  same  percentage  of  profit  on  every  sort 
of  business,  and  that  there  is  abundant  room  for  reasonable  classi- 
fication and  the  adaptation  of  rates  to  various  groups  of  services. 
It  was  further  held  that  despite  this  range  of  permissible  action, 
the  state  has  no  arbitrary  power  over  rates;  that  the  devotion 
of  the  property  of  the  carrier  to  public  use  is  qualified  by 
the  condition  of  the  carrier's  undertaking  that  its  services  are 
to  be  performed  for  reasonable  reward;  and  that  the  state  may 
not  select  a  commodity  or  class  of  traffic,  and  instead  of  fixing 
what  may  be  deemed  to  be  reasonable  compensation  for  its  car- 
riage, compel  the  carrier  to  transport  it  either  at  less  than  cost 
or  for  a  compensation  that  is  merely  nominal* 

"These  considerations  are  controlling  here.  The  passenger 
traffic  is  one  of  the  main  departments  of  the  company's  business, 
it  h^  its  separate  equipment,  its  separate  organization  and  man- 
agement, and  of  necessity  its  own  rates.  In  making  a  reasonable 
adjustment  of  the  carrier's  charges,  the  state  is  under  no  obliga- 
tion to  secure  the  same  rate  of  return  from  each  of  the  two  prin- 
cipal departments  of  business,  passenger  and  freight;  but  the 
state  may  not  select  either  of  these  departments  for  arbitrary 
control.  Thus,  it  would  not  be  contended  that  the  state  might 
require  passengers  to  be  carried  for  nothing;  or  that  it  could 
justify  such  action  by  placing  upon  the  shippers  of  goods  the 
burden  of  excessive  charges  in  order  to  supply  an  adequate  return 
for  the  carrier's  entire  service.  And,  on  the  same  principle,  it 
would  also  appear  to  be  outside  the  field  of  reasonable  adjust- 
ment that  the  state  should  demand  the  carriage  of  passengers  at 
a  rate  so  low  that  it  would  not  defray  the  cost  of  their  transpor- 
tation, when  the  entire  traffic  under  the  rate  was  considered,  or 
would  provide  only  a  nominal  reward  in 'addition  to  cost.  That 
fact,  satisfactorily  proved,  woul(i  be  sufficient  to  rebut  the  pre- 
sumption of  reasonableness ;  and  if  in  any  case  it  could  be  said 
that  there  existed  other  criteria  by  reference  to  which  the  rate 
could  still  be  supported  as  a  reasonable  one  for  the  transportation 
in  question,  it  would  be  necessary  to  cause  this  to  appear.  North- 
em  P.  R.  Oo.  V,  North  Dakota,  supra,  and  cases  there  cited." 

We  regard  these  decisions  by  the  highest  court  of  the  land  as 
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controlling,  and  whatever  has  been  said  in  decisions  and  text- 
books to  the  effect  that  a  state  legislature  or  a  Commission  could 
establish  a  rate  not  in  itself  compensatory,  provided  all  the  intra- 
state rates  were  profitable,  may  as  well  be  discarded. 

[14]  As  heretofore  stated,  the  legislature  in  the  year  1907 
passed  an  act  reducing  the  passenger  rate  fares  of  the  applicant 
carriers  from  3  cents  to  2  cents,  thereby  making  a  reduction  of 
33  J  per  cent.  Much  testimony  was  introduced  in  support  of 
the  proposed  increases  of  the  carriers  to  the  former  8-cent  pas- 
senger rate.  A  test  for  a  short  time  was  made  of  the  2-cent 
rate  while  the  Missouri  Eate  Cases  were  pending,  but  the  court 
having  granted  injunctions,  some  of  the  carriers  went  back  to  the 
3-cent  rate  and  others  made  a  2^-cent  passenger  rate  prior  to 
the  decision  of  the  United  States  Supreme  Court  on  appeal.  At 
the  date  of  the  hearings  in  these  cases  the  carriers  had  made  an 
actual  test  of  the  2-cent  passenger  rate  for  more  than  a  year  and 
offered  in  evidence  the  results  of  such  tests. 

It  is  strongly  contended  by  all  of  the  carriers  that  a  2-cent 
passenger  rate  on  any  road  which  has  to  meet  competition  of 
other  roads  having  the  short  line  reduces  the  actual  earning  to 
a  rate  per  mile  less  than  2  cents.  By  way  of  illustration  a  wit- 
ness called  attention  to  the  fact  that  from  St.  Louis  to  Boonville 
via  the  Missouri  Pacific  the  distance  is  170  miles,  which  at  the 
present  2-cent  rate  makes  the  fare  to  that  point  on  that  line 
$3.40;  that  the  Missouri,  Kansas,  &  Texas,  with  a  distance  of 
192  miles,  was  required  to  meet  this  rate  of  the  short  line,  and 
on  the  basis  of  its  mileage  it  received  1.77  cents  per  mile  as 
against  2  cents  charged  and  collected  by  the  Missouri  Pacific. 
From  St.  Louis  to  Sedalia  the  distance  via  the  Missouri  Pacific 
is  188  miles,  and  via  the  Missouri,  Kansas,  &  Texas,  227  miles, 
and  to  meet  the  short  line  rate  to  this  point  it  is  necessary  for  the 
Missouri,  Kansas,  &  Texas  to  charge  a  rate  of  1.66  cents  per  mile. 
The  short-line  distance  between  St.  Louis  and  Joplin  is  via  the 
Frisco,  and  the  Missouri  Pacific  to  meet  the  short  line  must 
make  a  rate  less  than  2  cents.  These  conditions  are  true  as  to 
all  of  the  roads  in  the  state  operating  under  competitive  condi- 
tions. It  is  further  contended  by  the  carriers  that  if  given  a 
maximum  rate  of  3  cents  that  their  actual  earnings  would  be 

much  under  3  cents  per  mile  for  the  reasons  above  stated. 
P.U.R.1916A. 
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It  is  contended  by  the  carriers  that  a  2-cent  passenger  rate 
has  not  stimulated  to  any  great  extent  passenger  travel;  that 
what  appears  to  be  an  increased  intrastate  passenger  travel  has 
been  brought  about  by  interstate  passengers  purchasing  tickets 
at  border  towns  in  the  state  and  thereby  converting  interstate 
passenger  fares  into  intrastate  passenger  fares.  In  support  of 
this  contention  an  exhibit  was  offered  in  evidence  showing  the 
population  of  a  number  of  border  towns,  the  number  of  passen- 
gers buying  tickets  at  such  towns  during  the  last  six  months  of 
the  year  1912  on  the  3  cent  and  2i-cent  passenger  fares,  and  the 
number,  of  passengers  buying  tickets  at  such  towns  during  the 
last  six  months  of  the  year  1913  on  the  straight  2'Cent  passenger 

fare.     The  exhibit  is  as  follows: 
P,U.R.1916A. 
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The  Interstate  Octamerce  Commission  held  in  a  case  wherein 
this  Commission  joined  with  the  Commissions  of  the  states  of 
Oklahoma  and  Arkansas  in  filing  a  joint  complaint  against  cer- 
tain carriers  on  the  ground  that  the  3-cent  interstate  passenger 
fares  charged  in  Missouri,  Arkansas,  and  Oklahoma  were  un- 
reasonable and  unjust,  and  unjustly  discriminatory  against  inter- 
state travelers  and  unduly  and  unreasonably  preferential;  that 
such  interstate  3-cent  passenger  fares  were  not  so  found  to  be  aa 
charged,  and  that  many  interstate  passenger  fares  were  con- 
verted into  intrastate  passenger  fares.  Corporation  Commis- 
sion V.  Atchison,  T.  &  S.  F.  E.  Co.  31  Inters.  Com.  Eep.  532. 
The  Commission  said,  L  c.  537 :  ^The  comparisons  of  revenues 
intrastate  between  the  2-cent  and  3-cent  periods  prove  nothing 
in  favor  of  the  lower  fare.  This  is  trtie  because,  as  the  evidence 
clearly  shows,  a  large  number  of  interstate  passengers  do  not 
pay  the  higher  interstate  fare,  but  buy  tickets  at  2  cents  a  mile 
to  a  point  in  the  state  near  the  border  line,  then  buy  an  inter- 
state ticket  or  pay  train  fare  for  a  short  distance  to  cross  the  state 
line,  and  then,  when  the  journey  continues,  they  buy  another 
intrastate  ticket  to  some  point  in  the  second  state.  By  these 
means  interstate  passengers  pay  the  interstate  fap  for  only  a 
short  distance  and  what  appears  in  the  carriers'  accounts  as  intra- 
state passenger  revenue  would  under  normal  conditions  be  inter- 
state." 

Witness  A.  C.  Hilton,  passenger  traffic  manager  of  the  St.  Louis 
&  San  Francisco  Railroad,  presented  testimony  in  bdialf  of  all 
of  the  carriers  on  the  subject  of  passenger  rates.  He  testified 
that  the  passenger  equipment  has  been  remarkably  improved  in 
recent  years ;  that  the  old  wooden  car  with  open  platform  has  been 
superseded  by  the  modem  car  with  vestibule  platform,  and  that 
in  turn  such  vestibule  platform  car  has  been  succeeded  by  the 
modem  steel  car ;  that  the  lighting  of  the  passenger  cars  has  been 
changed  from  the  old  oil  lamps  to  gas,  and  then  from  gas  to  elec- 
tricity; that  the  sanitation  of  the  cars  has  been  improved;  that 
dining  cars  have  become  a  part  of  the  passenger  service,  and  that 
such  dining  cars  are  operated  at  a  loss  of  from  15  cents  to  25 
cents  per  meal  in  the  cafe  cars,  but  that  the  public  demands  that 
P.U.R.1916A, 
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dining  car  service  be  furnished  by  the  carriers ;  that  the  carriers 
have  been  forced  to  yield  to  a  demand  for  straight  passenger 
trains  on  branch  lines  in  substitution  for  the  more  economical 
plan  of  using  mixed  trains;  that  the  daily  demand  for  better 
depot  facilities  has  added  an  increased  cost  to  the  carriers;  that 
the  old  frame  passenger  depot  which  formerly  cost  approximately 
$2,500  has  been  superseded  by  the  modem  passenger  station  at  a 
cost  of  from  $6,000  to  $12,000  and  up;  that  in  the  year  1907 
the  Frisco  had  475  wooden  coaches;  that  between  1907  and  1914 
that  road  had  added  187  new  modern  steel  cars  to  its  passenger 
equipment.  This  witness  introduced  in  evidence  an  exhibit 
showing  a  comparison  of  the  passenger  rates  in  all  of  the  states, 
the  population  per  square  mile  in  each  state,  the  population  per 
mile  of  railroad  in  each  state  and  the  rate  authorized  to  be 
charged  either  by  legislature  or  by  Commission,  which  is  as  fol- 
lows : 
P.U.B.1916A. 
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TABLE  NO.  40. 


COMPARISON  OF  POPULATION  PER  SQUARE  MILK  AND  PER  MILE  OF 
RAILROAD  AS  OP  1910  WITH  STATE  PASSENGER  RATES  IN  VARIOUS 
STATES  NOW  IN  EFFECT  AS  CONTAINED  IN  GENERAL  EXHIBIT  NUM- 
BER  6  OFFERED  BY  THE  CARRIERS. 
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2   Except  M.  &  St.  L.,  Se. 

228 

2 

407 
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C.  B.  &  Q.,  Sc 
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2i 
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2i    Except  111.  Cent. 
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2ft 
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2k 
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3 
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3 
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2 
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8 
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89 
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97 
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•       4 

36 

•4    to    6 

234 

3 

294 

3 

306 

8  and  4    Branches  4  and  6. 

Maine  

New  Hampshire 

Vermont  

Massachusetts  .. 
Rhode  Island  ... 

Connecticut  

New  York  

New  Jersey  

Pennsylvania   ... 

Ohio   

Indiana 

Illinois   

Michigan  

Wisconsin  

Minnesota  

Iowa 

Missouri  

North  Dakota  .. 
South  Dakota  ... 


Nebraska  

Kansas   

Delaware 

Maryland 

Virginia  

West  Virginia  . 
North  Carolina 
South  Carolina 

Georgia  

B'lorida   

Kentucky  

Tennessee   

Alabama  

Mississippi  

Arkansas  

Louisiana   

Oklahoma  

Texas    

Montana    

Idaho  

Wyoming  

Colorado    

New  Mexico 

Arizona    

Utah  

Nevada   

Washington    . . . 

Oregon    

California  


24.8 

47.7 

39.0 

418.8 

508.5 

231.8 

191.2 

337.7 

171.0 

117.0 

74.9 

100.6 

48.9 

42.2 

25.7 

40.0 

47.9 

8.2 

7.6 

16.6 

20.7 

108.0 

130.3 

51.2 

50.8 

45.3 

49.7 

44.4 

13.7 

67.0 

52.4 

41.7 

38.8 

30.0 

86.5 

23.9 

14.8 

2.6 

3.9 

1.5 

7.7 

2.7 

1.8 

4.5 

0.7 

17.1 

7.0 

16.8 


t  Main  line  of  New  York  Central,  two  cents. 
•  Rates  for  main  lino— branch  lines  higher. 

It  should  be  noted  that  since  the  above  table  was  offered  in 
evidence  the  2-cent  passenger  rate  in  the  state  of  Arkansas 
has  been  enjoined  by  the  Federal  courts,  on  the  ground  of  being 
confiscatory,  and  that  the  carriers  are  now  charging  the  regular 
3-cent  passenger  rate  in  that  state.  As  stated  elsewhere,  suits 
are  now  pending  in  the  states  of  Oklahoma,  Nebraska,  and  Kan- 
sas for  increased  passenger  rates. 
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This  witness  also  intTodiiced  in  eyidence  an  exhibit  showing 
the  average  revenue  par  passenger  per  mile  received  from  both 
state  and  interstate  passenger  earnings  of  the  Frisco  system  for 
the  years  ending  June  30,  1913  and  1914,  which  is  as  follows: 

TABLE  NO.  41. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  AVERAGE  REVENUE  PER  PAS- 
SENGER PER  MILE.     FISCAL  YEARS  ENDED  JUNE  30,  IdlS  AND  1914. 


State  of 

1W3. 

1914. 

Missouri   

2.217  cents 
2.756  cents 
1.819  cents 
2.737  cents 
2.444  cents 
2.405  cenU 

2.040  cents 

A  rkan sag  

2.S81  cents 

Kansns  

1  890  cents 

( >kl:ihoma  

2.191  cents 

M  Istslssipp!  

2.488  cents 

AlfliiacQs. .....•• 

2.419  cents 

The  low  average  revenue  per  passenger  per  mile  in  the  state 
of  Kansas  was  explained  as  having  been  brought  about  bj  certain 
litigation  in  that  state  concerning  the  2-cent  passenger  rate  which 
was  to  await  the  decision  of  similar  litigation  in  the  state  of 
Nebraska,  and  that  such  low  average  revenue  earnings  were 
forced  by  such  ^litigation  and  not  by  the  voluntary  acts  of  the 
carriers  in  that  state* 

This  witness  further  introduced  the  following  table  showing 
a  comparison  of  passenger  rates  on  the  Frisco  system  for  the 
years  1913. and  1914,  which  is  as  follows: 

TABLE  NO.   42. 
ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD.     STATE  OF  MISSOURI 

Total  Passenger  Traffic  and  Revenue  within  the  State  of  Missouri.    Years  Ended 
June  30,  1914  and  1913,  Compared. 

Number  of  passengers  carried  one  mile : 

Year  ended  June  80.  1914    200,777,776 

Year  ended  June  30,  1913    189,033,151 

Increase  1914  over  ms  11,744,625  or  6.21% 

Revenue  from  passenger  traffic: 

Year  ended  June  30,  1914   14,096,390.14 

Year  ended  June  30,  1913   4,191,078.36 

Decrease  1914  as  compared  with  1913  104,688.22  or  2.26% 

Average  revenue  per  passenger  per  mile : 

Year  ended  June  80,  1914  2.0403  cents 

Year  ended  June  30.  1913  2.2171  cents 

Decrease  1914  as  compared  with  1912  .1768  cents  or  7.97% 

Increase  in  revenue  in  1914  over  1913— account  increase  in  volume  of 

trafflc--ll,744,625  passengers  one  mile  at  the  1914  rate  of  2.040  cents  $289,620.97 

Decrease  in  revenue— 1914  as  compared  with  1913— account  reduction 
in  average  revenue  per  passenger  per  mile  on  the  same  number  of 
passenger  miles  as  we  transported  in  1913—189,033,151  passenger 
miles  at  .1768  cents  per  passenger  mile  884.309.19 

Net  decrease  in  passenger  revenne $94,688.22 

P.U.R.lftlOA. 


Digitized  by 


Google 


766  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

The  actual  passenger  revenue  earned  in  the  state  of  Missouri  apon 

all  business  during  the  year  ended  June  30,  1914,  was $4,096,390.14 

The  last  full  year  in  which  the  company  enjoyed  a  three-cent  intra- 
state rate  in  Missouri  was  the  year  ended  June  30,  1906.  If  the 
average  revenue  per  passenger  mile  which  the  company  obtained 
on  all  its  business  in  1906,  wben  It  had  a  three-cent  intrastate 
passenger  fare,  were  applied  to  the  passengers  one  mile,  both 
intrastate  and  interstate,  actually  transported  In  the  year  ended 
June  30,  1914,  the  company's  gross  revenue  from  passenger  traffic 
in  Missouri  during  that  year  would  have  been  4.416.992.W 

There  would  have  been  an  addition  to  the  company's  gross  passenger 

revenue  in  Missouri  of  |320,001.9( 

It  will  be  noted  from  the  above  table  that  the  net  decrease  in 
passenger  revenue  of  the  Frisco  road  in  this  state  during  the 
year  1914  on  the  2-cent  passenger  rate  as  compared  with  the 
higher  passenger  rates  charged  during  the  year  1913  amounts 
to  $94,688.22,  and  if  figured  on  the  earnings  for  the  year  1906 
before  the  passage  of  the  2-cent  act  in  1907,  that  there  would 
have  been  an  addition  to  the  company's  gross  passenger  revenue 
in  Missouri  of  $320,601.96. 

Witness  T.  A.  Hamilton  testified  that  the  property  devoted 
to  the  passenger  traffic  at  the  New  Union  Station  at  Kansas 
City  would  require  62.26  cents  on  an  estimate  of  3,126,870 
passengers  using  that  station  per  annum  to  pay  the  expenses 
and  interest  on  the  capital  invested  alone  in  the  passenger  sta- 
tion of  such  terminal  facilities.  Further  testimony  was  offered 
that  Missouri,  having  extensive  passenger  stations  at  St  Louis 
and  Kansas  City,  increased  the  cost  of  passenger  terminals. 

The  proof  discloses  that  the  passenger  travel  for  the  year 
1914,  while  slightly  increasing  in  the  number  of  passengers  per 
mile  in  a  number  of  instances,  has  greatly  reduced  the  earnings 
on  the  passenger  business  of  the  carriers.  In  other  words,  the 
reduction  of  33^  per  cent  in  the  rate  has  not  been  made  up  by 
an  increase  in  passenger  travel.  It  is  probable  that  the  reduced 
passenger  rate  has  stimulated  the  passenger  travel  in  some  de- 
gree, but  not  to  the  extent  to  equalize  the  reduction  in  the  fares 
of  33J  per  cent. 

The  Atchison,  Topeka,  &  Santa  Fe  Railroad  Company  offered 
testimony  to  the  effect  that  the  value  assignable  to  the  total 
state  business  in  Missouri  is  $3,882,256.  Of  this  amount  $2,- 
080,724  is  assigned  to  the  state  freight  business  and  $1,801,531 
to  the  state  passenger  business.  The  value  assignable  to  the 
interstate  freight  and  passenger  combined  in  this  state  is  $21,- 
953,826,  .and  to  mail  and  express  $2,810,799.     Of  course,  it 
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is  to  be  borne  in  mind,,  as  elsewhere  stated,  that  the  apportion- 
ments between  intrastate  and  interstate  freight  and  passenger 
revenues  were  upon  the  carriers'  formula.  It  is  the  contention  of 
the  Santa  Pe  that  if  that  road  is  to  have  a  return  of  7  per  cent 
on  the  value  of  its  property  used  in  state  passenger  business, 
that  the  net  income  for  the  year  1914  should  have  been  $126,- 
107.17,  the  state  passenger  traffic  failing  to  yield  this  amount  of 
income  by  the  amount  of  $141,437.22.  The  proof  discloses  that 
the  Santa  Fe  is  the  only  double  track  railroad  operating  in  this 
state  and  that  it  is  operated  more  for  interstate  business  than 
for  local  business,  and  we  doubt  whether  it  is  a  fair  representa- 
tive road  on  which  to  base  a  passenger  rate  for  intrastate  busi- 
ness. It  was  further  contended  by  witnesses  for  said  road  that 
many  interstate  passengers  purchased  tickets  at  Kansas  City, 
thereby  defeating  the  interstate  rate  and  also  increasing  the  reve- 
nue from  the  intrastate  sale  of  passenger  tickets.  It  is  contended 
by  said  carrier  that  it  would  have  been  necessary  for  that  com- 
pany to  have  received  1.2  cents,  plus,  per  passenger  mile  more 
than  it  did  receive,  or  in  other  words,  that  it  should  have  had  a 
passenger  rate  of  3.1  cents  per  mile  to  have  given  it  a  fair  re- 
turn upon  its  property  devoted  to  intrastate  service. 

Witness  Sturgis,  testifying  on  behalf  of  the  Chicago,  Burling- 
ton, &  Quincy  Kailroad  Company,  stated  that  said  road  for  the 
year  ending  June  80,  1913,  earned  from  its  intrastate  business 
in  Missouri  a  return  of  2.93  per  cent  upon  the  proportion  of  the 
total  value  of  its  property  properly  assignable  to  that  class  of 
intrastate  traffic  in  this  state,  and  that  during  the  year  ended 
June  30,  1914,  on  the  2-cent  passenger  fare  it  earned  on  intra- 
state business  a  rate  of  return  of  2.69  per  cent  It  is  to  be  ob- 
served from  the  above  testimony  that  the  earnings  on  the  2-cent 
passenger  rate  for  1914  were  less  than  the  earnings  in  1913  on 
the  higher  rates.  Under  normal  conditions  the  earnings  of  rail- 
roads should  increase  from  year  to  year  a  reasonable  per  cent 
over  the  preceding  year  to  offset  the  increased  costs  in  oper- 
ation. This  road  lost  on  its  earnings  on  the  2-cent  rate  in  1914, 
as  compared  with  the  higher  rates  charged  in  1913,  the  sum  of 
$246,319.18. 

The  testimony  on  behalf  of  the  Chicago,  Kock  Island,  & 
Pacific  Railway  Company  showed  a  lose  of  $7,347.50  in  the 
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conduct  of  its  intrastate  passenger  business  for  the  year  ending 
June  30,  1913,  and  the  sum  of  $82,369.18  on  its  intrastate  pas- 
senger business  for  the  year  ending  June  30,  1914,  which  latter 
year  was  under  the  2-cent  passenger  rate.  It  is  contended  by  the 
witnesses  for  this  road  that  these  two  years  were  not  abnormal 
in  losses.  It  is  contended  that  while  the  net  loss  on  the  passen- 
ger intrastate  business  of  this  road  was  arrived  at  by  the  appli- 
cation of  the  carriers'  formula,  it  would  have  made  no  difference 
if  the  same  cost  per  passenger  mile  for  intrastate  and  interstate 
business  in  Missouri  had  been  used,  as  there  would  still  have 
been  a  loss  in  the  conduct  of  both  the  intrastate  freight  and  in- 
trastate passenger  business  within  the  state.  Proof  was  further 
introduced  on  behalf  of  the  Kock  Island  to  the  effect  that  the 
intrastate  terminal  expense  per  revenue  passenger  between  points 
in  Missouri  was  17.99  cents,  while  the  intrastate  line  expense  per 
revenue  passenger  mile  between  points  in  Missouri  was  1.57 
cents,  the  total  intrastate  expense  per  revenue  passenger  mile 
between  points  in  Missouri  being  2.10  cents,  while  the  average 
intrastate  revenue  per  passenger  mile  between  points  in  Missouri 
for  the  same  period  was  1.93  cents,  and  that  the  expense  of  2.10 
cents  per  revenue  passenger  mile  includes  nothing  but  operating 
expenses,  and  includes  no  deductions  for  taxes,  hire  of  equipment, 
or  interest  on  additions  and  betterments  and,  therefore,  does  not 
represent  the  total  expense  of  producing  a  passenger  mile.  It  is 
contended  that  the  undisputed  evidence  shows  that  this  road  must 
have  at  least  3  cents  a  mile  for  its  intrastate  passenger  business 
before  it  can  conduct  business  without  suffering  actual  loss 
in  giving  this  service,  to  say  nothing  about  any  rate  of  return 
on  that  part  of  its  road  and  equipment  devoted  to  the  interstate 
passenger  service  in  this  state  and  that  its  case  comes  clearly 
within  the  rule  laid  down  in  the  recent  case  of  Norfolk  &  W. 
R.  Co.  V.  Conley,  236  U.  S.  605,  59  L.  ed.  745,  P.TJ.E.1915C, 
298,  36  Sup.  Ct.  Eep.  437. 

The  testimony  offered  by  the  Chicago  &  Alton  Railroad  Com- 
pany showed  a  decrease  in  its  earnings  on  passenger  rates  of 
$28,354.96  for  the  year  1914  as  compared  with  the  year  1913. 

The  Chicago,  Milwaukee,  &  St.  Paul  Railway  Company  showed 
a  decrease  in  its  earnings  on  passenger  rates  of  $14,830.27  for 
the  year  1914  as  compared  with  the  year  1913. 
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The  Kansas  City  Southern  Railway  Company  showed  a  de- 
crease in  its  earnings  on  passenger  rates  of  $24,869.17  for  the 
year  1914  as  compared  with  the  year  1913. 

The  Missouri,  Kansas,  &  Texas  Railway  Company  showed  a 
decrease  in  its  earnings  on  passenger  rates  of  $60,555.56  for 
the  year  1914  as  compared  with  the  year  1913. 

The  Missouri  Pacific  Railway  Company  showed  a  decrease  in 
its  earnings  on  passenger  rates  of  $165,471.55  for  the  year 
1914  as  compared  with  the  year  1913. 

The  St  Louis,  Iron  Mountain,  &  Southern  Railway  Company 
showed  a  decrease  in  its  earnings  on  passenger  rates  of  $20,- 
606.33.  for  the  year  1914  as  compared  with  the  year  1913. 

The  receivers  for  the  Wabash  Railroad  introduced  in  evi- 
dence an  exhibit  showing  the  entire  earnings  of  that  road,  both 
state  and  interstate,  and  it  was  the  contention  of  said  witnesses 
that  the  total  net  earnings  would  not  show  a  rate  of  return  of 
approximately  one  per  cent  on  the  entire  investment,  and  that 
such  return  was  wholly  inadequate  on  any  kind  of  a  reasonable 
value  to  be  placed  upon  said  road. 

Witness  Lampkin,  representing  the  Travelers'  Protective  As- 
sociation, and  Witness  Knapp,  representing  the  United  Commer- 
cial Travelers,  appeared  on  behalf  of  said  organizations,  and 
gave  testimony  in  support  of  joint  interchangeable  mileage 
tickets  for  the  traveling  public  at  a  2-cent  rate,  even  though  it 
should  be  found  necessary  by  the  Conmiission  to  increase  the 
single  one-way  passenger  rate  above  2  cents.  It  was  the  position 
of  these  witaesses  that  persons  using  mileage  tickets  should  be 
given  rates  at  a  wholesale  price;  that  the  same  principle  apply- 
ing to  the  sale  of  service  by  other  public  utilities,  such  as  gas, 
water,  and  electric  service,  should  be  applied  to  the  sale  of  pas- 
senger transportation,  as  well  as  to  freight  transportation  in  car- 
loads and  less  than  carloads;  that  the  larger  use  of  the  service 
of  any  public  utility  warranted  a  gradual  reduction  as  a  whole- 
sale price  of  such  service.  The  convenience  of  mileage  books  to 
the  traveling  public  was  also  pointed  out  by  these  witnesses. 

The  following  table  shows  the  value  of  the  Missouri  property 
of  the  carriers  assigned  to  intrastate  passenger  service  on.  the 
basis  of  percentage  of  intrastate  passenger  traffic  as  contained 
in  their  formula,  and  the  values  as  presented  by  the  carriers' 
witnesses  on  valuation: 
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The  following  table  shows  the  revenue^  expenses,  and  net 
income  on  intrastate  passenger  traffic  for  the  years  1913  and 
1914  as  submitted  by  the  carriers,  based  on  assignments  more 
or  less  in  accordance  with  the  carriers'  formula  hereinbefore  dis- 
cussed: 
P.U.H.1916A. 


Digitized  by 


Google 


772 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 


Kg 

I « 

K  S 
HS 

H 

OZ 

Z^ 

nO 

K^ 

<P 

OQ 

gno 

a^B 

SpaS 
oQ-ga 

fa      ^ 
P.U.R.1916A. 


OQ 

O 


» 

OQ 

d 


G' 
«« 


i  is 


5S 


S  IS 


S  Si 


»"= 


S£g 


r 


853 

r 


s^ 


9S3&S3 


iini 

*oooio 


3S3s;;s 


eSGOeS 

nil 

tf  s  d 


is  I  ' 

5*-      4»      4, 


9 


8    ? 


fl2    1-S    "K    t- 


s  n 


saa 

Vi   b  Vi 

o  a>  4) 

aaa 

000 

_  p  a  a 

a  o  V 


s  ss 


s  ii 


s  m 
ii 


^SI- 


S' 


:ste 


53^ 


r 


s« 


a? 


.^^ 


i'S'S'S 


is?  i  i^i^^ 

t>'  r     o     S  «  «  4» 

2^  a  -111 


bfiS 


9t  H 

04  k: 


d  C;  a; 


Digitized  by  VrrOOQ IC 


IN  RE  ATCHISON,  T.  &  S.  F.  R.  CO. 


773 


P.U.R.1916A. 


QQ 

41 

ad 


8    S3So 

2  ii 
5« 


i  Si 


a  S9 

ii 


a 


S 


SiS 


r 


as 
as* 


S 


88SS 


S8S9 


.^ 


•f4       cd  H  u 


g     S  u  o  5 

W  V  « 


8   SK 

"■  Si 


S    8^ 


S9 

p 


8 


ii 

£1- 


r 


813 


e^SS 


s§§i 


g 


s 


as 

Of  ^ 
«  (J 


is  r 


'g'S'S'S 

g     S  d  w« 


^1 


fl   asaa 

•«    —000 

^     ^  t^  «  o 

Q       4)  P  P  S 

«  «  w 


Digitized  by 


Google 


774  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

The  following  table  shows  a  statement  of  revenues^  expenses, 

and  net  income  from  intrastate  passenger  service  for  the  years 

ending  June  30,  1913  and  1914,  as  prepared  from  testimony 

submitted  by  the  carriers,  the  apportionments  being  based  upoa 

the  carriers'  formula: 
P.U.H.19iaA. 
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The  following  table  shows  a  comparison  of  operating  ex* 
penses  on  lines  of  the  carriers  therein  named  for  the  years  1909 
to  1914^  which  shows  gradual  increases  in  the  cost  of  operation: 

P.UJL1916A. 
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The  following  table  prepared  from  the  annual  reports  filed 
with  the  Commission  shows  the  ratio  of  operating  expenses  to 
operating  revenues  of  the  carriers  therein  named  for  the  years 
ending  June  30^  1909  to  1914,  inclusive^  which  shows  padual 
increases  in  operating  ratios; 

P.U.R.1916A. 
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The  following  table  shows  the  rate  of  return  on  property  of 

the  carriers  assigned  to  intrastate  passenger  service  for  the  years 

1913  and  1914,  expenses  and  property  values  being  assigned 

to  intrastate  passenger  service  on  the  basis  of  the  carriers' 

formula : 
P.U.R.19iaA. 
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The  Public  Service  Commission  of  the  Commonwealth  of 
Massachusetts,  after  a  thorough  investigation,  under  date  of  Feb- 
ruary 27,  1915,  permitted  an  increase  in.  the  maximum  one-way, 
passenger  rates  in  that  state  from  2  cents  to  2^  oents  (Railroad 
Passenger  Eate  Case,  P.U.E.1915B,  362).  That  Commission 
found  that  a  straight  one-way  passenger  rate  of  2  cents  per  mile 
was  not  remunerative  for  the  service  rendered.  The  state  of 
Massachusetts  is  shown  to  have  a  population  of  418.8  per  square 
mile,  with  a  population  of  1,592  per  mile  of  railroad,  while  Mis- 
souri is  shown  to  have  a  population  of  47.9  per  square  mile,  and  a 
population  of  407  per  mile  of  railroad.  That  Commission,  in 
discussing  the  increase  (1.  c.  392),  said: 

"In  considering  the  propriety  of  the  rates  proposed  it  should 
also  be  borne  in  mind  that  one-way  passenger  rates  for  these  three 
companies,  on  the  uniform  basis  of  2^  cents  a  mile,  have  already 
been  allowed  to  become  effective  interstate  as  well  as  in  the  state 
of  New  York,  and  in  all  the  New  England  states,  except  Massa- 
chusetts. While  this  fact  is  of  no  controlling  importance  in  de- 
termining the  intrastate  rates  which  may  properly  be  applied 
within  this  commonwealth,  the  approval  of  similar  rates  outside 
this  jurisdiction  raises  a  strong  presumption  in  favor  of  their  rea- 
sonableness. 

"It  may  also  be  pointed  out  that  a  one-way  rate  of  2^  cents  a 
mile  is  recognized  as  a  standard  rate  for  practically  all  railroad 
systems  east  of  the  Mississippi  river." 

We  find  a  detailed  and  illuminating  discussion  of  the  prob- 
lem of  allocating  the  cost  of  service  between  freight  and  pas- 
senger traffic  in  two  cases  in  the  first  volume  of  the  Reports  of 
the  Wisconsin  Railroad  Commission — Buell  v.  Chicago,  M.  & 
St.  P.  R.  Co.  324;  Ee  Passenger  Rates,  540.  In  these  cases 
that  Commission  attempted  to  make  an  exact  apportionment  to 
the  state  of  the  proper  proportion  of  the  earnings  and  operating 
expenses  as  between  the  freight  and  passenger  business.  As  a 
result  of  the  investigation  then  made,  which  occupied  nearly 
two  years,  and  was  probably  the  most  thorough  investigation  of 
this  subject  ever  made  by  any  puj)lic  tribunal  in  this  country, 
the  Commission  decided  that  a  rate  of  2^  cents  per  mile  for  the 
companies  involved  in  that  inquiry  was  just  and  reasonable.    An 

extract  from  the  Buell  opinion  may  be  appropriately  quoted: 
P.U.R.1916A. 
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'We  are  not  concerned  about  what  our  right  might  be  to  re- 
duce the  passenger  rates  to  a  point  where  passengers  were  being 
carried  at  a  loss  and  to  recoup  such  loss  by  a  species  of  piracy 
practiced  upon  the  shippers  of  freight.  The  two  classes  of  serv- 
ice, though  carried  on  by  the  same  agency,  are  entirely  separate 
and  distinct.  From  the  standpoint  of  equity  there  is  no  justifi- 
cation for  making  the  passenger  contribute  toward  the  carrying 
cost  of  freight ;  no  more  is  there  any  justification  for  compelling 
the  shipper  of  freight  to  contribute  to  the  cost  of  carrying  pas- 
sengers. The  imposition  of  a  tax  on  the  users  of  one  class  of 
service  for  the  benefit  of  those  who  use  another  is  not  consonant 
with  reason  or  fair  dealing. 

*^ut  if  we  wholly  disregard  equitable  consideration  between 
individuals,  and  take  into  account  the  benefit  that  might  accrue 
to  the  state  from  imposing  a  burden  on  the  few  for  the  benefit  of 
the  many,  we  arrive  at  the  same  result.  We  believe  that  not  one 
good  economic  reason  can  be  urged  in  favor  of  making  the  shipper 
bear  a  portion  of  the  carrying  cost  of  the  passenger.  Low  freight 
rates  are  vastly  more  important  to  the  people  of  the  state  than 
low  passenger  fares.  While  it  is  true  that  the  number  of  travelers 
greatly  exceeds  the  number  of  shippers  of  freight,  it  is  not  true 
that  there  are  as  many  people  who  are  really  affected  by  passen- 
ger as  by  freight  rates.  The  passenger  rate  is  brought  sharply 
to  our  attention  because  it  is  a  direct  tax.  The  freight  rate  is  in 
reality  an  indirect  tax,  sometimes  paid  by  the  producer,  more 
frequently  by  the  consumer.  For  example,  when  a  carload  of 
coal  is  shipped  .  •  •  the  freight  is  actually  paid  by  the  con- 
sumer of  the  coal.  .  .  .  Because  the  freight  is  collected 
through  the  coal  dealer,  as  part  of  the  lump  price  that  is  made, 
this  particular  item  attracts  no  attention.  If,  however,  it  is  ex- 
cessive, it  may  be  more  important  that  it  be  reduced  to  a  proper 
level  than  that  the  consumer  should  have  the  privilege  of  riding 
at  2  cents  a  mile.  He  must  use  the  coal;  he  may  not  want  to 
ride,  even  at  2  cents.'* 

In  the  Five  Per  Cent  Case,  81  Inters.  Com.  Rep.  1.  c.  387,  the 
Commission,  in  discussing  the  increased  cost  of  giving  passenger 
service,  said :  "It  is  consistent  with  the  evidence  of  record  as  to 
some  of  these  carriers  that  the  increase  shown  in  the  ratio  of 
operating  expenses  to  operating  revenues  is  attributable  wholly 
P.U.R.1916A. 
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to  the  increased  cost  of  passenger  service ;  and  it  is  probable^  in 
the  case  of  every  railroad  showing  a  largely  increased  operating 
ratio,  that  the  increased  ratio  is  due,  in  large  measure,  to  its 
passenger  service.  The  unit  of  cost  of  moving  certain  kinds  of 
bulk  freight  carried  in  large  volume  appears  to  have  been  re- 
duced by  more  efficient  operating  methods  despite  increases  in 
the  rate  of  wages ;  on  the  other  hand,  the  unit  cost  of  moving  pas- 
sengers has  been  almost  uniformly  increased,  independently  of 
the  effect  of  wage  advances,  through  tlie  use  of  heavier  equip- 
ment, the  adoption  of  safety  devices,  and  better  service." 

From  a  careful  study  of  all  of  the  evidence  introduced  in  these 
cases  relating  to  the  passenger  earnings,  operating  expenses  and 
net  income  from  the  passenger  service;  from  the  fact  that  the 
passenger  rate  reduction  by  the  legislature  amounted  to  33i^  per 
cent  when  the  rate  was  reduced  from  3  cents  to  2  cents;  from 
the  fact  that  the  evidence  shows  since  the  passage  of  the  2-cent 
statute  in  the  year  1907  and  the  testimony  taken  in  the  Mis- 
souri Bate  Cases  in  1907  and  1908,  that  there  have  been  sub- 
stantial increases  in  the  wages  paid  the  employees  of  the 
carriers ;  the  enhanced  cost  of  requisite  supplies  of  all  kinds ;  leg- 
islation, both  Federal  and  state,  placing  new  and  additional  ex- 
penses on  the  carriers,  we  think  that  the  carriers  have  sustained 
the  burden  of  proof  to  bring  their  case  within  the  rule  as  an- 
nounced by  Mr.  Justice  Hughes  in  the  Norfolk  &  W.  R.  Co.  v. 
Conley,  236  U.  S.  1.  c.  614,  59  L.  ed.  749,  P.U.R.1915C,  293, 
35  Sup.  Ct.  Eep.  437,  in  which  the  court  said :  ''It  is  apparent, 
from  every  point  of  view  that  this  record  permits,  that  the 
statutory  rate  at  most  affords  a  very  narrow  margin  over  the 
cost  of  the  traffic.  It  is  manifestly  not  a  case  where  substantia] 
compensation  is  permitted  and  where  we  are  asked  to  enter  the 
domain  of  the  legislative  discretion ;  nor  is  it  one  in  which  it  is 
necessary  to  determine  the  value  of  the  property  employed  in 
the  intrastate  business.  It  is  clear  that  by  the  reduction  in  rates 
the  company  is  forced  to  carry  passengers,  if  not  at  or  below 
cost,  with  merely  a  nominal  reward  considering  the  volume  of 
the  traffic  affected.  We  find  no  basis  whatever  upon  which  the 
rate  can  be  supported  and  it  must  be  concluded  in  the  light  of 
the  principles  governing  the  regulation  of  rates  that  the  state 

exceeded  its  power  in  imposing  it." 
I'.U.R.1916A. 
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The  testimony  shows  that  some  of  the  carriers  have  shown 
greater  losses  on  the  reduced  passenger  rate  than  others.  As 
already  suggested,  we  cannot,  in  determining  a  competitive  pas- 
senger rate,  select  that  railroad  which  is  the  shortest  or  the  most 
advantageously  situated  and  limit  the  rate  to  what  would  allow 
that  property  fair  earnings  as  a  reasonable  and  just  rate.  We 
must  consider  this  entire  passenger  rate  situation  in  this  state 
and  determine  a  reasonable  and  just  rate,  not  merely  with  ref- 
erence to  the  Santa  Fe  or  the  Burlington  or  the  Rock  Island  or 
the  Missouri,  Kansas,  &  Texas  or  the  Missouri  Pacific  or  any 
other  applicant  company,  but  with  reference  to  all  lines  serv- 
ing competitive  territory  in  Missouri  having  reasonably  direct 
lines.  This  question  was  quite  fully  reviewed  and  many  authori- 
ties cited  in  the  recent  1915  Western  Rate  Advance  Case,  36 
Inters.  Com.  Rep.  1.  c.  660,  561. 

We  find  from  all  the  evidence  in  this  case  that  the  carriers 
have  not  justified  their  applications  for  a  straight  3-cent  maxi- 
mum passenger  rata  The  provisions  of  the  public  service  act 
prohibit  the  issuance  of  free  passes,  except  to  certain  designated 
classes,  and  the  evidence  in  this  cause  did  not  disclose  any  vio- 
lations of  said  act  in  respect  thereto.  The  carriers  have  doubt- 
less conserved  their  earnings  by  observance  of  this  statute,  as 
well  as  the  practice  of  other  necessary  economies.  The  Commis- 
sion does  find,  however,  from  all  the  evidence  in  these  cases  that 
the  carriers  have  justified  an  increase  in  their  earnings  from 
passengers'  fares. 

In  the  recent  case  of  Peimsylvania  R.  Co.  v.  Towers,  P.TJ.R. 
1916D,  1.  0.  399,  400,  94  Atl.  330,  the  court  of  appeals  of  the 
state  of  Maryland,  in  discussing  the  passenger  rate  and  several 
causes  for  increased  passenger  rates  and  the  different  classes  of 
passenger  rates,  used  this  language :  'Tor  some  time  past  there 
has  been  a  dem£^d  on  the  part  of  the  railroads  of  this  country 
for  an  increase  of  their  revenues,  on  the  ground  that,  as  the  re- 
sult of  a  number  of  contributing  causes,  they  were  either  making 
no  net  revenue  at  all,  or  at  best  one  inadequate  to  meet  the  re- 
quirements for  the  upkeep  of  their  roadbed  and  rolling  stock,  or 
extensions  rendered  desirable  by  the  increase  of  population  or 
development  of  new  localities,  and  also  yield  any  adequate  re- 
turn on  the  capital  employed  in  the  enterprise.  Among  the 
P.U.R.19iaA.  '  60 
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causes  contributing  to  this  condition  were  the  hostile  legislation 
in  many  states,  placing  new  and  additional  burdens  on  such  com- 
panies, the  great  increase  in  wages  paid  to  employees,  and  en- 
hanced cost  of  requisite  supplies  of  all  kinds.  As  a  means  to 
in  part  overcome  the  unfavorable  condition,  there  has  been, 
throughout  the  eastern  states,  at  least,  an  increase  in  the  rates 
for  passenger  transportation.  Such  travel  may  be  roughly 
divided  into  four  general  classes,  though  this  will  not  include  all 
varieties  of  the  passenger  transportation,  each"  one  of  which  has 
its  own  distinctive  characteristics,  which  clearly  differentiate  it 
from  the  others.  These  classes  are  single-rate  fares,  mileage 
rates,  commutation  rates,  and  party  rates." 

[15]  We  find  that  under  the  provisions  of  If  4  of  §  35  of  the 
Public  Service  Commission  law  that  this  Commission  has  power 
to  require  the  sale  of,  and  upon  investigation  prescribe  reason- 
able and  just  fares  as  the  maximum  to  be  charged  for  commuta- 
tion, school  or  family  commutation,  mileage  tickets,  joint  inter- 
changeable mileage  tickets,  round-trip  excursion  tickets,  or  any 
other  form  of  reduced  rate  passenger  tickets  over  any  railroad 
engaged  in  the  transportation  of  passengers  in  this  state.  Sec- 
tion 47  of  said  law  further  refers  to  various  classes  of  passenger 
tickets  that  may  be  made  according  to  such  statute. 

The  sale  of  round-trip  tickets  at  the  usual  10  per  cent  reduced 
rate,  limiting  the  return  to  thirty  days,  we  think  will  have  a  ten- 
dency to  encourage  the  passenger  travel.  The  passenger  using 
such  ticket  is  required  to  pay  for  same  in  advance,  and  must 
make  his  return  trip  within  the  time  limited  and  over  the  same 
route  traveled  in  making  the  journey,  thereby  giving  up  his  op- 
tion of  returning  over  some  competitive  road  where  his  journey 
is  between  competitive  points.  Such  a  reduction  was  long  given 
the  public  by  the  carriers  of  this  state  prior  to  the  enactment  of 
the  2-cent  statute. 

We  further  think  that  the  issuance  of  mileage  tickets  to  bearer 
and  those  for  whom  the  book  may  be  presented  will  encourage 
the  use  of  such  books  by  the  members  of  the  purchaser's  family 
and  will  have  a  tendency  to  increase  travel  throughout  the  state. 
Such  mileage  books  will  add  greatly  to  the  convenience  of  the 
traveling  public  for  the  checking  of  baggage;  also  the  carriers 
will  be  saved  the  sale  of  many  single  tickets  which  will  be  covered 

P.U.R.1916A. 
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by  the  use  of  mileage  books  which  require  but  one  purchase,  and 
much  time  will  be  saved  to  the  ticket  agents  throughout  the  state. 
Furthermore,  the  mileage  book  is  paid  for  in  advance,  and  its 
use  should  be  limited  to  twelve  months  from  date  of  purchase. 
The  interchangeable  mileage  ticket  goes  one  step  further  in  con- 
venience than  the  straight  mileage  book,  in  that  such  interchange- 
able mileage  ticket  will  be  good  over  all  roads  of  the  applicant 
carriers  in  this  state.  This  book  should  be  made  to  bearer  the 
same  as  the  500-mile  tickets  and  contain  at  least  1,000  coupon 
tickets,  and  should  be  good  for  use  twelve  months  from  date  of 
purchase.  The  many  court  and  Commission  decisions,  as  well  as 
legislative  acts  justifying  such  rates,  need  not  be  here  cited.  In 
this  connection  we  desire  to  say  that  we  have  not  overlooked  the 
Lake  Shore  &  M.  S.  E.  Co.  Case,  173  TJ.  S.  684,  43  L.  ed.  858, 
19  Sup.  Ct.  Eep.  565,  which  held  invalid  a  mileage  statute 
passed  by  the  state  of  Michigan.  On  a  careful  study  of  that 
opinion,  we  think  it  does  not  apply  in  the  instant  cases,  as  the 
Commission  is  here  requested  to  increase  the  maximum  rate,  and 
having  the  power  to  do  so  as  declared  by  the  supreme  court  in 
the  Missouri  Southern  Case,  the  Commission  may  increiase  such 
maximum  rate  on  condition  that  the  other  classes  of  reduced 
rates  be  given.  We,  furthermore,  doubt  whether  the  Lake  Shore 
Case  is  in  full  force  and  eflPect  at  this  time.  It  was  held  in  the 
recent  North  Dakota  and  Conley  Cases  supra,  that  the  Supreme 
Court  of  the  United  States  recognized  that  the  state  by  its  legis- 
lature or  by  a  Commission  has  a  broad  field  for  the  exercise  of 
its  discretion  in  prescribing  reasonable  rates  for  common  carriers 
within  its  jurisdiction ;  that  it  is  not  necessary  that  there  should 
be  uniform  rates  or  the  same  percentage  of  profit  on  every  sort 
of  business,  and  that  there  is  abundant  room  for  a  reasonable 
classification  and  the  adaptation  of  rates  to  various  groups  of 
services.  We  think  the  Public  Service  Commission  law  alone 
clearly  authorizes  this  Commission  to  make  such  a  classification 
in  passenger  fares  and  the  service  in  connection  therewitL  The 
curious  may  find  of  interest  the  opinions  of  the  New  Hampshire 
supreme  court  in  the  cases  of  Boston  &  M.  K.  Co.  State, 
P.TT.K.1915C,  25,  93  Atl.  306;  State  v.  Maine  C.  1..  Co.  92 
Atl.  837,  and  the  opinion  of  the  Maryland  court  of  appeals  in 
the  case  of  Pennsylvania  R.  Co.  v.  Towers,  supra. 

P.U.R.1916A. 
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[16]  The  carriers  propose  in  their  application  to  make  a  mini* 
mum  charge  of  10  cents  for  each  passenger  ticket  sold,  (consider- 
able testimony  was  given  by  witnesses,  detailing  the  expense  of 
selling  a  ticket,  and  the  making  of  the  record  showing  all  book 
transactions  required  by  the  company,  including  the  time  of  the 
agent  in  making  the  sale.  We  find  from  the  evidence  that  the 
carriers  have  justified  a  minimum  charge  of  at  least  5  cents  for 
each  ticket  sold.  A  10-cent  minimum  might  work  a  hardship 
within  the  limits  of  incorporated  cities,  and  against  laboring 
people  near  such  corporate  limits  who  use  the  facilities  of  the 
steam  roads  in  reaching  their  places  of  employment.  We  think 
also  that  the  carriers  should  be  permitted  when  the  passenger  fare 
does  not  end  in  five  or  naught,  that  the  nearest  sum  so  ending 
shall  be  the  fare:  Provided,  that  the  minimum  fare  shall  not 
be  less  than  5  cents. 

The  Commission  has  received  various  complaints  against  the 
rule  adopted  by  the  carriers  in  this  state  some  few  years  ago  of 
charging  for  a  full  mile  for  all  fractions,  however  short  Some 
witnesses  in  these  cases  complained  against  the  justice  of  such 
rule.  We  think  it  would  be  a  reasonable  and  just  rule  to  per- 
mit the  carriers  to  charge  for  a  full  mile  when  the  fraction  of  a 
mile  is  one  half  or  over,  and  that  no  charge  should  be  made  when 
the  fraction  of  a  mile  is  less  than  one-half  mile. 

[17,  18]  This  Commission  heretofore  by  conference  ruling 
authorized  the  collection  of  an  excess  fare  of  10  cents  from  pas- 
sengers taking  passage  from  a  station  or  stopping  place  where 
tickets  could  be  purchased  during  half  an  hour  previous  to  the 
scheduled  time  for  the  departure  of  such  train  on  which  such 
passeoger  takes  passage,  in  case  such  passenger  fails  to  provide 
himself  with  a  ticket  entitling  him  to  passage.  The  ruling  fur- 
ther provides  that  the  carriers  shall  give  the  passenger  a  receipt 
for  such  excess  fare  of  10  cents  which  entitles  the  holder  thereof 
to  have  such  excess  charge  refunded  upon  the  delivery  of  the 
same  at  any  ticket  office  of  said  company  upon  the  line  of  such 
road.  There  can  be  no  question  as  to  the  authority  of  this  Com- 
mission to  authorize  the  collection  of  such  additional  or  '^train 
fares."  (Ke  Additional  Train  Fares'  (Cal.  R.  Com.)  P.U.R. 
1915D,  93,  and  authorities  there  cited).  The  reason  for  per- 
mitting such  excess  or  train  fare  is  in  the  interest  of  the  public 
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The  California  Commission  in  discussing  this  question  stated  in 
its  decision,  supra,  1.  c.  99,  the  following  reasons :  "The  carriers 
undertake  to  perform  a  certain  service  for  the  public.  The  ob- 
ligation is  laid  upon  them  to  perform  that  service  at  reasonable 
rates,  and  regulatory  bodies,  state  and  Federal,  are  given  au- 
thority to  see  that  such  obligation  is  properly  discharged;  but, 
there  is  a  higher  duty  than  that ;  namely,  to  conserve  the  safety 
of  the  public  while  serving  it  The  primary  object  of  charging 
train  rates  in  excess  of  ticket  rates  is  to  induce  passengers  to 
purchase  tickets,  not,  as  is  thought  by  some,  to  insure  the  safety 
of  the  revenue  to  the  carriers,  but  rather  to  enable  conductors 
to  quickly  attend  to  the  collection  of  tickets  and  have  time  to  de- 
vote to  the  proper  and  safe  handling  of  their  trains.  I  have 
ridden  extensively  on  railroad  trains  for  many  years,  but  I  must 
confess  that  until  the  hearing  of  this  case  I  had  but  a  faint  idea 
of  the  manifold  duties,  the  discharge  of  which  is  incumbent  upon 
passenger  conductors,  and  I  am  of  the  opinion  that  the  public 
generally  is  no  better  informed  that  I  was." 

The  California  Commission  in  the  interest  of  the  public  per- 
mitted the  carriers  to  retain  the  excess  fare  chai'ged.  The  rule 
adopted  by  this  Commission  to  require  the  excess  to  be  refunded 
seems  to  have  worked  reasonably  satisfactory  to  the  traveling  pub- 
lic, and  we  do  not  think  it  proper  at  this  time  to  change  the  ex- 
cess collection  into  a  penalty  fare,  but  will  leave  the  fare  as  an 
excess  to  be  refunded. 

[19]  Our  present  passenger  rate  statute  does  not  require  the 
carriers  to  transport  children  under  the  age  of  five  years  free  of 
charge.  While  the  statute  does  not  contain  such  a  requirement, 
yet  the  carriers  have  not  attempted  to  force  a  collection  for 
children  under  that  age.  We  think  an  order  should  be  entered 
in  this  case  curing  the  defect  of  the  statute  by  specifically  pro- 
viding that  all  children  under  the  age  of  five  years  should  be  car- 
ried free  of  charge. 

We  have  carefully  examined  and  considered  all  the  evidence 

offered  in  these  cases,  aided  by  able  and  efficient  rate  experts, 

accountants  and  statisticians,  both  for  the  Oonmiission  and  the 

carriers.    We  have  also  investigated  the  passenger  rates  of  other 

states  for  comparative  purposes,  taking  into  consideration  the 

similarity  and  geographical  conditions,  as  well  as  the  density  of 
P.U.R.1916A. 
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population  and  difficulties  of  operation,  together  with  the  in- 
creased cost  of  operation  not  offset  by  increased  revenue,  as  dis- 
cussed elsewhere  in  this  opinion.  We  believe  that  all  classes  of 
passenger  fares  should  be  made  reasonable  and  just  so  as  to  en- 
courage passenger  travel.  The  automobile  and  jitney  which 
have  come  in  the  last  few  years,  and  since  the  passage  of  the  2- 
cent  rate  act,  have  doubtless  reduced  the  short  local  passenger 
earnings  of  the  roads  in  this  state.  What  will  be  the  future 
reductions,  no  one  can  tell. 

We  have  thus  reached  the  conclusion  that  the  railroad  cor^ 
porations,  applicants  herein,  should  be  granted  authority  to  in- 
crease the  one-way  passenger  fares  for  the  period  of  twelve 
months  from  the  effective  date  of  the  order  entered  herein,  or 
until  changed  or  abrogated  by  the  Commission,  to  the  uniform 
maximum  basis  of  2^  cents  for  each  mile  or  fraction  of  one  half 
or  over  for  transporting  any  passenger  within  this  state  and  his 
ordinary  baggage  not  exceeding  150  pounds  in  weight,  upon  con- 
dition that  each  of  said  railroad  corporations  shall  sell  round- 
trip  tickets,  mileage  books,  and  joint  mileage  books,  with  the 
following  regulations  and  rules: 

1.  That  each  of  said  railroad  corporations  shall  sell  round-trip 
tickets,  limited  to  not  less  than  thirty  days  from  date  of  purchase, 
between  all  stations  on  their  respective  lines,  at  2^  cents  for 
each  mile  or  fraction  of  one  half  or  over. 

2.  That  each  of  said  railroad  corporations  shall  issue  mileage 
books  having  500  coupons  attached  thereto,  entitling  the  bearer 
and  the  persons  for  whom  presented  to  travel  500  miles  on  the 
line  or  lines  of  such  railroad  corporation  issuing  such  mileage 
book,  for  which  such  railroad  corporation  may  charge  a  sum  not 
to  exceed  2  cents  for  each  mile  or  fraction  of  one  half  or  over. 
Such  mileage  books  shall  be  kept  on  sale  by  such  corporatioD  at 
every  station  in  this  state  where  such  corporation  has  employed 
a  ticket  agent,  and  any  such  books  shall  be  issued  immediately 
upon  application  therefor,  and  upon  the  presentation  of  such 
mileage  book  to  a  conductor  or  auditor  on  any  train,  on  any  line 
of  railroad  owned  or  operated  by  such  railroad  corporation  issu- 
ing the  same,  the  bearer  and  the  persons  for  whom  presented 
shall  be  entitled  to  travel  a  number  of  miles  or  fractions  of  ope 
half  or  over,  equal  to  the  number  of  coupons  detached  by  sUch 
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conductor  or  auditor.  Such  mileage  book  shall  entitle  the  bearer 
and  the  persons  for  whom  presented  to  the  same  rights  and 
privileges  in  respect  to  the  transportation  of  persons  and  prop- 
erty to  which  the  highest  class  ticket  issued  by  such  corporation 
would  entitle  him.  Such  mileage  books  shall  be  good  for  one 
year  from  date  of  purchase. 

3.  That  each  of  said  railroad  corporations  shall  issue  'joint 
interchangeable  mileage  books  having  1,000  coupons  attached 
thereto,  entitling  the  bearer  and  the  persons  for  whom  presented, 
to  travel  1,000  miles  on  the  line  or  lines  of  any  such  corpora- 
tions, applicants  herein,  for  which  any  such  railroad  corpora- 
tion may  charge  a  sum  not  to  exceed  2  cents  for  each  mile  or 
fraction  of  one  half  or  over.  Such  Joint  interchangeable  mileage 
books  shall  be  kept  on  sale  by  each  of  said  corporations,  at  every 
station  in  this  state  where  each  of  said  corporations  has  employed 
a  ticket  agent,  and  any  such  joint  interchangeable  mileage  booka 
shall  be  issued  immediately  upon  application  therefor^  and  upon 
the  presentation  of  such  joint  interchangeable  mileage  book,  to  a 
conductor  or  auditor  on  any  train,  on  any  line  of  railroad  owned 
or  operated  by  any  of  said  railroad  corporations,  the  bearer  and 
persons  for  whom  presented  shall  be  entitled  to  travel  a  number 
of  miles  or  fractions  of  one  half  or  over  equal  to  the  number  of 
coupons  detached  by  such  conductor  or  auditor.  Such  joint  in- 
terchangeable mileage  books  shall  entitle  the  bearer  and  the  per- 
sons for  whom  presented  to  the  same  rights  and  privileges  in  re- 
spect to  the  transportation  of  persons  and  property  to  which 
the  highest  class  ticket  issued  by  such  corporation  would  entitle 
him.  Such  joint  interchangeable  mileage  books  shall  be  good 
for  one  year  from  date  of  purchase. 

4.  That  no  such  railroad  corporation  shall  demand,  collect,  or 
receive  any  greater  rates  of  fare  as  compensation  for  each  mile 
or  fraction  of  one  half  or  over  for  the  transportation  of  children 
between  the  ages  of  five  and  twelve  years,  including  ordinary 
baggage  for  each  such  passenger,  not  exceeding  75  pounds  in 
weight,  than  one  half  of  the  rates  of  fare  herein  prescribed: 
Provided,  further,  that  no  charge  shall  be  made  for  the  trans-  « 
portation  of  any  children  under  the  age  of  five  years.  ' 

6.  That  when  the  passenger  fare  does  not  end  in  five  or 

naught,  the  nearest  sum  so  ending  diall  be  the  fare:  Provided, 
P.U.R.1916A. 
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however,  thiit  any  such  railroad  corporation  shall  not  be  com- 
pelled to  accept  a  single  fare  of  less  than  6  cents. 

6.  That  if  any  passenger,  taking  passage  from  a  station  or 
stopping  place  where  tickets  can  be  purchased  during  half  an  hour 
previous  to  the  scheduled  time  for  the  departure  of  such  train 
on  which  such  passenger  takes  passage,  fails  to  provide  himself 
with  a  ticket  entitling  him  to  passage,  10  cents  in  excess  of  the 
regular  full  rate  of  fare  may  be  charged  and  collected:  Pro- 
vided, however,  that  it  shall  be  the  duty  of  such  railroad  corpo- 
ration to  give  any  passenger  paying  such  excess  charge  a  re- 
ceipt or  other  evidence  of  such  payment,  which  shall  legibly  state 
that  it  entitles  the  holder  thereof  to  have  such  excess  charge  re- 
funded upon  the  delivery  of  the  same  at  any  ticket  office  of  said 
company,  upon  the  line  of  such  road,  and  said  company  shall 
refund  the  same  upon  demand. 

VIII.  Excess  Baggage  Rates. 

[20]  The  legislature  of  this  state  in  the  year  1903  passed  an 
act  prescribing  rates  for  excess  baggage  on  steam  and  interurban 
roads,  over  5  miles  in  length,  and  providing  that  such  carriers 
may  charge  not  more  than  12^  per  cent  of  the  cost  of  a  first-class 
passenger  fare  per  hundred  poimds,  for  all  excess  baggage  over 
150  pounds.  The  act  further  provided  that  the  minimum  charge 
for  such  excess  baggage,  when  the  same  does  not  exceed  2d0 
pounds,  shall  not  be  less  than  25  cents.  At  the  date  of  the  pas- 
sage of  said  act  the  legal  passenger  rate  was  then  3  cents  over 
the  roads  of  applicant  carriers.  In  the  year  1907  the  legisla- 
ture of  the  state,  by  legislative  act,  reduced  the  passenger  rate 
from  3  cents  to  2  cents  per  mile  on  the  roads  of  applicants  here- 
in. 'No  reference  whatever  was  made  to  the  excess  baggage  act  of 
1903.  In  the  litigation  which  grew  out  of  the  passenger  act,  as 
well  as  the  freight  acts,  and  elsewhere  referred  to  in  this  opinion 
and  known  as  the  Missouri  Eate  Cases,  nothing  was  said  either 
by  the  state  or  the  carriers  in  that  litigation  with  reference  to 
the  excess  baggage  rates.  No  contention  was  made  by  the  state 
at  that  time  that  the  excess  baggage  rates  had  been  reduced  be- 
low 12^  per  cent  of  a  first-class  passenger  fare  of  8  cents.  Nei- 
ther did  the  carriers  set  up  such  a  reduction  along  with  other 
statute  reductions  in  said  eases. 
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We  are  first  confronted  \7ith  the  question  as  to  whether  the 
reduction  of  the  passenger  rate  by  the  legislature  in  1907,  which 
was  provided  for  by  §  1192,  Rev.  Stat  1899,  automatically  re- 
duced the  excess  baggage  rate  as  provided  for  by  the  act  of  1903. 
We  have  been  unable  to  find  where  the  appellate  courts  of  the 
state  have  construed  such  statutes.  A  question  quite  analogous 
to  the  one  in  the  instant  cases  arose  in  the  case  of  Greene  County 
V.  Lydy,  263  Mo.  77,  172  S.  W,  1,  c.  383,  in  which  the  question 
was  whether  the  salary  of  a  probate  judge  which  was  based  upon 
the  salary  of  the  circuit  judges  had  been  increased  by  a  later  act 
increasing  the  salary  of  the  circuit  judges  by  making  them  jury 
commissioners.  The  court  did  not  pass  upon  the  question  as  to 
whether  the  legislature  could  so  increase  the  salary  of  the  probate 
judge  by  increasing  the  salary  of  the  circuit  judges,  the  issue 
having  turned  on  another  point.  .Hence,  the  question  in  this 
case  may  be  left  open  for  a  proper  construction  as  to  whether 
the  later  act  of  1907  reducing  the  passenger  rates  from  3  to  2 
cents  per  mile  automatically  thereby  reduced  the  excess  baggage 
rates  from  12^  per  cent  of  a  3-cent  rate  to  12i  per  cent  of  a  2- 
cent  rate  for  the  reasons  hereinafter  stated. 

Witness  H.  H.  Butler,  assistant  general  passenger  agent  of 
the  Missouri  Pacific  and  St.  Louis,  Iron  Mountain,  &  Southern 
railways,  presented  testimony  on  behalf  of  all  of  the  carriers  re- 
lating to  the  excess  baggage  rate  of  this  state  as  construed  since 
July,  1913,  as  to  allow  only  12^  per  cent  of  the  2-cent  passenger 
f dre.  He  testified  that  the  excess  baggage  rates  in  Missouri  un- 
der such  a  construction  made  it  the  lowest  of  any  class  of  rates 
that  are  published  for  shipments  of  a  like  class  of  traffic.  He 
further  testified  that  there  is  no  comparison  between  the  excess 
baggage  rate  and  express  rates,  which  is  a  similar  service  in 
some  respects.  This  witness  was  of  the  opinion  that  the  excess 
baggage  service  in  lliis  state  is  far  superior  to  either  the  express 
or  freight  service,  particularly  in  connection  with  conmiercial 
baggage.  He  testified  that  such  baggage  is  carried  on  the  same 
train  with  the  commercial  traveler,  and  that  each  passenger  may 
carry  150  pounds  free  in  the  baggage  car,  and  also  carry  as 
much  as  100  pounds  or  more  free  in  the  form  of  hand  baggage 
in  the  coach  or  Pullman  car  with  the  passenger ;  that  the  express 
companies  make  no  pretense  of  carrying  baggage  on  the  same 
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train  with  a  passenger;  that  the  advantage  to  commercial  trav- 
elers and  others  in  having  their  baggage  carried  on  the  same 
trains  with  them  is  very  great ;  that  they  have^access  to  the  bag- 
gage along  the  road  and  which  baggage  is  also  accessible  imme- 
diately on  arrival  at  destination;  that  while  express  companies 
pick  up  and  deliver  packages  without  extra  charges,  that  such 
service  is  more  than  offset  by  the  fact  that  160  pounds  of  baggage 
is  carried  free  with  each  passenger,  while  the  express  company 
charges  by  the  hundred  pounds,  and  that  it  is  now  possible  to 
check  baggage  from  hotels  and  residences  in  one  city  to  hotels 
and  residences  in  another.  As  a  further  illustration  and  com- 
parison of  freight,  baggage,  and  express  rates  in  this  state,  the 
witness  introduced  in  evidence  the  following  exhibit: 

TABLE  NO.  49. 

COMPARATIVE  STATEMENT  OF  EXCESS  BAGGAGE,  EXPRESS,  MERCHAN- 
DISE, AND  FIRST-CLASS  FREIGHT  RATES  PER  ONE  HUNDRED  POUNDS 
FROM  ST.  LOUIS  TO  POINTS  ON  THE  MISSOURI  PACIFIC  SYSTEM  IN 
MISSOURI. 


Station. 

Coltunn 

1. 

Column 
2. 

Column 
8. 

Column 
4. 

Column 
5. 

Column 
6. 

Allenton 

Boonville 

Butler 

$  .90 
5.08 
8.35 
4.48 
9.25 
2.97 
4.98 
6.55 
3.72 
9.50 
7.50 
5.65 
1.98 
8.35 
5.06 
5.62 

$  .60 
3.40 
5.58 
3.00 
6.29 
2.00 
3.64 
4.38 
2.50 
6.65 
5.50 
3.80 
1.34 
5.58 
3.38 
3.76 

$   .11 
.65 

1.04 
.56 

1.15 
.37 
.62 
.81 
.46 

1.18 
.93 
.70 
.24 

1.04 
.65 
.70 

$  .07 
.42 
.69 
.37 
.78 
.25 
.46 
.54 
.31 
.83 
.68 
.47 
.16 
.69 
.48 
,      .47 

$  .55 
1.05 
1.40 
1.05 
1.55 
.85 
1.20 
1.20 
1.05 
1.55 
1.55 
1.20 
.75 
1.55 
1.40 
1.20 

$  .24 
.47 
.72 
.50 
.74 
.38 
.53 
.59 
.45 
.74 
.60 
.58 
.30 
.72« 
.62 
.63 

California 

Carthage 

Chamois 

Charleston 

Higginsville 

Jefferson  City . . . 
Jonlin 

Kansas  City 

Marshall 

New  Haven 

Nevada 

Poplar  Bluff 

Sedalia 

Column  1  shows  ticket  fares  on  basis  of  three  cents  per  mile  In  effect  Januarv  L 
1907. 

Column  2  shows  ticket  fares  on  basis  of  two  cents  per  mile  in  effect  November 
30,  1914. 
'      Column  3— Excess  baggage  rates  on  basis  of  1^  per  cent  of  fares  in  effect  Janu- 
ary 1,  1907. 

Column  4— Excess  baggage  rates  on  basis  of  12k  per  cent  of  two-cent  fares  as  In 
effect  November  30,  1914. 

Column  5— Express,  merchandise  rates  as  In  effect  November  30,  1914. 

Column  6— Mrst-class  freight  rates  as  in  effect  November  30.  1914. 

It  will  be  noted  from  the  above  exhibit  that  a  comparison  of 
excess  baggage,  express,  and  freight  charges  is  made  between  cer- 
tain points  in  this  state.  This  exhibit  further  shows  what  the 
rates  would  be  on  the  basis  of  3  cents  per  mile,  which  were  in 
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effect  in  1908  when  the  excess  baggage  statute  was  enacted  by  the 
legislature,  and  also  such  rates  on  a  basis  of  a  2-cent  passenger 
rate  which  was  made  effective  in  1913, 

This  witness  introduced  a  further  exhibit  showing  a  compari- 
son of  excess  baggage,  express,  and  freight  charges  on  250,  500 
and  1,000  pounds  of  baggage  between  points  on  the  Missouri  Pa- 
cific Eailway  in  this  state  for  distances  of  100,  125,  and  283 
miles,  which  is  as  follows : 

TABLE  NO.  50. 

STATEMENT  SHOWING  A  COMPARISON  OF  EXCESS  BAGGAGE.  EXPRESS. 
AND  FREIGHT  CHARGES  ON  260,  500  AND  1,000  POUNDS  OF  BAGGAGB  BE- 
TWEEN POINTS  ON  THE  MISSOURI  PACIFIC  RAILWAY  IN  MISSOURI 
FOB  DISTANCES  OF  100,  125  AND  283  MILES. 

Between  St.  Louis  and  Chamois,  100  Miles:  Ticket  Fare— $2.00, 
250  pounds  of  baggage— 

By  express,    85c.  per  cwt ^ $2.13 

By  freight,     88c.  per  cwt 95 


By  baggage,   25c.  per  cwt.  (150  lbs.  free)  25 

t)  poands  of  baggage— 

By  express,    85c.  per  cwt $4.25 


By  freight,     38c.  per  cwt 1.90 

By  baggage,    25c.  per  cwt.  (150  lbs.  free)  88 

1,000  pounds  of  baggage— 

By  express,    85c.  per  cwt $8.50 

By  freight,     38c.  per  cwt 8.80 

By  baggage,   25c.  per  cwt.  (150  lbs.  free)  2,13 

Between  8i,  Louis  and  Jefferson  City,  125  Miles:  Ticket  Fare,  $i.SO 

250  ponnds  of  baggage— 

By  express,    $1.06  per  cwt. $2.63 

By  freight.       .45  per  cwt 1.13 

By  bAggagc,     .81  per  cwt.  (150  lbs.  free)  .31 

600  pounds  of  htLggAge— 

By  express,   $1.0$  per  cwt. $5.25 

By  freli^t,       .45  per  cwt 2.25 

Bv  baggage,     .31  per  cwt.  (150  lbs.  free) « 1.09 

1,000  pounds  of  baggage— 

By  express,    $1.C6  per  cwt. $10.50 

By  freight,       .46  per  cwt 4.50 

By  baggage,     4tt  per  cwt  (150  lbs.  free)  2.64 

Between  Bt,  Louis  and  Kansas  City,  28S  Miles:  Ticket  Fare,  S5.58, 

260  pounds  of  bamige— 

By  express,   $1x6  per  cwt $3.88 

By  freight,       .60  per  cwt 150 

By  baggage,      .68  per  cwt.  (150  lbs.  free)  68 

600  pounds  of  baggage— 

By  express,    $LS6  per  cwt $7.75 

By  freight,       .60  per  cwt 3.00 

By  baggage,      .68  per  cwt  (160  lbs.  free)  2.38 

1,000  pounds  of  baggage--: 

By  express,   $1.56  per  cwt $15.00 

By  freight       .60  per  cwt 6.00 

By  baggage,      .68  per  cwt  (150  lbs.  free)  6.78 

From  this  exhibit  it  will  be  noted  that  when  a  passenger  has 
over  500  poun<is  of  baggage  the  entire  cost  of  his  transporta- 
tion, with  that  of  his  hand  baggage  which  he  may  carry  with  him, 
and  his  baggage  carried  in  the  baggage  car,  is  less  than  he  wonld 
have  to  pay  were  he  to  ship  his  baggage  by  express.  Further- 
more, it  will  be  noted  that  in  many  instances  the  total  amount 
he  will  pay  on  his  excess  baggage  with  the  superior  service  given 
him  will  be  less  than  he  can  ship  the  same  baggage  for  by  freight, 
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It  was  further  testified  that,  in  addition  to  carrying  the  pas* 
senger  and  his  baggage  at  the  rates  above  indicated,  that  the  car^ 
rier  also  gave  the  passenger  free  storage  at  each  end  of  the  line 
for  his  baggage  for  twenty-four  hours,  and  took  care  of  it,  and 
practically  insured  it  for  him  free  of  charge,  with  a  small  charge 
for  each  additional  day  which  such  ba^age  might  remain  in 
storage.  The  proof  further  tended  to  establish  that  the  excess 
baggage  rate  throughout  the  United  States  was  on  the  basis  of 
12^  per  cent  of  a  3-cent  passenger  fare,  and  that  the  baggage 
rate  in  this  state  construed  as  above  stated  at  12^  per  cent  of  a 
2-cent  passenger  fare  was  the  lowest  rate  in  the  United  States^ 
and  was  unreasonable  and  unjust  for  the  service  rendered. 

Witness  Lampkin,  representing  the  Travelers'  Protective  As- 
sociation, .and  witness  Knapp,  representing  the  United  Commer- 
cial Travelers,  appeared  on  behalf  of  said  organizations  and 
gave  testimony  relative  to  the  excess  baggage  rates.  It  was  the 
position  of  these  witnesses  that  a  very  low  rate  was  justifiable 
for  the  transportation  of  excess  baggage,  on  the  ground  that  the 
traveling  salesmen  were  creating  business  for  the  carriers,  and 
that  such  excess  baggage  contained  practically  nothing  but  sample 
goods,  which  were  not  carried  for  sale,  and  that  such  traveling 
men,  in  addition  to  paying  the  excess  baggage  rates,  were  travel- 
ing much  and  using  much  transportation  of  the  carriers,  and  for 
these  reasons  a  low  excess  baggage  rate  was  justifiable.  It  is 
common  knowledge  that  express  companies  return  "empties"  at 
a  much  less  rate  than  they  would  handle  such  empties  otherwise, 
evidently  on  the  theory  that  such  rate  would  induce  such  shipping 
facilities  to  be  returned  to  point  of  origin  and  there  filled  and 
reshipped,  thereby  making  business  for  the  express  companies. 
We  are  of  the  opinion  that  the  testimony  considered  as  a  whole 
warrants  a  reasonably  low  excess  baggage  rate.  We  think  from 
all  the  evidence  introduced  in  these  cases  that  the  reasonable 
rate  for  excels  baggage  is  15  per  cent  of  the  maximum  passen- 
ger fare  of  2^  cents  per  mile  per  hundred  pounds. 

IX.  In  Conclusion. 

After  a  careful  consideration  of  all  the  evidence,  briefs,  and 
arguments  in  these  cases,  which  are  very  voluminous  and  repre- 
sent most  careful  preparation  and  presentation  of  questions  des- 
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tined  to  tave  far-reaching  effects,  we  conclude  that  the  applicants 
herein  are  entitled  to  a  measure  of  relief,  but  not  to  the  extent  of 
the  rates  as  proposed  by  applicants.  Therefore,  an  order  in 
conformity  with  the  views  expressed  herein  should  be  entered 
fixing  the  reasonable  rates,  fares,  and  charges  for  passenger  serv- 
ice and  commodity  rates  and  charges  for  freight  service  to  be  in 
effect  as  maximum  rates  for  the  services  to  be  performed  for  a 
period  of  twelve  months  from  January  1,  1916,  and  thereafter 
until  changed  or  abrogated  by  the  Commission.  The  effective 
date  selected  should  allow  sufficient  time  for  the  preparation  and 
filing  of  tariffs  in  conformity  with  the  order  and  for  notice  to 
the  public* 

As  changes  in  rates  are  liable  to  bring  about  unforeseen  minor 
inequalities,  and  perhaps  even  discriminations,  and  as  the  rea- 
sonableness of  the  rates  prescribed  can  be  determined  definitely 
only  after  they  have  been  in  effect  for  a  considerable  period,  the 
Commission  retains  jurisdiction  to  modify  or  change  the  order 
if  any  of  the  new  rates  prove  to  work  an  injustice,  either  as  to 
the  shipping  or  traveling  public  or  as  to  applicants  herein. 

[21]  It  has  been  suggested  that  the  Commission,  in  fixing 
reasonable  and  just  rates,  should  impose  upon  the  carriers  some 
condition  as  to  the  payment  of  overcharges  paid  by  shippers  and 
passengers  since  the  enactment  of  the  present  maximum  freight 
and  passenger  rate  statutes.  The  Commission  has  no  jurisdic- 
tion over  the  subject  of  overcharges  in  these  cases.  Our  juris- 
diction in  these  cases  is  limited  to  determining  the  reasonableness 
of  the  rates  now  in  force  and  effect,  and,  if  found  unreasonable 
and  unjust,  then  to  fix  rates  that  are  reasonable  and  just.  As  ap- 
pears elsewhere  in  this  opinion,  the  conditions  presented  to  this 
Commission  are  entirely  different  from  those  before  the  court 
when  the  validity  of  said  statutes  was  being  adjudicated. 

The  Commission  desires  to  express  its  high  appreciation  of 
the  able  assistance  rendered  by  expert  witnesses  and  learned 
counsel  for  applicants,  interveners,  and  the  Commission  in  dis- 
posing of  the  complicated  issues  in  these  cases  involving  adjust- 
ments of  rates,  which  are  of  the  most  delicate  as  well  as  of  the 
most  serious  nature. 

Atkinson,  Chairman;  Bean  and  McQuillin,  CC,  concur. 
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Note. — Distinction  between  reasonableness  and  confiscation  in 

return. 

Earlier  cases  on  this  subject  may  be  found  in  the  note  to  Bellamy 
V.  Missouri  &  N.  A.  R.  Co.  L.R.A.1915A,  1,  on  "Return  to  which 
public  service  corporations  are  entitled/'  in  which  it  is  said :  ^There 
is  a  difference  between  the  questions  whether  a  rate  is  confiscatory  or 
whether  it  is  unreasonable.  A  rate  that  is  confiscatory  is  undoubt- 
edly unreasonable.  But  it  does  not  follow  that  unreasonablenessw 
is  not  reached  before  the  point  at  which  confiscation  begins.^' 

The  holding  in  the  reported  case,  which  is  in?  accord  with  the 
earlier  note,  cites  Union  P.  R.  Co.  v.  Public  Utilities  Commission 
(1915)  95  Kan.  604,  P.U.R.1915D,  377,  148  Pac.  667,  and  State 
ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co.  (1915)  —  Fla. 
— ,  L.R.A.— ,  — ,  P.U.R.1915D,  105,  68  So.  729,  which  are  sufficient- 
ly set  out  in  the  opinion. 

In  Duluth  Street  R.  Co.  v.  Railroad  Commission,  —  Wis.  — , 
P.U.R.1916D,  192,  152  N.  W.  887,  it  was  held  that  there  is  a  differ- 
ence between  a  rate  that  is  not  quite  low  enough  to  be  condemned  as 
confiscatory  and  one  which  is  reasonable,  and  it  is  a  reasonable  rate 
which  the  Wisconsin  Commission  is  called  upon  to  fix. 

In  Pennsylvania  R.  Co.  v.  Towers,  —  Md.  — ,  P.U.R.1915D,  398, 
94  Atl.  330,  it  was  held  that  although  rates  charged  the  public  must 
be  reasonable,  this  does  not  mean  that  they  may  be  reduced  to  the 
point  of  confiscation. 

But  in  Re  Lignite  Coal  Rates,  P.XJ.R.1915P,  190,  it  was  held  that 
a  rate  which  is  not  confiscatory  must  be  held  to  be  reasonable  no 
matter  how  low  it  may  be,  and  hence  it  cannot  be  less  than  reasonable 
without  being  confiscatory. 


NORTH  CAROLINA  SVPKBBfE  COURT, 

JAMES  A.  TURNER  et  al. 

V. 

NORTH  CAROLINA  PUBLIC  SERVICE  COMPANY  et  al. 

[No.  374.] 
(—  N.  C.  — ,  86  S.  E.  1033.) 

Municipalities  —  Street    railway    franchise  —  Statutory    authority    to 

grant '■"' Public  utilities, 

1.  A  city  may  grant  a  franchise  for  the  construction  of  an  electric 

street  railway  to  transport  passengers  and  freight,  under  a  statute  (Re- 

Tisal  1905,  §  2916,  subsec.  2910)  authorizing  it  to  grant  franchises  for 

public  utilities. 
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Injunction  ^C(mstrucUon  of  street  railway  and  operation  of  freight 
cars  —  TracJc  already  constructed  —  Damage  to  abutting  owner. 

2.  An  abutting  landowner  cannot  enjoin  the  construction  of  a  street 
railway  track,  or  the  moving  of  freight  cars  thereon,  where  the  railroad 
has  already  been  built  under  adequate  municipal  authority,  and  where 
there  is  no  allegation  that  irreparable  damage  or  serious  injury  results 
from  the  operation  of  a  few  freight  cars. 

[November  24,  1915.] 

^.  Appeal  by  James  A.  Turner  and  wife  from  an  order  of  the 
Superior  Court  of  Guilford  County,  Lynn,  Judge,  dissolving  a 
restraining  order  in  a  suit  to  enjoin  the  North  Carolina  Public 
Service  Company  and  others  from  constructing  and  operating 
a  street  railway,  and  to  enjoin  the  moving  of  freight  cars  thereon. 
Affirmed, 

Appearances:  W.  P.  Eagan,  and  King  &  Kimball  and  Wm. 
P.  ^ynum,  for  appellants ;  Eoberson,  Earnhardt,  &  Smith,  and 
Peacock  &  Dalton,  and  Brooks,  Sapp,  &  Williams,  for  appellee. 

Brown,  J.,  delivered  the  opinion  of  the   court. 

The  plaintiffs  seek  to  enjoin  the  defendants  from  constructing 
and  operating  a  railroad  along  Eussell  and  other  streets  in  the 
city  of  High  Point,  and  also  to  restrain  the  defendants  from  mov- 
ing freight  cars  over  the  said  track.  The  facts  disclosed  by  the 
record  appear  to  be  that  the  defendant  the  city  of  High  Point, 
on  motion  of  this  plaintiff,  a  member  of  the  board  of  aldermen, 
by  a  unanimous  vote,  granted  a  franchise  to  one  Van  Brunt  and 
associates  to  build  a  street  railway  in  said  city  for  the  purpose 
of  transporting  passengers  and  freight  by  electricity;  the  loca- 
tion and  construction  of  the  said  railway  to  be  subject  to  the 
general  supervision  of  the  city.  The  public  was  protected  by 
special  provisions,  limitations,  and  conditions  unnecessary  to 
set  out.  The  said  Van  Brunt  and  his  associates  not  having  per- 
formed all  the  conditions  required,  on  February  9,  1909,  the 
board  of  aldermen  granted  the  same  franchise  to  John  Leddy 
and  others,  who  had  purchased  from  the  said  Van  Brunt  and 
others  all  their  rights  therein.  This  franchise  was  duly  assigned 
to  the  defendant  the  North  Carolina  Public  Service  Company, 
which  has  built  and  put  in  operation  several  miles  of  said  rail- 
way in  said  city  in  accordance  with  the  conditions,  limitations, 
and  restrictions  of  the  said  franchise.     In  1911  the  board  of 
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aldermen,  or  city  council,  as  the  authorities  are  now  designated 
in  the  new  charter  of  said  city,  agreed  that  the  Public  Service 
Company  might  build  certain  additional  lines  of  street  railway 
within  the  city  limits.  The  defendant  the  Carolina  &  Yadkin 
River  Railway  Company  has  entered  into  a  contract  with  the 
Public  Service  Company,  whereby  certain  freight  cars,  not  more 
than  two  at  a  time,  are  to  be  pulled  by  the  motive  power  of  the 
Public  Cervice  Company  so  as  to  reach  a  number  of  industrial 
plants  located  in  the  city.  By  this  method  a  large  number  of 
drays,  wagons,  motor  trucks,  and  other  heavy  vehicles,  necessary 
under  former  conditions  to  transport  the  large  local  shipments 
within  the  city,  has  been  largely  reduced- 

[1]  It  is  contended  that  the  city  of  High  Point  had  no  power 
to  grant  the  franchise  complained  of  to  the  Public  Service  Com- 
pany. It  is  not  claimed  that  the  charter  of  the  city,  at  the  time 
the  franchise  was  granted,  authorized  it,  but  it  is  contended 
that  the  authority  is  given  by  §  2916  of  the  Revisal,  subsection 
6,  which  reads  as  follows: 

"A  city  or  town  is  authorized:  .  •  •  to  grant  upon  rea- 
sonable terms  franchises  for  public  utilities,  such  grants  not  to 
exceed  the  period  of  six#y  years,  unless  renewed  at  the  end  of 
the  period  granted." 

We  thijik  this  contention  is  well  founded.  The  words  "public 
utilities,"  as  used  in  the  act,  are  evidently  intended  to  embrace 
such  corporations  as  the  Public  Service  Company.  It  is  not  a 
private  corporation  exclusively.  It  is  affected  with  a  public  use 
and  is  under  the  control  of  the  state.  The  term  "public  utili- 
ties" in  an  extended  sense  includes  a  great  many  matters  of  gen- 
eral welfare  to  the  state  and  its  communities.  Within  its  well- 
established  meaning,  the  term  includes  railways,  both  steam  and 
street,  whatever  may  be  the  motive  power.  It  includes  tele- 
graphs and  telephones,  waterworks  and  gasworks,  electric  light- 
ing plants,  as  well  as  street  railways.  3  Dill.  Mun.  Corp.  §  1290; 
4  Words  &  Phrases,  p.  35.  A  company  which  carries  for  the 
public  all  lj;inds  of  express  matter  between  a  city  and  suburban 
points  is  held  to  be  engaged  in  the  public  service,  and  is  a  public 
utility  and  not  strictly  a  private  business.  Dulaney  v.  United 
R.  &  Electric  Co.  104  Md.  423,  65  Atl.  45. 

[2]  It  is  contended  by  the  plaintiff  that  the  construction  of 
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this  track,  or  the  running  of  freight  cars  upon  it,  is  additional 
servitude  for  which,  as  an  abutting  property  owner,  he  is  entitled 
to  additional  compensation.  This  question  is  discussed  by  the 
supreme  court  of  Maine  in  Taylor  v.  Portsmouth,  K.  &  Y.  Street 
R.  Co.  91  Me.  193,  64  Am.  St.  Rep.  216,  39  Atl.  560;  but  we 
will  not  consider  it  upon  this  appeal.  The  injunction  has  been 
dissolved,  and  it  appears  that  since  its  dissolution,  the  laying  of 
the  track  on  Russell  street,  on  which  the  plaintiff  resides,  has 
been  completed,  as  well  as  many  of  the  other  connections.  It 
would  be  futile  now  to  grant  an  injunction  against  the  construc- 
tion of  a  railroad  which  has  already  been  constructed  under  the 
authority  of  the  city,  or  to  enjoin  the  movement  of  a  few  freight 
cars  over  it.  There  is  no  allegation  of  irreparable  damage,  or 
that  the  plaintiffs  are  suffering  serious  injury  by  the  operation 
of  these  cars.  In  the  absence  of  anything  of  that  sort,  the  courts 
will  not  enjoin  public  enterprises  and  improvements  which  make,' 
in  the  opinion  of  its  authorities,  for  the  welfare  of  the  com- 
munity. If  the  plaintiffs  are  entitled  to  any  damages  or  any 
relief,  they  will  have  an  opportunity  to  assert  their  claims  when 
the  case  is  tried  on  the  final  hearing. 
Affirmed. 


OHIO  VXmtAlC  17TII/ITIB8  COMMISSION. 

WILLIAM  A.  SHAFOR 

V, 

CINCINKATI  &  SUBURBAN  BELL  TELEPHONE  COMPANY 

et  al. 

[Formal  Complaint  No.  434.] 

Service  —  Telephone  —  Physical   connection'^ Long  distance  eervioe* 

1.  Physical  connection  will  not  be  required  between  a  telephone 
company  giving  local  Bervioe  only  and  a  competing  company,  to  enable 
a  subscriber  of  the  former  to  obtain  long-distance  service  of  the  latter, 
under  a  statute  (Ohio  Gen.  Code,  {  614-63)  authoriaung  the  Commission 
to  require  through  lines  '^between  different  localities  which  cannot  be 
communicated  with  or  reached  by  the  lines  of  either  company  alone, 
where  such  service  is  not  already  established  or  provided  for,  unless 
public  necessity  requires  additional  service,"  it  appearing  that  the  lat- 
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ter  company  maiiitains  adequate  continuous  through  lines  between  the 
locality  in  which  the  subscriber  resides  and  the  long-distance  point,  and 
offers  to  supply  such  service  to  all  applicants. 
Discrimination  —  Telephones  —  Physical  connection  —  Long-distance 
service. 

2.  A  telephone  company  supplying  long-distance  service  to  a  locality 
in  which  it  gives  no  local  service  and  in  which  its  lines,  in  connection 
with  the  lines  of  the  company  supplied,  form  a  complete  line  of  com- 
munication between  two  localities,  does  not  violate  the  Ohio  statute 
against  discrimination,  in  refusing  to  make  physical  connection  for 
long-distance  service  with  a  company  in  another  locality,  in  which  the 
long-distance  company  competes  for  local  service,  it  appearing  that  its 
long-distance  lines  in  combination  with  its  local  lines  form  a  complete 
and  continuous  line  of  communication  between  the  localitiea. 

[November  18,  1016.] 

Complaint  by  William  A.  Shafor,  a  subscriber  of  the  Ham- 
ilton Home  Telephone  Company,  to  require  physical  connection 
between  said  company  and  the  Cincinnati  &  Suburban  Bell  Tele- 
phone Company,  which  supplies  long-distance  service ;  dismissed. 

Appearances :  Messrs.  Slayback  &  ELaar  and  Andrews  &  An- 
drews for  complainant;  Messrs.  Miller  Outcalt,  J.  W.  Heintz- 
man,  and  M.  0.  Bums  for  the  Cincinnati  &  Suburban  Bell  Tele- 
phone Company;  Messrs.  Slayback  &  Haar  for  the  Hamilton 
Home  Telephone  Company. 

By  the  Commission :  The  pleadings  filed  in  this  proceeding 
are  quite  voluminous,  and  the  Commission  will  therefore  content 
itself  with  aa- brief  a  atatement  of  the  8u})9ta]ice  thereof,  as  ap- 
pears necessary  to  properly  discuss  and  dispose  of  the  different 
matters  at  issue. 

Both  the  defendant  companies  are  corporations  organized  un- 
der the  laws  of  Ohio,  and  engaged  as  common  carriers  in  the 
telephone  business. 

The  Cincinnati  &  Suburban  Bell  Telephone  Company  owns 
and  operates  a  telephone  system,  with  its  principal  exchange  in 
the  city  of  Cincinnati,  Ohio,  with  many  branch  exchanges  estab- 
lished in  the  cities,  villages,  and  country  within  a  radius  of  50 
miles  from  Cincinnati,  having  in  the  aggregate  approximately 
80,000  subscribers.  It  owns  and  operates  toll  or  long-distance 
telephone  lines  from  the  city  of  Cincinnati  to  the  city  of  Ham- 
ilton, in  Butler  county,  Ohio,  the  latter  city  being  located  about 
25  miles  from  Cincinnati.     It  also  owns  and  operates  a  local 
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telephone  system  in  the  city  of  Hamilton  and  surrounding  terri- 
tory, supplying  its  subscribers  therein  with  direct  long-distanoe 
service  to  its  exchanges  in  Cincinnati  and  other  points. 

The  defendant  the  Hamilton  Home  Telephone  Company  owns 
and  operates  a  telephone  system  in  Butler  county,  Ohio,  with  its 
principal  exchange  in  the  city  of  Hamilton,  and  with  five  branch 
exchanges  located  at  Bethany,  Trenton,  Sevenmile,  Keily,  and 
Shannon,  and  has  approximately  3,400  subscribers.  It  main- 
tains no  telephone  line  or  telephonic  communication  to  or  with 
the  city  of  Cincinnati  from  its  Hamilton  exchange,  and  the  Cin- 
cinnati &  Suburban  Bell  Telephone  Company  refuses  to  extend 
to  it,  or  its  subscribers,  the  use  of  its  established  service  for  that 
purpose. 

The  Cincinnati  &  Suburban  Bell  Telephone  Company  enjoys 
the  sole  use  and  occupancy  of  the  streets  and  public  ways  in  the 
city  of  Cincinnati,  in  furnishing  its  telephone  service,  but  is  in 
direct  and  active  competition  with  its  codef endant  in  the  city  of 
Hamilton  and  the  locality  or  territory  in  which  complainant 
resides. 

[1]  The  complainant  resides  about  3  miles  east  from  the  city 
of  Hamilton,  on  and  along  a  public  highway  "running  from  that 
city  to  the  city  of  Middletown,  and  is  a  patron  and  subscriber 
to  the  service  of  the  Hamilton  Home  Telephone  Company. 

He  complains  that  although  the  city  of  Cincinnati  is  the  chief 
financial,  industrial,  conmiercial,  and  social  center  of  the  large 
surrounding  territory  in  which  he  resides,  and  it  is  frequently  im- 
portant and  necessary  to  communicate  therewith,  he  is  unable  to 
obtain  this  service  over  the  lines  of  the  Hamilton  Home  Tele- 
phone Company,  due  to  the  refusal  of  the  Cincinnati  &  Suburban 
Bell  Telephone  Company  to  permit  the  use  of  its  lines  for  that 
purpose. 

It  is  claimed  this  refusal  on  the  part  of  the  Cincinnati  &  Sub- 
urban Bell  Telephone  Company  to  so  permit  the  use  of  its  lines 
amounts  to  an  unlawful  abuse  and  misuse  of  its  privileges  and 
franchises  as  a  common  carrier  of  telephonic  messages,  and  an 
unlawful  discrimination  against  complainant  and  other  sub- 
scribers to  the  service  of  the  Hamilton  Home  Telephone  Company 
and  the  locality  in  which  it  operates  its  Hamilton  exchange. 

It  is  further  claimed  that  the  service  established*  and  rendered 
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exclusively  by  the  Cincinnati  &  Suburban  Bell  Telephone  (Com- 
pany between  the  cities  of  Hamilton  and  Cincinnati  is  inade- 
quate, and  that  public  convenience  and  necessity  require  the 
establishment  of  additional  service  and  continuous  and  direct 
communication  between  the  subscribers  to  the  service  of  the 
Hamilton  Home  Telephone  Company  and  the  Cincinnati  service 
of  the  Cincinnati  &  Suburban  Bell  Telephone  Company. 

An  order  of  the  Commission  is  prayed  for  against  both  com- 
panies^ requiring  the  establishment  and  maintenance  of  this 
service. 

The  Hamilton  Home  Telephone  Company  answered,  admitting 
all  the  facts  set  forth  in  the  complaint  to  be  true,  averred  its 
willingness  to  unite  with- the  Cincinnati  &  Suburban  Bell  Tele- 
phone Company  in  establishing  and  maintaining  the  service 
complainant  prayed  for. 

The  Cincinnati  &  Suburban  Bell  Telephone  Company  averred 
that  it  had,  for  many  years  past,  maintained  and  operated  in  the 
city  of  Hamilton,  Butler  county,  telephone  exchanges,  facilities, 
and  lines,  increasing  the  extent  of  its  service  as  reasonable  de- 
mands warranted,  until  its  lines  and  equipment  ezt^ided  over 
most  of  the  roads  of  said  county,  and  that  its  fiacilities  are  ac- 
cessible to  all  bona  fide  applicants. 

It  averred  that  all  the  subscribers  of  its  service  have  access  to 
the  Cincinnati  connections,  and  that  its  lines  and  facilities  be- 
tween Butler  county  and  Cincinnati  are  adequate  to  render  suf- 
ficient and  adequate  service;  that  its  service  has  been  offered 
complaiuan!;  on  numerous  occasions,  but  complainant  has  re- 
fused it,  and  continues  to  use  the  service  of  its  codefendant,  to 
his  own  disadvantage. 

There  were  certain  constitutional  objections  raised  against 
granting  the  order  prayed  for,  whieh  are  not  necessary  to  be  de- 
tailed, in  view  of  the  disposition  the  Commission  makes  of  the 
proceeding. 

There  is  little,  if  any,  dispute  about  the  material  facts  of  this 
case. 

The  Cincinnati  &  Suburban  Bell  Telephone  Company  has  ap- 
proximately ^,881  subscriber  stations  connected  with  its  Hamil- 
ton exchange;  the  Hamilton  Home  Telephone  Company  has 
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approximately  1,900  subscribers  connected  with  its  Hamilton 
exchange. 

There  are  307  duplications  of  service,  that  is,  patrons  who 
subscribe  to  the  service  of  both  companies. 

The  long-distance  circuit  maintained  by  the  Cincinnati  & 
Suburban  Bell  Telephone  Company  consists  of  ten  lines.  A 
check  of  the  number  of  toll-line  calls,  made  by  Mr.  Reynolds, 
manager  of  the  Hamilton  exchange,  for  a  period  of  twenty-four 
hours,  which  is  indicative  of  the  volume  of  this  toll-line  service 
between  Hamilton  and  Cincinnati,  was  as  follows : 

Outgoing  toU  line  caUe 164 

Incoming  toU  line  calls 144 

Total 308 

The  number  of  calls  lost,  that  is,  where  the  party  called  could 
not  be  found  or  calls  were  canceled,  was  as  follows : 

Outgoing  toll  line  calls  19 

Incoming  toll  line  calls 15 

Total S4 

In  its  operation  within  the  city  of  Cincinnati,  the  Cincinnati 
&  Suburban  Bell  Telephone  Company  has,  by  reason  of  the  atti- 
tude of  the  authorities  controlling  the  grant  of  franchise  or  oper- 
ating privileges,  been  enjoying  a  monopoly  of  the  telephone 
business  therein.  A  different  condition  prevails  in  the  city  of 
Hamilton  and  locality  surrounding  same.  In  this  instance  com- 
petition  has  been  established  and  encouraged.  Thus  the  defend- 
ants are  in  active  and  direct  competition  in  the  city  of  Hamilton 
and  locality  in  which  complainant  resides.  The  Cincinnati  & 
Suburban  Bell  Telephone  Company  by  reason  of  its  Cincinnati 
service  is  enabled  to  furnish,  in  addition  to  its  local  competitive 
service,  the  long-distance  service  from  Hamilton  to  Cincinnati 
to  its  subscribers. 

The  evidence  clearly  shows  the  Cincinnati  &  Suburban  Bell 
Telephone  Company  has  established  and  maintained  through  lines 
of  conununication  between  the  locality  in  which  complainant  re- 
sides and  the  city  of  Cincinnati  and  its  various  telephone  ex- 
changes ;  that  it  offers,  and  is  in  a  position  to  supply,  this  service 

not  only  to  complainant,  but  to  any  person  residing  in  the  city 
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of  Hamilton  and  the  locality  in  which  it  is  competing  with  its 
codefendant. 

The  complainant  declines  to  accept  this  service^  and  maintains 
that  the  Commission,  imder  certain  provisions  of  the  Public 
Utility  law,  should  order  such  service  established  as  will  enable 
him  to  communicate  directly  with  Cincinnati  over  the  lines  of 
the  Home  Company. 

Section  614-63,  General  Code,  granting  power  to  the  Com- 
mission to  establish  through  or  long-distance  service,  is  as  fol- 
lows :  "The  Conmiission  shall  have  the  power  upon  complaint,  in 
writing,  by  any  person,  or  on  its  own  initiative,  by  order,  to  re- 
quire any  two  or  more  telephone  companies  whose  lines  or  wires 
form  a  continuous  line  of  communication,  or  could  be  made  to  do 
so  by  the  construction  and  maintenance  of  suitable  connections, 
or  the  joint  use  of  equipment,  or  the  transfer  of  messages  at  com- 
mon points,  between  difiFerent  localities  which  cannot  be  conmiu- 
nicated  with  or  reached  by  the  lines  of  either  company  alone, 
where  such  service  is  not  already  established  or  provided  for,  un- 
less public  necessity  requires  additional  service,  to  establish  and 
maintain  through  lines  within  the  state  between  two  or  more  such 
localities.  The  joint  rate  or  charges  for  such  service  shall  be 
just  and  reasonable,  and  the  Commission  shall  have  power  to  es- 
tablish the  same,  and  declare  the  portion  thereof  to  which  each 
company  affected  thereby  shall  be  entitled,  and  the  manner  in 
which  the  same  shall  be  secured  and  paid.  All  necessary  con- 
struction, maintenance,  and  equipment  in  order  to  establish  such 
service  shall  be  constructed  and  maintained  in  such  maimer  and 
under  such  rules,  with  such  division  of  expense  and  labor,  as 
shall  or  may  be  required  by  the  Commission." 

The  application  of  this  section,  and  the  extent  to  which  it 
empowers  the  Commission  to  require  physical  connection,  or  the 
establishment  of  long-distance  telephone  service,  has  been,  on 
other  occasions,  before  the  Commission  and  the  courts.  It  is  in- 
sisted that  the  construction  heretofore  given  its  application  is  er- 
roneouSr  It  will  be  observed  that  the  provisions  of  this  statute 
do  not  vest  unlimited  power  in  the  Commission  to  require  the  es- 
tablishment of  through  lines  or  means  of  communication  between 

different  localities,  but  limit  the  exercise  to  certain  clearlv  de- 
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fined  conditions,  which  must  affirmatively  appear  before  an  or- 
der can  be  made  requiring  such  service. 

The  Attorney  General  in  response  to  a  request  by  the  Public 
Service  Commission,  the  predecessor  of  this  Commission,  con- 
strued the  provisions  of  the  above  section,  and  the  extent  of  the 
Commission's  power  thereunder.  Vol.  II.  page  659,  of  the  At- 
torney General's  Report  for  1912.  He  held  in  part  as  follows: 
"The  language  of  the  statute  above  cited  is  very  plain.  It  says 
that  the  Commission  may  act,  either  upon  complaint  filed  or  on 
its  own  initiative,  where  two  or  more  telephone  companies  (1) 
have  lines  which  already  form  a  continuous  line  of  communica- 
tion, or  (2)  could  be  made  continuous  by  the  construction  and 
maintenance  of  suitable  connections,  or  the  joint  use  of  equip- 
ment, or  (3)  where  such  companies  could  transfer  messages  at  a 
common  point,  so  as  to  require  such  companies  to  transmit  calls 
on  such  lines  already  in  a  continuous  line  of  connection,  or  to 
make  the  necessary  connections  and  then  transmit  such  calls,  or 
transfer  messages  between  different  localities.  But  all  of  the 
foregoing  is  subject  to  this  qualification,  that  such  ordjers  can 
only  be  made  for  connection  between  different  localities  which 
cannot  be  conmiunicated  with  or  reached  by  the  lines  of  either 
company  alone,  and  where  such  service  is  not  already  established 
or  provided  for.  But  in  the  latter  case,  even  though  some  com- 
pany or  companies  already  have  through  service  between  such 
localities,  yet  if  public  necessity  requires  additional  service  by  . 
the  connecting  up  of  more  companies  whose  lines  are  or  could  be 
made  continuous,  the  Commission  could  make  the  order. 

"It  therefore  appears  that  to  enable  the  Commission  to  act  it 
must  first  be  established  that  neither  one  of  the  companies  has 
lines  which  communicate  with  or  reach  both  of  the  localities. 
Secondly,  it  must  be  shown  that  the  two  companies  have  lines 
which  either  form,  or  can  be  connected  so  as  to  form,  a  continu- 
ous line  between  the  two  localities ;  that  is  to  say,  when  joined  end 
to  end  neither  reaching  the  whole  of  the  necessary  distance.  The 
whole  context  of  the  section  shows  that  the  legislature  did  not 
intend  this  provision  to  apply  when  the  lines  paralleled.  Thirdly, 
if  there  is  already  communication  by  direct  single  line  or  joined 
continuous  lines  of  some  company  or  companies,  then  there  must 

be  affirmative  evidence  that  public  necessity  requires  the  link- 
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ing  up  of  two  new  companies,  if  such  there  be,  whose  lines  are 
continuous  when  joined  together,  and  neither  of  which  reached 
both  localities  by  its  own  independent  line. 

"Therefore,  from  a  full  and  careful  consideration  of  the  facts 
stated  in  jour  communication,  and  a  most  thorough  reading  and 
consideration  of  the  law  and  cases  cited  in  the  briefs  furnished 
me  by  counsel  for  both  complainant  and  defendants,  I  am  com- 
pelled to  reach  the  legal  conclusion  that  the  legislature  has  not 
authorized  your  Commission  to  act  where  it  appears  that  the  de- 
fendant company  already,  without  the  aid  of  any  other  company, 
connects  both  localities,  in  this  case,  viz.,  its  own  exchanges  in 
Hamilton  and  Butler  counties.'^     ' 

The  action  of  the  Commission  in  following  and  applying  this 
opinion,  in  the  proceeding  before  it, — which,  it  may  be  added^ 
involved  the  same  companies  and  localities  interested  in  this  pro- 
ceeding,— ^was  appealed  from,  under  the  procedure  as  it  then  ex- 
isted, to  the  court  of  common  pleas  of  Butler  county.  This 
court  construed  and  applied  the  statute  in  the  same  manner  as 
the  Copimission.  Case  No.  25,153,  decided  by  Judge  Murphy, 
January  26th,  1914. 

A  petition  in  error  was  filed  in  the  court  of  appeals  of  Butler 
county,  and  the  latter  heard  by  that  court.  '  This  court  held  as 
follows:  ^'We  think  the  construction  placed  upon  614^-63  G.  C, 
by  the  court  of  common  pleas,  is  the  correct  one."  .  .  .  "The 
word  ^either'  in  this  section  does  not  mean  ^both.'  Webster  de- 
fines 'either'  as  follows:  ^One  or  the  other  of  two.'  It  is  true 
he  recognizes  a  use  of  the  word  by  which  it  sometimes  means 
^oth,'  and  gives  a  second  definition,  t.  e.:  'each  of  two;  both.' 
Unless  the  contrary  meaning  clearly  appears  from  the  language 
used,  we  must  give  it  that  construction  or  meaning  which  is 
most  commonly  given  and  primarily  recognized.  We  are  of  the 
opinion  that  all  doubt  as  to  the  sense  in  which  the  word  is  used 
is  removed  by  the  use  of  the  word  'alone.'  To  give  to  the  word 
'either'  the  second  meaning  would  result  in  holding  that  in  order 
to  justify  a  denial  of  relief  imder  this  section  it  must  be  found 
that  the  points  cannot  be  reached  by  'both  companies  alone.' 

"We  have  reached  the  conclusion  without  difficulty,  that  the 
construction  contended  for  by  defendants  in  error  and  adopted 
by  the  court  below  is  the  correct  one." 

P.U.R.1916A. 
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Statutes  of  similar  import  have  been  given  the  same  construc- 
tion by  the  Pennsylvania  Public  Service  Commission, — Blairs- 
▼ille  Teleph.  Co.  v.  Johnstown  Teleph.  Ca  P.TJ.R.1915E,  page 
983. 

The  Commission  adheres  to  the  construction  and  application 
heretofore  given  this  statute.  While  the  general  purpose  of  this 
statute  is  to  give  all  telephone  users  a  long^listanoe  service,  not- 
withstanding, the  enforcement  of  this  right  is  plainly  restricted 
by  its  expressed  conditions.  It  does  not  mean  that  the  Commis- 
sion shall  compel  physical  connections,  whenever  one  telephone 
company  cannot  reach  both  localities,  no  matter  whether  the  other 
telephone  company  can  or  cannot  reach  both  localities,  as  con- 
tended for  by  the  complainant. 

When  the  lines  and  facilities  of  one  telephone  company  alone 
form  a  continuous  and  complete  line  of  communication  between 
different  localities,  adequate  and  sufficient  to  afford  and  supply 
all  public  demands  and  necessities,  to  the  locality  in  which  the 
additional  service  is  sought,  as  in  this  proceeding,  the  Commis- 
sion is  not  empowered  to  act  under  the  provisions  of  this  sec- 
tion. To  hold  otherwise  would  result  in  the  Commission  wholly 
ignoring  the  plain  provisions  of  the  law  under  which  it  is  act- 
ing. If  a  different  regulation  in  respect  to  physical  connection 
or  interchange  of  service  of  telephone  companies  is  necessary,  or 
desirable,  it  is  a  matter  for  legislative,  and  not  Commission, 
action.  The  evidence  before  the  Commission  in  this  proceeding 
conclusively  shows  that  the  Cincinnati  &  Suburban  Bell  Tele- 
phone Company  is  not  only  supplying  adequate  telephone  service, 
stations,  and  facilities  to  all  residents  of  the  locality  in  question, 
that  is,  within  the  zone  of  operation  of  the  two  companies  within 
the  city  of  Hamilton  and  vicinity,  but  is  ready  and  willing  to 
extend  it  to  all  bona  fide  applicants  therefor,  including  the  com- 
plainant. 

While  the  term  "public  necessity,"  as  used  in  this  section,  is 
not  to  be  construed  in  a  too  limited  sense,  so  as  to  defeat  the  ulti- 
mate purpose  therefor,  on  the  other  hand,  in  view  of  the  context 
and  purpose  of  the  statute,  in  order  to  require  the  establishment 
of  the  service  sought  by  the  complainant  it  must  be  something 
more  substantial  than  the  mere  inconvenience  and  expense  that 
flows  to  him  by  reason  of  being  compelled  to  subscribe  to  the 
F.U.R.1918A. 
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service  of  this  competing  company  in  order  to  secure  this  Cin- 
cinnati service  direct.  While  it  may  now  seem  desirable,  in  the 
light  of  the  development  of  the  telephone  business  and  modern 
regulatory  methods,  to  have  prevented  the  duplication  of  tele- 
phonic service  and  facilities  in  this  locality,  the  expense  and  in- 
convenience of  which  complainant  now  seeks  to  avoid  and  urges 
upon  the  Ooromission  as  a  sufficient  reason  for  action,  yet  where 
duplication  and  competition  have  been  established  and  encour- 
aged, this  inconvenience  and  expense  is  not  sufficient,  in  the 
mind  of  the  Commission,  to  require  it  to  hold  that  "public  neces- 
sity" requires  it  to  throw  open  the  Cincinnati  &  Suburban  Bell 
Telephone  Company's  investment  and  service  to  its  rival  The 
order  of  the  Commission  in  the  proceeding  of  Wharton  Teleph. 
Co.  V.  Upper  Sandusky  Teleph.  Co,  reported  in  P.U.R.1915B, 
page  174,  which  has  been  referred  to  by  the  complainant,  is 
founded  upon  an  entirely  different  state  of  facts  than  the  present 
one. 

[2]  It  is  further  urged  that  because  the  Cincinnati  &  Subur- 
ban Bell  Telephone  Company  has  established  physical  connec- 
tions and  interchange  of  service  with  other  companies,  within  a 
radius  of  50  miles  of  Cincinnati,  and  is  supplying  its  Cincinnati 
service  to  these  companies,  it  is  thereby  practising  a  discrimi- 
nation against  complainant  and  other  subscribers  to  the  service  of 
the  Hamilton  Home  Telephone  Company  in  violation  of  §§  614r- 
12,  614-13,  614-14,  and  614*15  of  the  General  Code. 

The  Commission  does  not  so  find.  The  Cincinnati  &  Subur- 
ban Bell  Telephone  Company  is  only  undertaking  to  supply  this 
Cincinnati  service  to  localities  in  which  its  lines,  in  connection 
•with  the  lines  of  the  company  supplied,  form  a  continuous  and 
complete  line  of  communication  between  two  localities.  The  long- 
distance service  to  Cincinnati  is  supplied  by  it  and  the  local 
service  stations  by  the  local  or  connecting  company.  The  Cin- 
cinnati &  Suburban  Bell  Telephone  Company  does  not  hold  it- 
self out  to  serve,  nor  serve,  individual  subscribers  in  the  locality 
supplied  by  the  connecting  company. 

By  "extending  the  Cincinnati  service  to  these  various  compa- 
nies, the  Cincinnati  &  Suburban  Bell  Telephone  Company  is  do- 
ing what  the  Commission  may,  under  the  provisions  of  the  utility 
law,  order  it  to  do. 
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We  find  the  complamant  is  not  entitled  to  tihe  relief  demanded; 
and  an  order  will  be  entered  dismissing  the  complaint. 
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WHITE  OAK  LIGHT,  HEAT,  &  POWEB  COMPANY 

BOROUGH  OP  BENSON. 

[Complaint  Docket  No.  364.] 

IN  RE  BOROUGH  OP  BENSON. 
[Application  Docket  No.  184,  1916.] 

PENN  ELECTRIC  SERVICE  COMPANY 

V, 

BOROUGH  OP  BENSON. 
[Municipal  Contract  Na  98,  1915.] 

Contracts '•^Termination '•^Notice  to  diseontiMie  service. 

1.  All  contractual  relations  between  a  municipality  and  a  lighting 
company  are  terminated  by  a  notice,  subsequent  to  the  expiration  of  a 
street  lighting  contract,  to  discontinue  service,  although  the  notice  is 
only  for  discontinuance  until  after  final  settlement  of  a  matter  in  dis- 
pute, where  there  is  nothing  in  the  notice  to  indicate  that  service  will 
be  ordered  or  accepted  after  the  settlement  is  made. 

Monopoly  and  competition ^ Occupied  territory '^ Municipal  plants 
Acquisition  of  plant  of  existing  utility. 

2.  The  Pennsylvania  Commission  will  not  grant  a  certificate  of 
public  convenience  for  the  construction  of  a  municipal  electric  lighting 
plant  to  distribute  purchased  current  to  the  public,  unless  the  munici- 
pality shall  first  acquire  the  plant  of  an  existing  utility,  as  contemplated 
under  the  act  of  Hay,  1915,  and  article  3,  §  3,  of  the  Public  Service 
Company  law, — especially  where  there  are  only  400  inhabitants  to  be 
served. 

Certificate  of  convenience  and  necessity  —  Municipal  plant. 

3.  A  certificate  of  public  convenience  from  the  Pennsylvania  Com- 
mission is  not  necessary  for  the  construction  of  a  municipal  electric 
light  plant  merely  for  municipal  use. 

[September  24,  1915.] 

Complaint  by  the  White  Oak  Light,  Heat,  &  Power  Com- 
pany protesting  against  the  construction  of  an  electric  light  plant 
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bj  the  borough  of  Benson,  and  alleging  the  forcible  removal  of 
the  facilities  of  complainant  from  the  streets,  contrary  to  law; 
petition  by  the  Borough  of  Benson  for  a  certificate  of  public 
convenience  for  the  construction  of  the  plant ;  and  application  for 
approval  of  a  contract  with  the  Pennsylvania  Electric  Company 
to  furnish  electricity  far  the  plant  to  distribute.  The  complaint 
against  the  construction  of  the  plant  was  sustained  to  the  extent 
of  requiring  the  borough  first  to  acquire  the  plant  of  the  com- 
plainant; the  petition  for  the  certificate  was  refused;  and  the 
contract  was  approved. 

Appearances :  C.  L.  Shaver  and  J.  C.  Davis  for  the  complain- 
ants; Frank  P.  Bamhart  and  Charles  W.  Walker  for  the  re- 
spondent 

Brecht,  Commissioner:  On  March  2,  1915,  the  White  Oak 
Light,  Heat,  &  Power  Company  filed  a  complaint  against  the 
borough  of  Benson,  Somerset  county,  Pennsylvania,  in  which  it 
was  set  forth  that  the  said  borough  of  Benson  is  about  to  con- 
struct an  electric  light  plant  for  the  purpose  of  lighting  the  streets 
of  the  municipality,  and  to  furnish  electric  current  for  lighting 
residences  and  business  places  within  the  borough  limits,  and 
that  the  "poles  and  fixtures"  of  complainant  were  to  be  cut  down 
and  forcibly  removed  from  the  "streets,  lanes,  and  alleys  of  the 
said  borough."  The  complainant  prayed  that  the  Commission 
restrain  the  borough  of  Benson,  its  burgess  and  town  council  from 
''interfering  with  the  rights  and  property"  of  the  c<)mplainant. 
'  At  the  hearing  held  on  the  aforesaid  complaint  on  May  6, 
1915,  the  testimony  submitted  was  quite  general  in  its  scope, 
dealing  with  the  franchise  rights  and  plant  equipment  of  the 
light  company,  the  character  of  the  light  furnished  by  the  said 
company,  and  the  steps  taken  by  the  municipality  to  supply  its 
own  light,  but  did  not  show  that  the  borough  of  Benson  had  any 
intention  or  ever  made  any  attempt  to  destroy  the  property  of 
the  complainant. 

At  the  conclusion  of  the  hearing,  counsel  for  both  parties  in  in- 
terest requested  that  permission  be  given  to  offer  the  testimony 
produced,  as  far  as  it  might  be  pertinent,  in  connection  with  the 
hearing  set  for  May  19,  1915,  when  the  matter  of  the  application 
for  approval  of  contract  between  the  Penn  Electric  Service  Com- 
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pany  and  the  borough  of  Benson,  and  the  protest  of  the  White 
Oak  Light,  Heat,  &  Power  Company  against  the  approval  of 
said  application  would  be  heard  before  the  Commission. 

At  the  hearing  held  on  May  19th,  the  parties  in  interest  were 
permitted  to  apply  the  testimony  taken  on  May  6th  to  the  pro- 
ceeding on  the  application  for  approval  of  the  contract,  and  at 
the  same  time  counsel  for  the  borough  was  allowed  to  amend  the 
language  of  the  petition  so  as  to  make  it  read  for  electric  current 
to  be  furnished  by  the  Penn  Electric  Service  Company  to  the 
borough  "for  its  own  use  and  for  resale  to  the  citizens  thereof.'* 

The  protest  against  the  approval  of  the  said  contract  sets  forth 
that  the  White  Oak  Light,  Heat,  &  Power  Company,  pursuant 
to  an  agreement  with  the  borough  of  Benson  made  in  1909,  had 
erected  a  light  plant  and  been  furnishing  current  for  light  in 
said  municipality,  that  the  said  borough  had  made  no  "legal 
provisions"  for  financing  its  present  undertaking,  that  the  pro- 
posed service  is  not  necessary  for  the  accommodation,  conven- 
ience, and  safely  of  the  public,  and  that  the  said  borough  had  not 
yet  obtained  a  certificate  of  public  convenience  to  engage  in  the 
business  contemplated,  as  required  by  article  3,  §  3  (d),  of  the 
act  of  July  26, 1913. 

In  connection  with  the  argument  then  offered  it  was  mutually 
agreed  by  counsel  that  inasmuch  as  the  legal  right  of  the  borough 
to  negotiate  a  contract  to  supply  light  under  the  status  of  the  case 
as  it  then  existed  was  impeached,  the  borough  should  proceed  to 
file  with  the  Commission  in  regular  order,  as  required  by  law,  a 
petition  asking  for  a  certificate  of  public  convenience  to  provide 
and  sell  light  to  the  municipality  and  its  residents.  It  was  fur- 
tiier  agreed,  and  so  stated  upon  the  record,  that  the  testimony 
produced  at  the  prior  hearings  should  be  considered  in  connec- 
tion with  the  application  for  the  said  certificate,  and  that  the 
arguments  and  briefs  of  counsel  should  also  be  directed  to  this 
particular  phase  of  the  issue.  Accordingly,  on  June  14,  1915, 
an  application  for  a  certificate  of  public  convenience  was  filed 
with  the  Commission  by  the  borough  of  Benson. 

The  petition  thus  filed  sets  forth  that  the  borough  of  Benson 
had  entered  into  an  agreement  with  the  Penn  Electric  Service 
Company  to  procure  electric  current  from  the  latter  for  its  own 
use  and  for  resale  to  its  citizens ;  that,  pursuant  to  said  agreement, 

P.U.R.1918A. 


Digitized  by 


Google 


814  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

petitioner  erected  poles  and  strung  wires  thereon  to  furnish  light 
to  the  said  borough ;  that  the  pnly  public  service  company  render- 
ing a  like  service  within  the  said  borough  is  the  protestant^  the 
White  Oak  Light,  Heat,  &  Power  Company;  that  from  Decem- 
ber, 1909,  under  a  three-year  contract,  the  protestant  company 
furnished  light  to  the  said  borough  until  April,  1913,  when  the 
petitioner  refused  to  continue  taking  light  from  the  protestant 
because  of  the  ineflScient  character  of  the  service ;  that  in  Novem- 
ber, 1912,  the  said  borough  held  an  election  and  approved  a  bond 
issue  for  $6,000  for  the  purpose  of  erecting  a  light  plant  with  a 
view  of  getting  adequate  light  service;  that  in  1914  the  Penn 
Electric  Service  Company  ran  its  transmission  lines  in  close  prox- 
imity to  the  said  borough  of  Benson,  and  it  was  thereupon  decid-' 
ed  that  it  would  be  advisable  for  the  borough  to  purchase  its 
current  from  the  said  Penn  Electric  Service  Company ;  that  the 
borough  then  erected  poles  and  wires,  installed  the  necessary 
transformers,  and  is  now  in  position  to  make  immediate  conneo- 
tion  with  the  Penn  Electric  Company  to  secure  current  and  fur- 
nish service;  that  the  expenditure  incurred  by  the  borough  in 
erecting  the  aforesaid  plant  facilities  is  approximately  $1,400 ; 
and  that  the  approval  of  the  petition  prayed  for  is  "necessary 
and  proper  for  the  service,  accommodation,  convenience,  and 
safety  of  the  public  of  Ihe  said  borough  of  Benson." 

It  ia  held  by  the  protestant  in  its  answer  that  the  contract  of 
the  petitioner  with  the  Penn  Electric  Company  was  not  approved 
by  the  council  of  the  borough  of  Benson ;  that  the  borough  afore- 
said cannot  legally  furnish  its  citizens  with  light  without  first 
complying  with  the  requirements  of  the  act  of  May  20, 1891,  and 
the  Public  Service  Company  law  of  July  26,  1913;  that  the 
character  of  the  service  furnished  by  the  White  Oak  Light,  Heat, 
&  Power  Company  was  not  \msatisf  actory ;  that  the  bond  issue 
of  November  5, 1913,  could  not  be  made  available  for  the  purpose 
set  forth  in  the  petition ;  that  the  cost  of  the  proposed  work  will 
make  the  total  indebtedness  of  the  borough  in  excess  of  2  per 
cent  on  its  assessed  valuation,  and  therefore  the  expenditure  can- 
not be  made  unless  first  approved  by  the  electors  of  the  munic- 
ipality, and  that  it  would  be  impossible  for  two  companies  to 
exist  in  a  territory  of  so  limited  an  area  and  population. 

The  following  facts  of  material  importance  appear  in  the  testi- 
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monj :  The  boTough  of  Benson  is  a  small  mimicipality  of  about 
400  people,  located  in  Somerset  county,  Pennsylvania.  In 
March,  1906,  the  borough  passed  an  ordinance  granting  to  the 
White  Oak  Light,  Heat,  &  Power^  Company,  its  successors  and 
assigns,  the  right  to  erect  and  maintain  poles  and  wire  connec- 
tions to  convey  electric  current  to  all  parts  of  the  borough  for  the 
purpose  of  furnishing  light  and  power  service.  At  the  time  the 
ordinance  was  granted,  the  White  Oak  Light,  Heat,  &  Power 
Company  was  an  unincorporated  concern,  and  remained  so  until 
December  7,  1909,  when  the  company  was  duly  incorporated, 
assuming  the  name  and  acquiring  by  proper  assignment  all  the 
franchise  rights  and  property  interests  of  the  original  company. 

[1]  In  1907  and  1908  the  company  as  originally  organized 
erected  poles,  stretched  wires^  purchased  and  installed  dynamos, 
and  some  time  in  1908  began  to  furnish  light  to  some  of  the  citi- 
zens in  the  borough  of  Benson  from  a  small  plant  connected  with 
a  mill  property  which  appears  to  have  been  owned  by  the  same 
company.  In  January,  1909,  the  newly  incorporated  company, 
the  White  Oak  Light,  Heat,  &  Power  Company,  entered  into  a 
contract  with  the  borough  of  Benson  to  furnish  light  to  that 
municipality  for  the  period  of  three  years. 

Some  time  in  April,  1918,  about  fifteen  months  after  the  ex- 
piration of  the  said  contract,  the  borough  sent  notice  to  the  light 
company  to  discontinue  furnishing  service  until  a  final  settlement 
was  made  of  a  matter  in  dispute  between  the  borough  and  the  com- 
pany. Since  the  time  of  the  said  notice,  or  shortly  thereafter,  the 
protestant  has  not  been  furnishing  light  to  the  municipality,  but 
has  continued  to  supply  the  citizens  of  the  borough  with  service. 
The  company  has  now  between  fifty  and  sixty  consumers  on  its 
list,  which,  according  to  the  testimony  of  its  president,  is  about 
twice  the  number  it  had  in  1918,  when  it  was  notified  to  discon- 
tinue furnishing  light  to  the  municipality. 

It  was  also  submitted  by  the  president  of  the  company  that  the 
protestant  has  between  2  and  3  miles  of  pole  line,  and  about  $7,- 
000  invested  in  plant  construction,  and  was  now  **capable'*  of 
furnishing  the  borough  of  Benson  and  its  citizens  with  all  the 
current  that  might  be  required  for  light  Until  some  time  in 
February,  1916,  the  light  company  was  generating  its  own  cur- 
Mnt,  but  sxnoe  then,  owing  to  a  washout  of  its  dam,  the  company 
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has  been  purchaeing  current  from  the  Feim  Electric  Company. 
The  service  now  furnished,  and  which  has  been  furnished  since 
February  last^  is,  according  to  the  testimony  of  all  parties 
called,  entirely  adequate  and  satisfactory. 

It  appears,  however,  that  when  the  light  company  was  generat- 
ing its  own  current  the  lights  were  poor  and  unsatisfactory.  In 
consequence  of  the  poor  service,  the  borough  at  an  election  in 
November,  1912,  approved  a  bond  issue  of  $6,000  to  be  used  in 
constructing  and  maintaining  a  municipal  light  plant.  Later  it 
was  decided  not  to  build  the  plant,  but  to  purchase  current  from 
the  Penn  Electric  Service  Company,  which  was  then  constructing 
its  high  power  line  close  to  the  borough.  An  effort  appears  to 
have  been  made  through  a  committee  appointed  by  council  to 
purchase  the  plant  of  the  light  company,  but  was  not  successful. 
The  borough  then  proceeded,  under  a  resolution  of  council,  to  in- 
stall a  distributing  plant,  which  is  now  practically  completed  and 
ready  to  switch  on  the  current  from  the  Penn  Electric  Company, 
and  furnish  service  for  street  lighting  purposes.  The  plant  facil- 
ity installed  by  the  borough  cost  between  $1,000  and  $1,100,  of 
which  amount  between  $700  and  $800  remains  unpaid. 

From  the  facts  submitted,  it  is  evident  that  the  contract  of  the 
light  company  had  expired,  and  no  contractual  relations  existed 
with  the  borough  when  the  borough  authorities  proceeded  to  con- 
struct a  municipal  plant  The  contract  under  which  service  was 
furnished  to  the  borou^  had  expired  in  1912,  and  although  the 
light  company  continued  to  supply  current  for  more  than  a  year 
thereafter,  the  service  could  have  been  discontinued  at  any  time 
upon  notice  by  the  borough.  While  it  is  true  that  the  borough 
asked  only  for  a  discontinuance  of  service,  until  ^^final  settlement'^ 
of  a  certain  matter  in  dispute  between  the  parties  in  interest,  and 
thereby  implied  that  the  service  was  suspended  only  temporarily, 
yet  there  is  nothing  in  the  order  issued  upon  the  light  company 
to  indicate  definitely  that  service  would  again  be  ordered  or  ac- 
cepted by  the  borough  immediatdy  or  at  any  time  after  final 
settlement  had  been  made  of  the  point  in  controversy. 

The  obligation  to  furnish  or  receive  service  after  the  contract 
expired  in  1912  became  purely  a  voluntary  matter  upon  the  paii 
of  both  the  company  and  the  borough,  and  the  service  could  hav« 
been  suspended  by  either  part?  at  any  time  upon  proper  notice 
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duly  senred  upon  the  other.  When,  theref  ore^  the  borough  served 
notice  in  April,  1913,  upon  the  light  company  to  discontinue 
service  thereafter,  all  contractual  relations  between  the  parties, 
there  being  no  further  business  transacted  between  them,  were 
necessarily  terminated. 

The  record  shows  that  the  current  furnished  by  the  light  com* 
pany  from  its  own  plant  was  not  satisfactory  to  the  borough,  nor 
its  citizens  who  were  receiving  service.  Because  of  the  general 
dissatisfaction  that  prevailed,  the  borough  would  not  enter  into 
a  new  contract  when  the  old  expired,  but  began  to  devise  plans 
and  means  for  constructing  its  own  municipal  lighting  system. 
It  proceeded  to  build  its  lines,  and  now  has  over  $1,000  invested 
in  plant  equipment,  ready  to  furnish  current  under  contract  from 
the  Penn  Electric  Service  Company,  which  appears  to  be  abun- 
dantly able  to  supply  all  the  electric  energy  the  borough  may 
have  occasion  to  demand.  Some  time  in  February  last,  the  pro- 
testant  had  a  washout  at  its  power  plant,  and  since  then  it  is  also 
compelled  to  purchase  the  current  which  is  supplied  to  its  sub- 
scribers. 

[2]  The  manner  in  which  the  borough  must  proceed  in  con- 
structing its  own  system  of  furnishing  light  to  the  public  where 
a  plant  has  already  been  established  is  prescribed  by  statute.  The 
act  of  1891  and  the  act  of  May,  1915,  both  apply  to  boroughs 
desiring  to  establish  their  own  plant  facilities  under  such  cir- 
cumstances. Under  the  act  of  1891,  which  governed  boroughs 
in  liiis  matter  when  the  White  Oak  Light,  Heat,  &  Power  Com- 
pany was  incorporated,  it  is  especially  provided  that  a  borough 
shall  acquire  the  existing  plant  before  it  establishes  its  own  plant. 
But  the  act  of  1891  applies  to  boroughs  only  where  it  is  proposed 
to  establish  a  plant  to  generate  or  manufacture  electric  current, 
and  not  where  the  purpose  is  to  purchase  current  for  distribution. 

Since  the  borough  of  Benson  proposes  to  purchase  current  for 
distribution  over  its  own  plant  facility,  the  act  of  1891  is  not 
broad  enough  in  its  provisions  to  meet  the  particular  issue  raised 
in  this  petition.  It  is  theref^e  under  the  act  of  May,  1915,  that 
the  borough  must  proeeed  in  this  application.  Under  the  af(Hre* 
said  act  of  1915,  a  borough  is  authorized  to  purchase  electric 
current  and  erect  its  own  plant  equipment  to  distribute  the  cur^ 
rent  thus  pordbased  to  the  general  public,  wherever  there  is  al* 
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ready  in  eidstence  a  plant  operated  by  a  public  service  company 
within  the  limits  of  the  given  mimicipality.  The  act  specifies 
more  or  less  in  detail  the  method  to  be  followed  by  a  borough  in 
acquiring  a  plant  so  established  and  operated. 

Beyond  the  legal  aspects  of  the  question  there  are  also  certain 
facts  and  circumstances  that  should  be  given  careful  considera- 
tion in  reaching  a  conclusion  in  this  case.  From  the  testimony 
presented,  it  appears  that  the  borough  of  Benson  is  not  in  a 
financial  condition  to  acquire  the  existing  plant  without  incur- 
ring an  indebtedness  of  more  than  2  per  cent  of  the  assessed 
valuation  allowed  under  the  law.  Before  the  borough  can,  there- 
fore, proceed  to  purchase  the  plant  of  the  company,  it  must  first 
submit  the  question  of  increasing  its  indebtedness  to  the  electors 
of  the  municipality,  and  obtain  their  consent.  It  was  also  shown 
that  if  the  application  of  the  borough  would  be  approved  as  the 
matter  now  stands,  the  Commission  would  sanction  the  anomalous 
business  situation  of  allowing  two  parties  to  supply  electric  light 
to  the  general  public  in  a  small  municipality  of  about  400  people, 
thus  authorizing  a  service  that  could  not  be  justified,  under  the 
law,  as  proper  or  necessary  for  the  convenience  and  accommoda- 
tion of  the  public. 

The  Public  Service  Company  law  in  article  3,  §  3,  provides 
that  ^'upon  like  approval  of  the  Commission  first  had  and  ob- 
tained as  aforesaid,  and  upon  compliance  with  existing  laws,  and 
not  otherwise,  it  shall  be  lawful —  .  .  .  (d).  For  any 
municipal  corporation  to  acquire,  construct,  or  begin  to  operate 
any  plant,  equipment,  or  other  facilities  for  the  rendering  or 
furnishing  to  the  public  of  any  service  of  the  kind  or  character 
already  being  rendered  or  furnished  by  any  public  service  com- 
pany within  the  municipality."  [Laws  1913,  p.  1388.]  The 
language  of  this  section  of  the  act  clearly  contemplates  that  be- 
fore a  borough  should  go  into  the  business  of  establishing  its  own 
plant,  where  a  public  service  company  is  already  furnishing 
service,  the  municipality  should  first  acquire  the  existing  plant 

It  is  therefore  the  opinion  of  the  Commission  that,  under  the 
law  and  the  facts  as  presented  in  this  case,  the  borough  of  Benson 
should  not  be  granted  a  certificate  of  public  convenience  approv- 
ing the  acquisition,  construction,  and  operation  of  plant  equip- 
ment or  facilities  for  rendering  or  furnishing  eleetrieity  to  the 
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public,  imlesB  it  shall  acquire  the  plaat  of  the  existing  company, 
as  contemplated  under  the  aforesaid  acts. 

[3]  Under  the  authority  of  the  decision  of  this  Commission 
in  the  petition  of  the  borough  of  Gettysburg,  Application  Docket 
Xo.  298,  1914,  no  certificate  of  public  convenience  is  necessary 
to  authorize  the  borough  of  Benson  to  construct  and  operate  a 
plant  for  the  purpose  of  furnishing  electricity  for  its  own  use, 
and  not  for  sale  to  others.  Consequently  any  financial  obligation 
assumed  by  the  borough  in  establishing  its  own  facilities  for 
street  lighting  is  a  matter  that  does  not  fall  under  the  jurisdic- 
tion of  this  Commission. 

In  view,  therefore,  of  the  foregoing  facts,  it  is  the  opinion  of 
the  Commission  that  the  complaint  originally  filed  by  the  White 
Oak  Light,  Heat,  &  Power  Company  should  in  part  be  sustained, 
and  the  borough  of  Benson  directed  not  to  acquire,  coitetruct,  or 
begin  to  operate  any  plant,  equipment,  or  other  facilities  for 
furnishing  electricity  to  the  public  in  said  borough,  unless  it 
acquire  the  plant  of  the  existing  company ;  that  the  certificate  of 
public  convenience  approving  the  acquisition,  construction,  and 
operation  of  such  plant  by  the  borough  of  Benson  should  be  re- 
fused ;  and  that  the  contract  between  the  borough  of  Benson  and 
the  Penn  Electric  Service  Company  should  be  approved.  An 
order  will  be  so  drawn. 


CAIilFORNIA  RAIIiROAD  COMMISSIOX. 

DAIRYMEN'S  CO-OPERATIVE  CREAMERY  ASSOCIATION 

V. 

WELLS  FARGO  &  COMPANY. 

[Case  No.  694.] 

RIVERDALE  CO-OPERATIVE  CREAMERY  ASSOCIATION 

WELLS  FARGO  &  COMPANY. 

[Caae  No.  695.] 

[Decision  No.  2748.] 

Rates  —  Express  —  Test    of    reasonableness  —  Decrease    in    gross 
revenue. 

1.  The.  mere  fact  that  the  gross  revenue  of  an  express  oompany 
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would  be  materially  reduced  by  the  establishment  of  a  oertajn  rate  does 
not  prove  that  such  rate  is  unjust  and  unreasonable. 
Rates  —  Express  —  Test  of  reasonableness  —  Relation  to  freight  ra/tes, 

2.  That  an  express  rate  on  a  certain  commodity  bears  a  close  rela- 
tion to  the  freight  rate  on  the  same  commodity  does  not  necessarily 
show  that  the  express  rate  is  too  low,  in  the  absence  of  evidence  as  to 
the  reasonableness  of  the  freight  rate. 

Rates -^ Express-^ What  constitutes  reasonableness, 

3.  A  reasonable  express  rate  is  one  which  gives  reasonable  com- 
pensation to  the  rail  carrier  for  transportation  plus  a  reasonable  com- 
pensation for  the  service  of  gathering,  care,  and  deilTering  which  the 
express  company  as  such  renders. 

[September  8,  1915.] 

In  1914  complainants  attacked  the  rate  of  the  defendant  com- 
pany on  butter  between  Tulare  and  Los  Angeles,  and,  at  the 
hearing,  H  appearing  that  a  satisfactory  rate  had  been  agreed 
upon,  complaint  was  dismissed  and  defendant  directed  to  file 
such  rate  with  the  Commission  within  twenty  days.  This  was 
a  petition  for  a  rehearing.  Complainants  having  failed  to  sub- 
stantiate their  allegations  that  the  present  rates  were  unjust,  the 
complaints  were  dismissed  without  prejudice. 

Appearances:  M.  B.  Harris  for  complainants;  Alfred  Sutro 
for  defendant. 

Gordon,  Commissioner:  This  is  a  petition  for  rehearing  of 
cases  Nos.  694  and  695,  which  cases  were  heard  on  March  11, 
1915.  Decision  No.  2219  was  rendered  March  13,  1915,  order- 
ing the  defendant  to  publish  and  file  with  the  Commission,  within 
twenty  days  from  the  date  of  the  order,  rates  on  butter  between 
Tulare  and  Los  Angeles,  distance  231.8  miles,  and  Kiverdale  and 
Los  Angeles,  distance  274.6  miles.  These  rates  were  agreed 
upon  between  complainants  and  defendant,  and  were  70  cents  per 
100  pounds  between  Tulare  and  Los  Angeles  and  on  the  same 
mileage  basis  between  Kiverdale  and  Los  Angeles.  Before  the 
effective  date  of  the  order,  the  defendant  asked  for  and  was  given 
until  May  12,  1915,  to  comply  therewith.  On  May  11,  1915, 
defendant  filed  a  petition  for  a  rehearing  upon  the  ground  that 
the  rates  which  it  had  agreed  to  publish  and  file  were  "made 
through  excusable  inadvertence."  Defendant  presented  the  fol- 
lowing contentions: 

That  the  proposed  rates  would  be  unjujst  and  would  bring 
about  an  extremely  heavy  loss  in  revenue ; 
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That  if  the  proposed  rates  were  used  &s  a  basis  for  making 
other  butter  rates^  it  would  in  some  instances  make  an  express 
rate  lower  than  the  freight  rate  concurrently  in  effect ; 

That  in  other  instances,  there  would  be  too  close  a  relationship 
between  the  express  and  the  f rei|^t  rate ; 

That  a  general  schedule  of  butter  rates  made  on  the  mileage 
basis  would  disrupt  market  conditions ; 

That  such  general  schedule  would  disrupt  the  recognized  and 
established  existing  differential,  in  express  rates  between  butter 
and  other  conunodities ;  and, 

That  butter  ratep  generally  in  California  if  based  on  the  pro- 
posed Tulare-Los  Angeles  rate  of  70  cents  per  100  pounds  would 
establish  an  unfair  and  improper  precedent  for  rate-making 
bodies  in  other  states. 

The  petition  for  rehearing  was  set  for  May  28, 1915,  at  Fresno, 
at  which  time  the  presiding  commissioner  announced  that  the 
evidence  taken  must  be  such  as  to  enable  the  Commission  to  deter- 
mine definitely  whether  its  order  theretofore  made  should  stand, 
be  modified,  or  be  vacated.  In  other  words,  if  the  evidence  pre- 
sented warranted  the  Commission  in  granting  a  rehearing,  such 
evidence  would  be  used  in  disposing  of  the  matter,  thus  obviating 
the  necessity  of  a  further  hearing. 

During  the  hearing  it  developed  that  the  complainants  were 
not  prepared  to  introduce  evidence  in  support  of  their  contention 
that  the  existing  butter  rates  were  unjust  and  unreasonable,  and 
in  consequence  the  hearing  was  adjourned  until  July  7,  1915. 

Before  analyzing  the  testimony  it  is  pertinent  to  say  that  the 
contentions  upon  which  defendant  relies  for  a  rehearing  are 
insufficient,  as  I  shall  now  proceed  to  show : 

[1,  2]  The  defendant  urges  that  its  gross  revenue  would  be 
very  materially  reduced.  This  unquestionably  is  true,  but  it  in 
no  way  proves  that  the  rates  agreed  upon  are  unjust  or  unrea- 
sonable. Another  contention  is  that  the  rates  mutually  agreed 
upon  bear  too  close  a  relationship  to  freight  rates.  This  claim 
is  made  on  the  assumption  that  express  rates  should  bear  a  cer- 
tain relationship  to  freight  rates.  With  this  contention  I  dis- 
agree, though  it  is  admitted  that  if  the  freight  rates  in  and  of 
themselves  are  reasonable  the  express  rates  should  be  in  excess 
of  the  freight  rates,  particularly  as  the  express  rates  include 
P.U.R.1016A. 
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coUeetion  of  packages  at  shipping  points  and  their  delivery  at 
destination. 

[3]  As  was  well  said  by  the  Interstate  Oommerce  Commis- 
sion in  Case  No.  4198,  Be  Express  Eates^  Practices,  Accounts 
&  Eevenues,  24  Inters.  Com.  Rep.  424^: 

"A  reasonable  express  rate  is  one  which  gives  reasonable  com- 
pensation to  the  rail  carrier  for  carrying  .  .  .  plus  a  reason^ 
able  compensation  for  the  service  of  gathering,  care,  and  deliver- 
ing, which  the  express  company  as  such  renders." 

The  other  reasons  urged  are  irrelevant,  inasmuch  as  they  have 
no  bearing  upon  the  reasonableness  or  unreasonableness  of  the- 
rates. 

The  rates  on  butter  between  Tulare  and  Los  Angeles  and 
Eiverdale  and  Los  Angeles  in  effect  at  the  time  the  complaint* 
were  filed  October  6, 1914,  follow: 

Open  Rate. 

$1.25  per  100  pounds. 

Lot  or  Quantity  Rates, 
Lots  of  1|000  pounds  and  less  than  2,000  pounds,  $1.16  per  100  pounds. 
Lots  of  2,000  poun46  and  over,  $1.05  per  100  pounds. 

Bow  or  Case  Rates, 
Per  box  or  case  containing  not  to#exceed  66  two-pound  squares  or  132: 
pounds  net  and  of  exterior  dimensions  not  ezoeeding  21  z  35  z  9|  indies. 


Sinflrle  boxes,  each 

Lots  of  4  boxes,  each 

Lots  of  8  boxes,  each 

Lots  of  16  boxes,  each 

$2.10 

$1.75 

$1.61 

$1.47 

Cube  Rates. 
Per  cube  of  exterior  dimensions  not  exceeding  14i  z  13^  z  13^  inches. 

Slnele  cube,  each 

Lots  of  8  eubes,  each 

Lots  of  15  CQbes,  each 

Lots  of  29  cubes,  each 

$1.05 

$0.88 

$0.81 

$0.74 

The  rate  before  the  Commission  for  adjudication  is  $1.47  per 
case,  containing  66  two-pound  squares,  in  lots  of  15  boxes.  Thi» 
rate,  in  the  interest  of  brevity,  will  be  designated  "package  rate." 
Witness  for  defendant,  in  reciting  the  history  of  this  rate  be- 
tween Tulare  and  Los  Angeles,  stated  that  at  the  time  the  pack- 
age rate  was  first  established,  66  two-pound  squares  of  butter 
were  shipped  in  boxes  or  cases  made  of  light  wooden  material 
weighing  8  pounds,  known  as  a  throw-away  package.     This  con- 
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tainer  and  contents  weighed  140  pounds  gross  (case  8  pounds 
and  butter  182  pounds).  The  rate  on  butter  in  lots  of  2,000 
pounds  or  over  is  $1.05  per  100  pounds.  This  rate  is  known 
as  a  lot  rate.  The  package  rate  was  determined  by  multiplying 
the  rate  of  $1.05  per  100  pounds  by  the  gross  weight  of  the 
package  (140  pounds)  and  dividing  by  100.  The  package  rate 
was  not  applicable  unless  15  or  more  packages  (2,100  pounds) 
were  forwarded,  thus  making  the  rate  per  100  pounds  the  same 
whether  shipped  under  the  lot  or  package  rate.  When  witness 
was  asked  the  basis  of  the  lot  rate,  he  stated  that  the  seoond-^lass 
freight  rate  concurrently  in  effect  between  the  points  was  70 
cents  per  100  pounds,  and  that  the  lot  rate  was  made  160  per 
cent  of  the  freight  rate.  He  had  no  knowledge  as  to  when  the 
lot  rate  became  effective.  From  the  Southern  Pacific  Com- 
pany's tariffs  on  file  with  the  Commission  I  find  that  a  second- 
class  freight  rate  of  71  cents  per  100  pounds  was  in  effect  from 
November  12,  1906,  to  May  27,  1912.  This  freight  rate  of  71 
cents  per  100  pounds  was  reduced  on  the  latter  date  to  60  cents 
per  100  pounds,  but  no  corresponding  adjustment  was  made  in 
the  lot  or  package  butter  rate.  The  express  butter  rates  hereto- 
fore shown  between  Tulare  and^  Los  Angeles  were  in  effect  prior 
to  May  27,  1912,  and  were  voluntarily  established  by  the  defend- 
ant. Two-pound  squares  are  transported  in  boxes  made  of  heavy 
wooden  material,  substantially  built,  and  are  returned  to  the 
shipper  to  be  refilled.  The  container  and  contents  weigh  180 
pounds  gross  (box  48  pounds  and  butter  182  pounds).  The  pack- 
age rate  of  $1.47  is  equivalent  to  81.6  cents  per  100  pounds. 
Had  defendant  reduced  its  package  rate  simultaneously  with  the 
freight  rate,  using  the  same  percentage  originally  employed  in 
fixing  the  package  rate,  the  package  rate  on  May  27,  1912,  would 
have  been  automatically  reduced  to  $1.26.  Based  on  the  pres- 
ent gross  weight  of  the  package  (180  pounds),  the  rate  per  100 
pounds  would  be  70  cents.  This  is  the  rate  per  100  pounds 
which  the  defendant  voluntarily  agreed  to  publish  between  Tu- 
lare and  Los  Angeles,  and  which  it  now  seeks  to  withdraw. 

Testimony  was  introduced  by  defendant  to  show  that  the  cost 
of  handling  this  particular  traffic  is  in  excess  of  89  cents  per  100 
pounds,  and  that  the  rate  agreed  upon^  being  70  cents  per  100 
pounds,  is  consequently  imremimerative.  The  cost  figure  is  not 
only  in  excess  of  the  proposed  70-cent  rate,  but  is  also  greater 
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than  the  present  package  rate  of  81.6  cents  per  100  pounds  baaed 
on  the  present  gross  weight  of  the  package.  These  cost  figures, 
being  purely  speculative,  cannot  be  seriously  considered. 

Kiverdale  Co-operative  Creamery  Association  failed  to  appear 
in  opposition  to  defendant's  application  for  a  rehearing.  A 
i-epresentative  of  the  Dairymen's  Co-operative  Creamery  Asso- 
ciation stated  that  it  was  impossible  for  the  Riverdale  Co- 
operative Creamery  Association  to  be  represented,  but  that  the 
association  subscribes  to  the  testimony  presented  by  Dairymen's 
Co-operative  Creamery  Association.  The  manager  for  the  latter 
association  testified  that  its  complaint  was  made  in  anticipation 
of  what  might  happen  in  the  future,  No  evidence  was  intro- 
duced in  support  of  the  contention  that  the  present  express  rate 
is  unjust  and  unreasonable,  the  only  claim  being  that  his  plant 
is  paying  about  $80  daily  in  express  charges,  which  charges 
appeared  to  him  to  be  excessive.  As  complainants  have  failed 
to  make  a  proper  showing  I  recommend  that  the  complaints  be 
dismissed.  When  complaints  are  lodged  with  this  Commission, 
the  complainants  should  come  prepared  to  substantiate  them, 
otherwise,  as  in  this  instance,  the  state  as  well  as  the  utility  is 
put  to  useless  expense  and  trouble.  In  dismissing  these  cases, 
the  Commission  is  not  to  be  understood  as  holding  that  the  de- 
fendant had  justified  the  withdrawal  of  the  proposed  70-cent 
rate,  which  it  now  alleges  is  unremunerative.  The  complaints 
are  being  dismissed  because  of  the  failure  of  complainants  to 
make  out  a  case.  Our  investigations  in  these  proceedings  show 
that  defendant's  butter  rates  in  California  are  considerably  out 
of  line,  and  it  is  suggested  that  they  be  readjusted  so  as  to  remove 
such  inconsistencies  as  now  exist. 

I  submit  herewith  the  following  form  of  order : 

Wells  Fargo  &  Company  having  filed  with  the  Commission  its 
petition  for  a  rehearing  in  the  proceedings  entitled  as  above,  and 
a  hearing  having  been  held  thereon  and  the  matter  being  now 
ready  for  decision. 

It  is  hereby  ordered  that  the  above-entitled  cases  be,  and  the 
same  are  hereby,  dismissed  without  prejudice. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Eailroad  Commia- 
sion  of  the  State  of  California. 

P.U.U.1916A. 


Digitized  by 


Google 


MEMPHIS  V.  STATE  EX  REL.  RYALS.  823 


TENNESSKB  SUPKEMB  COURT. 

CITY  OP  MEMPHIS  et  al. 

V. 

STATE  EX  EEL,  RYALS. 

(—  Tenn.  — ,  L.R.A.— ,  — ,  179  ij.  W.  631.) 

ConstUutional  law  ^^  Class  legislation '^  Jitney  itidemnity  hond-^BX' 
elusion  of  private  automotiles, 

1.  The  ezcluAion  of  automobiles  privately  owned  and  used,  from 
the  operati^m  of  a  statute  requiring  the  operator  of  a  jitney  to  execute 
a  bond  to  indemnify  persons,  including  those  not  passengers,  and  prop- 
erty that  may  be  injured  by  negligent  operation,  does  not  render  the 
statute  yiolative  of  state  and  Federal  constitutional  prohibltionB  against ' 
arbitrary  claaa  l^slation. 

Automobiles  ~  Jitney  ~  I>efinUion. 

2.  A  jitney  is  a  self-propelled  vehicle,  other  than  a  street  car, 
traversing  the  public  streets  between  certain  definite  points  or  termini, 
and  as  a  common  carrier  conveying  passengers  at  a  5  cent  or  some  small 
fare,  between  such  termini  and  intermediate  points,  and  so  held  out, 
advertised,  or  announced. 

Constitutional  law '^Police  power  ^»  Jitney  indemnity  hond. 

3.  A  statute  requiring  the  operator  of  a  jitney  to  execute  a  bond 
to  indemnify  those  who  may  be  injured  by  negligent  operation  is  a 
proper  exercise  of  the  police  power. 

[October  23,  1915.] 

Appeal  by  defendants  from  an  order  of  the  Circuit  Court  of 
Shelby  County,  on  habeas  corpus  by  the  state  of  Tennessee  on  the 
relation  of  S.  B.  Eyals  against  the  city  of  Memphis  and  others, 
releasing  the  relator  from  the  custody  of  the  chief  of  police  of 
the  city,  on  having  been  arrested  for  a  violation  of  a  statute 
regulating  jitneys ;  reversed  and  remanded. 

Appearances:  C,  M.  Bryan,  Leo  Goodman,  and  Chas.  T. 
Cates,  for  appellants ;  Oaruthers  Ewing,  for  appellee, 

Williams,  J.,  delivered  the  opinion  of  the  court: 
Eyals,  as  relator,  sued  out  a  writ  of  habeas  corpus  to  effect  his 
release  from  the  custody  of  the  chief  of  police  of  the  city  of 
Memphis;  he  having  been  arrested  for  a  violation  of  Acts  1915, 
chap.  60.  The  circuit  judge  released  the  relator,  holding  that 
act  void,  because  violative  of  the  confltitutional  provisions  that 
inhibit  arbitrary  class  legislation.     Const  Tenn.  art.   1,  §  8, 
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and  article  11,  §  8 ;  14th  Amendment  of  the  Constitution  of  the 
United  States. 

The  act  thus  attacked  was  evidently  passed  for  the  regulation 
of  a  class  of  motor  vehicles  recently  brought  into  service  in  the 
principal  cities  of  the  state,  commonly  known  as  "jitneys." 

By  §  1  of  the  act  it  is  provided  that  any  person,  firm,  or  cor- 
poration operating  for  hire  any  public  conveyance  propelled  by 
steam,  gasolene,  or  otlier  power,  "for  the  purpose  of  affording  a 
means  of  street  transportation  similar  to  that  ordinarily  afforded 
by  street  railways  (but  not  operated  upon  fixed  tracks),  by  indis- 
criminately accepting  and  discharging  such  persons  as  may  offer 
themselves  for  transportation,"  is  declared  a  common  carrier, 
•  and  the  business  of  all  such  carriers  is  declared  to  be  a  privilege. 

Section  2  of  the  act  makes  unlawful  the  use  and  occupation  of 
any  street  or  alley  or  other  public  place  in  any  incorporated 
city  or  town  without  first  obtaining  from  such  city  or  town  a 
permit  or  license  by  ordinance  giving  the  right  to  so  use  or 
occupy  such  street,  alley,  or  other  public  place — ^the  permit  or 
license  to  embody  "such  routes,  terms,  and  conditions  as  such 
city  or  town  may  elect  to  impose:  Provided,  however,  that  no 
such  permit  or  license  shall  be  granted  which  does  not  require  the 
execution  and  filing  of  a  bond,"  as  provided  by  §  3. 

Section  3  provides  that  before  such  common  carrier  may  con- 
duct his  business  he  must  execute  a  bond,  with  good  and  suffi- 
cient surety  or  sureties,  in  no  case  to  exceed  $5,000  for  each 
car  operated,  conditioned  that  such  common  carrier  will  pay  any 
damage  that  may  be  adjudged  finally  against  such  carrier  as 
compensation  for  loss  of  life  or  injury  to  person  or  property 
inflicted  by  such  carrier  or  caused  by  his  negligence. 

Section  4  makes  it  unlawful  for  such  common  carrier  to  use 
or  occupy  any  street  or  alley  or  other  public  place  without  the 
permit  or  license  aforesaid  or  without  first  executing  and  filing^ 
the  bond  as  required  by  §  3. 

The  subsequent  sections  need  not  be  outlined,  since  the  pro- 
vision requiring  the  execution  of  a  bond  is  the  only  one  in- 
veighed against  by  relator,  charged  as  he  was  with  the  operation 
of  a  jitney  automobile  without  having  executed  such  bond. 

The  circuit  judge,  after  calling  attention  in  his  opinion  to  the 
fact  that  the  act  does  not  limit  the  condition  of  the  bond  to  a 
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protection  of  the  passengers  of  such  a  common  carrier,  but  in- 
cludes the  payment  of  damages  by  reason  of  negligence  resulting 
in  injury  to  pedestrians  or  to  property  generally,  expressed  the 
view  that  the  provision  of  the  statute  might  be  upheld  if  the  bond 
required  had  to  do  only  with  the  protection  of  passengers,  and 
further  said:  "This  act  imposes  upon  the  carrier  burdens  not 
only  in  his  character  of  common  carrier,  but  also  burdens  in  his 
<5apacity  of  an  ordinary  user  of  the  streets.  Using  the  same  kind 
of  vehicle,  with  the  same  motor  power,  in  identically  the  same 
manner  as  private  operators  of  automobiles,  he  is  required  to 
give  a  bond  to  protect  other  users  of  the  streets  against  his  negli- 
gence. No  such  requirement  is  made  of  any  other  person  using 
similar  vehicles/' 

The  act  was  therefore  held  invalid,  with  result  that  the  city 
has  appealed  to  this  court 

[1,  2]  Under  the  provisions  of  the  state  and  national  Con* 
stitutions,  above  referred  to,  the  same  rules  are  applied  as  to 
the  validity  of  classifications  made  in  legislative  enactments. 
When  an  eifort  is  thus  made  to  distinguish  and  classify  as  be- 
tween citizens,  the  basis  therefor  must  be  natural,  and  not  arbi- 
trary or  capricious.  The  classification  must  rest  on  some  sub- 
stantial difference  between  the  situation  of  the  class  created  and 
other  persons  to  whom  it  does  not  apply.  State  ex  riel.  Astor  v. 
Schlitz  -Brewing  Co.  104  Tenn.  780,  78  Am.  St.  Rep.  941,  69 
S.  W.  1033,  and  cases  cited. 

However,  classification  for  such  purposes  is  not  invalid  be- 
cause not  depending  on  scientific  or  marked  differences  in  things 
and  persons,  or  in  their  relations.  It  suffices  if  it  is  practical, 
and  it  is  not  reviewable  unless  palpably  arbitrary.  Orient  Ins. 
Co.  V.  Dagg8,*l72  U.  S.  562,  43  L.  ed.  654,  19  Sup.  Ot.  Rep. 
281,  cited  with  approval  in  State  ex  rel.  Astor  v.  Schlitz  Brew- 
ing Co.  supra. 

"When  the  classification  in  such  a  law  is  called  in  question, 
if  any  state  of  facts  reasonably  can  be  conceived  that  would  sus- 
tain it,  the  existence  of  that  state  of  facts  at  the  time  the  law 
was  enacted  must  be  assumed.  One  who  assails  the  classification 
in  such  a  law  must  carry  the  burden  of  showing  that  it  does  not 
rest  upon  any  reasonable  basis,  but  is  essentially  arbitrary." 
Motlow  V.  State,  126  Tenn.  547,  L.R.A.— ,  — ,  145  S.  W.  177, 
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following  Lindsley  v.  National  Carbonic  Gas  Co.  220  TJ.  S.  61^ 
55  L.  ed.  369,  31  Sup.  Ct.  Kep.  337,  Ann.  Cas.  1912C,  160. 

Having  these  principles  in  mind  for  guidance,  we  may  con- 
ceive that,  from  the  experience  developed  by  the  operation  of 
jitney  automobiles  at  the  time  of  the  enactment  of  the  regulatory 
statute,  the  legislature  deemed  the  provision  for  a  bond  to  be 
necessary  because  it  realized  that  by  reason  of  the  small  fare 
charged  by  such  operators  the  tendency  would  be  for  them  ta 
invest  in  cheap  or  secondhand  machines,  oftentimes  fragile  in 
character;  that  frequently  the  vehicle  would  not  be  owned  out- 
right,  but  only  subject  to  a  lien  or  by  way  of  lease;  that,  by 
reason  of  the  limited  size  and  carrying  capacity  of  the  convey- 
ances,  an  increased  congestion  of  the  streets  and  public  places- 
would  follow,  as  well  as  an  overtaxing  of  the  capacity  of  the- 
given  conveyance;  that  they  would  have  no  fixed  track  upon 
which  to  run,  moving  at  will  over  the  entire  street  surface,  and 
in  their  crossing  over  and  stopping  along  the  curb  between  cross- 
ings, or  at  street  crossings,  danger  to  persons  and  property  would 
be  augmented;  that,  by  reason  of  the  competition  of  the  many 
engaged  in  the  business,  frequent  contests  between  the  operators, 
for  points  of  vantage  in  the  streets  would  follow ;  that  there  was. 
a  tendency  fraught  with  danger  in  the  many  so  engaged  seeking 
the  streets  of  heaviest  travel  for  passengers,  thus  leading  to  con- 
gestion, as  well  as  in  hasty  efforts  made  to  head  off  and  divert 
those  waiting  on  the  curb  as  offerers  for  passage  on  street  rail- 
ways; that  the  desire  and  necessity  to  collect  many  small  fares 
would  tempt  operators  to  indulge  in  swift  and  careless  running; 
that  by  reason  of  receiving  and  discharging  passengers  at  short, 
unscheduled  intervals,  there  would  be  an  interruption  of  trafiic 
and  an  endangering  of  other  vehicles  in  the  streets ;  that  by  rea- 
son of  the  small  investment  required  many  who  a^-e  financially 
irresponsible  would  embark  in  the  business;  that  the  collection 
of  damages  from  the  operators  would  be  difficult,  and  in  many 
instances  impossible. 

We  come  now  to  the  test  of  the  law  made  by  the  circuit  judge, 

and  which  led  him  to  denounce  the  classification, — the  inclusion 

of  jitney  automobiles  and  the  exclusion  of  automobiles  privately 

owned  and  used.     We  think  that  such  a  classification  is  easily 

sustainable  by  reason  of  the  applicability  of  many  of  the  con- 
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sideratioBB  above  enumerated.  The  privately  owned  vehicle  ordi- 
narily has  but  a  single  destination,  at  which  it  conies  to  rest.  Its 
use  is  not  urged  to  or  towards  the  limit  in  order  to  the  reaping 
of  profits.  We  are  unable  to  see  merit  in  the  distinction  taken 
by  the  circuit  judge,  when  he  intimated  the  opinion  that  a  classi- 
fication of  the  jitney  from  privately  used  automobiles  might  be 
sustained  only  so  far  as  indemnity  for  damages  done  to  passengers 
was  concerned.  Most  of  the  dangers  that  surround  such  pas- 
sengers in  a  substantial  sense  beset  also  the  users  of  the  street. 

Contrasting  the  jitney  with  street  railway  cars,  to  ascertain 
whether  there  be  arbitrary  classification :  The  street  railway,  by 
reason  of  its  having  tracks  at  definite  places  assigned  it  by  mu- 
nicipal authority,  on  which  tracks  its  traffic  must  move,  is  less 
liable  to  cause  injury;  and  the  substantial  nature  of  its  cars,  and 
particularly  the  fixity,  permanency,  and  great  cost  of  its  road- 
bed, afford  an  anchored  indemnity  in  respect  of  its  liability  for 
negligence.  Other  marks  for  differentiation,  appearing  in  the 
above  outline  of  considerations  imputable  to  the  legislative  mind, 
need  not  be  reiterated. 

Assuming  for  test  purposes  (without  meaning  to  decide  or  to 
intimate  a  decision)  that  taxicabs  are  common  carriers,  and  that 
they  are  not  included  within  the  terms  of  the  statute,  does  their 
exclusion  operate  to  make  the  classification  unreasonable  and  ar- 
bitrary ? 

The  word  "taxicab'^  is  one  of  recent  coinage,  to  describe  a 
motOT^driven  conveyance  that  performs  a  service  similar  to  the 
cab  or  hackney  carriage,  held  for  hire  at  designated  places  at  a 
fare  proportioned  to  the  length  of  the  trips  of  the  several  pas- 
sengers, who  are  taken  to  be  carried  to  destinations  without  re- 
gard to  any  route  adopted  or  uniformly  conformed  to  by  the 
operator.  The  jitney  holds  itself  out  to  accommodate  persons 
who  purpose  traveling  along  a  distinct  route  chosen  by  the  oper- 
ator. Operators  of  taxicabs  have  not  the  temptation  or  neces- 
sity, we  may  assume,  of  choosing  the  most  traveled  streets,  since 
those  less  traveled  afford  them  better  opportunities  to  serve  the 
object  their  owners  have  in  view.  It  may  be  that  a  larger  invest- 
ment is  ordinarily  required  to  enter  the  taxicab  business  than  the 
odier,  and  that  the  conveyances  would  be  less  in  number  on  this 
account,  as  well  as  because  of  the  greater  fare  charged,  not  to 
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mention  other  differences  to  be  drawn  from  the  above  summary. 
In  New  York  an  ordinance  regulating  the  conduct  of  the  busi- 
ness of  public  hackmen  has  been  held  not  to  be  discriminatory, 
because  it  applied  only  to  those  engaged  in  transporting  passen- 
gers for  hire  who  soKcit  business  on  the  streets,  or  because  taxi- 
meters are  required  to  be  attached  to  motor-driven  vehicles  only. 
Yellow  Taxicab  Co.  v.  Gaynor,  82  Misc.  94,  148  N.  Y.  Supp. 
279,  affirmed  in  159  App.  Div.  893,  144  K  Y.  Supp.  299. 

The  Supreme  Court  of  the  United  States  has  held  that  the  m 
elusion  of  producing,  and  the  exclusion  of  nonproducing,  venders 
of  milk  in  legislation  was  valid,  the  court  saying:  "A  picture  is 
exhibited  of  producing  and  nonproducing  venders  [of  milk] 
selling  milk  side  by  side ;  the  latter,  it  may  be,  a  purchaser  from 
from  the  former;  the  act  of  one  permitted,  the  act  of  the  other 
prohibited  or  penalized.  If  we  could  look  no  farther  than  the 
mere  act  of  selling,  the  injustice  of  the  law  might  be  demon- 
strated ;  but  something  more  must  be  considered.  Not  only  the 
final  purpose  of  the  law  must  be  considered,  but  the  means  of  its 
administration, — ^the  ways  it  may  be  defeated.  Legislation,  to 
be  practical  and  efficient,  must  regard  this  special  purpose  as 
well  as  the  ultimate  purpose."  St.  John  v.  New  York,  201  U. 
S.  633,  50  L.  ed.  896,  26  Sup.  Ct.  Rep.  554,  5  Ann.  Cas.  909, 
affirming  178  N.  Y.  617,  70  N.  E.  1104. 

The  same  court  upheld  a  classification  of  vehicles  (in  respect 
of  their  respective  owners^  rights  to  use  the  streets)  by  which 
advertising  wagons  or  buses  were  excluded,  v^iiile  ordinary  busi- 
ness wagons,  when  engaged  in  the  usual  business  of  the  owner, 
and  not  used  merely  or  mainly  for  advertising,  were  permitted 
to  use  the  streets  while  exhibiting  business  notices.  Fifth  Ave. 
Coach  Co.  V.  New  York,  221  TJ.  S.  467,  65  L.  ed.  816,  31  Sup. 
Ct.  Eep.  709,  affirming  194  N.  Y.  19,  21  L.R.A.(N.S.)  744, 
36  N.  E.  824,  16  Ann.  Cas.  695.  See  also  Provident  Inst,  for 
Sav.  V.  Malone,  221  U.  S.  660,  55  L.  ed.  899,  34  L.E.A.(N.S.) 
1129,  31  Sup.  Ct.  Rep.  661. 

The  word  "jitney"  we  think  may  be  defined  to  be  a  self- 
propelled  vehicle,  other  than  a  street  car,  traversing  the  public 
streets  between  certain  definite  points  or  termini,  and  as  a  com- 
mon carrier  conveying  passengers  at  a  5-cent  or  some  small  fare, 
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between  such  termini  and  intermediate  points,  and  so  held  out, 
advertised,  or  announced. 

In  the  case  of  Ex  parte  Cardinal,  —  Cal.  — y  L.RA.1915F, 
850,  P.TJ.R.1916E,  282,  160  Pac  348,  where  was  involved  an 
ordinance  suhstantially  so  defining  a  jitney,  and  requiring  the 
owner, -before  operating  such  machine,  to  obtain  a  permit,  and 
to  give  a  bond  or  provide  a  policy  of  insurance  to  protect  those 
injured,  the  court  upheld  the  ordinance  as  not  creating  an  arbi- 
trary class,  and  said: 

^'It  is  manifest  that  as  to  automobiles  there  may  be  circum- 
stances existing,  by  reason  of  the  manner  and  character  of  their 
use  on  the  streets,  that  will  warrant,  in  the  interest  of  the  safety 
of  the  public,  special  regulations  as  to  those  used  for  a  particular 
purpose  and  in  a  particular  way.  •  .  .  We  entertain  no 
doubt  whatever  as  to  the  power  of  the  board  of  supervisors  of  the 
city  and  countyof  San  Francisco  to  make  special  regulations  re- 
lating to  the  use  on  the  streets  of  such  vehicles  as  are  described  in 
§  1  of  the  ordinance,  and  therein  termed  jitney  buses.  It  is 
aigued  that  the  charge  of  10  cents  or  less  for  passage  is  no  proper 
criterion  by  which  to  classify  for  such  a  purpose  as  that  of  this 
ordinance.  It  may  well  be,  however,  that  the  special  danger  to 
the  public  sought  to  be  guarded  against  is  confined  to  just  the  class 
of  vehicles  described,  viz.,  automobiles  used  on  the  public  streets 
for  the  carriage  of  passengers  at  a  very  small  oharge.  .  .  • 
It  is  the  low  fare'  automobile  for  the  carriage  of  passengers  on 
the  streets  of  San  Francisco  that  the  ordinance  is  designed  to 
regulate.  The  real  question  in  this  connection  is  whether  there 
is  sufficient  distinction  between  the  operation  on  the  public  streets 
of  these  low  charge'  automobiles  for  the  carriage  of  passengers 
and  the  operation  of  self-propelled  motor  cars  on  which  a  much 
higher  charge  is  made,  to  warrant  the  imposition  of  the  special 
regulations  made  by  this  ordinance.  It  is  a  matter  of  common 
knowledge  on  the  part  of  those  familiar  with  conditions  in  our 
large  cities  that  the  comparatively  recent  introduction  of  this 
class  of  vehicle,  commonly  known  as  the  'jitney,'  for  the  car- 
riage of  passengers  on  the  public  streets,  for  a  charge  closely  ap- 
proximating that  made  on  street  cars,  in  view  of  the  almost  phe- 
nomenal growth  of  the  institution,  has  made  clearly  apparent  the 

necessity  of  some  special  regulations  in  order  to  reasonably  pro- 
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vide  for  the  oomf ort  and  safety  of  the  public.  It  may  well  be 
that  the  board  of  supervisors  concluded  that,  in  view  of  the  num- 
ber of  this  class  of  public  conveyances  that  were  operated  upon 
the  public  streets,  especially  upon  the  principal  streets  already 
occupied  almost  to  overflowing  during  the  hours  of  heaviest  traffic 
by  street  cars  and  other  vehicles,  as  well  as  by  pedestrians  at 
street  crossings,  the  speed  at  which  they  would  naturally  be  oper- 
ated in  order  to  make  them  pay  on  such  a  low  rate  of  fare,  and 
the  probable  lack  of  substantial  financial  responsibility  on  the 
part  of  very  many  undertaking  to.  operate  such  vehicles,  special 
regulations  as  to  condition  of  car,  •  •  .  as  well  as  security  to 
protect  against  improper  or  negligent  operation,  were  essential  to 
the  public  safety.  We  certainly  cannot  say  that  the  legislative 
body  was  not  justified  in  so  determining." 

Counsel  for  the  appellee  relator  treats  his  case  against  the 
act  as  made  out  if  he  be  able  to  present  some  points  of  similarity 
in  the  jitney  and  the  taxicab  or  privately  operated  automobile. 
But  mathematical  or  logical  exactness,  in  every  aspect,  in  a  di- 
vision for  classification,  is  not  always  possible,  and  it  is  not  re- 
quired in  order  to  validity.  'The  best  that  can  be  done  is  to 
keep  within  the  clearly  reasonable  and  practicabia  Thart  is  ac- 
complished where  there  are  such  general  characteristics  of  the 
members  of  the  class  as  to  reasonably  call  for  special  legislative 
treatment.  That  may  be  true,  generally,  and  yet  some  of  such 
characteristics  sometimes  may  be  found  to  exist  outside  of  the 
boundaries  of  the  class."  Mehlos  v.  Milwaukee,  156  Wis.  591, 
61  L.R.A.(N.S.)  1009,  146  N.  W.  882,  Ann.  Cas.  1915C,  1102.; 
Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  157,  57  L.  eA 
164,  33  Sup.  Ct.  Rep.  66;  Motlow  v.  State,  125  Tenn.  547, 
L.R.A.— ,  — ,  145  S.  W,  177 ;  6  E.  C.  L.  p.  360,  §  373, 

We  therefore  hold  that  the  segregation  of  the  jitney  automo- 
bile for  regulation  in  the  matter  of  the  execution  of  an  indem- 
nity bond  by  its  owner  is  not  vicious  or  unreasonable  class  leg- 
islation. 

Counsel  for  appellee  commends  to  our  consideration  People  ex 
reL  Valentine  v.  Berrien  Circuit  Judge  (People  ex  rel.  Valen- 
tine ▼.  Coolidge)  124  Mich.  664,  50  L.RA.  493,  83  Am,  St 
Rep.  852,  83  N.  W.  594,  and  Gibbs  v.  Tally,  133  Cal.  373,  60 
L.RA.  815,  65  Pac.  970.    In  the  first  of  these  cases  it  was  held 
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that  an  act  requiriBg  all  merchants  who  sell  farm  produce  on  a 
commission  to  execute  a  bond  of  $5,000  to  faithfully  perform 
their  contracts  was  unwarranted  class  legislation,  and  that  the 
act  could  find  no  support  in  the  police  power,  since  there  was 
nothing  in  the  business  hostile  to  the  comfort,  health,  morals,  or 
even  convenience  of  a  community.  The  second  case  involved  an 
effort  on  the  part  of  the  legislature  to  require  the  owner  of  prop- 
erty, who  contracts  for  the  placing  of  a  building  thereon,  to  fur- 
nish a  bond  for  the  benefit  of  laborers  and  materialmen  on  terms 
that  would  make  him  liable  for  25  per  cent  above  the  contract 
price.  The  court  held  that  the  act  there  in  question  was  not  jus- 
tifiable by  the  police  power,  and  was  violative  of  constitutional 
provisions  pointed  out. 

We  fail  to  see  the  pertinency  of  these  cases  to  the  one  at  bar, 
which  involves  the  right  to  regulate  a  common  or  public  carrier 
in  respect  of  the  use  of  public  streets. 

[3]  It  is  too  clear  for  extended  discussion  that  it  was  com- 
petent for  the  legislature  under  the  police  power  to  regulate  the 
use  of  the  streets  and  public  places  by  jitney  operators,  who,  as 
common  carriers,  have  no  vested  right  to  use  the  same  without 
complying  with  a  requrement  as  to  obtaining  a  permit  or  license. 
The  right  to  make  such  use  is  a  franchise,  to  be  withheld  or 
granted  as  the  legislature  may  see  fit.  Dill.  Mun.  Corp.  §§  1210, 
1229;  Fifth  Ave.  Coach  Co,  v.  New  York,  194  N".  Y.  19,  21 
L.R.A.(KS.)  744,  86  K  E.  824,  16  Ann.  Oas.  696.  Further, 
the  use  or  license  may  be  conditioned  on  the  execution  of  a  bond 
for  the  indemnification  of  those  injured.  So  held  in  respect  of 
motor-propelled  vehicles  in  the  recent  cases  of  State  ex  rel.  Case 
v.  Howell,  85  Wash.  294,  147  Pac.  1159,  Greene  v.  San  An- 
tonio, —  Tex.  Civ.  App.  — ,  178  S.  W.  6,  Ex  parte  Dickey,  —  W. 
Va.  — ,  L.KA.1915F,  840,  P.U.E.1915E,  93,  85  S.  E.  781,  and 
Ex  parte  Cardinal,  supra. 

We  are  of  opinion  that  the  statute  is  not  subject  to  the  ob- 
jections urged  by  the  appellee,  and  that  therefore  the  lower  court 
erred  in  its  disposition  of  the  case.    Eeversed  and  remanded;  all 

costs  to  be  paid  by  the  relator. 
P.UJft.li»l«A.  63 
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MEMPHIS  STREET  RAILWAY  COMPANY 

V. 

RAPID  TRANSIT  COMPANY  et  al. 

(—  Tenn.  — ,  179  S.  W.  635.) 

Appeal  and  review -^  Appellate  jurisdiction  of  courts -^  Constitutional 
question, 

1.  The  supreme  court  of  Tennessee  has  jurisdiction  of  a  direct 
appeal  to  it  from  an  order  of  a  trial  court  dismissing  a  bill  by  a  street 
railway  to  enjoin  the  operation  of  jitneys  upon  the  city  streets,  where 
the  application  of  a  statute  regulating  jitneys  is  invoked  by  the  com- 
plainant and  its  constitutionality  is  questioned  by  the  defendant,  al- 
though the  case  can  be  decided  \\ithout  consideration  of  the  constitu- 
tional question. 

Automobiles -^  Jitneys '^  Conditions    of   right    to    operate  ~~  Statutory 
requirements. 

2.  Jitneys  have  no  right  to  operate  on  the  streets  of  a  city  where 
statutory  provisions  empowering  the  city  to  pass  an  ordinance  authoriz- 
ing the  issuance  of  licenses  and  requiring  operators  to  procure  licenses 
and  to  execute  indemnity  bonds  against  liability  for  injuries  have  not 
been  followed. 

/ftjunction  <— Illegal  operation  of  jitneys -^  Nonexcltisive  street  rail- 
umy  franchises'^ Property  right, 

3.  A  street  railroad  company,  although  owning  a  nonexclusive 
franchise  to  operate  in  a  city,  has  a  property  right  that  will  entitle  it 
to  enjoin  the  competitive  operations  of  jitneys  without  legislative  or 
municipal  authority. 

Injunction  —  Illegal  operation  of  jitneys  —  Readiness  to  comply  with 
statute  requirements. 

4.  An  injunction  to  restrain  the  operation  of  jitneys  in  defiance 
of  statutory  requirements  of  license  and  execution  of  indemnity  bonds 
against  liability  for  injuries  cannot  be  refused  on  the  ground  that  a 
ready  compliance  with  the  statute  will  render  an  injunction  useless, 
where  the  city  has  failed  to  authorize  the  issuance  of  lic^ises,  and 
where  the  injunction  will  eliminate  irresponsible  operators. 

Injunction  —  Illegal  operation  of  jitneys  -*  Public  nuisance  —  t^oss  of 
revenue  Ity  street  railway, 

5.  The  operation  of  jitneys  in  defiance  of  statutory  requirements  of 
license  and  execution  of  indemnity  bonds  against  liability  for  injiirifs, 
and  in  a  manner  to  imperil  the  safety  of  the  public,  is  a  public  nuisance 
that  may  be  enjoined  by  a  street  railroad  that  suffers  material  loos  of 
revenue  from  the  illegal  competition. 

[October  23,  1916.] 
P.U.K.1916A. 
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Appeal  by  complainant  from  an  order  of  the  Chancery  Court 
of  Shelby  County  dismissing  on  demurrer  the  bill  of  the  Mem- 
phis Street  Kailway  Company  to  enjoin  the  Kapid  Transit  Com- 
pany and  others  from  operating  jitneys  in  competition  with 'street 
cars;  reversed. 

Appearances:  Charles  T.  Cates,  Jr.,  and  Wright,  Miles, 
Waring,  &  Walker,  for  appellant;  Caruthers  Ewing,  for  appel- 
lees. 

Green,  J.,  delivered  the  opinion  of  the  court: 

'This  bill  was  filed  by  the  Memphis  Street  Railway  Company 
to  enjoin  the  Rapid  Transit  Company  and  other  defendants  from 
operating  jitneys  on  the  streets  of  Memphis  in  competition  with 
the  complainant's  street  cars.  A  demurrer  was  interposed  by  de- 
fendants and  sustained  by  the  chancellor,  and  the  complainant 
has  appealed  to  this  court 

Complainant  alleged  that  it  was  organized  under  the  laws  of 
Tennessee,  aijid  had  a  franchise  from  the  city  of  Memphis  to  oper- 
ate a  street  railway  system  in  that  city ;  that  it  had  expended  in 
excess  of  $10,000,000  in  constructing  and  equipping  its  street 
railway  lines ;  that  it  operated  about  129  miles  of  track,  extend- 
ing over  all  parts  of  the  city ;  and  that  it  had  complied  with  all 
the  laws  of  Tennessee  and  all  the  terms  of  its  franchise  from  the 
city  of  Memphis. 

The  bill  further  averred  that  the  defendants  were  engaged  in 
operating  jitneys  or  jitney  buses  upon  the  streets  of  Memphis 
in  competition  with  the  complainant,  and  that  defendants  were 
conducting  this  business  without  having  made  any  attempt  to 
comply  with  the  statute  of  Tennessee  regulating  said  business; 
that  said  defendants  were  operating  their  automobiles  on  the 
same  streets  upon  which  complainant  ran  its  cars;  that  the  jit- 
neys were  running  at  high  rates  of  speed,  cutting  in  front  of  com- 
plainant's cars,  and  racing  by  the  cars  in  their  efforts  to  reach 
the  stopping  places  first,  in  order  to  pick  up  passengers ;  that  they 
frequently  ran  in  front  of  complainant's  cars,  thus  forcing  the 
cars  to  be  stopped  in  order  to  prevent  accident;  that  they  often 
ran  dangerously  close  to  and  by  complainant's  cars  while  the  cars 
were  standing  for  the  purpose  of  taking  on  and  discharging  pas- 
sengers, thereby  causing  many  very  serious  accidents  and  even 

P.U.R.1916A. 
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deaths.  It  was  said  that  such  operation  of  the  said  jitneys  was 
hindering  and  impeding  complainant  from  giving  first-class  serv- 
ice; that  such  illegal  and  unauthorized  competition  was  depriv- 
ing Complainant  of  a  large  amount  of  revenue,  by  unlawfully 
diverting  from  it  intended  passengers  upon  its  cars.  The  biU 
contains  other  charges  upon  which  it  is  not  necessary  to  dwell. 

The  general  assembly  of  Tennessee,  in  1915,  by  chapter  60, 
Acts  of  that  year,  undertook  to  regulate  the  jitney  business  in 
the  cities  and  towns  of  this  state.  This  act  declared  those  oper- 
ating such  vehicles  to  be  common  carriers,  and  provided  Ijiat 
the  operation  of  these  conveyances  should  be  unlawful  in  the 
incorporated  cities  or  towns  of  this  state  without  first  obtaining 
a  permit  or  license  under  ordinance  from  said  city  or  town ;  and 
it  was  further  provided  that  no  such  license  should  be  issued 
unless  the  owner  or  operator  filed  with  the  clerk  of  the  county 
court  in  the  county  in  which  the  business  was  proposed  to  be 
done,  a  bond  of  not  less  than  $5,000  to  cover  loss  of  life  or  in- 
jury to  person  or  property  inflicted  by  such  carrier  or  caused  by 
his  negligence.  It  was  further  enacted  that  said  license  should 
embody  such  routes,  terms,  and  conditions  as  the  city  or  town 
might  elect  to  impose,  provided  that  no  such  permit  or  license 
should  be  granted  which  did  not  require  the  execution  and  filing 
of  the  bond  mentioned  above.  Said  act  is  set  out  in  the  margin  of 
this  opinion.* 

lAn  Act  to  Define  as  Common  Carriers  within  This  State,  Persons,  Firms, 
and  Corporations  Operating  Certain  Self-propelling  Public  Conveyances 
and  Affording  Means  of  Street  Transportation  Similar  to  Hiat  Ordi- 
narily Afforded  by  Street  Railways  but  not  Operated  Upon  Fixed  TVacks, 
to  Declare  the  Business  of  All  Such  Common  Carriers  a  Privilege  and 
to  Forbid  and  Declare  a  Misdemeanor  Their  Operation  upon  Streets, 
Alleys,  Public  Places  of  Incorporated  Cities  or  Towns  without  Obtain- 
ing Permits  or  Licenses  from  Such  Cities  or  Towns  and  Giving  Bond  to 
Indemnify  against  Loss  of  Life  and  Damage  to  Person  and  Property; 
!  and  to  Authorize  Incorporated  Cities  and  Towns  of  This  State  to  Grant 

Permits  and  Licenses  to  Such  Carriers  to  Operate  over  Streets,  Alleys, 
and  Public  Places  and  to  Fix  Routes,  Terms  and  Conditions  of  Such 
Operation,  and  to  Limit  Such  Operation  in  the  Interest  of  Public  Con- 
venience and  Safety,  and  to  Impose  a  Tax  for  the  Exercise  of  the  Privi- 
lege Herein  Granted. 
Section  1.    Be  it  enacted  by  the  general  assembly  of  the  state  of  Tennes- 
see, that  any  person,  firm,  or  corporation  operating  for  hire  any  public  con- 
veyance  propelled  by  steam,  compressed  air,  gasolene,  naphtha,  electricity, 
or  other  motive  power  for  the  purpose  of  affording  a  means  of  street  tran** 
P.U.R.1916A. 
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[1]  The  demurrer  of  defendants  challenges  the  constitutional- 
ity of  the  act  referred  to  and  relied  on  by  complainant.  It  does 
not  distinctly  appear  whether  the  chancellor  passed  on  the  con- 
stitutionality of  the  statute  or  based  his  decision  on  other  grounds 
of  the  demurrer.  It  is  said  by  counsel  for  defendants  that  the 
result  below  was  reached  without  consideration  of  the  validity 
of  the  act  in  question,  and  it  is  urged  that  the  case  can  be  deter- 
mined in  this  court  without  reference  to  the  said  act.  Defendants 
therefore  insist  that  this  court  is  without  jurisdiction,  and  the 
case  is  properly  one  for  the  court  of  civil  appeals ;  that  no  consti- 
tutional question  is  involved. 

We  are  referred  to  cases  in  which  it  is  said  that  the  constitu- 
tionality of  a  statute  will  not  be  considered  or  adjudged  if  the 
case  can  be  otherwise  decided.  We  do  not  think,  however,  such  a 
rule  should  control  here.  We  have  formerly  said  that,  when  any 
question  involving  the  constitutionality  of  an  act  of  the  legis- 
lature is  bona  fide  made  and  relied  on  in  a  case,  this  court  should 
take  appellate  jurisdiction  of  such  a  case  under  chapter  82  of  the 
Acts  of  1907.  Campbell  County  v,  Wright,  127  Tenn.  1,  151  S. 
W.  411. 

The  chief  contention  of  complainant  in  this  case  is  that  de- 
fendants are  outlaws  on  the  streets  of  Memphis,  with  no  right 
to  pursue  their  business,  by  reason  of  the  fact  that  the  city  has 
passed  no  ordinance  giving  them  permission  to  operate,  and  be- 

portation  similar  to  that  ordinarily  afforded  by  street  railways  (but  not 
operated  upon  fixed  tracks)  by  indiscriminately  accepting  and  discharging 
such  persons  as  may  offer  themselves  for  transportation  along  the  way  and 
course  of  operation,  be  and  the  same  is  hereby  declared  and  defined  to  be  a 
common  carrier,  and  the  business  of  all  such  common  carriers  is  hereby 
declared  to  be  a  privilege. 

Section  2.  Be  it  further  enacted,  that  it  shall  be  unlawful  for  any  com- 
mon carrier  as  defined  in  §  1  of  this  act,  to  use  or  occupy  any  street,  alley, 
or  other  public  place  in  any  incorporated  city  or  tow^n  of  this  state  without 
first  obtaining  from  such  city  or  town  a  permit  or  license  by  ordinance  giv- 
ing the  right  to  so  use  or  occupy  such  street,  alley,  or  other  public  place, 
such  permit  or  license  to  embody  such  routes,  terms,  and  conditions  as  such 
city  or  town  may  elect  to  impose:  Provided,  ho^vcver,  that  no  such  permit 
or  license  shall  be  granted  which  does  not  require  the  execution  and  filing 
of  a  bond  as  provided  for  in  §  3  of  this  act. 

Section  3.  Be  it  further  enacted,  that  any  such  common  carrier,  before 
operating  any  public  conveyance  as  aforesaid,  in  addition  to  obtaining  a 
permit  or  license  as  aforesaid,  shall  execute  to  the  state  of  Tennessee  and  file 
with  the  clerk  of  the  county  court  of  the  county  in  which  the  business  is  to 
P.U.R.1916A. 
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cause  they  have  made  no  bonds,  according  to  the  provisions  of 
chapter  60,  Acts  of  1915.  Defendants,  as  we  have  said,  chal- 
lenge the  constitutionality  of  this  act  We  think,  therefore,  the 
constitutional  question  in  this  case  is  bona  fide,  and  that  con- 
stitutional rights  are  relied  on. 

Although  we  appreciate  the  delicacy  of  passing  on  the  validity 
of  an  act  of  the  legislature,  such  a  duty  is  often  imposed  upon  us, 
and  we  must  not  dodge  our  jurisdiction.  Where  an  act  of  the 
legislature  imdertakes  to  regulate  a  particular  subject,  and  the 
application  of  such  an  act  is  invoked  by  one  party  in  a  suit  in- 
volving that  subject,  and  the  validity  of  the  act  is  questioned  by 
the  other  party,  vtc  think  it  proper  that  the  statute  should  be 
tested.  Statutes  are  enacted  to  make  the  law  plain  and  rights 
distinct.  They  are  intended  to  be  administered,  and  it  is  not 
incumbent  upon  the  courts  to  enter  upon  a  difficult  and  doubtful 
investigation  of  the  rights  of  the  parties  under  the  common  law 
— ^such  rights  being  defined  by  a  statute — merely  to  avoid  pass- 
ing on  the  constitutionality  of  such  a  statute. 

So  we  think  that  there  is  a  constitutional  question  in  this  case 
properly  made,  and  that  this  court  has  appellate  jurisdiction. 

Chapter  60,  Acts  of  1915,  has  been  considered,  and  the  act 
adjudged  valid  and  constitutional,  in  the  case  of  Memphis  v. 
State,  —  Tenn.  — ,  L.RA.— ,  — ,  ante,  825,  79  S.  W.  631, 
opinion  in  which  has  just  been  filed  by  Mr.  Justice  Williams. 

be  carried  on,  and  renew  or  increase  from  time  to  time  as  may  be  required 
hj  such  city  or  town,  a  bond  with  good  and  sufficient  surety  or  sureties,  to 
be  approved  by  the  mayor  of  such  incorporated  city  or  town,  in  such  sum 
as  such  city  or  town  may  reasonably  demand  (in  no  case,  however,  in  a 
sum  less  than  $5,000  for  each  car  operated),  conditioned  that  such  common 
carrier  will  pay  any  damage  that  may  be  adjudged  finally  against  such  car- 
rier as  compensation  for  loss  of  life  or  injury  to  person  or  property  inflicted 
by  such  carrier  or  caused  by  his  negligence. 

Section  4.  Be  it  further  enacted,  that  any  common  carrier  as  defined  in 
§  1  of  this  act  which  shall  use  or  occupy  any  street,  alley,  or  other  public 
place  in  any  incorporated  city  or  town  of  this  state  without  first  obtaining 
a  permit  or  license  to  so  use  and  occupy  such  street,  alley,  or  other  public 
place,  or  shall  operate  any  such  conveyance  without  first  executing  and  fil- 
ing bond  as  required  by  §  3  of  this  act,  shall  be  guilty  of  a  misdemeanor, 
and  shall  upon  conviction  be  fined  not  less  than  $60  nor  more  than  $100 
for  each  offense,  and  each  day  upon  which  such  common  carrier  shall  so 
unlawfully  use  or  occupy  any  street,  alley,  or  other  public  place  in  any 
incorporated  city  or  town  of  this  state,  shall  constitute  a  s^arate  offense. 
P.U.R.1916A. 
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It  is  not,  thereforOy  necessary  to  further  discnss  this  question  in 
this  opinion. 

[2]  The  act  being  valid,  there  is  little  trouble  as  to  its  proper 
construction.  We  have  heretofore  intimated  our  conception  of 
its  meaning.  Under  it,  no  jitney  may  be  operated  in  any  city 
or  town  of  the  state  of  Tennessee,  except  under  a  license  or  per- 
mit from  said  city  or  town,  issuing  under  an  ordinance  passed 
in  conformity  with  the  said  statute,  nor  shall  such  permit  or  li- 
cense be  issued  until  the  statutory  bond  has  been  executed  and 
filed  with  the  county  court  clerk.  In  other  words,  jitneys  have 
no  right  to  operate  on  the  streets  of  any  incorporated  city  or  town 
in  Tennessee  until  an  ordinance  has  been  passed  providing  for 
licenses  or  permits,  and  such  permits  or  licenses  have  been  se- 
cured, and  they  have  no  right  then  to  operate  until  they  have 
made  bond  as  required  by  the  statute. 

In  the  case  before  us  the  city  of  Memphis  has  passed  no  ordi- 
nance authorizing  the  issuance  of  licenses  or  permits  to  engage 
in  this  business,  nor  have  the  defendants  undertaken  to  procure 
any  such  licenses,  nor  have  they  executed  any  bonds. 

It  is  very  clear,  then,  that  defendants  have  no  right  whatever 
to  do  business  on  the  streets  of  Memphis.  They  are  lawbreakers, 
subject  to  criminal  prosecution,  operating  in  direct  violation  of 
the  statute  of  this  state. 

[3]   These  conclusions  upon  the  statute  being  reached,  many 

Section  5;  Be  it  further  enacted,  that  aU  incorporated  cities  and  towna 
of  this  state  be  and  they  are  hereby  authorized  and  empowered  to  grant 
permits  or  Ucenses  to  such  common  carriers  to  operate  over  the  streets, 
alleys,  and  public  places  of  such  cities  and  towns,  and  to  fix  in  such  licenses 
and  permits  the  routes,  terms,  and  conditions  upon  which  such  common  car- 
riers may  operate,  subject  to  the  limitations  contained  in  |  2  of  this  act: 
Provided  that  no  license  or  permit  shall  be  granted  to  any  such  common  car- 
rier without  the  execution  and  filing  of  bond  as  required  by  S  3  of  this  act 
being  required. 

And  all  such  incorporated  cities  and  towns  are  hereby  authorized  and 
empowered  to  impose  upon  all  such  common  carriers  a  tax  for  the  exercise 
ol  the  privilege  herein  granted. 

Section  6.  Be  it  further  enacted,  that  if  any  section  or  part  of  this  act 
be  for  any  reason  held  unconstitutional  or  invalid,  such  holding  shall  not 
affect  the  validity  of  the  remaining  portions  of  this  act,  but  such  remain- 
ing portions  shall  be  and  remain  valid. 

Section  7.    Be  it  further  enacted,  that  this  act  take  effect  from  and  after 
its  passage,  the  public  welfare  requiring  it. 
P.U.R.1916A. 
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of  the  questions  presented  by  the  demurrer  of  defendants  as  to 
their  common-law  rights  are  eliminated  from  further  conflider- 
ation.  The  status  of  defendants  is  fixed  by  the  act.  There  re- 
mains, however,  the  question  as  to  the  right  of  the  complainant  to 
an  injunction  against  defendants  under  the  circumstances  above 
detailed. 

The  complainant  does  not  seek  an  injunction  here  on  the  the- 
ory that  it  is  possessed  of  an  exclusive  franchise  to  conduct  the 
business  of  common  carrier  of  passengers  on  the  streets  of  Mem- 
phis. The  contention  of  complainant  is  that,  having  been  grant- 
ed a  franchise  as  such  common  carrier,  it  has  a  property  right 
that  will  entitle  it  to  restrain  any  person  or  corporation  from 
attempting  to  engage  in  the  business  of  common  carrier  of  pas- 
sengers on  the  streets  of  Memphis,  in  competition  with  com- 
plainant, without  legislative  or  municipal  authority.  Complain- 
ant concedes  that  its  franchise  is  not  exclusive,  in  the  sense  that 
a  similar  franchise  might  not  be  granted  to  another  to  be  exer- 
cised and  enjoyed  in  the  city  of  Memphis ;  but  it  maintains  that 
its  franchise  is  exclusive  against  all  persons  upon  whom  similar 
rights  have  not  been  conferred  by  legislative  sanction. 

We  think  this  contention  is  well  founded  and  supported  by 
the  great  body  of  authority.  In  Pomeroy's  Equity  Jurispru- 
dence it  is  said : 

"An  injunction  is  the  appropriate  remedy  to  protect  a  party 
in  the  enjoyment  of  an  exclusive  franchise  against  continuous 
encroachments.  *Such  continuous  encroachments  constitute  a  pri- 
vate nuisance,  which  courts  of  equity  will  abate  by  injunction. 
The  jurisdiction  rests  on  the  firm  and  satisfactory  ground  of  its 
necessity  to  avoid  a  ruinous  multiplicity  of  suits,  and  to  give  ade- 
quate protection  to  the  plaintiff's  property  in  his  franchise.'  To 
be  entitled  to  relief,  a  plaintiff  need  show  only  that  he  is  entitled 
to  a  franchise,  and  that  there  is  continuous  interference  there- 
vsdth  by  the  defendant  It  is  not  necessary  that  the  plaintiff 
first  establish  his  right  at  law."    6  Pom.  Eq.  Jur.  §  683. 

Further  it  is  said: 

"It  is  not  necessary,  ^to  entitle  the  owner  to  relief  in  equity, 
that  the  franchise  should  be  an  exclusive  franchise  in  the  sense 
that  the  granting  of  another  similar  franchise  to  be  exercised  and 
enjoyed  at  the  same  place  would  be  void.'    The  theory  is  *thnt 

P.U.R.1916A. 


Digitized  by 


Google 


MEMPHIS  STREET  R.  CO.  v.  RAPID  TRANSIT  CO.  841 

the  defendant  who  has  no  franohise,  is  acting  in  violation  of  law 
in  operating  .  .  .  withont  authority  from  the  sovereign  power, 
and  that  the  owner  of  the  franchise  may  complain  of  and  re- 
strain such  illegal  acts  when  they  result  in  injury  to  his  fran- 
chise, which,  in  the  eye  of  the  law,  is  property.  As  to  the  one 
who  is  invading  his  rights  without  legal  sanction,  the  franchise 
is  an  exclusive  franchise,  although  the  owner  of  it  might  not  be 
entitled  to  any  protection  as  against  the  granting  of  a  similar 
franchise  to  another.' "    6  Pom.  Eq.  Jur.  §  584. 

In  dealing  with  a  controversy  between  two  electric  light  com- 
panies, one  without  a  franchise,  the  supreme  oourt  of  Oklahoma 
observed : 

^'When  plaintiff  accepted  its  franchise,  it  did  so  subject  to  the 
power  of  the  municipality  to  grant  to  other  persons  or  corpora- 
tions similar  franchises,  and  with  the  knowledge  that  it  might  be 
compelled  to  exercise  its  ri^ts  under  its  franchise  with  others 
exercising  similar  rights.  If,  by  the  competition  of  rival  com- 
panies to  whom  the  use  of  the  streets  and  public  grounds  has  been 
granted  by  the  municipality,  plantiff  is  rendered  unable  to  dis- 
charge the  obligations  of  its  contract  to  furnish  the  city  and  its 
inhabitants  with  light  and  power  at  stipulated  prices,  except  at  a 
financial  loss  to  it,  plaintiff  cannot  complain,  for  it  must  be  held 
to  have  contemplated  such  condition  might  arise,  and  to  have 
agreed  thereto  when  it  accepted  the  franchise;  but  such  cannot 
be  said  of  the  defendant,  who  unlawfully  occupies  the  streets  and 
public  grounds  of  the  city  in  competition  with  plaintiff.  By  its 
imlawful  acts  defendant  can  and  will  take  from  plaintiff  a  por- 
tion of  its  business.  At  the  same  time,  defendant  is  tmder  no 
obligation  to  the  city  or  its  inhabitants,  and  is  all  the  while  main- 
taining upon  the  streets  and  public  grounds  of  the  city  a  public 
nuisance,  and  the  loss  plaintiff  sustains  is  to  defendant  its  fruits 
from  its  violation  of  the  law.  By  these  unlawful  acts  of  defend- 
ant, plaintiff  may  be  rendered  financially  unable  to  comply  with 
the  obligations  of  its  contract,  and  may  be  subjected  to  suits  for 
damages,  mandamus  proceedings  to  enforce  the  performance  of 
its  contract,  or  an  action  to  forfeit  its  franchise.  Defendant 
does  not  undertake  to  compete  with  plaintiff  for  the  business  of 
the  city  and  its  inhabitants  by  furnishing  to  them  light  and 

power  other  than  by  the  use  of  the  streets  and  alleys.  Its  right 
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to  sell  light  and  power  is  not  dependent  upon  any  franchise,  but 
its  rights  to  use  the  streets^and  public  grounds  of  the  city  for  that 
purpose  does  depend  upon  the  consent  of  the  city ;  and,  when  it 
uses  the  streets  without  that  consent,  it  is  not  only  guilty  of  main- 
taining a  public  nuisance,  but  also  inflicts  upon  plaintiff  a  special  - 
injury  by  its  unlawful  act,  which  may  be  restrained."  Bartles- 
ville  Electric  Light  &  P.  Co.  v.  Bartlesville  Interurban  R  Co.  26 
Okla.  467,  29  L.E.A.(]Sr.S.)  81,  109  Pac.  229. 

In  a  similar  case  the  New  Jersey  court  said: 

"Legislative  grants  of  franchises  of  the  nature  claimed  by  com- 
plainant, whether  granted  by  special  .  .  .  privileges  which 
are  necessarily  exclusive  in  their  nature  as  against  all  persons 
upon  whom  similar  rights  have  not  been  conferred,  for  any  at- 
tempted exercise  of  such  rights,  without  legislative  sanction,  is 
not  only  an  unwarranted  usurpation  of  power,  but  operates  as 
a  direct  invasion  of  the  private  property  rights  of  those  upon 
whom  the  franchises  have  been  so  conferred.  '  Karitan  &  D.  B. 
K.  Co.  V.  Delaware  &  K.  Canal  Co.  18  N.  J.  Eq.  546,  569; 
Pennsylvania  R  Co.  v.  National  E.  Co.  23  N.  J.  Eq.  441,  447 ; 
Jersey  City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  242,  250 ;  Eliza- 
bethtown  Gaslight  Co.  v.  Green,  46  K  J.  Eq.  118,  124,  18  Atl. 
844,  6  Pom.  Eq.  Jur.  §  584.  It  follows  that,  if  complainant 
is  at  this  time  entitled  to  exercise  in  the  disputed  territory  the 
privileges  set  forth  in  the  legislative  act  referred  to,  and  defend- 
ant, as  claimed,  enjoys  no  legislative  sanction  for  the  conduct 
sought  to  be  enjoined,  complainant  will  be  entitled  to  the  relief 
prayed  for."  Millville  Gaslight  Co.  v.  Vineland  Light  &  P.  Co. 
72  N,  J.  Eq.  305,  65  AtL  504, 

The  same  question  has  often  arisen  with  reference  to  ferries, 
and  the  courts  have  awarded  injunction  against  the  operation 
of  unlicensed  ferries  at  the  suit  of  the  ferryman  legally  author- 
ized to  conduct  his  business. 

In  one  of  these  cases  the  supreme  court  of  Mississippi  said: 

"A  public  ferry  cannot  be  erected  and  operated  in  this  state 

without  a  special  license  therefor,  and  such  license  bestows  upon 

the  licensee  the  exclusive  right  of  such  ferry, — exclusive  as  to 

all  persons,  except  that  the  board  of  supervisors  may  establish 

as  many  ferries  as  the  public  convenience  may  require  at  the  same 

or  adjacent  places  of  crossing.     Every  such  licensee,  however,  is 
PXr.R.1916A. 


Digitized  by 


Google 


MEMPmS  STREET  R.  CO.  v.  RAPID  TRANSIT  CO.  843 

required  to  give  bond  with  security  for  the  performance  of  the 
obligations  assumed  by  him,  which  impose  upon  him  the  duties 
of  keeping  a  proper  and  safe  boat  and  equipments,  and  of  his 
constant  attendance  at  the  ferry,  and  of  the  due  and  speedy  trans- 
portation over  it  of  all  persons  and  property  desired  to  be  trans- 
ported, and  to  secure  these  and  other  stringent  duties  required 
of  him  he  is  placed  under  heavy  liabilities,  civil  and  criminal, 
for  their  performance,  all  of  which  is  necessary  for  the  public 
convenence,  and  as  a  remuneration  for  his  services  and  liabili- 
ties he  is  allowed  a  fixed  rate  of  ferriage.  The  right  secured  to 
the  licensee  is  a  legal  right,  created  by  public  law,  and  not  to  be 
infringed  except  by  the  authority  of  the  state  itself;  and  such 
right  would  be  of  no  avail,  unless  the  party  holding  it  is  protect- 
ed by  law  in  its  enjoyment.  Indeed,  it  is  a  maxim  of  law  that 
there  is  no  right  without  a  remedy,  for  'whensoever  the  law 
giveth  any  right,'  says  Coke,  *it  also  giveth  a  remedy.'  Co.  Litt. 
56.  The  ferry  right  of  appellant  should  have  secured  to  him 
the  tolls  lost  to  him  by  the  infringement  of  his  right  by  the  de- 
fendants, and  they  should  make  him  whole  for  the  damages  that 
he  has  sustained,  to  be  measured  by  the  amount  of  tolls  diverted.'' 
Mclnnis  v.  Pace,  78  Miss.  650,  29  So.  835. 

Other  ferry  cases  are  Patterson  v.  WoUmann,  5  X.  D.  608, 
33  L.R.A.  537,  67  K  W.  1040;  Green  v.  Ivey,  45  Pla.  338,  33 
So.  711;  Tugwell  v.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  9  S. 
W.  120,  13  S.  W.  654.  All  these  cases  sustain  the  views  ex- 
pressed in  the  foregoing  quotations,  and  many  other  cases  in 
which  the  same  doctrine  is  recognized  are  collected  in  a  note  to 
Bartlesville  Electric  Light  &  P.  Co.  v.  Bartlesville  Intern  rban  R. 
Co.  reported  in  29  L.E.A.(]Sr.S.)  77. 

We  are  unable  to  follow  the  effort  of  learned  counsel  for  the 
defendants  to  distinguish  the  cases  from  which  we  have  quoted 
from  the  case  here  presented.  We  think  the  foregoing  authori- 
ties are  sound  and  should  control  this  controversy. 

When  a  business  may  not  be  conducted  as  a  matter  of  common 
right,  but  legislative  authority  is  necessary,  such  authority,  when 
conferred,  is  exclusive  against  all  persons  not  endowed  with  like 
authority.  Such  rights,  so  bestowed  by  law,  may  not  be  infringed, 
except  by  authority  of  the  state,  and  will  be  protected  by  injunc- 
tion against  unlawful  invasion, 
P.U.R.1916A- 
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As  a  matter  of  courBe,  the  observation  just  made  is  only  ap- 
plicable to  clear  cases,  as  the  case  before  us.  If  the  franchise  or 
license  of  a  complainant  was  doubtful,  an  injunction  would  not  be 
awarded  to  protect  it,  nor  could  the  validity  of  a  license  or  fran- 
chise possessed  by  a  competing  defendant  be  questioned,  and  its 
exercise  restrained,  in  proceedings  of  this  character.  Gleneva- 
Seneca  Electric  Co.  v.  Economic  Power  &  Constr.  Co.  136  App. 
Div.  219,  120  N.  T.  Supp.  926;  Coffeyville  Min.  &  Gas  Co.  v. 
Citizens'  Natural  Gas  &  Min.  Co.  55  Kan.  173,  40  Pac.  326; 
Market  Street  R  Co.  v.  Central  K.  Co.  51  Cal.  583.  We  are  in 
full  accord  with  the  views  expressed  in  these  and  like  cases. 
Questions  upon  the  regularity  of  a  charter,  the  validity  of  a 
franchise,  and  the  like,  are  to  be  determined  upon  suit  of  the  at- 
torney general  or  other  constituted  authority,  and  not  on  suit  of 
a  competing  corporation. 

In  the  case  at  bar,  however,  defendants  make  no  claim  to  any 
license  or  franchise,  although  such  license  is  a  statutory  pre- 
requisite to  the  pursuit  of  defendants'  business.  The  validity 
of  complainant's  franchise,  on  the  other  hand,  is  not  impeached. 

[4]  We  are  referred  to  the  case  of  Levisay  v.  Delp,  9  Baxt 
415,  as  laying  down  a  contrary  rule.  In  that  case  a  licensed 
ferryman,  the  owner  of  one  bank  of  the  river,  sought  an  injunc- 
tion against  the  unlicensed  operation  of  a  ferry  in  competition 
by  the  owner  of  the  other  bank  of  the  river.  Under  Shannon's 
Code,  §§  1697,  1703,  the  owner  of  either  bank  of  a  river  is  en- 
titled to  keep  a  ferry,  but  "all  ferry  keepers  are  required  to  pro- 
cure a  license  and  execute  a  bond."  The  court  refused  an  in- 
junction, saying  with  reference  to  the  defendant: 

"It  would  be  an  idle  exercise  of  the  injunctive  power  by  the 
court  to  restrain  him  in  this  case,  when,  as  owner  of  one  bank  of 
the  river,  he  may  apply  to  the  county  court  and  obtain  a  license 
or  order  establishing  his  ferry,  thus  legalizing  it,  at  next  term  of 
that  court." 

Levisay  v.  Delp,  supra,  was  no  doubt  correctly  decided  on  the 
facts  appearing  in  that  case,  inasmuch  as  the  defendant  there 
could  have  procured  his  license  as  a  matter  of  right  almost  by 
the  time  the  injunction  sought  would  have  become  effective.  The 
injunction  would  have  accomplished  little  or  nothing. 

The  injunction  cannot  be  refused  in  this  case  on  such  a  ground 

V.U.R.1916A. 
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An  injunction  may  accomplish  much  here.  The  city  of  Mem- 
phis may  decline  to  authorize  the  operation  on  its  streets  of  jit- 
ney cars  at  all.  At  any  rate,  an  injunction  restraining  the  oper- 
ation of  such  cars  until  the  statutory  bond  is  executed  will 
eliminate  all  irresponsible  owners. 

In  so  far  as  Levisay  v.  Delp  intimates  that  an  injunction  may 
not  issue  to  protect  a  franchise,  unless  that  franchise  be  exclu- 
sive of  the  right  of  the  state  to  confer  on  others  a  like  franchise, 
we  are  unwilling  to  adhere  to  it.  We  think  these  remarks  of  the 
learned  judge  delivering  the  opinion  were  obiter ^  and  not  fully 
considered,  and  thfey  are  in  conflict  with  the  great  weight  of  au- 
thority, as  we  have  heretofore  shown.  We  therefore  must  confine 
the  authority  of  the  case  of  Levisay  v.  Delp,  supra,  to  its  own 
facts. 

[5]  We  are  of  opinion,  moreover,  that  complainant  is  entitled 
to  the  injunction  sought  on  another  ground.  As  we  have  stated, 
the  operation  of  jitneys  on  the  streets  of  any  incorporated  city 
or  town  in  Tennessee  without  municipal  permission,  when  the 
ovmers  have  executed  no  bond,  is  absolutely  unlawful.  Such  oper- 
ation is  in  defiance  of  the  statute  of  this  state  and  amounts  to  a 
public  nuisance. 

"Any  unauthorized  obstruction  of  a  public  highway  is  a  nui- 
sance.'^   37  Cyc.  247. 

"Any  unauthorized  obstruction  which  unnecessarily  impedes 
or  incommodes  the  lawful  use  of  a  highway  is  a  public  nuisance 
at  common  law."    Elliott,  Eoads  &  Streets,  §  644. 

"All  unauthorized  and  illegal  obstructions  which  prevent  or 
interfere  with  the  free  use  of  the  street  or  highway  as  such  is 
within  the  legal  notion  of  a  nuisance."  McQuillin,  Mun.  Corp. 
§  925. 

"An  obstruction  may  be  a  nuisance,  although  it  is  not  of  a  per- 
manent character."  Elliott,  Koads  &  Streets,  §  648  (giving  many 
illustrations). 

Under  the  authorities  quoted  there  can  be  no  doubt  but  that 
the  illegal  operation  of  the  swarm  of  jitneys  described  in  the 
bill,  run  by  irresponsible  owners,  racing  with  the  street  cars  for 
patronage,  and  otherwise  imperiling  the  safety  of  the  public,  in 
violation  of  law,  constitutes  a  nuisance.  The  law  is  well  settled 
that  a  public  nuisance  may  be  enjoined  by  a  private  individual, 
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provided  the  latter  shows  special  damage  to  himself  resulting 
therefrom.  Weakley  v.  Page,  102  Teim.  179,  46  L.R.A.  552, 
53  S.  W.  551;  Richi  v.  Chattanooga  Brewing  Co.  105  Tenn. 
651,  58  S.  W.  646;  Weidner  v.  Friedman,  126  Tenn.  677,  42 
L.E.A.(KS.)  1041,  151  S.  W.  56;  37  Cyc.  253;  High,  Inj. 
§§  816  et  seq. 

A  frequent  application  of  this  rule  is  in  favor  of  persons  spe- 
cially injured  by  nuisance  on  a  public  highway. 

In  Richi  v.  Chattanooga  Brewing  Co.  105  Tenn.  651,  58  S.  W. 
646,  it  was  held  that  an  abutting  owner  was  entitled  to  enjoin  an 
unauthorized  construction  and  operation  by  a  private  corpora- 
tion for  its  own  use  of  a  private  railroad  along  the  street,  which 
destroyed  the  ingress  and  egress  of  such  owner  to  and  from  his 
premises. 

Such  a  right  of  injunction  is  conceded  to  abutting  owners  in 
almost  every  jurisdiction,  when  they  show  special  damages  by 
reason  of  the  obstruction  of  the  highway.  High,  Inj.  §  816. 
See  cases  collected  in  a  note  to  Sloss-Sheffield  Steel  &  I.  Co.  v. 
Johnson,  147  Ala.  384,  8  L.R.A.(KS.)  226,  119  Am.  St.  Rep. 
89,  41  So.  907,  as  reported  in  11  Ann.  Cas.  285. 

It  is  not  necessary  that  the  relief  should  be  sought  by  an  abut- 
ting owner,  for  it  has  been  said  that  the  character  of  the  injury  is 
not  determined  by  the  location  of  the  property.  The  mere  fact 
that  an  individual's  property  is  at  some  distance  from  the  ob- 
struction does  not  determine  whether  or  not  his  damage  is  speciaL 
Eldert  v.  Long  Island  Electric  R.  Co.  28  App.  Div.  451,  51  N. 
T.  Supp.  186. 

A  neighboring  landowner  has  been  held  to  be  entitled  to  en- 
join the  accumulation  of  an  unlawful  quantity  of  nitroglycerin 
on  defendant's  premises,  where  the  complainant's  property  was 
so  located  that  he  might  be  specially  damaged  by  an  explo- 
sion. People's  Gas  Co.  v.  Tyner,  131  Ind.  277,  16  L.R.A.  443, 
31  Am.  St.  Rep.  433,  31  N.  E.  59,  17  Mor.  Min.  Rep.  481. 

The  owner  of  a  licensed  ferry  has  been  granted  an  injunction 
against  the  obstruction  of  a  public  road  leading  to  his  ferry. 
The  court  said: 

"The  obstruction  of  the  public  road  leading  to  the  plaintifTs 
ferry  was  a  public  nuisance  and  an  injury  to  him  specially;  and 
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his  right  to  an  injunction  against  the  continuance  of  such  nui- 
sance is  unquestionable."    Draper  v.  Mackey,  35  Ark.  497. 

An  injunction  has  also  been  awarded  against  the  obstruction 
of  a  road  leading  to  a  toll  bridge,  at  the  suit  of  the  owner  of  the 
bridge.  The  court  was  of  opinion  that  such  an  obstruction, 
which  would  divert  travel  from  the  road  and  cause  a  loss  of  tolls 
to  plaintiff,  went  to  the  substance  and  value  of  plaintiff's  estate 
as  the  owner  of  a  franchise  to  operate  the  bridge.  Keystone 
Bridge  Co.  v.  Summers,  13  W.  Va.  476. 

So,  without  multiplying  authorities,  we  conclude  that  on  the 
ground  last  stated,  as  well  as  the  former,  the  complainant  in  this 
case  is  entitled  to  an  injunction.  There  can  be  no  question  but 
that  the  operation  of  the  jitneys  in  the  manner  described  in  the 
bill,  in  contempt  and  disregard  of  the  law  of  Tennessee,  consti- 
tutes a  public  nuisance  on  the  streets  of  Memphis.  There  is  not 
the  slightest  doubt  but  that  the  complainant  suffers  special  dam- 
age by  reason  of  such  nuisance.  Complainant's  loss  of  revenue 
by  reason  of  the  illegal  competition  amounts,  it  is  alleged,  to 
several  hundred  dollars  each  day.  This  damage  is  distinct  and 
pecfuliar  to  complainant,  and  is  an  injury,  to  borrow  the  phrase 
.  of  the  West  Virginia  court,  in  the  very  substance  and  value  of 
its  estate. 

The  decree  of  the  chancellor  will  be  reversed.  Within  thirty 
days  from  this  date  an  injunction  will  issue  ae  prayed  by  the 
complainant.  In  the  interest  of  the  people  of  Memphis,  who 
may  be  discommoded  otherwise  by  the  sudden  removal  of  this 
means  of  transportation,  we  have  thought  it  best  to  suspend  the 
awarding  of  the  injunction  for  a  brief  time,  to  permit  the  city 
of  Memphis,  should  it  so  desire,  to  pass  an  enabling  ordinance 
for  the  jitney  owners,  and  to  give  to  the  latter  an  opportunity  to 
comply  with  the  terms  of  said  ordinance  and  the  statute  of  Ten- 
nessee. 

Note. — For  right  of  owner  of  franchise  for  public  benefit,  which 
is  not  exclusive,  to  injunction  against  its  invasion  without  right,  see 
note  to  Bartlesville  Electric  Light  &  P.  Co.  v.  Bartlesville  Intenirban 
E.Co.29L.R.A(KS.)  77. 
P.U.R.1916A. 
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WISCONSIN  RAIIiROAD  COMMISSION. 

IN  EE  VILLAGE  OF  FENNIMOBE. 
IRA  W.  SMITH  et  al. 

V, 

VILLAGE  OP  PENNIMORE. 

Apportiontnent -^  Expenses  ^  Municipal   dectrie  and   water  plant '^ 
Interest  on  honds  —  Salaries. 

1.  In  estimating  the  electrical  expenses  of  a  municipal  electric  and 
water  plant,  interest  on  construction  bonds,  and  salaries  of  an 
official  giving  his  entire  time  to  the  utilities,  and  of  officials  performing 
both  municipal  and  utility  duties,  mupt  be  apportioned. 

Betum  —  Municipal   plant  —  Operating   expenses  —  Interest   on  con- 
struction bonds. 

2.  An  allowance  should  be  made  of  an  amoimt  at  least  sufficient  to 
meet  the  interest  on  construction  bonds  that  remain  outstanding,  in 
estimating  the  operating  expenses  of  a  municipal  electric  plant. 

Depreciation  —  Municipal  plant  — •  Accrued  depreciation  —  Percentage 
allowance. 

3.  An  annual  allowance  of  4)  per  cent  of  the  investment  in  a  mu- 
nicipal electrie  plant  was  held  necessary  to  provide  lor  accrued  and 
accruing  depreciation,  in  estimating  operating  expenses. 

B^Pum-^  Municipal  plant '-Operating  expenses  —  Taxes. 

4.  In  estimating  the  operating  expenses  of  a  municipal  electric  plant 
an  amount  should  be  allowed  for  taxes  equal  to  what  the  utility  would 
pay  if  it  were  operated  by  private  persons, 

Meturn'- Municipal  plant, 

5.  A  municipality  operating  an  electric  plant  was  authorized  to 
increase  the  rates  no  more  than  was  necessary  to  meet  operating  ex- 
penses,  where  there  was  no  demand  that  there  should  be  a  return  on 
the  investment. 

Betum*^  Municipal  plant  ^^  Revenue  *- Street  lightiifLg. 

6.  Revenue  to  a  municipal  electric  plant  for  street  lighting  should 
be  provided  for  out  of  city  taxes  the  same  as  any  other  obligation. 

Bates  —  Municipal  plant  —  Increase  —  Depreciation. 

7.  A  municipal  electric  plant  should  be  permitted  to  charge  a  little 
more  rather  than  a  little  less  for  service,  where  it  is  uncertain  how 
much  revenue  a  proposed  increase  in  rates  will  produce,  and  deprecia- 
tion has  been  permitted  to  accrue. 

Service  —  Electricity  <—  Municipal  plant  —  Extensions* 

8.  An  electric  utility  is  required  to  make,  at  its  own  expense,  the 
extension  from  the  transmission  line  to  the  premises  of  a  new  con- 
stuner,  under  the  Wisconsin  Public  Utilities  act  requiring  the  utility 
to  supply  all  the  equipment  incidental  to  the  supplying  of  such  service; 
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• 
but  the  municipality  should  not  be  required  to  set  more  than  two  polea 
with  the  usual  spacing. 
Service  —  Water  —  Municipal  plant  —  Extension, 

9.  A  municipal  water  utility  may  require  a  new  consumer  to  bear 
the  cost  of  extension  from  the  street  main  to  the  premises,  under  the 
Wisconsin  statute  giving  the  municipality  the  option  of  paying  for 
such  extensions  out  of  its  general  funds  or  out  of  special  assessments 
agaiDst  the  property  benefited. 
JHscrintination  ^  Rates --^  Electricity  ~^IjOw  rates  to  large  consumers, 

10.  The  furnishing  of  electricity  to  large  consumers  at  lower  rates 
than  to  smaU  consumers  is  not  discriminatory,  where  the  lower  rate 
results  from  excess  consimiption  at  secondary  rates  lower  than  primary 
rates. 

JHs4srinitnation  ^  Bates  ^Bleetridty^Vse  of  lights  on  power  line. 

11.  Permitting  the  use  of  electric  lights  on  a  power  line  was  held 
not  to  be  an  imjust  discrimination,  although  the  rates  were  different 
for  the  two  classes  of  service,  where  only  two  small  lights  were  used 
and  the  cost  of  separating  the  lighting  from  the  power  service  would 
be  greater  than  the  increase  in  earnings  from  the  separation  of  service. 

Service  —  Electricity  —  Municipal  plant  —  Meters. 

12.  A  municipal  electrical  utility  was  relieved  from  a  statutory  obli- 
gation to  supply  meters  to  consumers,  where  the  utility  was  operating 
under  a  limited  earning  power  and  finances. 

JHscriminatian'^  Bates '-^  Municipal  plant -^Bigher  rates  to  consume 
ers  outside  the  ntunUHpality. 

13.  A  municipal  electrical  utility  may  be  permitted  to  charge  a 
higher  rate  to  consumers  without  the  municipality  than  to  residents, 
where  the  rate  to  the  former  is  not  unreasonably  high  in  comparison 
with  the  cost  of  service  and  other  conditions  affecting  rates. 

[November  24,  1915.] 

Application  of  a  municipality  operating  an  electric  and 
water  plant  to  increase  the  rates  for  lighting.  Complaint  by  citi- 
zens that  extensions  of  electric  and  water  service  to  new  con- 
sumers are  at  discriminatory  rates  and  on  discriminatory  con- 
ditions ;  that  electricity  is  furnished  to  large  consumers  at  lower 
rates  than  to  small  consumers;  that  electric  lights  are  used  on 
power  lines ;  that  part  of  the  water  service  is  at  a  flat  rate  and 
part  at  a  meter  rate;  that  the  rates  for  both  water  and  lights 
are  discriminatory,  and  that  the  service  and  business  of  the 
company  is  inefficiently  administered,  inadequate,  and  without 
system. 

A  schedule  of  increased  rates  was  authorized  to  be  put  into 

effect. 
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The  complaint  of  the  citizens  as  to  extensions  was  sustained  as 
to  electric  service  and  dismissed  as  to  water  service.  The  fur- 
nishing of  electricity  at  lower  rates  to  large  consumers,  and  the 
use  of  electric  lights  on  power  lines,  were  held  not  to  be  objec- 
tionable under  the  circumstances.  The  other  matters  of  the  com- 
plaint were  adjusted  by  the  utility.  The  utility  was  also  re- 
lieved from  the  obligation  imposed  by  §  1797m-90  of  the  stat- 
utes requiring  utilities  to  furnish  meters,  and  was  permitted  to 
charge  a  higher  rate  to  consumers  living  outside  the  village  than 
to  residents. 

By  the  Commission:    The  first  of  the  above-named  matters 

is  an  application  by  the  village  of  Fennimore  to  increase  its  light- 
ing rates.  The  application  was  filed  September  12,  1914,  and 
states  that  the  present  rate  for  commercial  lighting  is  10  cents 
per  kw.  hr.  The  village  desires  to  establish  a  rate  within  the 
corporate  limits  of  12  cents  per  kw.  hr.  for  the  first  ten  kw. 
hrs.  and  10  cents  per  kw.  hr.  for  all  energy  in  excess  of  the  first 
ten  kw.  hrs.  per  month,  with  a  minimum  bill  of  75  cents  per 
month.  Outside  of  the  village  limits,  the  rate  desired  is  12^ 
cents  per  kw.  hr.  with  a  minimum  bill  of  $1  per  month. 

Hearing  in  this  matter  was  held  on  October  9,  1914.  The 
village  of  Fennimore  was  represented  by  H.  B.  Lewis,  village 
clerk;  no  appearances  were  entered  in  opposition  to  the  appli- 
cation. 

The  second  matter  is  a  complaint  signed  by  twenty-six  citi- 
zens of  Fennimore,  and  was  filed  October  19,  1914.  This  com- 
plaint alleges: 

"1.  That  extensions  of  both  electric  service  and  water  service 
to  new  subscribers  are  at  discriminatory  rates  and  conditions. 

"2.  That  electricity  is  furnished  to  large  consumers  at  less 
rates  than  to  small  users  and  at  unjustly  discriminatory  rates. 

^^3.  That  electric  lights  are  being, used  on  power  lines,  the  rates 
being  diflferent  on  the  two  classes  of  service. 

"4.  That  part  of  the  service  on  water  lines  is  at  a  flat  rate  and 
part  at  meter  rate. 

"5.  That  the  rates  on  both  water  and  lights  are  discrimina- 
tory, that  the  service  and  business  of  the  company  is  inefficiently 
administered,  inadequate,  and  without  system." 
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The  petition  prays  "that  lawful  rates  and  practices  be  ascer- 
tained and  an  order  made  for  the  enforcement  of  the  same." 

Hearing  in  this  matter  was  held  on  December  22,  1914.  The 
appearances  were:  Ira  W.  Smith  and  L.  M.  Schearer  on  be- 
half of  the  petitioners;  and  H.  B.  Lewis,  village  clerk,  on  be- 
half of  the  respondent 

As  both  these  matters  relate  to  the  same  utility,  they  will,  for 
the  sake  of  convenience,  be  considered  together. 

The  village  of  Fennimore  owns  and  operates  a  joint  elec- 
tric and  water  utility.  Energy  is  purchased  from  the  Lancas- 
ter Light  &  Power  Company,  which  is  distributed  to  lighting 
and  power  customers,  and  is  used  to  operate  the  pumps  of  its 
water  plant  and  for  street  lighting  purposes.  The  records  of  the 
utility  are  very  meager ;  as  a  matter  of  fact,  there  are  no  records 
at  all  prior  to  August  1st  of  this  year.  Consequently,  in  estab- 
lishing reasonable  rates,  our  conclusions  must  be  based  on  the 
records  kept  since  that  date. 

During  the  month  of  September,  6,170  kw.  hrs.  were  purchased 
from  the  Lancaster  Company  for  commercial  and  street  lighting 
purposes  at  a  net  rate  of  6J  cents  per  kw.  hr.,  which  amounted  in 
all  to  $411.05.  The  village  also  purchased  3,770  kw.  hrs.  for 
power  purposes  at  the  following  rates :  first  600  kw.  hrs.  6  cents 
per  kw.  hr.,  next  1,000  kw.  hrs.  5  cents  per  kw.  hr.,  next  900 
kw.  hrs.  4  cents  per  kw.  hr.,  all  over  2,500  kw.  hrs.  3^  cents  per 
kw.  hr.,  less  a  discount  of  10  per  cent.  On  the  basis  of  this  rate, 
the  bill  for  energy  bought  for  power  purposes  amounted  to 
$149.81. 

[1]  The  village  employs  a  superintendent  for  its  light  and 
water  plant,  who  receives  a  salary  of  $90  a  month.  For  the  pur- 
pose at  hand,  this  expense  has  been  divided  equally  between  the 
two  utilities.  The  superintendent  is  the  only  employee  who  gives 
his  entire  time  to  the  utilities.  The  village  marshal,  among  his 
other  duties,  is  required  to  turn  on  and  off  the  street  lights  at  the 
proper  time.  This  is  the  only  work  which  he  does  in  connection 
with  either  of  the  two  plants.  Accordingly,  we  have  assumed  that 
$5  of  his  salary  should  be  charged  to  the  electric  department  for 
the  service  which  he  performs.  The  village  clerk  keeps  the  books 
of  the  utilities,  and  makes  the  collections,  in  addition  to  his  other 
general  village  duties,  for  which  he  receives  a  salary  of  $400  a 
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year.  The  village  also  allows  him  $3  a  month  for  office  rent  and 
$1.50  a  month  for  telephone  service.  In  determining  the  ex- 
penses of  the  electric  utility,  we  have  assumed  one  half  of  the 
village  clerk's  salary  and  of  the  other  expenses  which  he  is  al- 
lowed should  be  charged  to  the  village,  one  third  to  the  electric 
utility,  and  one  sixth  to  the  water  utility.  This  expense,  then, 
to  the  electric  utility  would  amount  to  $12.50  per  month.  On 
the  basis  of  comparative  data  for  other 'utilities  of  about  this 
same  size,  we  have  assumed  $15  as  the  normal  monthly  main- 
tenance expense,  and  we  have  also  added  $10  for  miscellaneous 
expenses. 

Sunamarizing  the  items  of  expense  enumerated  above,  we  have 
the  following  normal  costs  for  the  month  of  September,  1915 : 

Lighting  energy $411.05 

Power  energy 149.81 

Superintendent's  salary 45.00 

ViUage  marshal's  salary ^ 5.00 

Village  clerk's  salary  .'. 12.50 

Maintenance 15.00 

Miscellaneous  10.00 

Total    $648.38 

An  inventory  of  these  properties  was  made  in  June,  1913, 
which  showed  that  the  investment  in  the  electric  plant  was  about 
$11,000.  As  stated  before,  we  have  no  records  of  what  has  trans- 
pired, but  it  seems  safe  to  assume  from  a  talk  with  the  superin- 
tendent of  the  plant  that  at  least  $1,000  has  been  added  to  this, 
which  would  make  the  investment  about  $12,000. 

[2]  The  village  has  at  the  present  time  $15,000  of  bonds  out- 
standing, which  is  all  that  remains  of  the  original  indebtedness 
arising  from  the  construction  of  the  water  and  light  plant.  If 
this  is  divided  equally  between  the  two  utilities,  then,  the  elec- 
tric utility  should  provide  a  net  revenue  sufficient  to  cover  the 
interest  of  4^  per  cent  on  $7,500.  It  would  seem  under  the  cir- 
cumstances that  this  is  the  least  that  could  be  expected  of  the 
electric  utility. 

[3]  In  addition  to  interest,  it  is  imperative  that  some  plro- 
vision  should  b^  made  for  renewing  the  plant  when  it  becomes 
worn  out.  In  other  words,  some  reservation  should  be  made  out 
of  revenues  to  take  care  of  the  accrued  depreciation.  Up  to  the 
present  time,  this  has  not  been  done^  although  there  is  evidence 
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that  the  utility  will  need  some  of  the  funds  which  should  have 
been  accumulated  in  the  past.  In  the  instant  case,  it  seems  that 
at  least  4^  per  cent  on  $12,000  should  be  so  provided  annually. 

[4]  Taxes  to  an  amount  equal  to  what  the  utility  would  pay 
if  it  were  operated  by  private  persons  also  should  be  covered  by 
the  annual  revenue.  This,  as  has  been  stated  frequently  in  the 
decisions  of  this  Commission,  is  necessary  in  order  to  maintain 
an  equitable  relationship  between  the  consumers  of  the  utility 
and  the  general  taxpayers.  In  this  instance,  1  per  cent  on 
$12,000  has  been  so  included. 

[5]  The  fixed  charges  of  interest,  depreciation,  and  taxes  re- 
duced to  a  monthly  basis  would  then  amount  to  $83.12.  The 
fixed  charges,  plus  the  operating  expenses  enumerated  above, 
amount  to  $731.48. 

The  consumers  of  the  electric  utility  are  required  to  furnish, 
under  ordinary  circumstances,  revenue  sufficient  to  cover  the  oper^ 
ating  expenses  and  a  reasonable  return  on  the  investment.  The 
operating  expenses  in  this  instance,  aside  from  the  amount  paid 
for  energy,  are  relatively  low.  Likewise,  the  interest  charge  has 
been  reduced  to  an  absolute  minimum.  As  the  present  revenues 
of  the  utility  are  insufficient  to  meet  these  costs,  there  is  no  es- 
cape from  the  conclusion  that  the  rates  must  be  increased.  The 
taxpayers  of  the  village  could,  as  a  matter-  of  equity,  demand 
that  the  rates  should  be  high  enough  to  yield  a  reasonable  return 
on  their  entire  investment,  which  would  make  the  rates  consider- 
ably higher  than  we  have  fixed  them  in  this  proceeding ;  but  as 
no  such  demand  has  been  made,  it  seems  inadvisable  to  increase 
the  rates  more  than  is  necessary  to  meet  the  costs  outlined  above* 

In  order  to  ascertain  the  amount  of  revenue  which  various 
rate  schedules  would  provide,  an  analysis  of  the  energy  consupied 
during  the  month  of  September  was  made.  Of  the  energy  con- 
sumed in  that  month,  it  is  found  that  2,556  kw.  hrs.  would  fall 
within  the  primary  class, — ^in  this  instance,  the  first  15  kw.  hrs. 
consumed  during  the  month, — and  that  1,359  kw.  hrs.  would  fall 
in  the  secondary  class,  which  consists  of  all  the  energy  consumed 
in  excess  of  the  first  15  kw.  hrs.  per  month.  In  order  to  provide 
sufficient  revenue,  it  will  be  necessary  to  establish  a  primary  rate 
of  13  cents  per  kw.  hr.  and  a  secondary  rate  of  11  cents  per  kw. 
hr.,  together  with  a  minimum  bill  of  75  cents  per  month.    The 
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total  revenue  which  will  be  obtained  from  the  lighting  customers 
from  the  suggested  rate  will  probably  amount  to  $491,02.  The 
revenue  which  was  obtained  from  the  power  customers  for  the 
month  of  September  amounted  to  $153.38. 

[6]  The  city  has  in  its  street  lighting  system  eleven  400-candle 
power  and  twenty-one  250-candle  power  type  C  tungsten  lamps, 
which  operate  on  a  moonlight  schedule  from  dtisk  until  11  p.  k. 
A  rate  of  $40  per  lamp  per  year  for  the  400-candle  power  lamps 
and  of  $30  per  lamp  per  year  for  the  250-candle  power  lamps 
would,  under  the  circumstances,  be  reasonable.  This  amount 
of  revenue  should  be  provided  out  of  general  taxes,  and  should 
be  paid  from  the  village  fund  to  the  utility  in  just  the  same  man- 
ner as  any  other  obligation  of  the  village  is  paid. 

Summarizing  the  probable  revenues  on  the  basis  of  the  energy 
consumed  during  the  month  of  September,  we  have  the  follow- 
ing: 

Commercial  lighting $491.02 

Commercial  power   153.38 

Street  lighting 89.17 

Total    $733.57 

[7]  It  will  be  noted  that  the  revenue  for  the  month  of  Sep- 
tember is  $2.19  in  excess  of  the  normal  costs,  including  fixed 
charges.  Reference  has  been  made  to  the  fact  that  September  is 
not  a  normal  month.  From  a  study  of  data  on  the  variation  of 
monthly  sales  for  a  number  of  utilities  of  about  this  size,  it 
would  seem  that  September  is  about  90  per  cent  of  the  average 
month.  If  that  is  true,  then  some  increase  in  the  net  revenue  can 
be  expected.  Just  how  much  such  an  increase  will  amount  to 
is  a  little  problematical,  but,  on  the  basis  of  the  figures  we  have, 
it  would  seem  that  it  will  be  about  $12  or  $15.  This  added  reve- 
nue, then,  will  amount  to  from  $150  to  $175  a  year,  which  will 
not  be  any  more  than  necessary  to  cover  contingencies  which 
might  arise,  and  if  none  should  arise,  it  will  be  a  small  return 
to  the  village  on  its  investment.  We  feel,  at  any  rate,  that  the 
city  should  in  this  instance  rather  charge  a  little  more  than  a 
little  less  for  its  services,  for  the  reason  that  it  will  not  be  long 
before  considerable  money  will  have  to  be  spent  in  rebuilding  the 
utility's  distribution  system, 

[8]  The  complaint  of  Ira  Smith  et  al.  refers  chiefly  to  the 
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rule  of  the  village  relating  to  the  extension  of  electric  and  water 
service.  This  rule  is,  namely,  that  customers  desiring  service 
must  pay  for  that  portion  of  the  line  from  their  premises  to  the 
existing  lines  of  the  company,  regardless  of  where  the  premises 
may  be  located.  The  statutes  make  it  necessary  for  us  to  con- 
sider the  electric  and  the  water  extensions  separately.  Accord- 
ing to  the  provisions  of  the  Public  Utility  law,  utilities  are 
obliged. to  furnish  all  the  equipment  incident  to  the  supplying  of 
service.  As  a  matter  of  business  policy,  it  also  seems  advisable 
for  the  utility  to  own  all  the  equipment  it  uses.  The  electric 
utility  in  the  village  of  Fennimore  up  to  1909  extended  its  lines 
to  the  premises  of  all  customers  located  within  a  reasonable  dis- 
tance. At  that  time,  for  some  reason  or  other,  the  village  authori- 
ties thought  it  advisable  to  make  a  change  to  the  present  system, 
which  has  been  in  operation  ever  since.  Considerable  complaint 
has  arisen  because  of  this  practice.  According  to  the  rule,  it 
seems  that  customers  who  were  taken  on  after  an  extension  had 
been  made  were  to  bear  a  portion  of  the  cost  paid  by  the  first 
customer.  Unfortunately,  however,  no  records  have  been  kept 
showing  what  portions  of  lines  various  customers  have  built,,  or 
how  much  they  have  paid.  Consequently,  it  has  been  impos- 
sible to  make  such  adjustments.  Then,  too,  it  seems  that  neither 
the  new  customers  nor  the  management  of  the  utility  have  gone 
to  the  trouble  of  ascertaining  who  paid  for  certain  lines  when 
the  service  was  to  be  extended.  They  have  simply  hooked  on  at 
the  most  convenient  place,  with  the  result  that  in  several  sections 
of  the  village  the  amount  of  copper  in  the  system  is  not  sufficient 
to  supply  adequate  service. 

Without  going  into  a  lengthy  discussion  of  the  pros  and  cons 
of  this  question,  it  seems  to  us  that  the  present  practice  of  the 
village  with  respect  to  its  extension  of  the  electric  lines  is  un- 
reasonable. This  is  substantiated  by  the  statutes  and  also  by  the 
general  practices  of  utilities  throughout  the  state.  The  mere 
fact  that  the  electric  utility  in  this  instance  happens  to  be  owned 
and  operated  by  a  municipality  does  not  alter  our  conclusions 
in  this  respect.  Our  holding  in  this  regard,  therefore,  is  that 
the  utility  should  extend  its  electric  service  to  the  premises  of  the 
customer,  but,  in  making  such  an  extension,  it  would  seem  that 
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the  municipality  should  not  be  required  to  set  more  than  two 
poles  with  the  usual  spacing. 

[9]  In  regard  to  the  rule  covering  extensions  of  water  mains, 
the  situation  is  somewhat  different,  in  that,  according  to  the  stat- 
ute, the  village  board  has  the  option  of  paying  for  such  extensions 
out  of  the  general  village  funds,  or  of  paying  for  them  out  of 
special  assessments  levied  against  the  property  benefited.  We 
assume  that  the  village  board  in  Fennimore  as  in  other  places 
would,  on  petition  of  a  certain  number  of  property  holders  along 
a  certain  street,  take  the  matter  of  the  extension  of  the  w^ater 
mains  along  that  street  imder  consideration,  and  if  a  suiBcient 
number  of  consumers  were  likely  to  be  attached,  that  it  would 
order  the  extension  to  be  paid  for  according  to  either  one  of  the 
two  options  which  the  statute  provides.  In  case  the  village  board 
refuses  to  extend  the  service,  and  this  is  a  matter  which  seems  to 
be  within  its  discretion,  some  rule  should  be  established  which 
would  permit  a  customer  who  desires  the  service  to  secure  it,  and, 
under  the  circumstances  of  the  case,  it  seems  that  the  rule  which 
is  now  in  force  in  Fennimore  in  regard  to  the  water  extensions 
would  be  as  reasonable  as  any  other  in  this  respect. 

*  [10]  The  other  items  enumerated  in  the  complaint  need  not 
detain  us  long.  The  complaint  alleges  that  electricty  is  furnished 
to  large  customers  at  lower  rates  than  to  small  customers,  and 
that  such  a  practice  is  discriminatory.  The  inequalities  com- 
plained of  are  in  many  cases  at  least  apparent  rather  than  real. 
The  large  customers  are  for  the  most  part  long-hour  users.  Long- 
hour  users  make  better  use  of  the  plant  or  equipment  than  short- 
hour  users,  and  the  former,  for  this  reason,  mainly  are  relatively 
less  costly  to  serve.  Since  the  cost  per  unit  oi  serving  the  long- 
hour  users  is  less,  it  is  also  necessary,  in  order  to  avoid  xmjust  dis- 
criminations, to  take  this  fact  into  consideration  in  making  rate 
schedules.  In  this  connection,  however,  it  should  be  borne  in 
mind  that  for  like  use  of  the  active  load  the  long-hour  users 
have  to  pay  as  much  as  the  short-hour  users.  The  former,  how- 
ever, since  they  are  using  more  units,  are  likely  to  come  for  a 
part  of  their  use  into  the  secondary  and  excess  rates.  As  the 
secondary  and  excess  rates  are  lower  than  the  primary  rates,  it 
necessarily  follows  that  while  all  are  paying  the  same  rate  for  like 
service  the  average  rate  is  likely  to  be  less  for  long  than  for  short 
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hour  users.  AH  this  has  been  fully  explained  in  other  decisions 
of  this  Commission,  and  for  this  reason  it  would  hardly  seem 
necessary  or  proper  to  go  into  further  details  here. 

[11]  It  may  be  said,  however,  that  except  under  special  cir- 
cumstances such  as  the  one  mentioned  below,  it  is  usually  neces- 
sary to  separate  the  lighting  from  the  power  business.  This 
necessity  arises  from  differences  in  the  cost  per  unit  in  the  two 
cases,  as  well  as  on  the  grounds  bf  discrimination. 

The  third  item  in  the  complaint,  namely,  that  lights  are  being 
used  on  power  lines,  although  the  rates  are  different  for  the 
two  classes  of  service,  is  also  true,  but  does  not,  under  the  cir- 
cumstances in  this  case,  seem  to  us  to  be  an  unreasonable  or  a 
discriminatory  practice.  To  entirely  separate  the  lighting  from 
the  power  service  in  the  case  complained  of  would  have  required 
the  installation  of  considerable  additional  equipment  on  which 
the  cost  of  the  repairs,  depreciation,  and  interest  charges  would 
have  amounted  to  quite  a  sum.  These  costs  would  in  fact  have 
been  much  greater  than  the  increase  in  the  earnings  of  the  plant 
from  the  separation  of  the  services.  In  this  case  the  conditions 
were  also  such  that  such  separation  is  not  necessary  in  order  to 
avoid  unjust  discriminations  as  between  the  customers.  The  rec- 
ords show  that  only  two  small  lights  are  used  in  connection  with 
machines  which  are  supplied  with  energy  from  the  power  lines. 
To  prohibit  this  practice  in  this  particular  case  would,  there- 
fore, simply  result  in  increased  cost  to  the  plant  without  corre- 
sponding advantage  in  other  respects. 

The  fourth  item  in  the  complaint,  to  the  effect  that  part  of 
the  water  service  is  supplied  on  flat  rates  and  part  on  meter  rates, 
is  a  matter  that  might  be  gone  into  rather  extensively  under  other 
circumstances.  In  the  present  case,  however,  we  understand  that 
the  municipality  is  placing  meters  on  all  its  water  consumers  as 
rapidly  as  finances  of  the  village  will  permit,  and  that  it  is  the 
intention  of  the  village  that  all  customers  shall  be  furnished 
through  a  meter.  Such  being  the  case,  no  further  consideration 
of  this  item  of  the  complaint  need  be  given. 
•  The  fifth  and  last  item  in  the  complaint  seems  to  be  a  repe- 
tition of  some  of  the  earlier  ones,  together  with  a  general  con- 
demnation of  the  manner  in  which  the  business  of  the  utilities 
has  been  conducted.    From  the  things  that  have  been  developed 
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in  this  case,  it  seems  that  the  condemnation  implied  is  fully 
warranted.  At  any  rate,  it  cannot  be  denied  that  the  utilities 
have  been  operated  without  very  much  system.  We  find  that 
this  utility  is  not  able  to  make  its  regular  annual  report  to  this 
Commission  this  year.  The  man  who  had  charge  of  the  accounts 
and  records  of  the  company  previous  to  August  1st  of  this  year 
has  not  kept  the  records  in  such  shape  that  anything  can  be  ob- 
tained from  them.  A  turn  in  the  affairs  of  this  village's  utili- 
ties, however,  seems  to  be  at  hand.  A  system  of  accounts  and 
records  has  been  installed,  and  has  been  kept  since  August  1st. 
It  seems,  also,  that  during  the  past  year  the  village  has  obtained 
the  services  of  a  superintendent  of  the  water  and  light  plant  on 
whom  it  can  rely,  and  it  is  to  be  hoped  that  with  this  new  change 
in  the  management  and  the  changes  that  have  already  been  made 
in  the  business  policy  of  the  utility  that  this  source  of  complaint 
will  be  done  away  with. 

[12]  There  is  one  other  matter  which  has  not  been  mentioned 
either  in  the  application  of  the  village  or  in  the  complaint  against 
the  village  authorities;  namely,  the  necessity  that  the  electric 
utility  is  under  of  requiring  customers  to  furnish  meters.  This 
has  been  a  practice  of  this  utility  since  it  was  first  organized. 
According  to  the  statute,  however,  a  utility  is  obliged  to  supply 
meters  unless  exempted  therefrom  by  this  Commission.  In  view 
of  the  limited  finances  which  this  utility  has,  and  in  view  of  its 
limited  earning  power  at  the  present  time,  we  deem  it  advisable 
that  the  village  be  relieved  from  the  obligation  of  supplying 
meters  to  the  consumers  of  the  electric  utility. 

[13]  With  respect  to  the  village's  request  that  it  be  permitted 
to  charge  consumers  outside  of  the  village  a  higher  rate  than 
those  living  within  its  boundaries,  we  feel  that  the  village  is  jus- 
tified in  making  such  a  request.  We  have  held  in  other  instances 
that  such  practice  under  similar  conditions  is  reasonable,  pro- 
vided the  rates  charged  such  consumers  as  live  outside  of  the 
village  limits  are  not  unreasonably  high  when  considered  in  the 
light  of  the  cost  of  the  service  and  all  other  conditions  by  which 
such  rates  should  be  eifected.  While  the  facts  appear  to  be  such 
as  to  justify  somewhat  higher  rates  for  the  service  beyond  the 
village  limits  than  within  these  limits,  the  difference  will  not  be 
great  enough  to  materially  affect  the  revenues  of  the  plant. 
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It  is  therefore  ordered  that  the  village  of  Fennimore,  as  an 
•electric  utility,  shall  discontinue  the  rates  now  in  force,  and  shall 
substitute  therefor  the  following: 

Commercial  Lighting  Inside  of  the  Village, 
Minimum  biU,  75  cents  per  month. 

Meter  rate:  14  cents  gross  or  13  cents  net  per  kw.  hr.  for  the  first  15 
kw.  hrs.  used  per  month. 

12  oents  gross  or  11  cents  net  per  kw.  hr.  for  aU  in  excess  of  the  first  15 
kw.  hrs.  per  month. 

Commercial  Lighting  Outside  of  the  Village. 
Minimum  bill  $1.00  per  month. 

Meter  rate:  15  cents  gross  or  14  cents  net  per  kw.  hr.  for  the  first  15 
kw.  hrs.  used  per  month. 

13  cents  gross  or  12  cents  net  per  kw.  hr.  for  all  in  excess  of  the  first 
15  kw.  hrs.  per  month. 

Commercial  Power, 
Minimum  biU,  $1.00  per  h.p.  per  month. 
Meter  rate: 

First     600  kw.  hrs.  per  month  7^    gross  or  6^    net 

Nextl,000      "       "       "         "        6^         "       «    6^      *' 

«        900     *•      "      *•        "        5^        •*      **   44^     ** 

All  over  2,500     "       "       "         "        A\4      "       **    8^^    " 

Motors  of  one-horse  power  or  less  connected  to  a  lighting  circuit  shall  be 
governed  by  the  lighting  rates. 

Discounts. 

All  consumers  shall  be  billed  at  the  gross  rate,  and  the  difference  between 
the  gross  and  the  net  rates  shall  constitute  a  discount  for  payment  on  or 
before  the  10th  day  of  the  month  following  the  month  in  which  the  service 
was  rendered. 

Street  Lighting, 

The  village  shall  pay  to  the  electric  utility  the  following  rates  for  street 
lighting  service. 

400  c.p.  T^pe  G  tungsten  lamps    • .  $40  per  year 

250    "        "      "        "  "         30     "      " 

The  lamps  are  to  bum  from  dark  to  11  p.  m.  on  a  moonlight  schedule. 

It  is  further  ordered  that  the  village  of  Fennimore,  as  an  elec- 
tric utility,  is  hereby  relieved  of  the  obligation  imposed  by  § 
1797m-90  of  the  statutes  requiring  utilities  to  furnish  meters. 

It  is  further  ordered  that  the  village  of  Fennimore,  as  an  elec- 
tric utility,  shall  extend  its  service  to  the  premises  of  the  con- 
sumers, provided,  however,  that  in  making  such  an  extension 
it  shall  not  be  required  to  set  more  than  two  poles  with  the  usual 
spacing. 

It  is  further  ordered  that  the  portion  of  the  complaint  relat- 
ing to  the  extension  of  water  mains  be  and  the  same  is  hereby  dis- 
missed. 

Bailroad  Commission  of  Wisconsin,  by  Halford  Erickson,  Carl 
D.  Jackson,  Walter  Alexander,  Commissioners, 
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WISCONSIN  RAIIiROAD  COMMISSION. 

IN  BE  SUPERIOR  RURAL  TELEPHONE  COMPANY. 

Service  —  Mutual  telephone  tsompany  —  Extetisions  —  Purchase  of 
stoclc  as  condition  ^  Public  utility  —  Discrimination. 

A  mutual  telephone  company  cannot  require  an  applicant  to  pur- 
chase  stock  as  a  condition  of  extending  service,  where  the  only  service 
reasonably  available  to  the  applicant  is  that  of  the  company,  or  where 
some  subscribers  are  not  stockholders  and  have  not  been  requested  to 
purchase  stock. 

[November  18,  1916.] 

Investigation  on  motion  of  the  Commission  of  the  alleged 
refusal  of  the  Superior  Rural  Telephone  Company  to  extend  its 
service  to  Clarence  Carroll.  The  company  was  ordered  to  make 
the  extension  and  to  desist  from  its  practice  of  requiring  appli- 
cants for  service  to  purchase  stock  in  the  company. 

By  the  Commission :  Complaint  having  been  made  by  Clar- 
ence Carroll  that  the  Superior  Rural  Telephone  Company  re- 
fuses to  extend  its  service  to  his  residence,  a  hearing  was  duly 
ordered  and  held  at  Superior  on  October  14,  1915.  Clarence 
Carroll  appeared  on  his  own  behalf,  and  H.  D.  Coyne  repre- 
sented the  Superior  Rural  Telephone  Company. 

The  Superior  Rural  Telephone  Company  is  a  mutual  com- 
pany in  which  25  out  of  the  28  subscribers  are  stockholders.  It 
has  been  the  practice  of  the  company  to  require  a  person  desiring 
service  to  buy  stock  to  the  extent  of  the  actual  cost  of  extending 
the  line  and  installing  a  telephone  on  his  premises.  In  this  way 
new  subscribers  are  required  to  assume  liability  for  the  main- 
tenance of  the  line.  However,  up  to  the  present  time  no  special 
assessments  have  been  levied.  Subscribers  pay  $1  per  month  of 
which  $.50  per  month  is  paid  to  the  Peoples  Telephone  Company 
for  switching  service,  the  remainder  being  applied  for  repair 
work.  The  three  persons  who  receive  service  but  who  do  not 
own  stock  in  the  company  reside  on  farms  which  they  acquired 
from  other  men  who  own  stock.  The  instruments  were  allowed 
to  remain  when  the  change  in  farm  ownership  was  made,  and  the 
new  owners  were  not  requested  or  required  to  purchase  stock. 
Two  metallic  circuits  are  operated,  one  about  14  miles  long  and 
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one  about  22  miles  long,  including  branches  in  both  instances. 
One  line  has  sijcteen  instruments  attached  to  it  and  the  other 
twelve. 

The  company  is  willing  to  extend  its  service  to  Mr.  Carroll 
provided  he  will  purchase  stock  equal  in  amount  to  $21.60,  which 
is  the  estimated  cost  of  extending  the  service.  Mr.  Carroll  does 
not  wish  to  purchase  stock,  but  is  willing  to  pay  the  cost  of  mak* 
ing  the  extension. 

The  sole  question  for  decision,  therefore,  is  whether  the  com- 
pany can  compel  an  applicant  for  service  to  become  a  stockholder 
in  the  company.  The  Conamission  has  never  issued  a  formal 
ruling  on  this  question,  but  has  informally  expressed  the  opinion 
in  correspondence  that  such  a  requirement  is  not  a  reasonable 
one.  A  mutual  telephone  company  which  serves  its  own  stock- 
holders exclusively  may  nevertheless  be  a  public  utility  within 
the  meaning  of  the  Public  Utility  law.  For  example,  if  a  mutual 
company  should  number  among  its  stockholders  all  except  one  or 
two  of  the  inhabitants  of  an  isolated  valley,  and  should  refuse 
to  serve  such  nonstockholders,  they  would  not  be  able  to  secure 
service  from  any  source  unless  the  mutual  company  could  be  com- 
pelled to  extend  its  service  to  them.  No  outside  telephone  utility 
could  be  required  to  enter  such  a  field  for  the  service  of  one  or 
two  patrons.  Whenever  a  mutual  telephone  company  is  so  lo- 
cated in  a  community  that  residents  cannot  secure  any  reasonable 
telephone  service  except  through  it,  the  business  is  of  a  public 
nature  and  the  mutual  company  is  a  public  utility. 

In  the  present  case  the  only  telephone  service  which  is  reason- 
ably available  for  Mr.  Carroll  is  that  of  the  Superior  Rural  Tele- 
phone Company.  Unless  he  can  secure  service  from  that  com- 
pany he  must  be  content  without  the  convenience  of  a  telephone 
for  an  indefinite  period.  It  is  our  judgment,  therefore,  that  the 
Superior  Rural  Telephone  Company  which  occupies  this  territory 
is  a  public  utility  within  the  meaning  of  the  Public  Utility  law. 

A  public  utility  is  required  by  law  to  render  adequate  service 
at  reasonable  rates.  A  customer  may  be  charged  a  rate  sufficient 
to  provide  a  reasonable  return  for  the  utility ;  but  he  cannot  be 
required  to  share  in  the  undertaking.  The  ownership  of  stock 
in  this  company  makes  a  person  liable  to  assessment  if  the  reve- 
nue is  insufficient  or  if  unforeseen  contingencies  arise,  and  en- 
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titles  him  to  share  in  any  profits  of  the  enterprise.  Tlie  assump- 
tion of  the  responsibilties  of  a  stockholder,  however,  is  purely 
optional  with  the  consumer,  and  cannot  be  forced  upon  him  as  a 
condition  precedent  to  receiving  service. 

There  is  further  reason  why  the  Superior  Rural  Telephone 
Company  should  not  require  prospective  subscribers  to  purchase 
stock.  Three  of  its  28  subscribers  at  the  present  time  do  not 
hold  stock  in  the  company,  and  have  not  been  requested  to  pur- 
chase stock.  To  render  service  to  certain  nonsubscribers  and  re- 
fuse service  to  other  nonsubscribers  obviously  constitutes  an  un- 
just discrimination. 

It  is  therefore  ordered  that  the  Superior  Rural  Telephone  Com- 
pany extend  its  telephone  service  to  Clarence  Carroll,  and  desist 
from  its  practice  of  requiring  applicants  for  service  to  purchase 
stock  in  the  company. 

Railroad  Commission  of  Wisconsin,  Walter  Alexander,  Hal- 
ford  Erickson,  Carl  D.  Jackson,  Commissioners. 


WISCONSIN  BAIIiROAD  COMMISSION. 

FAKMBBS  INDEPENDENT  TELEPHONE  EXCHANGE 

V. 

MINERAL  POINT  TELEPHONE  COMPANY. 

Service  —  Telephones  —  Physical  connection: 

Riiral  telephone  companies,  after  Bevering  oonnection  with  a 
local  exchange  and  establishing  another  exchange  in  the  same  city, 
cannot  require  physical  connection  between  the  exchanges,  where  the 
local  company  is  willing  that  the  riiral  lines  shall  be  reconnected  with 
its  exchange  and  will  give  switching  and  interchange  of  service  at  a 
lower  rate  than  would  be  made  if  the  physical  oonnection  asked  for  were 
ordered. 

[November  18,  1916.] 

CoMPi,ATNT  of  the  Farmers  Independent  Telephone  Exchange 
to  obtain  physical  connection  with  the  Mineral  Point  Telephone 
Company;  dismissed. 

By  the  Commission:  Prior  to  April,  1914,  various  rural 
telephone  companies  were  connected  with  the  Mineral  Point  Ex* 
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change  of  the  Mineral  Point  Telephone  Company.  The  rural 
companies  have  always  had  free  exchange  among  themselves  at 
different  connecting  points,  and  have  also  had  free  exchange  with- 
in certain  limits  through  the  Mineral  Point  exchange  and  with 
the  subscribers  of  the  Mineral  Point  exchange,  each  subscriber 
on  the  rural  lines  having  this  free  service  paying  $2  per  year 
to  the  Mineral  Point  Telephone  Company  for  the  switching  serv- 
ice. The  service  over  some  of  the  rural  lines  has  been  unsatisf ao- 
tory  and  has  led  to  much  controversy.  The  history  of  these  com- 
panies and  some  of  the  controversies  will  be  found  in  the 
following  reported  decisions  of  this  Commission:  Be  Mineral 
Point  Teleph.  Co.  9  Wis.  E.  C.  H.  285 ;  15  Wis.  K.  C.  K.  70 ;  15 
Wis.  K.  C.  K.  182;  Diamond  Grove  Teleph.  Co.  v.  Mineral  Point 
Teleph.  Co.  15  Wis.  R.  C.  R.  185. 

As  a  result  of  these  different  controversies,  the  Mineral  Point 
&  Jonesdale  Telephone  Company,  Iowa  &  LaFayette  Telephone 
Company,  and  Dukes  Prairie  Telephone  Company  severed  their 
connection  with  the  exchange  of  the  Mineral  Point  Telephone 
Company,  and  agreed  with  others  to  form  the  Farmers  Independ- 
ent Telephone  Exchange  The  three  companies  above  mentioned, 
however,  are  the  only  rural  companies  operating  under  the  name 
of  the  Farmers  Independent  Telephone  Exchange.  After  sever- 
ing their  connection,  they  established  an  exchange  or  switching 
board  in  the  city  of  Mineral  Point  and  began  switching  on 
July  2,  ^914,  since  when  the  subscribers  of  the  three  companies 
above  named  have  been  unable  to  reach  any  subscribers  of  the 
Mineral  Point  Telephone  Company  in  Mineral  Point,  except  by 
having  their  switch-board  operator  send  out  for  persons  called, 
or  call  them  up  through  a  telephone  of  the  Mineral  Point  Tele- 
phone Company  installed  in  the  same  room  in  which  was  in- 
stalled the  switch  board  of  the  Farmers  Independent  Telephone 
Exchange. 

On  September  20,  1915,  there  was  filed  with  the  Railroad 
Commission  the  complaint  of  the  Farmers  Independent  Tele- 
phone Exchange,  alleging  that  the  lines  were  formerly  connected 
with  the  Central  of  the  Mineral  Point  Telephone  Company,  but 
that  at  present,  although  the  business  and  social  connections  of 
the  subscribers  on  said  lines  are  almost  entirely  in  Mineral  Point, 
they  have  no  connection  with  the  subscribers  of  the  Mineral 
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Point  Telephone  Company  in  the  city  of  Mineral  Point,  and  that 
they  desired  physical  connection  with  the  Mineral  Point  Tele- 
phone Company,  both  for  local  and  toll  purposes. 

It  appears  that  the  cost  to  the  subscribers  of  the  three  lines  es- 
tablishing the  Farmers  Independent  Telephone  Exchange  for  the 
switching  service  in  the  city  of  Mineral  Point  is  now  about  $3. 
If  the  physical  connection  is  made  by  running  a  trunk  wire  be- 
tween the  two  exchanges  in  Mineral  Point,  the  switching  ex- 
pense in  the  city  of  Mineral  Point  for  the  switching  done  by  the 
Farmers  Independent  Telephone  Exchange  will  remain  as  at  pres- 
ent, and  in  addition  thereto  there  will  be  either  through  toll 
charges,  or  otherwise  (a  toll  charge  being  suggested)  an  addi- 
tional amount  to  be  paid  by  each  subscriber  of  the  Farmers 
Independent  Telephone  Exchange  for  any  connection  through 
the  switch  board  of  the  Mineral  Point  Telephone  Company.  It 
may  be  roughly  said  that  as  for  such  service  as  would  be  required 
by  the  subscribers  of  the  Farmers  Independent  Telephone  Ex- 
change, there  would  be  the  present  charge  of  $3  for  switching, 
and  another  charge  averaging  not  less  than  $1  (if  on  a  toll  basis), 
and  in  all  a  switching  charge  amounting  at  least  to  $4  in  the 
city  of  Mineral  Point.  The  Mineral  Point  Telephone  Com 
pany  is  not  only  willing,  but  is  desirous,  of  having  these  lines, 
constituting  the  Farmers  Independent  Telephone  Exchange,  re- 
connected with  its  switch  board  in  the  city  of  Mineral  Point, 
and  offers  to  do  the  switching  and  give  the  free  service  %a  before 
at  an  expense  of  $2  per  subscriber. 

So  that  if  the  connection  shall  be  ordered,  it  appears  that  the 
expense  to  the  subscribers  of  petitioner  for  service  in  the  city  of 
Mineral  Point  would  be  at  least  twice  what  it  would  be  if  the 
direct  connection  with  the  switch  board  of  the  Mineral  Point 
Telephone  Company  were  made.  In  addition  to  this,  any  mes- 
sages going  to  subscribers  of  the  Mineral  Point  Telephone  Com- 
pany would  have  to  pass  through  one  additional  switch  board, 
which  would  not  serve  to  improve  public  service.  It  could  not  but 
be  an  extra  burden  on  the  service  to  be  rendered. 

If  companies  connected  with  a  local  exchange  like  the  Mineral 
Point  exchange  can  withdraw  and  establish  a  switch  board  or  ex- 
change of  their  own  in  the  same  city,  and  require  physical  con- 
nection where  that  exchange  service  is  already  offered  at  a  very 
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reasonable  figure,  it  seems  to  us  that  to  order  such  physical  con- 
nection under  such  circumstances  is  to  establish  a  principle  that 
would  directly  tend  to  disrupt  telephone  service,  duplicate  un- 
necessarily equipment  and  expense  with  no  corresponding  ad- 
vantage to  the  telephone  users,  but  on  the  contrary  entailing  a 
direct  expense  and  disadvantage. 

The  statute,  §  1797m-4,  provides  that  before  the  Commission 
shall  order  any  such  physical  connection,  it  must  appear  that 
public  convenience  and  necessity  require  such  physical  connec- 
tion, and  that  such  physical  connection  wiU  not  result  in  irrep- 
arable injury  to  the  owiers  or  other  users  of  the  facilities  of 
such  public  utility,  nor  in  any  substantial  detriment  to  the  serv^ 
ice  to  be  rendered  by  such  public  utility. 

Upon  the  records,  evidence,  and  files,  we  are  unable  to  make 
the  findings  essential  for  the  ordering  of  a  physical  connection 
at  this  tima 

It  is  also  claimed  by  the  Mineral  Point  Telephone  Company 
'that  the  Farmers  Independent  Telephone  Exchange  is  maintain- 
ing an  unlawful  exchange  or  switch  board  in  the  city  of  Mineral 
Point;  that  such  exchange  exists  contrary  to  the  provisions  of  § 
I797m-74.1.  It  would  certainly  appear  that  the  Conmiission 
was  without  authority  to  order  a  physical  connection  with  an  il- 
legal exchange^  and  if  the  exchange  is  not  legally  maintained  in 
the  city  of  Mineral  Point,  such  physical  connection  ought  not  to 
be  ordered.    We,  however,  do  not  now  decide  this  point. 

As  we  do  not  think  that  the  Farmers  Independent  Telephone 
Exchange  is  legally  or  equitably  entitled  to  the  relief  asked  for 
at  the  present  time,  the  petition  is  dismissed. 

Kailroad  Commission  of  Wisconsin,  by  Carl  D.  Jackson^  Hal- 
ford  Erickson,  Walter  Alexander,  ConMuissioners, 
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Batea  —  KxpreBB  —  AdopU(n%  of  Interstate  Commerce  CwnMnUeBUm  Imae 
rate. 

The  Arizona  Corporation  Commission  authorised  an  express  com- 
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pany  to  adopt  for  intrastate  traffic  the  interstate  base  rate  fixed  by 
the  Interstate  Commerce  Commission,  where  there  would  be  a  slight 
increase  in  revenue  on  only  8  per  cent  of  the  traffic  and  confusion  and 
errors  would  result  from  two  rates. 

[November  12,  1915.] 

Application  by  Wells  Fargo  &  Company  for  pemiission  to 
adopt  for  intrastate  traffic  the  base  rate  fixed  by  the  Interstate 
Commerce  Commission;  granted. 

Appearances:  N.  K.  Lockwood  for  Wells  Fargo  &  Com- 
pany; A.  A.  Betts  for  Arizona  Corporation  Commission. 

By  the  Commission:  This  is  an  application  of  Wells  Fargo 
•&  Company  filed  October  20,  1915,  for  permission  to  adopt  and 
make  eilective  on  intrastate  express  traffic  the  same  rules,  rates, 
and  bases  approved  by  the  Interstate  Commerce  Commission,  in 
its  docket  4,198,  decided  July  14,  1915,  and  made  effective  on 
interstate  traffic  to  and  from  Arizona,  September  1,  1915.  A 
hearing  upon  the  application  was  had  November  11th. 

Under  the  original  order  of  the  Interstate  Commerce  Commis- 
sion, changing  the  general  plan  of  making  express  rates  through- 
out the  United  States,  the  express  companies  found  their  reve- 
nues to  be  inadequate,  and  applied  to  the  Interstate  Commerce 
Commission  for  a  modification  of  its  former  order  to  the  extent 
of  a  slight  change  in  the  base  rate  formerly  prescribed.  It  ap- 
pears that  the  Interstate  Commerce  Commission  found  the  facts 
to  be  as  alleged  by  the  express  companies,  and  in  the  case  above 
cited  granted  the  relief  asked  for.  The  base  rate  originally  pre- 
scribed by  the  Interstate  Commerce  Commission,  and  later  adopt- 
ed by  this  Commission,  on  Arizona  traffic,  is  made  up  of  the 
following  factors:  Collection  and  delivery,  20  cents;  rail  ter- 
minal allowance,  25  cents;  rail  transportation,  20  cents;  total, 
65  cents. 

The  Interstate  Commerce  Commission  authorized  a  change  in 
this  to  the  following:  Collection  and  delivery,  25  cents;  rail 
terminal  allowance,  20  cents;  rail  transportation,  20  cents; 
total,  65  cents. 

It  is  noted  that  no  change  in  the  per  hundred  pound  base  rate 
was  made.  The  transposition  of  the  factors  as  above  indicated 
results  in  no  qhange  in  the  per  hundred  poui;id  rate  between  any 
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points  in  the  United  States,  and  will  effect  no  changes  in  Ari- 
zona. On  package  or  merchandise  shipments  of  less  than  one 
hundred  pounds,  there  will  be  slight  increases.  The  increase  in 
the  revenues  of  Wells  Fargo  &  Company  in  the  state  under  the 
proposed  rates  will  amount  to  1.274  per  cent.  The  Interstate 
Commerce  Commission  divided  the  United  States  into  zones, 
prescribing  a  basis  rate  for  the  several  zones.  Arizona  falls 
into  the  fourth  zone,  commonly  described  in  rate  cases  as  the 
"intermountain  states."  Of  the  eight  states  comprising  the  fourth 
zone,  Idaho,  Utah,  Colorado,  and  New  Mexico  have  approved 
and  adopted  the  Interstate  Commerce  Commission  base  rate. 

In  addition  to  the  necessity  for  more  revenue,  the  reason  ad- 
vanced by  the  applicant  in  support  of  the  charge  was  that  the 
continuation  of  separate  tariffs  and  bases  rates  on  state  business 
different  from  the  tariffs  covering  interstate  business  was  con- 
flicting, and  the  source  of  a  great  deal  of  confusion  and 
many  errors.  It  is  desirable  that  there  be  no  conflict  between 
state  and  interstate  rates,  and  it  is  also  of  advantage  to  simplify 
and  reduce  the  number  of  tariffs  in  use  and  effect,  both  in  the  gen- 
eral interest  of  the  public  and  the  transportation  lines. 

Without  expressing  any  opinion  as  to  the  relative  reasonable- 
ness of  express  rates  in  the  fourth  zone  as  compared  with  r&tes  in 
other  zones,  we  are  of  the  opinion  that  the  application  herein 
should  be  granted.  It  is  estimated  that  but  8  or  10  per  cent  of 
the  express  business  within  the  state  moves  under  first-class  or 
merchandise  rates,  the  remaining  90  or  92  per  cent  moving  under 
special  commodity  rates  which  are  not  affected  by  the  proposed 
change. 

It  is  ordered  that  the  application  of  Wells  Fargo  &  Company 
for  permission  to  publish  and  make  effective  the  following  base 
rates  for  the  transportation  of  express  shipments  be,  and  the  same 
is  hereby  approved:  Collection  and  delivery,  26  cents;  rail 
terminal  allowance,  20  cents;  rail  transportatian,  20  cents; 
total,  &5  cents. 

By  order  of  the  Commission* 
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ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY 

V. 

STATE. 

[No.  149.] 
(—  Ark.  — ,  179  S.  W.  342.) 

Camtnisaiona  — >  Juriadiotion  —  Defect  of  parties. 

The  Arkansas  Railroad  Commission  has  no  power  to  order  a 
railroad  to  establish  and  maintain  a  joint  interchange  track  upon  a 
petition  signed  by  seventeen  corporations  and  one  individual,  since  a  cor- 
poration is  not  a  citizen  within  the  meaning  of  §  1»  act  149,  of  Acts 
of  1907,  which  provides  that  the  Commission  shall  be  empowered  to  hear 
and  consider  all  petitions  for  such  service,  provided  said  petitions  shall 
be  signed  by  at  least  fifteen  bona  fide  citizens  residing  in  the  territory 
sought  to  be  affected. 

[October  4,  1915.] 

Appeal  by  the  St.  Louis  &  San  Francisco  Railroad  Company 
from  a  judgment  of  the  Circuit  Court,  Washington  County,  Jos. 
S.  Maples,  Judge,  convicting  and  fining  defendant  for  failure  to 
obey  order  No.  3085  of  the  Railroad  Commission,  requiring  it 
to  establish  and  maintain  a  joint  track  at  Fayetteville,  rendered 
upon  an  appeal  from  a  default  judgment  of  a  justice's  court, 
convicting  and  fining  defendant  therefor ;  reversed  and  dismissed. 

Appearances:  Moore,  Smith,  Moore,  &  Trieber,  of  Little 
Rock,  W.  F.  Evans,  of  St.  Louis,  Missouri,  and  B.  R.  David- 
son, of  Fayetteville,  for  appellant ;  Wm.  L.  Moose,  Attorney  Gen- 
eral, and  Jno.  P.  Streepey,  Assistant  Attorney  General,  for  the 
State. 

Smith,  J.,  delivered  the  opinion  of  the  court: 

An  information  was  filed  before  a  justice  of  the  peace  of 
Washington  county,  in  which  it  was  charged  that  the  appellant 
railroad  company  had  failed  and  refused  to  comply  with  order 
No.  3085  of  the  Railroad  Conmaission  of  Arkansas,  which  said 
order  required  appellant  to  establish  and  maintain  a  joint  inter- 
change track  at  Fayetteville  with  the  Kansas  City  &  Memphis 
Railroad  Company,  and  to  do  switching  thereon.  Judgment  was 
rendered  by  default  in  the  justice's  court,  and  an  appeal  was 

prosecuted  to  the  circuit  court,  in  which  court  a  demurrer  and 
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an  answer  were  filed.  Various  grounds  of  defense  were  set  up 
in  the  answer,  which  we  need  not  consider  here ;  but,  among  other 
defenses,  it  was  alleged  that  the  order  of  the  Railroad  Commis- 
sion upon  which  the  prosecution  was  based  was  void,  for  the  rea- 
son that  no  petition  for  such  order,  signed  by  fifteen  bona  fide 
citizens  residing  within  the  territory  affected  by  the  petition,  was 
ever  filed,  and  as  we  agree  with  appellant  in  this  contention  we 
have  found  it  unnecessary  to  consider  any  of  the  other  defenses 
set  out  in  the  answer. 

Appellant's  demurrer  was  overruled,  but  upon  the  trial  before 
the  court  sitting  as  a  jury  considerable  evidence  was  offered,  at 
the  conclusion  of  which  the  court  found  appellant  guilty  as 
charged,  and  this  appeal  is  prosecuted  from  the  judgment  of  the 
court  imposing  a  fine  against  appellant. 

It  is  conceded  by  counsel  for  the  state  that,  although  there  are 
eighteen  names  signed  to  the  petition,  all  these  signers  are  cor- 
porations and  copartnerships,  except  one;  but  it  is  argued  that 
the  provisions  of  the  statute  in  regard  to  the  number  of  signers 
is  directory,  and  that  the  statute  was  substantially  complied  with 
when  fifteen  names  of  individuals,  corporations,  and  copartner- 
ships were  signed  to  the  petition.  Section  1  of  act  149  of  the 
Acts  of  1907,  under  which  the  Railroad  Commission  proceeded 
in  making  the  order  in  question,  provides  that  the  Commission 
shall  be  empowered  to  hear  and  consider  all  petitions  for  train 
service,  depots,  stations,  spurs,  side  tracks,  platforms,  and  the 
establishment,  enlargement,  equipment,  and  discontinuance  of  the 
same  upon  the  right  of  way  of  any  railroad  in  this  state :  Pro- 
vided, said  petitions  shall  be  signed  by  at  least  fifteen  bona  fide 
citizens  residing  in  the  territory  sought  to  be  affected  by  said 
petitioners.  In  the  case  of  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bel- 
lamy, 113  Ark.  384,  L.R.A.1915D,  91,  169  S.  W.  322,  it  was 
decided  that  a  petition  "  'signed  by  at  least  fifteen  bona  fide  citi- 
zens residing  within  the  territory  sought  to  be  affected  by  said 
petition'  is  essential  to  give  the  Commission  jurisdiction"  to  act 
upon  the  matters  mentioned  in  the  act  quoted  from. 

It  has  been  many  times  decided  that  a  corporation  is  not  a 
citizen,  within  the  meaning  of  the  equal  privileges  and  immuni- 
ties clause  of  the  Federal  Constitution;  and  this  court  has  de- 
cided that  §  18,  article  2,  of  the  Constitution  of  this  state,  con- 
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taining  the  same  provisions  as  those  of  the  Federal  Constitution, 
does  not  apply  to  corporations.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
State,  86  Ark.  423,  111  S.  W.  466.  And  while  it  is  held  that 
corporations  are  persons  within  the  meaning  of  the  14th  Amend- 
ment to  the  Federal  Constitution,  which  provides  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  law,  it  has  been  as  often  decided 
that  corporations  are  not  included  in  that  portion  of  the  same 
amendment  which  provides  that  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States.  A  number  of  the  cases  ^o  holding 
are  cited  in  the  opinion  of  this  court  in  the  case  of  Chicago,  R. 
I.  &  P.  R.  Co.  v.  State,  supra.  ^ 

A  number  of  definitions  of  the  word  "citizen"  are  found  in 
volume  2  of  Words  and  Phrases,  p.  1168,  and  we  quote  the  fol- 
lowing definition  there  given : 

"  'Citizen'  ordinarily  means  only  a  natural  person,  and  will 
not  be  construed  to  include  a  corporation,  unless  the  general  pur- 
pose and  import  of  the  statute  in  which  the  term  is  found  seeiu 
to  require  it.  State,  International  &  L.  Assur.  Asso.,  Prosecutor, 
V.  Haight,  35  K  J.  L.  279,  282." 

In  the  case  of  School  Dist.  v.  School  Dist.  63  Ark  543,  39  S. 
W.  850,  the  court  considered  the  meaning  of  the  word  "citizen" 
as  employed  in  the  statute  authorizing  petitions  for  change  of 
boundaries  of  school  districts.  The  court,  through  Bunn,  Ch.  J.,: 
said  that,  from  the  common  understanding  of  the  meaning  of  the 
word  "citizen,"  and  from  the  fact  that  some  other  word  than 
"citizen"  is  employed  in  the  statutes  authorizing  these  changes, 
whenever  persons  other  than  electors  were  included,  the  word 
"citizen,"  as  there  used,  meant  an  "elector."  It  is  not  customary 
to  speak  of  corporations  or  of  copartnerships  as  residing  in  a 
particular  locality.  They  must,  of  course,  have  their  situs,  or, 
as  is  sometimes  said,  their  "domicil,"  in  a  particular  locality; 
but  it  would  not  be  said  that  they  were  residents  of  that  locality. 

Moreover,  the  use  of  the  qualifying  words  "bona  fide"  is  sig- 
nificant. Evidently  the  legislature  did  not  intend  to  burden  the 
Railroad  Commission  with  the  consideration  of  petitions  for  the 

things  authorized  to  be  petitioned  for  unless  at  least  fifteen  bona 
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fide  citizens  residing  in  the  locality  to  be  affected  were  sufficiently 
interested  to  petition  therefor.  It  is  no  doubt  true  that  a  cor- 
poration or  a  copartnership  might  be  interested  and  greatly  bene- 
fited by  relief  such  as  was  prayed  for  in  the  petition  in  question ; 
but  these  are  questions  which  the  legislature  apparently  has  left 
for  the  action  of  "citizens  residing  in  the  locality  to  be  affected," 
which  language  we  construe  to  mean  permanent  residents,  as  dis- 
tinguished from  mere  sojourners,  and  as  excluding  corporations 
and  copartnerships,  an4  including  only  individuals.  If  corpora- 
tions or  companies  were  taken  into  account,  the  question  of  the 
authority  of  the  officers  signing  the  names  of  such  corporations 
or  companies  would  arise,  where  the  statute  did  not  provide  what 
officers  should  sign  for  such  companies  or  corporations. 

The  presumption  is  not  to  be  indulged  that  petitions  will  be 
signed  upon  mere  presentation;  but  upon  the  contrary,  the  pre- 
sumption of  law  must  be  that  signers  will  not  seek  to  put  in 
motion  the  machinery  of  the  law  to  require  a  railway  company 
to  grant  the  relief  prayed  until  the  signer  has  concluded  that 
the  relief  prayed  for  should  be  granted.  If  the  rule  were  other- 
wise, the  requirement  of  a  petition  would  be  futile.  For  a  cor- 
poration to  exercise  this  function  would  require  investigation  and 
consideration  by  its  directors  and  a  conclusion  to  be  reached  by 
them.  1^0  mere  stockholder  or  officer  of  a  corporation,  upon  his 
own  initiative,  would  have  the  right  to  declare  the  corporate  will. 
Some  other  officer  or  stockholder  might  be  of  a  contrary  opiniojj, 
and  to  avoid  this  conflict  a  corporation,  if  authorized  to  act  at 
all,  would  have  to  act  in  some  manner  permitted  by  statute.  But 
the  legislature  having  made  no  provision  by  which  the  assent  of 
a  corporation  might  be  evidenced,  but,  upon  the  contrary,  having 
used  language  which  in  its  ordinary  acceptation  would  refer  only 
to  individuals,  we  have  concluded  that  the  petition  was  not  signed 
as  required  by  law,  and  that  the  Eailroad  Commission  was  there- 
fore without  jurisdiction  to  make  the  order  upon  which  this 
prosecution  is  based,  and  the  cause  will  therefore  be  reversed 

and  dismissed. 
P.U.R.1916A. 


Digitized  by 


Google 


872  CX)LORAIX>  PUBLIC  UTILITIES  COMMISSION. 


COLORADO  PUBLIC  UTILITIKS  COMMISSION. 

IN  RE  COLOBADO  SPRINGS  LIGHT,  HEAT,  &  POWER 

COMPANY. 

[Case  No.  24.] 

Valuation  ^  Going  value -^  Early  losses, 

1.  The  amount  of  early  deficits  is  not  a  measure,  but  merely  aa 
indication,  of  going  value  for  rate-making  purposes,  since  if  treated  as 
a  measure  of  such  value  it  might  place  a  premium  on  properties  poorly 
conceived  and  managed,  and  might  not  properly  reward  good  manage- 
ment. 

Depreciation  —  Electricity  —  Percentage  allowance, 

2.  An  annual  allowance  of  4.25  per  cent  of  the  cost  new  of  elec- 
trical property  and  2.8  per  cent  of  the  cost  new  of  hydro-electric  prop- 
erty was  made  to  provide  for  depreciation  on  a  straight-line  basis  in 
fixing  rates. 

Depreciation  —  G€is  —  Percentage  allowance. 

3.  An  annual  allowance  of  3  per  cent  of  the  oost  new  of  gas  prop- 
erty was  made  to  provide  for  depreciation  on  a  straight-line  basis  m 
fixing  rates. 

Depreciation  —  Method  of  computing  —  Straight^line  method, 

4.  The  straight-line  method  of  providing  for  annual  depreciation 
of  a  gas  and  electric  utility,  although  neither  approved  nor  disapproved, 
was  used  by  the  Colorado  Commission  in  fixing  rates  in  preference  to 
the  sinking-fund  method,  on  the  ground  that  the  straight-line  method 
reflects  more  closely  the  practical  conditions  under  which  utility  prop- 
erties are  generally  managed. 

Depreciation '^  Method  of  computing -^  Effect  on  valuation, 

5.  There  is  little  difference  between  the  sinking  fund  and  straight- 
line  methods  of  providing  for  annual  depreciation  so  far  as  the  public 
is  concerned,  for  the  reason  that  while  the  annual  allowance  under  the 
sinking-fund  method  constitutes  a  smaller  operating  charge,  the  rate 
of  return  must  be  based  on  a  higher  valuation,  since  where  the  sinking- 
fund  method  has  been  employed  the  return  must  be  upon  the  cost  of 
reproduction,  and  not  upon  depreciated  or  present  value,  as  in  the  case 
of  the  straight-line  method. 

Valuation  —  WorJcing  capital  —  Theory  of, 

6.  Working  capital  of  an  electrical  utility  should  be  sufficient  to 
take  care  of  operating  expenses  until  provided  from  operating  revenues, 
and  should  include  in  addition  stores  and  supplies,  merchandise  for  sale, 
coal  in  storage,  coal  for  immediate  use,  and  a  general  cash  balance  for 
which  the  customer  is  not  directly  responsible,  if  such  items  are  not 
otherwise  included  in  the  valuation. 

Valuation  —  Electricity  —  WorJcing  capital  —  Amo%tnt, 

7.  An  allowance  of  $30,000  was  held  sufficient  for  working  capital 
P.U.R.1916A. 
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for  an  electrieal  utility,  the  fair  value  of  all  property  being  fixed  at 
$1,481,762  for  rate-making  purposes. 
Valuation -^  Preliminary   organization   and   development    expense -^ 
Right  to  allow. 

8.  An  allowance  may  be  made  for  preliminary  organisation  and 
development  expense  in  valuing  an  electric  and  gas  utility  for  rate- 
making  purposes. 

Valuation ^ Preliminary    organization    and    development    expense-^ 
Amount, 

9.  An  allowance  of  $79,125  was  held  sufficient  to  cover  the  pre- 
liminary organization  and  development  ^pense  of  an.  electrical  utility, 
the  fair  value  of  all  property  being  fixed  at  $1,481,762  for  rate-making 
purposes. 

Valuation  —  Electric  property  —  Water  power  of  hydro  plant. 

10.  In  valuing  the  electric  properties  of  a  utility,  no  allowance  was 
made  for  the  water  power  of  a  hydro  plant  whose  maintenance,  operat- 
ing expenses,  interest,  and  depreciation  offset  the  saving  in  coal  for 
the  steam  generating  plant. 

Return  —  Water  right  —  Operating  expense  —  Valiuition. 

11.  An  annual  interest  payment  on  a  water-right  option  cannot  be 
allowed  as  an  operating  expense  of  a  hydro*electric  utility,  nor  can  any 
value  be  accorded  to  the  right,  where  the  right  is  not  used  or  useful. 

Return  —  Electricity  -—  Percentage, 

12.  A  return  of  12.27  per  cent  upon  the  fair  value  of  an  electric 
plant  of  a  utility  was  held  to  be  excessive,  and  schedules  which  would 
produce  a  return  in  excess  of  7^  per  cent  were  ordered  to  be  put  into 
effect. 

Valuation  —  Gas  —  Working  capital  —  Amount, 

13.  An  allowance  of  $15,000  was  held  sufficient  working  capital  for 
a  gas  utility,  the  fair  value  of  all  property  being  fixed  at  $710,017  for 
rate-making  purposes. 

Valuation -^  Preliminary    organization   and    development   expense  r^ 
Amount, 

14.  An  allowance  of  $20,000  was  held  sufficient  to  cover  the  pre- 
liminary organization  and  development  expense  of  a  gas  utility,  the 
fair  value  of  all  property  being  fixed  at  $710,917  for  rate-making  pur- 
poses. 

Commis^ons '^  Jurisdiction '^  Sale  of  steam  —  Enumeration  of  utili* 
ties  hy  statute, 

15.  Tlie  Colorado  Commission  is  without  jurisdiction  to  regulate 
the  sale  of  steam,  where  steam  is  not  named  in  statutes  enumerating 
by  name  all  utilities  which  shall  be  under  the  jurisdiction  of  the  Com- 
mission. 

[December  15,  1916.] 

Investtgatiox  by  the  Commission  on  its  own  motion  of  the 
rates,  service,  rules,  and  regulation  of  the  Colorado  Springs  Light, 
Heat,  &  Power  Company.    Upon  considering  the  evidence  bear- 
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ing  upon  the  value  of  the  properties,  the  cost  to  reproduce,  the 
original  coets,  the  investment,  the  present  value,  including  pre- 
liminary and  development  costs,  engineering  and  supervision, 
interest,  insurance,  organization  and  legal  expenses  during  con- 
struction, contingencies,  working  capital,  and  all  other  elements 
of  value,  tangible  and  intangible,  and  taking  into  consideration 
that  the  plants  are  in  successful  operation  and  are  going  concerns, 
the  fair  value  of  the  electric  and  hydro  property  for  rate-making 
purposes  was  fixed  at  $1,481,762,  of  the  gas  property  at  $710,917, 
and  of  the  steam-heat  property  at  $122,774.  The  electric  rates 
were  found  to  be  excessive  and  unreasonable,  and  a  new  schedule 
yielding  a  reduced  return  was  ordered  to  be  put  into  effect.  The 
gas  rates  were  approved  although  they  produced  a  return  of  only 
1.16  per  cent,  there  being  no  request  for  an  increase,  and  it  not 
appearing  that  increased  rates  would  produce  increased  revenues : 
the  Commission  stating,  however,  that  it  would  entertain  a  re- 
quest for  an  increase,  if  accompanied  by  evidence.  The  steam- 
heat  property  was  operated  at  a  loss,  but  the  Commission  held  that 
it  was  without  jurisdiction  to  regulate  the  sale  of  steam.  It  was 
ordered  that  free  service  to  a  vendor  of  property,  favoritism  to 
officers,  directors,  stockholders,  and  employees  as  to  rates,  charges, 
rules,  and  regulations,  and  a  special  rate  to  a  hotel,  should  be 
discontinued. 

Appearances:  E.  L,  Holland,  Esq.,  for  the  Colorado  Springs 
Light,  Heat,  &  Power  Company ;  J.  L.  Bennett,  Esq.,  City  Attor- 
ney, City  of  Colorado  Springs,  Colorado. 

By  the  Commission :  Numerous  informal  complaints  against 
the  rates,  and  the  rules,  regulations,  and  practices  of  the  Colo- 
rado Springs  Light,  Heat,  &  Power  Company  having  been  filed 
with  this  Commission,  togetiier  with  a  resolution  adopted  by  the 
city  council  of  Colorado  Springs  requesting  this  Commission  to 
hold  an  investigation  into  the  rates,  service,  and  rules,  regula- 
tions, and  practices  of  the  Colorado  Springs  Light,  Heat,  & 
Power  Company,  hereinafter  called  the  "defendant  company," 
the  Public  Utilities  Commission,  on  the  l7th  day  of  June,  1915, 
after  six  weeks'  preliminary  investigation  by  its  engineering 
staff,  ordered  an  investigation  into  the  rates,  service,  rules,  re- 
lations, and  practices  of  the  defendant  company,  and  notified 

P.U.R.1916A. 


Digitized  by 


Google 


IN  RE  COLORADO  SPRTXGS  LIGHT,  H.  &  P.  CO.  876 

said  company  and  the  city  of  Colorado  Springs  of  the  hearing  of 
the  above  cause  at  the  hour  of  2 :00  o'clock  p.  m.  on  the  3d  day 
of  August,  1915,  at  the  city  hall,  Colorado  Springs,  Colorado. 

On  the  3d  day  of  August,  1915,  the  hearing  and  investigation 
convened  at  Colorado  Springs,  and  the  Commission  heard  the 
reports  of  its  engineering  and  statistical  staff,  as  well  as  the  evi- 
dence of  many  other  witnesses  on  behalf  of  the  defendant  utility 
corporation  and  the  city  of  Colorado  Springs.  The  engineering 
staff  of  the  Commission  introduced  into  the  evidence  its  report 
on  the  valuation  of  the  properties  of  the  defendant  company. 
The  Commission's  statistician  introduced  into  the  evidence  his 
report,  in  which  was  embodied  a  complete  history  of  the  defend- 
ant company,  as  well  as  an  abstract  of  the  accounts  and  the  dis- 
tribution of  the  expenses  as  between  electric,  gas,  and  steam  prop- 
erties of  the  defendant  company. 

An  adjournment  was  then  taken  until  the  31st  day  of  August, 
1915,  at  which  time  the  said  investigation  was  continued  at  the 
hearing  room  of  the  Commission  in  Denver,  the  engineer  for 
the  defendant  company  giving  the  Commission  his  opinion  as  to 
the  values  of  the  properties  of  the  defendant  company. 

The  Colorado  Springs  Light,  Heat,  &  Power  Company,  the 
present  operating  company,  was  incorporated  on  June  21,  1910, 
and  formed  on  that  date  a  consolidation  of  the  three  following 
companies:  The  Pike's  Pe^k  Hydro-Electric  Company,  which 
operated  the  hydro  plant;  the  Colorado  Springs  Electric  Com- 
pany, which  operated  the  lighting  system  for  Colorado  Springs 
and  environs,  and  also  the  steam  plant  for  Colorado  Springs 
only;  the  Colorado  Springs  Light  &  Power  Company,  which 
operated  tlie  gas  plant. 

The  Colorado  Springs  Light,  Heat,  &  Power  Company  repre- 
sents a  capitalization  of  $2,000,000,  divided  into  $1,000,000 
preferred  stock,  6  per  cent,  nonaccumulative,  and  $1,000,000 
common  stock,  and  an  authorized  issue  of  $3,500,000  of  5  per 
cent  bonds.  Of  the  bond  issue  $1,300,000  was  reserved  and 
placed  in  trust  to  retire  the  imderlying  bonds  of  the  consolidated 
companies,  viz.,  $1,000,000  5  per  cent,  due  1920,  of  the  Colorado 
Springs  Electric  Company,  and  $300,000  5  per  cent,  due  1919, 
of  the  Colorado  Springs  Light  &  Power  Company. 

F.U.R.1916A. 
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The  plant  investment  of  the  three  companies  forming  the  con- 
solidation showed  a  book  value  on  June  25,  1910,  as  follows : 

The  Colorado  Springs  Light  &  Power  Company  (Gas)   $766,485.24 

The  Colorado  Springs  Electric  Company  (Electricity  and  Steam)  2,505,008.26 
The  Pike's  Peak  Hydro-Electric  Company  (Hydro)    1,889,474.75 

Total $4,660,968.25 

The  book  value  of  the  defendant  company  on  December  31, 
1914,  was  as  follows: 

Gas $849,776.24 

Electric  3,888,615.20 

Steam    140,000.00 

Total    $4,878,390.44 

On  December  3,  1914,  the  departments  of  the  defendant  com- 
pany had  the  following  number  of  consumers : 

Gas 3,765 

Electricity   7,061 

Steam   .  .^ 87 

Miles  of  gas  mains 56  miles 

The  defendant  company  sells  electricity  for  domestic,  com- 
mercial, and  power  purposes,  gas  for  cooking,  illuminating,  and 
heating  purposes,  and  steam  for  heating  purposes.  , 

Electrical  Property. 

The  Colorado  Springs  Light,  Heat,  &  Power  Company  retails 
and  wholesales  electric  energy  for  domestic,  commercial,  and 
power  purposes  within  the  cities  and  towns  of  Colorado  Springs, 
Colorado  City,  Manitou  and  suburbs,  serving  communities  con- 
sisting of  about  50,000  people.  The  city  of  Colorado  Springs  has 
a  population  of  about  30,000  people  in  the  winter  season,  and 
about  40,000  people  in  the  summer  season,  and  the  town  of  Man- 
itou is  primarily  a  summer  resort,  with  a  population  fluctuating 
between  1,000  people  in  the  winter  season  and  4,500  people  in 
the  summer  season;  consequently  many  business  houses  and 
hotels  are  closed  during  the  winter,  considerably  lessening  the 
revenues  of  *the  defendant  company  during  this  period  of  the 
year.  Colorado  Springs  and  Colorado  City  are  contiguous,  and 
Manitou  is  located  about  3  miles  west  of  Colorado  City.  • 

Vdliuition. 

The  engineering  staff  of  the  Commission,  prior  to  the  hearing 
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at  Colorado  Springs,  made  a  complete  appraisal  of  the  properties 
of  the  Colorado  Springs  Light,  Heat,  &  Power  Company.  In 
this  valuation  both  the  cost  new  and  the  depreciated  present  value 
of  the  property  were  estimated  and  tabulated.  Actual  prices, 
so  far  as  practicable  and  reasonable,  are  taken  from  the  com- 
pany's books,  and  cover  the  property  of  the  defendant  company 
in  use  and  useful  for  electric,  gas-making,  and  steam-heating  pur- 
poses. 
Electric  Department  of  the  Colorado  Springs  Light,  Heat,  &  Power  Company. 


OlAssiflcatlon 

Coat  New 

Present  Value 

A— Land 

t     11,826.00 

268.102.00 

448.648.00 

496.559.00 

22.244.00 

24,940.00 

15.200.00  . 

45,000.00 

t     11,825.00 

B— Buildingfi 

244.256.00 

C— Station  Equipment 

888,757.00 

D— Distribution  

883,626.00 

E — General  Equipment 

18.811.00 

F— stores  and  Supplies 

24,940.00 

G— Non-operating  Property 

11.966.00 

H- Working  Capital   

45.000.00 

'iy)tal 

tl,822.518.00 

tl,078.680.00 

Hydro- Electric 

Plant. 

Classification 

Cost  New 

Present  Value 

A-Land  

B— Buildings 

$       3.575.00 

80,065.00 

161,610.00 

64,780.00 

None 

1.826.00 

$       8.575.00 
29.469.00 

C — Pipe  Lines,  Reservoirs.  Plum**-  ete 

119.369.00 

D— Station  Equipment 

48,551.00 

E— General  Equipment 

F— Tools  and  Impleraenbi 

1,457.00 

G— Value  of  Water  Power 

Total 

Totals: 

Electric  Department .... 

$   261.856.00 

fl.822.618.00 
261.856.00 

t   202,421.00 
$1,078,680.00 

Hydro-Electric  Plant 

202.421.00 

Grand  Total          ... 

$1,584,874.00 

tl.281,101.00 

Statement  of  Overhead  Expenaes,  Electric  and  Hydro-Electric  Property. 
Classification  of  Property. 


Inventory  Omissions 

Engineering 

General  Supervision 

Interest  during  Oonstruction 

Insurance  

Legal  Expenses 

General  Oontingencies 

Totals 


Land 
0 

Mains. 

Services  ft 

Meters 

Build- 
Ings 

Plant 
Equipment 

2 

1 

11 

1 

8 

5 

5 

0 

8 

8 

8 

7 

n 

8 

•8 

0 

1 

1 

2 

1 

k 

i 

0 

2 

1 

1 

10 

14 

141 

15 

General 
Equipment 


The  above  summary  statements  of  the  electrical  and  hydro 
properties,  and  the  statement  of  overhead  charges,  were  prepared 
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by  F.  J.  Rankin,  electrical  engineer  for  the  CommisBion.  The 
above  statements  of  valuation  include  the  overhead  charges.  Mr. 
Bankin  also  included  in  the  above  summaries  of  the  valuation  of 
the  electric  and  hydro  properties  of  this  defendant  company  10 
per  cent  as  contractors'  profit  on  the  particular  itenos  which  must 
necessarily  include  work  done  under  contract. 

On  the  31st  day  of  August,  1915,  the  defendant  company, 
through  its  engineer,  P.  B.  Eice,  made  the  following  additional 
claims,  which  were  either  not  considered  hy  Mr.  Rankin,  or  not 
allowed  by  him  in  his  valuations  of  the  property  of  the  defend- 
ant company. 

Claimed  by  Mr.  Rice. 

Property  owned  by  defendant  company  not  included  in  en- 
gineer's appraisal: 


Cost  of 
Reproduction 

Depreciated 
Value 

1,040  dead  electric  services,  at  flO.OO 

1   10.400.00 
7.876^ 

(^.687.00 

1     8,006.00 

Traxiiif onnen,  owi*t^ ......  ^ ,...,.,,.,.,,.,. , , 

6,142.60 

Sub-stations  apparatus  on  customers'  premises,  omitted  by 
Mr.  Rankin 

4.500.00 

Deduct  Woodmen'a  Home  line,  iadiided  in  Rankta  report 
through  error,  s«ld  line  not  being  the  property  of  Defend- 
ant Company  ..,,. 

1   28.912.00 
6,8M.» 

1   18,600ao 
6,167.64 

RIsrhts  of  Way     

•   18.017.06 
12,000.00 

125,000.00 
180.000.00 

200.000.00 
400,000.00 

1  18,602.46 
12,000.00 

Preliminary  organization  expense  item,  not  included  in  Mr. 

Rankin's  overhead  charfires,  (or  the  entire  properties 

option  on  Bmpire  Land  ft  Water  Oompany 

126.000.00 
180.000.00 

Value  of  water  power  derived  by  the  Company  througrh  the 
hydro  plant  at  Manitou  . .  

200,000.00 

Going  concern  value  for  the  entire  properties 

400,000.00 

Mr.  Kice  testified  that  he  had  made  a  careful  examination  of 
the  report  of  the  Commission's  engineer,  and  the  properties 
valued  therein  had  been,  in  his  opinion,  fairly  appraised. 

The  summary  valuation  of  the  electric  property  of  the  defend- 
ant company  prepared  by  Mr,  Bankin  is  $1,078,680.  At  the 
hearing  before  the  Commission  on  August  31,  1915,  Mr.  Bankin 
testified  that,  in  his  opinion,  $10,000  should  be  added  to  this 
total  for  rights  of  way,  and  that  the  sum  of  $13,502,  which  is  the 
present  value  of  certain  items  unintentionally  omitted  by  him  in 
his  original  report  to  the  Commission,  should  also  be  added  to 

his  summary  of  valuation  of  the  electric  property. 
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The  summary  of  valuation  of  the  hydro-electric  property  of 
this  defendant  company,  as  prepared  by  Mr.  Kankin,  is  $202,421, 
and  should  also  be  added  to  the  summary  of  valuation  of  electric 
property  as  prepared  by  him,  which  makes  a  combined  total  of 
$1,304,603. 

Under  the  subhead  of  "nonoperating  property"  in  the  above 
summary  of  valuation,  we  find  an  item  of  $11,966,  which  repre- 
sents the  present  value  of  a  500  kw-  vertical  steam  turbine. 
Mr.  Rankin  testified  that  in  his  opinion  this  turbine  was  not  in 
use  or  useful,  and  therefore  should  be  deducted  from  his  sum- 
mary of  valuations,  making  a  grand  total  of  $1,292,638,  which 
includes  the  sum  of  $45,000  as  working  capital,  and  excludes 
any  allowance  for  preliminary  organization  and  development  ex- 
pense, Empire  Land  &  Water  Company  option,  water  power  and 
going  value. 

Going  Value. 

[1]  The  proper  amount  to  be  allowed  for  "going  value''  is 
very  difficult  to  determine,  and  is  not  susceptible  of  measurement 
in  dollars  and  cents.  That  there  is  a  difference  between  a  plant 
with  a  developed  business  and  one  without  it,  and  that  there  is 
an  added  value  on  this  account  to  be  taken  into  consideration  in 
making  a  valuation  for  rate-making  purposes,  seems  to  be  gen- 
erally conceded.  Early  deficits  from  operation  have  in  many 
cases  been  taken  as  a  measure  of  the  proper  amount  to  be  allowed 
for  this  item,  and  this  theory  seems  tp  be  in  accord  with  a  deci- 
sion rendered  by  the  New  York  court  of  appeals  by  Justice 
Miller,  who  states: 

"I  define  'going  value'  for  rate  purposes,  as  involved  in  this 
case,  to  be  the  amount  equal  to  the  deficiency  of  net  earnings 
below  a  fair  return  on  the  actual  investment  due  solely  to  the 
time  and  expenditures  reasonably  necessary  and  proper  to  the 
development  of  the  business  and  property  to  its  present  stage, 
and  not  comprised  in  the  valuation  of  the  physical  property." 
[People  ex  rel.  Kings  Coimty  Lighting  Ca  v.  Willcox,  210  N. 
y.  492,  51  L.K.A.(N.S.)  1,  104  K  E.  911.] 

We  believe  that  such  an  amount  as  indicated  by  early  deficits 
is  only  an  indication,  and  not  a  measure,  of  the  amount  to  be 
allowed,  for  the  reason  that  this  theory,  if  strictly  followed, 
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places  a  premium  on  properties  poorly  conceived  and  managed^ 
and  does  not  properly  reward  good  management.  In  many  cases, 
and  in  this  one  in  particular,  it  is  impossible  to  learn  from  the 
records  what  the  early  deficits  from  operation  have  been. 

We  have  considered  this  property  as  a  going  concern,  and 
therefore  have  made  such  allowance  for  this  item  as  we  deem 
just. 

Depreciation. 

[2,  3]  There  was  little  controversy  at  the  hearings  in  this  case 
over  the  annual  rates  of  depreciation.  The  Commission's  engi- 
neer, after  applying  various  rates  of  depreciation  to  the  different 
items  of  depreciable  property,  found  the  composite  depreciation 
of  the  electric  property  to  be  4.25  per  cent  of  the  cost  new  of  its 
depreciable  property;  the  composite  depreciation  of  the  hydro 
property  to  be  2.8  per  cent  of  the  cost  new  of  its  depreciable  prop- 
erty ;  and  the  composite  depreciation  of  the  gas  property  to  be  3 
per  cent  of  the  cost  new  of  its  depreciable  property. 

The  above  are  the  rates  to  be  used  in  providing  for  deprecia- 
tion on  a  straight  line  basis.  The  amounts  to  be  set  aside  an- 
nually are  as  follows : 

Gas    $20,000.00 

Hydro 6,300.00 

Electric    52,000.00 

[4,  5]  We  have  used  for  this  case,  without  approving  or  dis- 
approving, the  straight-line  method  of  providing  for  deprecia- 
tion. While  the  sum  to  be  set  aside  annually  under  what  is  known 
as  the  sinking-fund  method  is  a  relatively  smaller  operating 
charge  than  the  amount  required  under  the  straight-line  method, 
the  rate  of  return,  when  using  the  sinking-fund  method,  must  be 
based  on  cost  of  reproduction,  and  not  on  depreciated  value. 
We  have  used  the  straight-line  method  of  providing  for  deprecia- 
tion, and  have  based  the  rate  of  return  on  the  depreciated,  or 
present,  value. 

Thus,  while  the  allowance  to  be  made  for  depreciation  in 
computing  a  fair  rate  schedule  is  smaller  under  the  sinking-fund 
method,  the  rate  of  return  is  based  on  a  higher  valuation,  so  that 
there  would  seem  to  be  little  difference  between  the  two,  so  far 
as  the  public  is  concerned. 

P.U.R.1916A.  56 
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It  should  be  noted,  however,  that  the  straight-line  method  re- 
fleets  most  closely  the  practical  conditions  under  which  utility 
properties  are  generally  managed. 

Working  Capital. 

[6,  7]  Working  capital  should  be  an  amount  sufficient  to  take 
care  of  the  operating  expenses  of  the  company  until  the  revenue 
from  operation  is  sufficient  for  that  purpose,  and  should  include 
in  addition  stores  and  supplies,  merchandise  for  sale,  coal  in 
storage  and  coal  for  immediate  use,  and  a  general  cash  balance  for 
which  the  customer  is  not  directly  responsible.  Stores  and  sup- 
plies, merchandise,  and  coal  in  storage  were  included  as  part  of 
the  inventory  in  this  case,  so  that  no  allowance  should  be  made 
for  these  items.  The  Commission's  ^igineer  placed  the  allowance 
to  be  made  for  working  capital  at  $45,000.  We  believe  that 
under  the  conditions  this  is  excessive,  and  find  $30,000  a  suf- 
ficient amount  for  this  purpose. 

Operating  Revenues  and  Expenses. 

Mr.  F.  W.  Herbert,  statistician  for  the  Commission,  intro- 
duced into  evidence  the  comparative  smnmary  of  the  net  eatings 
of  the  electric  and  hydro-electric  properties  from  June  30,  1910, 
to  June  30,  1915,  and  the  same  are  here  shown: 

COMPARATIVE   SUMMARY  OF  NET  EARNINGS.    ELECTRIC   PROPERTY, 
JUNE  aO,  mo.  TO  JUNE  so,  1915. 


6mo8. 
1915 

•      1914 

1913 

1912 

1911 

6ino». 
1910 

iDcoine 

9209.685.28 
99.605.36 

$421,894.74 
199.674.05 

$416,122.18 
188.177.57 

$422,251.48 
178,602.47 

$426,057.18 
184.370.9f 

$229,421  J5 

Kzpenses 

101.2Z7.81 

Net  Eftmluf^B. . . . 

$110,029.87 

$222,220.69 

$227,944.61 

$243,648.96 

$241,868.1^ 

$128,197.04 

We  have  averaged  the  net  earnings  for  the  years  1911,  1912, 
1913,  and  1914,  and  have  arrived  at  an  average  net  return  of 
$233,875,  and,  deducting  from  this  amount  the  sum  of  $52,000, 
the  annual  depreciation  reserve,  we  find  the  average  net  return, 
less  depreciation,  to  be  $181,875. 

Following  is  a  detailed  table  of  the  operating  revenues  and 
expenses  of  the  electric  properties  of  the  defendant  company  as 
found  on  the  books  of  the  corporation,  and  as  introduced  into  evi* 
dence  by  Mr.  Herbert,  but  which  includes  a  deduction  made  by 
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Mr.  Herbert  for  an  erroneous  charge  made  on  the  electric  ex- 
penses properly  chargeable  to  steam  expenses : 


Operating:  Revenues— 

6  mos. 
1915 

1914 

1913 

Mnnipipal  St.  Ltir,  Arc 

1  10,945.38 

4,448.12 

2,215.40 

105.776.11 

83.528.78 

$  21.634.00 

10,846.15 

5,676.42 

216.146.51 

164,189.79 

$  21,473.80 

Mnnleipal  St.  Ltg.  Inc 

10,075.65 

Coxn'l  Flat  Rate  Ltg 

5,980.37 

Com'l  Metered  Ltg 

215.794.59 

Coxn'l  Metered  Power                      

162,247.51 

Total  Sales 

t206,918.74 

$418,492.87 

196.66 

499.80 

1,286.17 

$416,571.92 

Breakdown  service ., 

Other  Misc.  Elec.  Revenue 

83.80 
942.51 

499.80 

Forfeited  Discounts 

1.864.22 

Total 

9207.989.55 

800.01 
801.08 

$420,474.50 

1,144.72 
609.98 

$417,485.94 

Less  allowances  and  rebates 

2,846.23 

Less  corrections  of  overchgs 

715.01 

$       601.09 

$    1,764.65 

$    3,061.24 

Total  Oross  Revenue,  Electric  Sales 

$207,388.46 
2.296.77 

$418,719.a'» 
3,174.89 

$414,374.70 

Misc.  Revenue.  Mdse.  jobbing.  Rentals,  etc 

1.747.48 

Total  Revenue 

$209,685.28 

$  15,840.77 

476.52 

3.599.90 

1,988.18 

1,332.15 

949.85 

215.82 

43.06 

826.03 

415.35 

4.31 

287.79 

883.04 

104.91 

100.64 

179.19 

2.367.60 

36.60 

74.63 

4.27 

$421,894.74 

$  28.750.42 

954.70 

6,982.19 

3,943.30 

2.607.52 

1,808.78 

406.89 

171.81 

1,098.78 

1,255.80 

286.24 

674.06 

682.11 

822.38 

169.27 

688.03 

8.941.91 

95.71 

589.32 

22.92 

80.97 

1,^.28 

$416,122.18 

Operating  Expenses :  Generating— Steam— 
Fuel 

$  86.750.81 

Fuel  Handling  Expense 

1.877.38 

Boiler  Labor 

8.847.04 

Engine  Labor 

4,911.04 

Electric  Labor 

2.616.31 

Water  for  Power 

2,497.17 

Lubricants   .                        ..,.                   

556.58 

Production  supplies 

87.72 

Station  Expense  .                   

1.127.27 

Repairs  Furnaces  and  Boilers 

1.158.16 

Repairs  Boiler  Apparatus 

35.87 

588.67 

Repairs  Recip.  Engines 

1.657.45 

Repairs  Steam  Turbines 

95.89 

Repairs  Other  Sta.  Eng.  Equip 

200.35 

Repairs  Power  PI.  BJdgs 

80.58 

Current  for  Condenser  Motor 

5,237.80 

Repairs  Elec.  Generators 

19.43 

Repairs  Access.  Elec.  Equip 

172.11 

Repairs  Station  Tools  and  Imp 

40.13 

Renairs  Misc.  Sta.  EquId 

8.04 

Station  Superintendence  and  care 

702.82 

1.858.70 

Total  Cost  Gen 

$  28,832.98 

22,798.03 

4,858.37 

87.50 

$  56,957.84 

40.445.51 

8,981.67 

408.75 

$  69,908.31 

Sub.  A 

41.856.92 

Elec.  Other  Sources,  Hydro 

9.949.45 

Green  Mtn.  Falls  Dist 

849.14 

Transmission  Expense- 
Trans.  Pole  and  Fl^tyre  Repairs  ................... 

$  56.576.83 

$       896.65 
223.04 

""ioe'M 

896.44 
94.39 

$106,788.77 

$    1.884.59 

1.101.60 

5.00 

72.07 

808.07 

265.97 

$121,563.82 
$    1.272.30 

Overhead  Trans  Svstem  Repairs 

724.83 

Sub.  Station  Bid.  Repairs 

60.01 

Sub  Station  Equi.  Repairs 

58.98 

Sub.  Station  Labor 

875.08 

Bub  Station  Supplies  and  Exp 

205.02 

Distribution  Expense— 
Dist  Pole  and  Fixture  Repairs 

$    1.217.07 

$    1,259.55 
615.84 
443.96 
469.87 
132.03 
1,516.82 
582.52 
386.16 

$    4,087.20 

$    2,511.18 

1,418.43 

795.86 

947.89 

1,140.23 

8.124.24 

1,651.77 

649.84 

$  8,196.22 
$    2,859.42 

Overhead  Dist.  Repairs 

1.283.94 

Electric  service  Repairs 

585.70 

Electric  Meter  Reoalrs         

850.58 

Transformer  Repairs 

819.25 

Electric  Meter  Operations 

2,529.29 

Setting  and  Removing  Meters 

1.440.98 

Rettinfl'  and  Removing  Transformers 

916.28 

$    5,406.75 

$  12,139.44 

$  10.785.34 
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Utilization  Expense— 

Municipal  St.  Arc  Labor 

Municipal  St.  Arc  Repairs 

Municipal  St.  Arc  Supplies 

Municipal  St.  Incan.  Renewals 

Municipal  St.  Incan.  Repairs 

Commercial  Arc  Labor 

Commercial  Arc  Repairs 

Commercial  Arc  Supplies 

Commercial  Incan.  Renewals 

inspection  Consumers'  Premises 

Repairs  Consumers*  Installations 

Generatingr  Steam— Sub.  A. 

Fuel  lor  Steam 

Fuel  Handling  Expense 

Boiler  Labor 

Engine  Labor 

Electric  Labor 

Water  for  Power 

Lubricants 

Production  Supplies 

Station  Expense 

Repairs  Furnaces  and  Boilers 

Repairs  Boiler  Apparatus 

Repairs  Steam  Access 

Repairs  Recip.  Engines 

Repairs  Steam  Turbines 

Repairs  Other  Sta.  Engines 

Repairs  Power  PI.  Bldgs 

Repairs  Elec.  Generators 

Repairs  Access.  Elec.  Eq 

Repairs  Sta.  Tools  and  Imp 

Repairs  Misc.  Sta.  Eq 

Station  Superintendence  and  care 


Generating— "Water  Power- 
Engine  Labor 

Electric  Labor ^ 

Lubricants 

Production  supplies 

Station  Expense 

Care  Takers 

Repairs,  Dams,  Canals  and  Pipe  Lines 

Repairs.  Turbines  and  Water  Wbeels 

Repairs,  Power  PI.  Bldgs 

Repairs,  Elec.  Generators 

Repairs,  Access.  Elec.  Eq 

Repairs,  Sta.  Tools  and  Imp 

Repairs,  Misc.  Sta.  Equi 

Station  Superintendence  and  care 


Green  Mtn.  Palls  Dlst.~ 

Engine  Labor 

Electric  Labor 

Station  Expense 

Repairs,  Dams,  Canal  and  Pipe  Lines. 
Superintendence  and  Care 


Gommercial  Expense- 
Accounting 

Collecting 

Meter  Reading : 

Total  Commercial  Expense 

Promotion  Expense- 
Promotion  Management 

Demonstration  and  other  Promotion  Expense 

Advertising 

Canvassing  and  Soliciting , 


6mos. 
1915 


1914 


1918 


882.29 

675.32 

279.66 

309.20 

54.51 

181.86 

34.51 

28.18 

85.18 

528.41 

709.25 


1,689.08 
1.689.10 
685.62 
407.14 
28.29 
377.51 
41.51 
43.88 
197.24 
94. .37 
1,820.42 


$    3.717.82 

$  14.138.16 

853.86 

2.753.05 

1.532.24 

883.16 

768.48 

107.31 

23.18 

742.52 

686.26 

7.01 

118.88 

6.86 

52.32 

7.25 

120.21 


t    6.574.06 

$  28,805.45 

1,500.89 

5,388.15 

8.068.11 

766.66 

1,184.80 

194.58 

74.27 

1.717.37 

1,298.55 

216.07 

106.28 

26.70 

11.42 


228.84 
152.48 


519.96 

817,71 

254.22 

8.80 


228.02 


486.07 


S  22.798.08 


1.104.68 

1,481.96 

60.00 

12.95 

242.58 

913.50 

442.20 

12.54 

88.66 

8.00 

289.41 

2.50 


$  40,445.51 


2,187.06 

2,815.01 

48.00 


1.54 


561.14 
1,818.84 
607.62 
187.80 
109.04 
82.07 
100.28 
24.69 
18.71 
821.91 


$    4,858.87 


t         87.50 
87.50 


t    8.981.67 


150.00 
160.00 


.50 
12.00 


42.87 
60.00 


t         87.50 

t       902.94 

880 

1,590.46 


408.75 


t  1,711.86 
1,722.29 
8,049.16 


$    8,878.78 


581.04 

1,099.80 

191.02 

782.47 


$    6.482.81 


9  1.580.10 
2.996.28 
1.056.69 
2,406.05 


2.406. 7D 

1.806.96 

871.34 

318.96 

30.07 

354.22 

61.57 

69.66 

337.«g 

2K7.8a 

1.448.06 


t    7.986.74 

S  26.185.73 

1.700.76 

5.182.56 

3.100.99 

749.74 

877.95 

206.61 

46.77 

1.683.19 

909.82 

18.78 

207.79 

79.40 

1.61 

'"eii.'ii 

10.76 
94.24 

230.74 
84.68 

469.91 


t  41,856.92 


S    2.009.92 

2.925.SI 

68.80 

.40 

467.40 

1,801.40 

1.998.88 

22.85 

11.60 

8.00 

29.96 

9.50 

4.68 

596.66 


S    9.919.45 


150.00 
150.00 
4.68 
15.49 
60.00 


849.14 


1.789.01 
1.726.77 
8,875.09 


S  6.890.87 


t  1.484.75 

2.686.85 

781.81 
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General  and  Misc.  Expense— 

6moB. 
1915 

1914 

1918 

Salarlefl  of  General  Officers 

$    3.589.85 

1,239.62 

169.46 

405.84 

1,582.50 

551.62 

1,876.60 

1.988.35 

2.061.00 

210.00 

210.00 

152.22 

727.69 

415.18 

24.042.62 

4.662.81 

$    7,719.20 
2,886.11 
235.48 
748.58 
2,879.67 
1,343.51 
3,975.30 
3.931.84 
5.933.20 

$    7,826.04 

Salaries  of  Office  Clerks 

8,216.14 

Incidental  Expense 

365.39 

Genera]  Office  Supplies 

796.87 

Rent , 

2.614.32 

General  Stationery  and  Printlngr 

1.77f.08 

Miscellaneous  General  Expense 

4,182.11 

Insurance  

4,175  66 

General  Law  Expense 

2,947.26 

Law  Exp.  in  connection  with  damafces 

Accidents  and  damag^es 

1.200.00 
301.80 

1,854.76 

827.28 

46,888.44 

8,810.08 

1.800  00 

Elect.  Franchise  Req 

386.90 

Store  Expense 

1^1  37 

Uncollectible  Bflls 

1,169.05 

Taxes 

28,874.18 

Management,  Auditing  and  Travellns 

8.885.44 

Grand  Total 

$  43,750.26 

9116.646.29 
3.332.24 

$  88.980.19 

S233,090.59 
5.463.05 

$  64,311.31 
$220,644  70 

LessDupl.  Elec.  charges 

6.985.52 

Total  Expense 

$113,814.05 
102.18 

$227,627.54 
166.51 

$218,659.18 

Interest  on  Consumers'  Dep 

202.67 

Amount  for  steam  charged  in  error 

iai8,416.28 

13,810.87 

$227,794.05 
28.120.00 

$218,861.75 

25,684.18 

Total  cost  of  electricity 

$  99.605.36 

$199,674.05 

$188,177.57 

Preliminary  Organization  and  Development  Expense, 

[8,  9]  Mr.  Kice  testified  that  some  allowance  should  be  made 
for  making  a  preliminary  study  of  the  proposition,  the  feasibility 
of  the  construction  of  the  property,  investigation  of  the  mafket 
and  of  the  character  of  the  surrounding  country,  the  cost  of  coal 
available,  water  powers,  etc.  According  to  Mr.  Rice  this  expense 
should  also  include  the  item  of  organization,  cost  of  printing 
prospectus,  promoters'  returns,  cost  of  printing  necessary  bond 
and  stock  forms,  and  traveling  expenses.  According  to  his  testi- 
mony, it  should  also  include  the  cost  of  financing,  which  should 
include  the  expense  of  stock  salesmen,  underwriting  expense, 
bond  commission,  traveling  expenses  of  bond  and  stock  salesmen, 
and  also  expenses  in  connection  with  the  obtaining  of  franchises. 
He  further  testified  that  5  per  cent  of  the  cost  of  reproduction  of 
the  property,  or  $125,000,  would,  in  his  opinion,  be  the  proper 
allowance  for  the  above  items. 

Mr.  Rankin  stated  that  he  had  not  included  in  his  valuation 

any  allowance  to  cover  the  items  mentioned,  but  in  his  letter  of 

transmittal  of  his  report  called  attention  to  the  fact  that  some 

allowance  should  be  made  for  this  purpose.    He  further  testified 

that  considerable  preliminary  expense  must  have  been  incurred 

in  connection  with  the  electric  and  hydro-electric  property  for 

making  a  preliminary  study  and  investigation  of  the  undertaking. 
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We  have  given  careful  study  to  the  preliminary  organization 
and  development  in  connection  with  the  electric  and  hydro  prop- 
erties, and  have  arrived  at  the  conclusion,  in  view  of  the  facts  and 
conditions  surrounding  these  properties,  that  the  proper  svmi  to 
be'  allowed  for  this  purpose  is  $79,125. 

Water  Power. 

[10]  The  defendant  corporation  manufactures  its  electric 
energy  through  a  steam-generating  plant  located  at  Colorado 
Springs,  and  a  hydro  plant  located  at  Manitou. 

We  have  arrived  at  the  conclusion  that  the  hydro  plant  is 
auxiliary  to  the  steam  plant  at  Colorado  Springs,  due  to  the  fact 
that  the  steam-generating  plant  is  sufficiently  large  to  carry  the 
entire  load  of  the  Colorado  Springs  Light,  Heat,  &  Power  Com- 
pany, and  also,  taking  into  consideration  the  fact  that  the  city 
of  Colorado  Springs  is  the  owner  of  the  water  power  derived  by 
the  defendant  corporation  through  its  hydro  plant  at  Manitou, 
and  that  the  said  city  of  Colorado  Springs  has,  in  addition,  the 
complete  control  of  the  use  of  said  water  power  of  the  defendant 
corporation,  and  from  the  evidence  introduced  pertaining  to  this 
situation,  we  are  convinced  that  the  value  of  this  water  power 
to  the  defendant  corporation  consists  of  break-down  service,  and 
the  decrease  in  the  coal  consumed  at  the  steam-generating  plant 
of  the  defendant  corporation. 

The  report  of  the.  engineer  of  the  Commission  in  this  case 
discloses  the  fact  that  the  saving  in  coal  effected  by  the  use  of  the 
hydro  plant  is  entirely  offset  by  maintenance,  operating  expenses, 
and  interest  and  depreciation  on  this  plant,  and  that  the  water, 
power  used  for  this  purpose  is  of  no  value,  inasmuch  as  no  saving 
is  made  by  its  use. 

[11]  The  defendant  corporation  has  an  option  on  an  alleged 
water  right  which  is  known  in  this  case  as  "the  Empire  Land  & 
Water  Company  option."  The  statistician  of  the  Commission 
testified  that  the  item  of  $7,800  appears  on  the  books  of  the  de- 
fendant company  as  an  annual  payment  to  the  owner  of  said 
water  power,  as  an  interest  payment  on  said  option.  The  defend- 
ant company  requests  that  we  permit  the  item  of  $7,800  to  be 
carried  in  its  operating  expenses,  or,  in  lieu  thereof,  an  allow- 
ance of  $130,000  be  made  by  us  for  this  item  in  our  valuation  of 
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the  electric  and  hydro  properties  of  the  defendant  Mr.  Rice, 
the  engineer  for  the  defendant  company,  testified  that  in  his 
opinion  the  item  of  $7,800  is  a  legitimate  operating  expense  for 
the  purposes  of  rate  making,  and  that  $130,000  is  the  value  of  the 
Empire  Land  &  Water  Company  water  right. 

We  do  not  agree  with  Mr.  Rice.  This  alleged  water  right 
is  not  in  use  or  useful,  ^r.  Rice  was  cross-examined  by  the  Com- 
mission and  the  Honorable  J.  L.  Bennett,  city  attorney  of  Colo- 
rado Springs,  and  the  results  obtained  from  the  cross-examina- 
tion, and  the  testimony  of  the  Commission's  engineer,  convince 
us  that  the  Empire  Land  &  Water  Company  water  right  is  not 
used  or  useful,  can  never  be  used,  and  is  without  value  to  the 
defendant  company. 

We  have  therefore  disallowed  the  item  of  $7,800,  taken  from 
the  operating  expenses  of  the  defendant  corporation,  a8  well  as 
the  item  of  $130,000  claimed  by  the  defendant  company  as  the 
value  of  the  alleged  water  right. 

Fair  Value  of  the  Electric  Property. 

[12]  After  considering  all  of  the  evidence  and  testimony  in 
the  case  bearing  upon  the  value  of  the  plant,  and  the  cost  to  repro- 
duce, the  original  coats,  the  investment,  the  present  value,  in- 
cluding preliminary  and  development  costs,  engineering  and 
supervision,  interest,  insurance,  organization  and  l^al  expense 
during  construction,  contingencies,  working  capital,  and  all  other 
elements  of  value  (tangible  and  intangible),  and  taking  into  con- 
sideration that  the  plant  is  in  successful  operation  and  a  ^^going 
concern,"  the  Commission  finds  the  fair  value  of  the  electric  and 
hydro  property  of  the  Colorado  Springs  Light,  Heat,  &  Power 
Company,  for  the  purposes  of  determining  reasonable  and  just 
rates  in  this  case,  to  be  $1,481,762.  We  therefore  find  that  the 
Colorado  Springs  Light,  Heat,  &  Power  Company  is  earning 
12.27  per  cent  per  annum  on  the  fair  and  reasonable  value  of  its 
electric  and  hydro  properties. 

Present  Boies. 

We  are  of  the  opinion  that  the  rates  and  charges  for  electricity, 
sold  by  this  defendant  corporation,  now  in  effect,  and  filed  with 
the  Conmiission,  are  excessive  and  unreasonable. 
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Present  SchedtUe  of  Electric  Boies  and  Charges  of  Defendant 
Compawy — BiUes  and  Regulations* 

1-  The  company  will  place  upon  the  premises  at  its  own  ex- 
pense meter  or  meters,  which  shall  be  and  remain  its  property. 
All  wiring  shall  be  done  at  the  expense  of  the  customer,  subject 
to  the  approval  of  the  company,  but  t]ie  company  assumes  nc 
responsibility  with  reference  thereto. 

2.  The  customer  is  strictly  forbidden  to  interfere  with  the 
meters  and  other  appliances  of  the  company.  In  case  of  defective 
service,  notice  in  writing  should  be  served  on  the  company  imme- 
diately. 

3.  It  is  expressly  stipulated  by  the  company  and  agreed  to 
by  the  customer,  that  the  company  shall  not  be  liable  for  damages 
caused  by  interruption  to  the  supply  of  current  or  by  defective 
wiring. 

4.  Customers  are  not  permitted  to  use  the  current  for  any 
purpose  or  in  any  place  other  than  as  provided  for  in  this  con- 
tract,  without  first  having  received  the  written  consent  of  the 
company. 

5.  The  inspectors,  agents,  and  employees  of  the  company  are 
strictly  forbidden  to  demand  or  accept  any  personal  compensa- 
tion for  services  rendered. 

6.  The  company  is  hereby  given  the  right  to  enter  upon  the 
premises  of  the  customer  at  all  reasonable  times  for  the  purpose 
of  inspecting,  repairing,  or  replacing  all  appliances  used  in  con- 
nection with  its  current,  and  removing  the  same  on  the  termina- 
tion of  this  contract  or  the  discontinuance  of  the  service. 

7.  If  the  seal  of  the  company's  meter  is  broken,  or  if  the 
meter  from  any  cause  does  not  properly  register,  the  customer 
shall  be  liable  for  an  average  bill. 

8.  The  company  reserves  the  right  to  discontinue  its  service 
without  notice  in  case  the  customer  is  in  arrears  or  fails  to  com- 
ply with  these  rules  or  regulations. 

9.  Xeither  party  shall  be  held  liable  for  any  failure  or  delay 
in  performing  any  of  the  things  undertaken  by  it  in  this  agree- 
ment, in  case  such  failure  or  delay  is  caiised  by  strikes,  the  act 

of  God,  or  unavoidable  accidents  or  contingencies  beyond  its  con- 
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trol  and  in  no  manner  dne  to  any  fault,  neglect,  or  omission  on 
its  part. 

10.  No  promises,  agreements,  or  representations  of  any  can- 
vasser or  enjployee  of  the  company  shall  be  binding  npon  the  com- 
pany unless  the  same  shall  have  been  incorporated  in  this  con- 
tract in  writing,  before  the  same  is  signed  and  approved. 

11.  No  other  power  or  lighting  service  shall  be  introduced 
while  this  contract  ramains  in  force  without  previous  notice  to 
the  company  in  writing;  and  its  consent  in  writing  thereto  ob- 
tained. 

No  person  should  be  permitted  to  inspect  or  remove  any  of 
the  company^s  appliances,  unless  he  can  show  the  identification 
card  of  the  Colorado  Springs  Light,  Heat,  &  Power  Company^ 
which  is  supplied  to  every  employee. 

If  meter  is  disconnected  for  nonpayment  of  bill,  a  charge  of 
$1  will  be  made  to  cover  the  cost  of  reconnection. 

Bills  are  due  on  either  the  lOth  or  25th  of  each  month  at  the 
office  of  the  company.  On  all  bills  rendered  on  or  about  the  1st 
of  each  month  a  discount  of  1  cent  per  k.w.  electricity  will  be 
allowed  for  payment  on  or  before  the  10th  of  same  month.  On 
all  bills  rendered  on  or  about  the  15th  of  each  month  a  discount 
of  1  cent  per  k.w.  electricity  will  be  allowed  for  payment  on  or 
before  the  25th  of  each  month.  After  the  discount  periods  the 
gross  rate  of  11  cents  will  be  charged  for  electricity. 

Deposits. — A  deposit  sufficient  to  cover  two  months'  estimated 
bill  is  required  of  nonproperty  owners,  or  consumers  whose  credit 
has  not  been  established.  Interest  at  the  rate  of  5  per  cent  per 
annum  is  paid  on  such  deposits. 

Connection  Charge. — A  connection  charge  of  $2  per  meter 
is  made  for  installations  connected  for  a  period  of  three  months 
or  less. 

Extensions  of  Lines  or  Mains. — ^Extensions  of  lines  or  mains 

are  made  when  the  gross  income  earned  on  such  extensions  for 

the  first  two  years  equals  or  exceeds  the  cost  of  the  extension. 

When  this  income  is  not  assured  guaranties  are  taken  from  the 

consumers  served  equal  to  this  amount,  and  covering  a  two-year 

period.     Any  additional  income  accruing  on  this  extension  is 

applied  on  the  above  guaranties. 
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(The  "present  schedule"  of  rates  and  charges  is  omitted  as  it 
was' abrogated,  and  a  new  schedule  substituted  therefor.) 

Special  Rates. — The  electrical  department  of  the  defendant 
corporation  has  in  effect  many  special  rates  and  privileges,  which 
are  partially  due  to  circumstances  not  within  the  control  of  the 
defendant,  but  resulting,  nevertheless,  in  an  illegal  discrimina- 
tion favoring  numerous  consumers.  These  special  and  discrimi- 
natory rates  must  be  discontinued  at  once.  ^ 

It  has  also  come  to  the  attention  of  the  Commission  that  one 
G.  A.  Taff  is  furnished  with  electricity  by  the  defendant  company 
without  a  charge  being  made  therefor ;  this  service  having  been 
provided  for  in  a  contract  entered  into  between  the  defendant 
corporation  and  Mr.  Taff  at  the  time  that  the  said  Taff  sold  cer- 
tain properties  to  this  defendant  corporation.  We  are  of  the 
opinion  that  this  is,  in  effect,  an  illegal  discrimination,  and  the 
defendant  corporation  is  hereby  instructed  to  collect  from 
the  said  G.  A.  Taff,  in  moneys,  for  all  electric  energy  furnished  to 
him  by  the  said  defendant  corporation  from  and  after  the  date 
of  this  order,  in  accordance  with  the  schedule  of  rates  and  charges 
as  hereinafter  specified. 

Officers,  directors,  stockholders,  and  employees  of  the  defend- 
ant corporation  must  be  shown  no  favoritism  as  to  rates  and 
charges,  and  rules  and  regulations  surrounding  the  same,  and 
the  defendant  corporation  ia  instructed  to  collect  from  each  of- 
ficer, director,  stockholder,  and  employee,  in  moneys,  for  all  elec- 
tric energy  furnished  to  them  and  each  of  them  by  the  said 
defendant  corporation  from  and  after  the  date  of  this  order,  in 
accordance  with  the  schedule  of  rates  and  charges  as  hereinafter 
specified. 

Neiv  Rates. 

Under  our  instructions  the  electrical  engineer  of  the  Com- 
mission has  prepared  the  following  schedule  of  rates  and  charges, 
the  revenues  from  which  will  yield  a  return  in  excess  of  7^  per 
cent  per  annum  upon  the  present  value  of  the  electric  and  hydro 
properties  of  the  defendant  corporation  as  found  by  this  Com- 
mission. 

It  is  therefore  ordered  that  the  rates  and  charges  which  are  to 
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be  hereafter  observed  and  enforced  by  the  Colorado  Springs  I^ght, 
Heat,  &  Power  Company  shall  be  as  follows : 

General  Power  Service. 

Bate. — 6.66  cents  per  kw.  hr.  for  the  first  30  hours'  average 
monthly  use  of  the  maximum  demand. 

Three  cents  per  kw.  hr.  for  the  next  60  hours'  average  monthly 
use  of  the  maximum  demand. 

One  cent  per  kw.  hr.  for  all  current  consumed  in  excess  of  90 
hours'  average  monthly  use  of  the  maximum  demand. 

Deierminaiion  of  Maximum  Demand. — The  maximum  demand 
shall  be  computed  as  90  per  cent  of  the  full  load  rating  of  motor 
or  motors,  but  no  maximum  demand  shall  be  figured  as  less  than 
500  watts.  For  installations  in  excess  of  IS-horse  power  where 
individual  drive  is  used,  the  maximum  demand  shall  be  figured 
as  50  per  cent  of  the  full  load  rating  of  the  motors  and  other 
energy  consuming  devices. 

Prompt  Payment  Discount. — A  discount  of  10  per  cent  on  the 
consumption  billed  at  the  6.66  cent  rate  will  be  allowed  on  month- 
ly bills  paid  on  or  before  ten  days  after  their  respective  dates. 

Minimum  Charge. — The  consumer  agrees  to  pay  the  company 
a  minimum  monthly  charge  of  $1.50  for  the  first  2-horse  power 
or  less,  and  Y5  cents  for  each  additional  horse  power  or  fraction 
thereof.  For  installations  in  excess  of  15  h.p.  using  individual 
drive  the  minimum  monthly  charge  will  be  based  on  50  per  cent 
of  the  connected  load  in  horse  power. 

Terms  and  Conditions. — The  consumer  agrees  to  be  respon- 
sible for  service  rendered  until  fifteen  days  after  notice  in  writ- 
ing is  mailed  or  delivered  to  the  company's  office  of  the  with- 
drawal of  the  application  for  service. 

The  consumer  agrees  not  to  use  the  current  for  any  purpose 
other  than  as  provided  in  his  application,  nor  to  change  the  size 
or  number  of  motors  without  first  giving  notice  to  the  company 
of  his  intention  to  do  so. 

The  consumer  agrees  that  no  other  electric  service  shall  be 
introduced  or  used  in  connection  with  the  equipment  supplied 
hereunder,  without  obtaining  the  written  consent  of  the  company. 

In  case  the  consumer  fails  to  comply  with  the  terms  of  this 
schedule,  or  the  rules,  of  the  company,  the  company  may,  on 
P.U.R.1916A. 
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fifteen  days'  written  notice,  discontinue  its  service  and  remove  its 
property. 

Direct  Current  Power  Service. 

Rate. — Seven  cents  per  kw.  hr.  for  the  first  30  hours'  average 
monthly  use  of  the  maximum  demand. 

Three  cents  per  kw.  hr.  for  the  next  60  hours'  average  monthly 
•use  of  the  maximum  demand. 

One  cent  per  kw.  hr.  for  all  current  consumed  in  excess  of  90 
hours'  average  monthly  use  of  the  maximum  demand. 

The  maximum  demand  shall  be  determined  in  the  same  man- 
ner as  for  general  power  service. 

A  discount  of  10  per  cent  on  the  consumption  billed  at  the  7 
cent  rate  will  be  allowed  on  monthly  bills  paid  on  or  before  ten 
days  after  their  respective  dates. 

The  minimum  charge  for  this  class  of  service  shall  be  deter- 
mined in  the  same  manner  as  for  general  power  service. 

The  terms  and  conditions  for  this  class  of  service  shall  be 
the  same  as  for  general  power  service. 

The  company  reserves  the  right  to  discontinue  direct  current 
service,  at  any  time,  upon  the  approval  and  consent  of  the  State 
Public  Utilities  Commission  of  Colorado. 

Commercial  Lighting  Service. 

Rate. — Nine  cents  per  kw.  hr.  for  the  first  30  hours'  average 
use  per  month  of  the  maximum  demand. 

Four  cents  per  kw.  hr.  for  the  next  60  hours'  average  use  per 
month  of  the  maximum  demand. 

Two  cents  per  kw.  hr.  for  all  current  consumed  in  excess  of  90 
hours'  average  monthly  use  of  the  maximum  demand. 

Determination  of  Maximum  Demand. — The  total  installation 
is  to  be  determined  ^y  an  actual  inspection  upon  the  premises, 
but  no  maximum  demand  is  to  be  figured  as  less  than  500  ^vatts. 

The  maximum  demand  shall  be  figured  as  70  per  cent  of  the 
total  installation,  not  including  irons,  heating  devices,  vacuum 
cleaners,  fans,  and  small  utility  motors  not  exceeding  one-four 
horse  power  in  size. 

Prompt  Payment  Discount — A  discount  of  1  cent  per  kw.  hr. 

r.U.R.1016A. 


Digitized  by 


Google 


IN  RE  COLORADO  SPRINGS  LIGHT,  H.  &  P.  CO.  893 

on  the  consumption  billed  at  9  cents  will  be  allowed  on  all  month- 
ly bills  paid  on  or  before  ten  days  after  their  respective  dates. 

Minimum  Charge, — The  consumer  agrees  to  pay  the  company 
a  minimum  charge  of  not  less  than  $1  per  month  per  kw.  con- 
nected. 

Term^  and  Conditions. — The  consumer  agrees  to  be  respon- 
sible for  service  rendered  until  fifteen  days  after  notice  in  writing 
is  mailed  or  delivered  to  the  company's  office  of  the  withdrawal  of 
the  application  for  service. 

The  consumer  agrees  not  to  use  the  current  for  any  purpose 
other  than  as  provided  in  this  application,  nor  to  change  the  size 
or  number  of  lamps  or  devices  without  first  having  obtained  the 
written  consent  of  the  company. 

The  consumer  agrees  that  no  other  electric  service  shall  be 
introduced  or  used  in  connection  with  the  equipment  supplied 
hereunder,  without  previous  written  consent  of  the  company. 

In  case  the  consumer  fails  to  comply  with  the  terms  of  the 
application  or  the  rules  of  the  company,  the  company  may,  ou 
fifteen  days'  written  notice,  terminate  this  agreement,  discon- 
tinue its  service  and  remove  its  property. 

Residence  Liglding. 

Rate, — Ten  cents  per  kw.  hr.  for  all  current  consumed  during 
the  month. 

Prompt  Payment  Discount. — A  discount  of  15  per  cent  on  all 
current  used  will  be  allowed  on  all  bills  paid  on  or  before  ten 
days  from  their  respective  dates. 

Minimum  Charge. — The  consumer  agrees  to  pay  the  company 
a  minimum  charge  of  not  less  than  $1  per  month  per  meter  con- 
nected. 

Terms  and  Conditions. — The  consumer  agrees  to  be  respon- 
sible for  service  rendered  until  three  days  after  written  notice 
is  mailed  or  delivered  to  the  company's  office  of  the  withdrawal 
of  the  application  for  service. 

The  consumer  agrees  not  to  use  the  current  for  any  purpose 
other  than  as  provided  in  this  application,  nor  to  change  the 
size  or  number  of  lamps  or  devices  without  first  having  obtained 
the  vnritten  consent  of  the  company. 

The  consumer  agrees  that  no  other  electrical  service  shall  be 
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introduced  in  connection  with  the  equipment  supplied  hereunder^ 
Avithout  previous  written  consent  of  the  company. 

In  case  the  consumer  fails  to  comply  with  the  terms  of  the  ap- 
plication or  the  rules  of  the  company,  the  company  may,  on  fifteen 
days'  written  notice,  terminate  this  agreement,  discontinue  its 
service,  and  remove  its  property. 

Sign  and  Display  Lighting, 

Rate, — Ninety  cents  per  month  per  100  watts  connected,  burn- 
ing from  dusk  to  11 :00  p.  m. 

One  dollar  forty  cents  per  month  per  100  watts  connected^ 
burning  all  night. 

Prompt  Payment  Discount. — A  discount  of  10  per  cent  will 
be  allowed  on  all  bills  paid  on  or  before  ten  days  from  their  re- 
spective dates. 

Terms  and  Conditions. — The  consumer  agrees  to  be  responsible 
for  service  rendered  until  fifteen  days  after  notice  in  writing  has 
been  mailed  or  delivered  to  the  company's  office  of  the  with- 
drawal of  the  application  for  service. 

The  consumer  agrees  not  to  use  the  current  for  any  purpose 
other  than  as  provided  in  his  application,  nor  to  change  the  size 
or  number  of  lamps  without  first  obtaining  the  consent  of  the 
company. 

Emergency  or  Break-doivn  Service, 

Rate. — Six  cents  per  kw.  hr.  for  all  energy  consumed. 

Minimum  Charge. — The  consumer  agrees  to  pay  a  minimum 
monthly  bill  of  $1  per  month  per  kw.  of  maximum  demand  con- 
tracted for  in  addition  to  the  above  amount  for  all  energy  used* 

Prompt  Payment  Discount — A  discount  of  10  per  cent  on  the 
portion  of  the  bill  rendered  at  6  cents  per  kw.  hr.  will  be  allowed 
on  monthly  bills  paid  on  or  before  ten  days  from  their  respective 
dates. 

Terms  of  Contract. — One  year,  and  thereafter  until  fifteen 
days  after  the  receipt  by  the  company  of  written  notice  from  the 
consumer  to  discontinue  the  service. 

Terms  and  Conditions. — The  company  may  at  any  time  in- 
stall special  apparatus  to  limit  the  demand  of  the  consumer  to 
the  maximum  demand  contracted  for. 
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Refrigeration  and  Off-Peak — Power  Service. 

Rate. — Three  cents  per  kw.  hr.  net ;  minimnm  guaranty  $0.76 
per  month  per  horse  power  connected.  Consumer  agrees  not  to 
use  power  during  the  following  hours : 

January    1-31 5:00  to  10:00  P.  M. 

February    l-lft 5:15  to  10:00  p.  M. 

February    15-29 5:30  to  10:00  p.  m. 

March    1-15 6:00  to  10:00  p.  M. 

March    16-31 6:15  to  10:00  p.  M. 

April   1-15 6:30  to  10:00  p.  m. 

April   16-30 6:45  to  10:00  P.  u. 

May   1-15 7:00  to  10:00  p.  M. 

May 16-31 7:16  to  10:00  p.  m. 

June    1-30 7:30  to  10:00  p.  m. 

July    131 7:30  to  10:00  p,  m. 

August    1-15 7:00  to  10:00  P.  M. 

August    16-31 6:30  to  10:00  p.  M. 

September    1-15 6:15  to  10:00  p.  m. 

September    16-30 5:45  to  10:00  p.  m. 

October   1-15 5:30  to  10:00  p.  m. 

October    16-31 6:15  to  10:00  P.  m. 

November  1-30 6:00  to  10:00  p.  m. 

December    1-31 5:00  to  10:00  p.  u. 

Terms  and  Conditions. — Same  as  for  regular  power  service. 
Irrigation  Service. 


Rate. — $1  per  month  per  h.p.  fixed  charge,  pk 

3c  per  kw.  hr.  for  the  first  2,000  kw.  hr. 

2^c  per  kw.  hr.  for  the  next  6,000  kw.  hr. 

2c  per  kw.  hr.  for  all  energy  used  in  excess  of  above  amount. 

Prompt  Paym&ni  Discount. — The  fixed  charge  is  subject  to  a 
discount  of  10  per  cent  if  bills  are  paid  on  or  before  ten  days 
after  their  respective  dates. 

Municipal  Street  Lighting. 

Rate  J  All  Night  Schedule: 

7.5  ampere  series  A.  C.  arcs $66.00  per  year 

80  c.p.  series  mazdas 24.00  per  year 

Police  alley  lamps,  80  c.p 34.00  per  year 

150  watt  series  mazdas 45.00  per  year 

80  c.p.  series  mazdas,  burning  from  dusk  to  midnight  during 

the  summer  season,  $2  per  month  for  the  season. 

Ornamental  street  lighting,  3  cents  net  per  kw.  hr. 

Terms  and  Conditions. — The  company  will,  except  in  the  case 

of  ornamental  street  lighting,  furnish  all  lamps,  wires,  and  other 
P.U.R.1916A. 
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equipment  required  in  rendering  municipal  street  lighting  serv- 
ice, and  will  maintain  and  operate  the  same. 

Bills  are  to  be  paid  in  equal  monthly  instalments  at  the  end 
of  each  month. 

Large  Hotels — Light  and  Power. 

Rate. — Two  and  one-tenth  cent  per  kw.  hr.  for  the  first  4,500 
kw.  hr.  consumed  per  month. 

One  dollar  seventy-five  cents  per  kw.  hr.  for  all  energy  con- 
sumed in  excess  of  the  above  amount. 

Terms  and  Conditions.- — Available  to  all  hotels  having  a  month- 
ly consumption  in  excess  of  4,500  kw.  hr. 

High  rate  portion  of  bill  subject  to  a  discount  of  .Ic  per  kw.  hr. 
for  prompt  payment. 

Optional  Hotel  Rate. — Large  light  and  power  schedule. 

Large  Light  and  Power  Service. 

Rate. — $2.25  per  kw.  per  month  for  installations  having  a 
maximum  demand  of  30  kw.  or  more ;  plus  an — 

Energy  Charge  of  1  cent  per  kw.  hr.  for  all  energy  used. 

Determination  of  Maximum  Demand. — The  consumer's  maxi- 
mum demand  is  to  be  determined  by  a  maximum  demand  meter 
to  be  read  monthly. 

Minimum  Charge. — The  consumer  must  guarantee  a  maxi- 
mum demand  of  30  kw.  and  agree  to  pay  a  minimum  maximum 
demand  charge  of  $60  per  month. 

Prompt  Payment  Discomit. — ^A  discount  of  25  cents  per  kilo- 
watt from  the  demand  charge  will  be  allowed  on  monthly  bills 
paid  on  or  before  ten  days  after  their  respective  dates. 

Alternating  Current,  Untransformed. 

Rate. — $1,26  per  month  per  kw.  of  maximum  demand,  plus 
an — 

Energy  Charge  of  .5  cents  per  kw,.lir,  for  all  energy  used. 

Minimum  Charge.—^The  ccmsumer  must  guarantee  a  mini- 
mum maximum  demand  of  1,000  kw.  and  a  minimum  demand 
charge  of  $1,250  per  month. 

Terms  of  Contract. — Five  years,  and  thereafter  until  thirty 
days  after  the  receipt  by  the  company  of  a  written  notice  from 
the  consumer  to  discontinue  the  service. 
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Reduction  Mills. 

Rate. — ^Ninety-five  one  hundredth  cents  net  per  kw.  hr.  for  all 
current  consumed  for  light  and  power. 

Minimum  Charge, — None.  Available  only  to  consumer  who 
will  guarantee  an  annual  load  factor  of  80  per  cent  or  higher. 

Terms  of  Contract — Five  years,  and  thereafter  until  thirty 
days  after  receipt  of  written  notice  by  the  company  from  the  con- 
sumer to  discontinue  the  service. 

Municipal  Lighting. 

Bates  and  charges,  and  practices  surrounding  the  same,  per- 
taining to  municipal  lighting,  are  tentatively  approved,  subject 
to  further  investigation  and  revision  in  the  discretion  of  the  Com- 
mission. 

Changes  in  Rules  and  Regulations. 

A  connection  charge  of  $2.50  per  month  per  meter  to  be  made 
for  all  installations  connected  for  a  period  of  four  months  or 
less.  Officials  and  employees  of  the  company  to  pay  regular  rates. 
All  rates  to  be  equally  applicable  to  Colorado  Springs,  Manitou, 
and  suburbs. 

A  special  discount  from  these  schedules  may,  at  the  discre- 
tion of  the  company,  be  allowed  to  quasi  public  institutions  doing 
charity  work. 

The  Commission  finds  that  the  rates  and  charges  set  forth  in 
the  above  schedule  are  reasonable  and  just,  and  that  the  rates 
and  charges  heretofore  charged  by  the  defendant  corporation, 
in  so  far  as  they  are  not  in  accordance  with  the  above  schedule, 
are  unreasonable  and  unjust. 

It  is  ordered  that  the  above  schedule  of  rates  and  charges 
shall  become  eflFective  on  the  1st  day  of  January,  1916,  and  shall 
apply  to  all  service  furnished  after  said  date. 

Gas  Property. 

The  Cqlorado  Springs  Light,  Heat,  &  Power  Company  manu- 
f actureB  and  sells  gaa  for  illuminating,  cooking,  and  heating  pur^ 
poses,  within  the  city  of  Colorado  Springs  and  Colorado  City. 
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Appraisal  of  the  Gas  Property  by  the  Engineering  Staff  of  the  Commission. 


ClEBSificatioii 


A— Land  

B-Buildlnjrs 

C— Plant  Equipment 

D-DlBtribution 

E— General  Equipment 

F— Non-operating  Property 
G— WorkinR  Capital 


OoslNev 

Present  Value 

1  12.838.00 

112,838.00 

21.272.00 

18.669.00 

142,859.00 

114,044.00 

532.127.00 

436.859.00 

36.216,00 

84.007.00 

1,085.00 

666.00 

22.500.00 

22,600.00 

1706,897.00 

9694.083.00 

Statement   of   Overhead   Charges — Gas   Property. 
Classification  of  Property. 


Items 


Inventory  OmlBsions 

Engfineering' 

General  Supervision 

Interest  during  Construction 

Insurance  

Legal  Expenses 

General  Contingencies 

Totals 


Tiand 

Mains. 

Services  A 

Meters 

Build- 
ing 

Plant 
Equipment 

0 

2 

1 

U 

1 

8 

6 

5 

0 

3 

8 

8 

2i 

8 

8 

0 

i 

1 

1 

2 

1 

1 

1 

0 

2 

1 

1 

10 

14 

14i 

15 

General 
Equipment 


The  above  summary  statements  of  the  gas  properties  of  the 
defendant  corporation,  and  the  statement  of  overhead  charges, 
were  prepared  by  F.  J.  Rankin,  electrical  engineer  for  the  Com- 
mission. The  statement  of  valuation  includes  the  overhead 
charges.  Mr.  Rankin  also  included  in  the  summaries  of  valuation 
of  the  gas  properties  of  this  defendant  company  10  per  cent  con- 
tractors' profit  on  the  particular  items  which  must  necessarily 
include  such  profits.  The  summary  valuation  of  the  gas  property 
prepared  by  him  amounts  to  $634,083.  Under  the  subhead  of 
nonoperating  property  in  the  above  summary,  we  find  an  item 
of  $666,  which  represents  the  present  value  of  one  Roots'  ex- 
hauster, one  4  h.p.  vertical  engine,  and  one  governor.  Mr.  Ran- 
kin testified  that  in  his  opinion  these  items  were  not  in  use  or 
useful,  and  therefore  should  be  deducted  from  his  summary  of 
valuations,  making  a  total  of  $633,417,  which  includes  the  sum 
of  $22,500  as  w^orking  capital,  and  excludes  any  allowance  for 
preliminary  organization  and  development  expense,  and  going 
value. 

[13]  Working  Capital. — The  Commission  will  make  an  al- 
lowance for  working  capital  in  accordance  with  the  reasoning 
heretofore  expressed  in  this  order,  but  are  of  the  opinion  that 
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the  sum  of  $22,500,  as  allowed  by  the  Commission's  engineer  on 
the  gas  properties,  is  excessive,  and  find  the  correct  amount  to 
be  $15,000. 

[14]  Preliminary  Organization  and  Development  Expense. — 
We  have  given  careful  thought  and  study  to  the  item  of  pre- 
liminary organization  and  development  expense  pertaining  to 
the  gas  property  of  the  defendant  corporation,  and  have  arrived 
at  the  conclusion  that  the  sum  of  $20,000  should  be  allowed. 

Going  Value, — We  have  considered  this  property  as  a  "going 
concern"  in  accordance  with  the  reasoning  heretofore  expressed 
in  this  opinion,  and  therefore  have  made  such  allowance  for  this 
item  as  we  deem  just 

Depreciation. — The  amount  of  annual  depreciation  to  be  set 
aside  upon  the  gas  property  of  the  defendant  company  is  $20,000, 
and  is  arrived  at  in  accordance  with  the  reasoning  heretofore  set 
forth  in  this  opinion  under  the  head  of  "depreciation." 

Operating  Revenues  and  Expenses. 

Mr.  Herbert,  statistician  for  the  Commission,  introduced  into 
evidence  the  comparative  summary  of  the  net  earnings  of  the  gas 
property  from  June  30,  1910,  to  June  30,  1915,  and  the  same 
are  here  shown : 

COMPARATIVE  SUMMARY  OP  NET  EARNINGS.    GAS  PROPERTI, 
JUNE  30,  1910,   TO  JUNE  30.  1915, 


6xnoB. 
1915 

1914 

1913 

1912 

897,542.89 
67.857.61 

1911 

6ino8. 
1910 

Inpome ■ 

<40,G4S.06 
35.5^.06 

194.460.96 
72,649.26 

197,545.92 
62,568.40 

$98,740.78 
67,260.60 

$48,872.84 

ExpeDses 

34.876.92 

NetEarnlxiKS    15.066.01 

•21,811.68  1   $34,982.62 

129,685.28 

$26,480.13  1    $13,996.92 

We  have  averaged  the  net  earnings  for  the  years  1911,  1912, 
1913,  and  1914,  and  have  arrived  at  an  average  net  return  of 
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$28,239.90,  and,  deducting  from  this  amount  the  sum  of  $20,000, 
the  annual  depreciation  reserve,  we  find  the  average  net  return, 
less  depreciation,  to  be  $8,239.09. 

Following  is  a  detailed  statement  of  the  operating  revenues 
and  expenses  of  the  gas  property  of  the  defendant  company  as 
found  on  the  books  of  the  corporation,  and  as  introduced  into 
evidence  by  Mr.  Herbert. 

INCOMR— GAS  DBPABTMBNT. 


6mO!!. 
1916 


1914 


1913 


Commercial  Metered  Ughting. 

Commercial  Heat 

Prepaid  Gas 


Total  sales 

Meter  Chgs.  Mln.  BHIb 
Forfeited  Discounts  . . . . 


Less  allowances  and  rebates . 
Less  correction  of  oTerch^s  . 


Total  Gross  revenue  Gas  sales 

Misc.  Revenue— Jobbing:  and  appliances  . 


Total  revenue. 


96.489.24 
2.0&5.a0 

I  88.514.44 

1,16B.66 

341.45 

f  40.054.44 

IM.OO 

2H.06| 

f        212.0)' 

I  30.842.39! 
800.671 


t  40.648.06| 
EXPENSE*~0A8. 


Coal  carbonized 

Coal  handling  expense. 
Bench  Fuel 


Total  cost  materials  . 


Coke  returned 

Tar  returned 

Ammonia  returned . 
Carbon  returned  . . . 


Total  Residuals  returned  . 
Net  cost  new  materials 


Retort  House  Labor 

Repairs,  benches  and  retorts  . 

Repairs,  works  tools 

Misc.  works  expense 


Total  cost  expense. , 

Ty)tal  cost  Gen , 

P.U.R.1916A. 


f  18J84.07i 

158.03 

3,716.48| 


9  5.368.80 
81.944.98 
4.629.00 

f  91.942.78 

1,969.95 

583.67 

f  94.496.40 

244.75 
238.44 

f        488.19 

f  94.018.21 
447.72 

$  94.460.98 


f  27,209.78' 
1,109.99 
7,708.99{ 


I    9.434.40 

81.350.37 
4.786.90 

f  95.571.07 

1.940.00 

674.24 

f  98.185.31 

578.11 
180.78 


758.89 


I  97,426.42 
119..50 

t  97.545.92 


•  27,272.79 

647.13 

5,514.71 


.|      <  17,108.58j       f  36,028.71 1       8  33.484.68 


8,866.19 
581.881 
324.00, 


$  21,727.47' 

2.109.10! 

240.50, 

52.00 


%  16.187.24 

2,607.84 

614JB 

58.90 


t    9,721.07 


t    7,882.51 


5,408.62 
600.00 
ia5.33 
610.85 


t     6.749.80 


9  14,182.81 


S  24.129.07 


t  11.809.64 


S  10.870.96 

2,010.00 

217.12 

6S7.S1 


t  18.285.68 


t  19.467.91 


f  18,966.70 


S  10.974.48 

2.160.00 

202.35 

787.74 


f  14.074.S7 


S  25a86i8St      i  28.0tL27 
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GENERATING  WATEB  GAS. 


6  moB.  - 
1915 

1914 

1913 

Steam— Labor 

t        64.10 
283,18 
096.78 

1       121.24 
1.884 .56 
2,868.61 

i           660 

Generator  Fuel 

416  78 

Water,  Gas.  Oil 

1,125.54 

Total  eoBt  materials 

t     1.084.01 

i    4,364.80 

1    1,646  82 

Net  cost  materials 

t    1.084.01 

1    4,864.80 

f    1,646.82 

Generator  House  Labor 

t       168.27 

1       609.29 
190.00 
15.67 

1       274.10 

Repairs  W.  G.  sets  and  access : . . . 

120.00 

Miscellaneous 

8.20 

102 

Total  cost  expense 

t       171.47 

t       714.86 

1       39612 

Total  cost  Gen 

1     1,205.48 

f    6,079.16 

1  1,941  94 

Mixed  Gas 

1  15.337.79 

1  30,214.48 

1  29.988.21 

Works — superintendence 

1        596.38 
848.82 
379.66 
561.64 
218.80 
186.08 
19.67 
164.38 
308.65 
10.30 
28.12 
565.94 
107.67 
252.75 

1       785.02 
1,690.27 
844.68 
1.188.12 
351.00 
244.14 
318.54 
146.88 
237.80 
100.69 
107.74 
876.11 
260.87 
477.85 

1       674.01 

Misc.  Labor  at  works 

1,669.71 
840.16 

Purifier  Labor 

Boiler  House  labor 

1,077.81 

Boiler  Fuel 

661.91 

Purification  supplies 

219.68 

Repairs  purification  app 

67  09 

Repairs  works  and  station  struc 

185.95 

Repairs  furnaces,  boilers  and  access 

881.58 

Repairs  steam  engines 

117  12 

Repairs  Hiso.  power  pi.  e<)Qip 

18.44 

Reoairs  Misc*.  eaulD            

458  50 

Repairs  Holders 

21.74 

Water 

612.80 

Total  purification  and  storage 

1      4.158.31 

1      6.628.01 

1      6,241 49 

Total  cost  gas  deliyered 

1    19.496.10 

1    36.742.49 

1    86,224.70 

Dist.  superintendence 

Dist.  supplies  and  expense — 
Work  on  consumers'  premises 
Setting  and  removing  meters . 

Repairs  of  Gas  mains 

Repairs  of  services 

Repairs  of  meters 

Repairs  of  dist.  tools 

Gas  main  expense 

Service •.. 

Transmiulon  pumping 


DISTRIBUTION  EXPENSE 

I 


Total  distribution  expense t     3,200.27 


502.00 
86.22 

459.66 
618.82 
391.91 

88.47 
78:3.78 
168.10 

78.93 

77.J 


t         992.14 

182.78 

818.25 

1,400.21 

1,011.09 

815.82 

1,650.36 

872.70 

289.46 

197.49 

201.02 

f      7,425.76 


829.51 

194.78 

1,064.54 

1.608.87 

1.446.38 

134.60 

1.270.30 

886.97 

198.76 

268.57 

60.00 


I      7.852.72 


COMMERCIAL  EXPENSE. 


Commercial  accounting. . 
Commercial  collecting... 
Meter  reading 


Total  commercial  expense.. 


164.08 
169.60 
288.75 

612.83 


866.48 
866.60 
648.45 


I   1.880.58 


i  894.89 
878.46 
744.06 


I   1,512.42 


PROMOTION  EXPENSE. 


I         893.10 

168.74 

67.23 

946.60 

Total  promotion  expense I    t     2,670.67 

P.U.R.30iaA. 


Promotion  management 

Demonstration  and  other  promotion  expense. 

Advertising 

Canvassing  and  soliciting 


842.581 
628.41 
209.18 
645.03, 

1 

826.83 
690.47 
152.87 
287.44 

i     1.726.201     I      1.806.11 
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GENERAL  AND  MISC.  EXPENSE. 


6mos. 
1915 


1914 


1913 


Sftlarles  Qeneral  Officers 

Salaries  General  office  clerks 

OeDeral  office  supplies 

Rent 

Incidental  expense 

General  Stat'y  and  printing 

Misc.  general  expense 

Insurance  

General  Law  expense 

Law  exp.  connection  with  damagea . 

Accidents  and  damages 

Gas  franchise  requirements 

Store  expense 

UncoUectable  bills 

Taxes 

Management,  aud..  and  Trav 


656.25 
226.15 

73.08 
280.00 

32.75 

S43!83 

473.62 

369.00 

90.00 

90.00 

16.92 

132.87 

208.74 

6.860.46 

787.^ 


1.693.35 

9      1,633.97 

600.63 

707.97 

159.17 

178.99 

606.86 

584.96 

62.28 

88.81 

287.88 

880.98 

882.25 

913.17 

985.20 

977.02 

1.266.80 

652.74 

600.00 

33.46 

290.29 

358.95 

16,389.96 

1.898.68 


600.00 

22.99 

295.61 

479.83 

6.255.34 

1.962.71 


Total  Gen.  and  Misc.  expense  . 


t    10.739.64 


I    25.057.26 


I    15.725.04 


Total  cost  of  gas 

Less  duplicate  gas  charges  . 


Total 

Loss  Appliances  and  Add. 


I    85,619.01 
251.91 


f    72.831.24 
529.62 


f    62,120.99 
499.00 


3    85.357.10 
219.95 


t    71,801.( 
847.63 


I    61.621.99 
941.41 


Total  cost . 


f    35.587.06 


I    72.649.25 


I    62.563.4 


Fair  Value  of  the  Gas  Property. — After  considering  all  of  the 
evidence  and  testimony  in  the  case  bearing  on  the  value  of  the 
plant,  and  the  cost  to  reproduce,  the  original  costs,  the  invest- 
ment, the  present  value,  including  preliminary  and  development 
costs,  engineering  and  supervision,  interest,  insurance,  organiza- 
tion and  legal  expenses  during  construction,  contingencies,  work- 
ing capital,  and  all  other  elements  of  value  (tangible  and  intan- 
gible), and  taking  into  consideration  that  the  plant  is  in  suc- 
cessful operation  and  is  a  "going  concern,"  the  Commission  finds 
the  fair  value  of  the  gas  property  of  the  Colorado  Springs  l^ight. 
Heat,  k  Power  Company,  for  the  purposes  of  determining  rea- 
sonable and  just  rates  in  this  case,  to  be  $710,917.  We  therefore 
find  that  the  Colorado  Springs  Light,  Heat,  &  Power  Company- 
is  earning  1.16  per  cent  per  annum  on  the  fair  and  reasonable 
value  of  its  gas  property. 

Present  Schedule  of  Gas  Rales- of  the  Defendant  Company. 

Fuel  and  Illuminating,  Regular. — One  dollar  ten  cents  per 
1,000  cubic  feet,  less  10  cents  discount  per  1,000  cubic  feet,  pro- 
vided bills  are  paid  on  or  before  the  expiration  of  the  discount 
period.    Minimum  guaranty  50  cents  per  month  per  meter. 

Commercial  Gas. — First  10,000  cubic  feet,  at  $1.00  per  M  net, 

Xext  10,000  cubic  feet,  at  .95  per  M  net. 

Xext  20,000  cubic  feet,  at  .90  per  M  net. 

Xext  30,000  cubic  feet,  at  .85  per  M  net. 
p.r.n.iQiGA. 
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Next  30,000  cubic  feet,  at  .80  per  M  net 

'Next  30,000  cubic  feet  and  over,  at  .75  per  M  net. 

Officers  and  Directors. — Officers  and  directors  of  the  com- 
pany and  stockholders  holding  100  or  more  shares  of  stock,  75 
cents  per  thousand  cubic  feet.    No  minimum  guaranty. 

Employees  of  the  Company. — Kegular  rates  without  any  mini- 
mum guaranty. 

ArUlers  Hotel. — Special  rate  of  80  cents  per  thousand  cubic 
feet. 

FINDING  AND  ORDER. 

The  Commission  has  devoted  much  time  to  the  question  of 
fair  and  reasonable  rates  and  charges  for  gas  to  be  sold  by  the 
defendant  corporation  to  consumers  in  Colorado  Springs  and 
Colorado  City.  We  have  found  the  present  fair  value  of  the  gas 
property  of  the  Colorado  Springs  Light,  Heat,  &  Power  Company 
to  be  $710,917,  with  an  average  annual  return,  less  deprecia- 
tion, of  $8,239.09,  which  results  in  a  1.16  per  cent  rate  of  return 
per  annum  on  the  fair  and  reasonable  value  of  this  gas  property. 

The  present  schedule  of  rates  and  charges  for  the  sale  of  gas 
by  the  defendant  corporation  shows  that  this  defendant  is  re- 
ceiving $1  per  1,000  cubic  feet  of  gas,  net,  with  a  minimum 
guaranty  of  50  cents  per  month  per  meter,  which  appears  to 
be  not  unduly  high,  and,  in  fact,  a  fair  average  rate  for  gas  sold 
by  other  utilities  in  cities  somewhat  similar  to  Colorado  Sprinj^ 
in  size  and  location.  After  a  thorough  investigation  we  have 
been  forced  to  come  to  the  conclusion  that  the  defendant  com- 
pany manufactures  gas  at  about  the  average  cost,  and  we  have 
been  unable  to  arrive  at  a  satisfactory  conclusion  for  the  low 
return  on  the  present  fair  value  of  the  gas  properties  of  the 
defendant  company.  It  is  ascertainable  from  the  evidence  that 
the  representatives  of  the  defendant  corporation  were  aware  at 
the  beginning  of  this  hearing  that  the  gas  property  of  the  Colo- 
rado Springs  Light,  Heat,  &  Power  Company  was  not  earning  a 
reasonable  return  upon  the  present  fair  value  of  the  property, 
and  with  this  knowledge  the  representatives  of  the  defendant 
company  did  not  request,  or  even  intimate,  that  the  Commission 
should  permit  the  defendant  corporation  to  increase  the  rates 
and  charges  as  shown  in  the  present  gas  schedule  of  the  corpora- 
tion.   Tn  the  event  we  should  permit  an  increase  in  the  charges 
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and  rates  for  gas  sold  by  the  defendant  corporation,  it  would  be 
solely  for  the  purpose  of  increasing  the  revenues  of  this  com- 
pany, and  we  are  not  at  all  convinced  that  these  revenues  would 
be  increased  by  an  increase  in  the  rates  and  charges,  but^  on  the 
other  hand,  are  of  the  opinion  that  an  increase  in  the  rates  and 
charges  would  result  in  decreased  earnings. 

While  the  public  utility  is  entitled  to  earn  a  reasonable 
return  upon  the  present  fair  value  of  these  properties,  the  con- 
suming public  is  required  to  pay  only  the  reasonable  value  for 
the  service  or  commodity  furnished.  We  shall  entertain  a  com- 
plaint from  the  corporation  in  the  form  of  a  request  for  an  in- 
crease in  its  rates  and  charges  covering  the  sale  of  gas,  accom- 
panied by  evidence  sufficient  to  justify  this  Commission  in  order- 
ing an  increase  in  such  rates  and  charges. 

It  is  therefore  ordered,  that  the  present  schedule  of  rates 
and  charges  covering  the  sale  of  gas  by  the  Colorado  Springs 
Light,  Heat,  &  Power  Company,  and  now  on  file  with  this  Com- 
mission, be  approved;  provided,  that  officers,  directors,  stock- 
holders, and  employees  of  the  defendant  corporation  must  be 
shown  no  favoritism  as  to  rates  and  charges,  and  rules  and 
regulations  surrounding  the  same,  and  the  defendant  corpora- 
tion is  instructed  to  collect  from  such  officers,  directors,  stock- 
holders and  employees,  in  moneys,  for  gas  furnished  to  them  and 
each  of  them  by  the  said  defendant  corporation,  from  and  after 
the  date  of  this  order,  in  accordance  with  the  schedule  of  rates 
.and  charges  now  open  to  the  gas-consuming  public  served  by  this 
defendant  corporation. 

It  is  further  provided  that  the  special  rate  favoring  the  Antlers 
Hotel  shall  be  discontinued.  However,  the  defendant  corpora- 
tion may  revise  its  schedule  to  include*  rates  and  charges  for 
hotels.  ,. 

This  order  shall  become  effective  on  the  1st  day  of  January, 
1916,  and  shall  apply  to  all  service  furnished  after  said  date. 

Steam  Property. 

[15]  We  find  that  the  present  fair  value  of  the  property  of  the 
defendant  corporation  in  use  and  useful  in  the  sale  of  steam 
heat  is  $122,774.     We  further  find  that  there  is  an  annual  deficit, 
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which  includes  $8,000  amnial  depreciation  reserve,  in  the  stun 
of  $13,912. 

The  laws  of  Colorado  pertaining  to  public  utilities  and  the 
regulation  thereof  by  the  Public  Utilities  Commission  of  the 
State  of  Colorado  enumerate  by  name  all  public  utilities  which 
shall  be  under  the  jurisdiction  of  this  Commission,  and  we  have 
come  to  the  conclusion  that  we  are  without  jurisdiction  in  the 
regulation  of  the  sale  of  steam. 

The  Public  Utilities  Commission  of  the  State  of  Colorado,  S. 
S.  Kendall,  Gteo.  T.  Bradley,  M.  H.  Aylesworth,  Commissioners. 


COLORADO  PUBLI€  UTILITI£6  COMMISSION. 

P.  K  COCHEMS 

V. 

DENVER  &  RIO  GRANDE  RAILWAY  COMPANY. 

[Case  No.  25.] 

Discrimination --^  Rates -^  Bailroada  ^  Free  transportation  of  freight 
to  hospital -^  Ef¥iployees  relief  association. 

1.  A  railroad  company  is  entitled,  under  the  Colorado  Public  Utili- 
ties act,  to  transport  provisions  and  other  freight  at  a  free  or  reduced 
rate  to  a  hospital  maintained  as  a  charitable  institution  by  its  em- 
ployees relief  association,  where  the  points  of  origin  and  destination 
are  within  the  state  and  the  shipments  are  made  in  accordance  witli  the 
rules  of  the  Commission. 

Discrimination  —  Rates -^  Railroad  —  Free  transportation  of  surgeotts 
and  physicians  —  Employees  relief  ossotHation. 

2.  A  railroad  company  is  not  entitled,  imder  the  Colorado  Public 
Utilities  act,  to  furnish  free  or  reduced  rate  transportation  to  physicians 
and  surgeons  employed  by  its  employees  relief  association,  where  they 
do  not  devote  their  entire  time  to  the  work  of  the  association;  but  it 
may  furnish  such  transportation  where  the  physicians  and  surgeons  are 
in  the  service  of  the  railroad  as  such. 

[November  16,  1915.] 

C0MPT.AIXT  by  F.  N.  Cochems,  the  owner  of  a  private  hospital, 
that  the  Denver  &  Rio  Grande  Railroad  Company  transports 
provisions  and  other  freight  at  a  free  or  reduced  rate  to  a  hospital 
in  the  same  town  maintained  by  the  railroad's  employees  relief 
association,  and  furnishes  free  transportation  to  surgeons  and 
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physicians  employed  by  the  association*  The  complaint  was  dis- 
missed as  to  free  transportation  of  freight  from  points  of  origin 
to  points  of  destination  within  the  state,  and  sustained  as  to  free 
or  reduced  rate  transportation  to  surgeons  and  physicians  of  the 
association  who  do  not  devote  their  entire  time  to  the  work  of  the 
association. 

Appearances:   G.  K.  Hartenstein,  Esq.,  for  complainant;  J. 
G.  McMurry,  Esq.,  for  defendant. 

By  the  Commission:    On  the  29th  day  of  June,  1915,  the 
plaintiff  filed  with  the  Commission  his  verified  complaint,  in 
which  it  is  alleged  that  there  is  located  in  the  city  of  Salida, 
state  of  Colorado,  a  hospital  known  as  the  "Red  Cross  Hospital," 
owned  and  operated  by  the  plaintiff  in  this  case ;  and  that  there 
is  also  located  in  said  city  of  Salida  a  hospital  owned,  operated, 
and  maintained  by  the  Denver  &  Rio  Grande  Employees  Relief 
Association,  a  corporation  organized  under  the  laws  of  the  state 
of  Colorado.      It  is  further  alleged  that  the  relief  association 
is  composed,  and  its  membership  consists  of,  the  oflBcers  and 
employees  of  the  defendant  railroad  company.     It  is  further 
alleged  that  the  relief  association,  according  to  its  articles  of 
incorporation,  constitution,  and  by-laws,  is  organized  for  the  pur- 
pose of  furnishing  medical  and  surgical  treatment  to  its  members 
only;  it  is  further  alleged  that,  in  violation  of  the  express  pro- 
vision of  its  articles  of  incorporation,  constitution,  and  by-laws, 
the  relief  association  receives  into  and  treats  in  its  said  hospital, 
persons  who  are  not  members  of  the  association,  and  solicits  busi- 
ness from  the  public  in  competition  with  the  complainant's  pri- 
vate hospital.     Complainant  further  alleges  that  the  said  relief 
association  has  on  its  medical  staff  and  in  its  employ  about  one 
hundred  physicians  and  surgeons,  located  within  the  state  of 
Colorado,  and  that  the  defendant  railroad  company  furnishes 
free  transportation  between  points  within  the  state  of  Colorado 
to  the  said  physicians  and  surgeons  in  the  employ  of  the  relief 
association;  complainant  further  alleges  that  the  physicians  and 
surgeons  aforesaid  are  not  employees,  and  are  not  in  the  service 
of,  the  defendant  railroad  company.     Complainant  further  al- 
leges, upon  information  and  belief,  that  the  defendant  has  been 
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and  is  now  transporting  supplies  for  the  use  of  said  relief  asso- 
eiation  hospital,  at  Salida,  without  charge. 

It  is  then  alleged  in  plaintiff's  complaint  that  the  alleged 
issuing  of  free  transportation,  and  the  transporting  of  supplies 
without  compensation  for  the  same,  is  in  violation  of  §  17,  sub- 
division A,  of  the  Public  Utilities  law,  and  is  a  prejudice  and 
disadvantage  to  the  complainant,  and  the  complainant  prays  that 
the  defendant  be  prohibited  and  required  to  desist  from  furnish- 
ing free  passes  or  free  transportation  to  all  physicians  and  sur- 
geons in  the  employ  of  the  said  the  Denver  &  Eio  Grande  Em- 
ployees Relief  Association,  and  that  the  defendant  be  required 
to  cease  transporting  supplies  free  for  the  use  of  the  said  relief 
association  hospital. 

On  the  9th  day  of  July,  1916,  the  defendant,  the  Denver  & 
Rio  Grande  Railroad  Company,  filed  with  the  Commission  its 
verified  answer,  in  which  it  admits  the  furnishing  by  the  said 
defendant  of  free  transportation  to  the  physicians  and  surgeons 
in  the  employ  of  the  relief  association,  and  alleges  that  these 
physicians  and  surgeons  are  physicians  and  surgeons  of  the  de- 
fendant company.  The  defendant  admits  that  it  transports 
provisions  free  and  at  reduced  rates  to  the  hospital  of  said  relief 
association,  and  alleges  that  the  association  hospital  is  operated 
at  a  loss ;  and  the  defendant  further  alleges  that  it  has  contributed 
substantially  to  the  cost  of  said  hospital  and  the  maintenance  and 
operation  thereof,  and  stands  ready  at  all  times  to  contribute  to 
the  expense  of  such  maintenance  and  operation,  and  at  all  times 
contributes  thereto  the  services  of  its  accounting,  financial,  and 
other  officers,  and  to  such  extent  the  said  association  does  not 
alone,  and  of  and  by  itself,  operate  and  maintain  said,  hospital. 
It  is  further  alleged  by  the  defendant  that  it  collects  funds  fi-om 
its  employees,  and  contributes  its  own  funds,  to  the  end  that  the 
association  hospital  may  be  operated  and  maintained.  The  de- 
fendant denies  that  the  said  association  solicits  and  receives 
business  from  the  public  in  competition  with  complainant's  hos- 
pital, but  admits  that  it  receives  at  said  hospital  persons  who  are 
not  members  of  said  association;  and  prays  that  the  said  com- 
plaint be  dismissed. 

The  above  cause  was  heard  at  10 :00  o'clock  a.  m.,  August  16, 
1915,  at  the  hearing  room  of  the  Commission,  in  the  state  capitol 
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building  in  the  city  and  county  of  Denver,  The  plaintiff  was 
the  only  witness  who  testified  in  this  case.  Two  exhibits  were 
introduced  by  the  plaintiff,  the  first  of  which  was  a  certified  copy 
of  the  articles  of  incorporation  of  the  Denver  &  Kio  Grande 
Employees  Relief  Association,  and  the  second  being  a  copy  of 
the  constitution  and  by-laws  and  the  rules  and  regulations  of  the 
relief  association.  One  exhibit  was  introduced  by  the  defendant, 
which  was  a  copy  of  a  letter  written  by  the  general  attorney  for 
the  defendant  company  to  the  Public  Utilities  Commission  of 
the  State  of  Colorado,  presenting  the  views  of  the  defendant 
company  in  regard  to  free  transportation  and  the  maintenance 
and  operation  of  said  relief  association  hospital. 

The  Public  Utilities  Commission  of  the  State  of  Colorado  is 
not  a  court.  It  is  a  creature  of  the  legislature  with  its  juris- 
diction extending  only  to  defined  powers,  and  acts  quasi  judicially 
as  to  the  determination  of  facts  when  said  facts  are  relevant  to 
the  defined  powers  as  set  forth  in  the  Public  Utilities  law.  We 
are  of  the  opinion  that  only  two  relevant  questions  have  been 
presented  to  the  Commission  for  decision :  First,  under  the  Col- 
orado laws  pertaining  to  public  utilities,  may  the  defendant  rail- 
road issue  free  or  reduced  rate  transportation  to  physicians  and 
surgeons  employed  by  the  relief  association  ?  Second,  under  the 
Colorado  laws  pertaining  to  public  utilities,  may  the  defendant 
company  transport  provisions  and  other  freight  at  a  free  or  re- 
duced rate  to  the  hospital  of  the  relief  association  ? 

[1]  On  the  6th  day  of  January,  a.  d.  1888,  the  Denver  &  Rio 
Grande  Eailroad  Company  Employees  Eelief  Association  filed 
its  articles  of  incorporation  with  the  secretary  of  state  of  the  state 
of  Colorado.  The  articles  of  incorporation,  a  copy  of  which  was 
introduced  in  evidence  in  the  above  cause,  show  that  the  cor- 
poration was  not  organized  for  pecuniary  profit,  and  was — 
*  ^formed  for  the  purpose  of  creating  a  fund  by  the  payment  of 
monthly  dues  by  the  members  thereof,  to  be  used  in  buying,  leas- 
ing, or  renting  lands  on  which  to  build  hospitals,  the  building, 
leasing,  or  renting  of  hospitals,  the  furnishing  and  equipping  of 
the  same,  the  employment  of  surgeons  and  physicians,  nurses,  and 
attendants,  the  purchase  of  medical  and  hospital  stores,  the  pur- 
chase of  burial  lots  in  cemeteries  or  other  places,  and  in  short 
the  procuring  by  purchase,  lease,  gift,  or  otherwise  of  all  such 
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real  property  or  personal  property  as  may  be  necessary,  and  the 
employment  of  every  proper  and  desirable  agency  in  the  treat- 
ment of  all  such  injuries  and  diseases  of  its  members  as  it  may 
see  fit  to  undertake,  and  to  provide  for  their  burial,  and  the 
relief  of  their  families  when  they  die,  in  such  manner  as  may 
be  provided  in  the  constitution  and  by-laws  .of  the  association." 

From  an  examination  of  plaintiff's  exhibit  No.  2, -which  is  a 
copy  of  the  constitution  and  by-laws,  and  rules  and  regulations 
of  the  Denver  &  Rio  Grande  Railroad  Company  Employees  Re- 
lief Association,  it  is  developed  that  the  employees  of  the  defend- 
ant company  "create  a  fund  for  the  maintenance  and  operation 
of  the  association  hospital,  as  well  as  to  pay  the  funeral  expenses 
of  deceased  m^nbers,  and,  in  addition  thereto,  relief  to  the  family 
in  case  of  the  death  of  a  member  as  may  be  hereafter  provided." 
The  members  of  the  association  are  required  to  pay  monthly  dues 
to  the  treasurer  of  the  association  of  60  cents  per  month  for  each 
employee;  provided,  that  employees  that  work  only  a  fractional 
part  of  any  month  shall  be  required  to  pay  dues  which  are  pre- 
scribed by  th^  constitution  of  the  relief  association,  and  are  less 
than  60  cents  a  month.  These  amounts  are  deducted  monthly 
upon  the  pay  roll  of  each  employee. 

Under  the  rules  and  regulations  of  the  relief  association  it  be- 
comes necessary  for  any  person,  desiring  admittance  to  said  asso- 
ciation hospital  for  treatment  and  medicines,  as  provided  in  th^ 
constitution,  to  show  that  he  is  a  ocaitributing  employee  of  the 
Denver  &  Rio  Grande  Railroad  Company,  and,  after  such  show- 
ing, the  contributing  employee  is  entitled  td  treatment  and  medi- 
cines without  additional  charge. 

The  Commission  has  carefully  examined  the  exhibit  of  the 
defendant  company,  which  is  addressed  to  the  Commission  and 
written  by  the  general  attorney  for  the  defendant  company,  in 
explanation  of  the  position  of  the  defendant  in  this  cause,  and 
which  sets  forth  that  the  hospital  of  the  relief  association  is  an 
eleemosynary  institution,  operated  at  a  loss,  and  that  surgeons 
and  physicians  of  the  relief  association  are  permitted  to  bring  to 
the  relief  association  hospital  private  patients,  and,  as  a  result, 
the  said  physicians  and  surgeons  receive  less  compensation  from 
the  relief  association  for  services  performed  by  them  for  the 
relief  association* 
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From  the  articles  of  incorporation,  and  its  constitution  and 
by-laws,  and  from  the  evidence  in  this  case,  we  have  arrived  at 
the  conclusion  that  the  hospital  of  the  relief  association  is  a 
charitable  institution;  and  the  receiving  and  treating  by  said 
association  of  persons  who  are  not  contributing  members  of  the 
association  does  not  take  the  hospital  of  the  relief  association 
from  ^'charitable  institutions'^  as  set  forth  in  the  Public  Utilities 
law  of  the  state  of  Colorado  when  said  hospital  is  maintained  at 
a  loss,  or  the  compensation  does  not  exceed  what  is  required  for 
the  successful  maintenance  of  the  institution. 

Cathedral  of  St  John  v.  Denver,  37  Colo.  378,  887,  86  Pac. 
1021. 

As  we  construe  the  Public  Utilities  law  of  the  state  of  Col- 
orado, common  carriers  may  transport  provisions  and  freight, 
without  charge,  to  and  from  charitable  institutions,  between 
points  in  the  state  of  Colorado,  when  said  shipments  are  made 
in  accordance  with  the  rules  and  regulations  of  .the  Commission, 
and  we  are  therefore  compelled  to  arrive  at  the  conclusion  that 
the  Commission  is  without  jurisdiction  to  prohibt  the  free  trans- 
portation of  freight  by  a  conmi<m  carrier,  operating  within  the 
state  of  Colorado,  to  and  from  charitable  institutions,  when  the 
points  of  origin  and  destination  are  within  the  state  of  Colorado 
and  the  shipments  are  made  in  accordance  with  the  rules  of  the 
Commission. 

[2]  We  are  of  ihe  opinion  that  physicians  and  surgeons  em- 
ployed by  the  relief  association,  who  do  not  devote  their  entire 
time  to  the  work  of  the  relief  association,  are  not  entitled,  under 
the  laws  of  the  state  of  Colorado,  to  free  or  reduced  rate  trans- 
portation. 

Section  17  of  the  Laws  of  the  State  of  Colorado  pertaining  to 
Public  Utilities,  subdiv.  A,  provides  that  no  public  utility,  sub- 
ject to  the  provisions  of  this  act,  shall  directly  or  indirectly  issue, 
give,  or  tender  any  free  service,  ticket,  frank,  free  pass,  or  other 
gratuity  of  free  or  reduced  rate  transportation  for  passage  be- 
^  tween  points  within  this  state,  and  enumerated  certain  exceptions 
to  this  rule,  one  of  said  exceptions  being  ^'except  to  its  (the 
public  utility's)  employees  and  their  families,  its  officers,  agents, 
surgeons,  physicians,  and  attorneys  at  law."  If  the  contention  of 
the  defendant  company  be  true,  that  the  physicians  and  surgeons 
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complained  of  receive  free  or  reduced  rate  transportation  due 
to  the  fact  that  the  said  physicians  and  surgeons  are  physicians 
and  surgeons  of  the  defendant  company  within  the  meaning  of 
the  act,  then  the  Conmiissioli  is  without  power  to  prohibit  the 
issuance  of  said  free  or  reduced  rate  transportation  by  the  said 
defendant  company. 
It  is  therefore  ordered: 

1.  That  the  petition  of  the  plaintiff  be  dismissed  as  to  the 
complaint  against  free  transportation  of  freight  to  and  from  the 
hospital  of  the  Denver  &  Kio  Grande  Eailroad  Company  Em- 
ployees Belief  Association,  when  the  point  of  origin  and  the 
point  of  destination  are  within  the  state  of  Colorado. 

2.  That  the  petition  of  the  plaintiff  be  sustained  as  to  the  com- 
plaint against  free  or  reduced  rate  transportation  to  physicians 
and  surgeons  of  the  Denver  &  Bio  Grande  Bailroad  Company 
Employees  Belief  Association,  who  do  not  devote  their  entire 
time  to  the  work  of  the  association. 

3.  That  nothing  herein  shall  prohibit  the  defendant  company 
from  issuing  free  transportation  to  its  physicians  and  surgeons 
when  the  issuing  of  such  transportation  comes  within  the  mean- 
ing of  the  statutes  of  Colorado  in  such  cases  provided. 

The  Public  Utilities  Commission  of  the  State  of  Colorado, 
S.  S.  Kendall,  Geo.  T.  Bradley,  M.  H.  Aylesworth,  Conxmis- 
sioners. 


COLORADO  DISTRICT  COURT,  DIVISIOK  9. 
(€Ht^  and  County  of  Denver.) 

OMAR  E.  GARWOOD 

V. 

COLORADO  &  SOUTHERN  RAILWAY  COMPANY  et  al. 

[No.  55472.] 

Evidence  ^Preaumption  of  reasonableness  of  rate  fixed  hy  CommiS' 
sion, 

1.  A  rate  established  by  the  Commissioii  is  presumed  to  be  rea- 
sonable until  the  contrary  is  shown  beyond  a  reasonable  doubt. 
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Rates '-'RailrtHidS'^Reasonahlene^a  of  particular  charge '-^  Loss  on 
entire  traffic. 

2.  The  freight  rate  on  a  particular  commodity  must  not  be  raised 
above  a  reasonable  amount  although  there  is  a  general  loss  on  the  whole 
traffic  of  the  road. 

Rates «—  Railroads  -<-  Particular  commodity «—  Basis  of  reasomuiLbleness. 

3.  It  is  necessary  to  determine  the  exact  cost  of  the  transportation 
of  the  particular  commodity  in  a  proceeding  to  determine  the  reason- 
ableness of  a  commodity  rate,  since  a  commodity  rate  does  not  depend 
on  the  revenue  from  other  sources,  but  upon  the  coet  of  transportation 
and  a  reasonable  return  on  investment. 

Evidence '^  Rates '^  Estahlishnient  of  new  and  Higher  rate,  by  Com- 
mission as  evidence  that  old  rate  was  too  low. 

4.  The  mere  fact  that  the  Commission  has  established  a  new  and 
higher  rate  is  not  conclusive  evidence  that  the  old  rate  was  too  low, 
nor  sufficient  to  overcome  the  presumption  that  the  rate  was  correct 
when  made. 

[November  29,  1915.] 

Appeal  by  defendants  the  Colorado  &  Southern  Railroad  Com- 
pany and  others  from  an  order  of  the  Railroad  Commission 
establishing  rates  for  transportation  of  coal ;  affirmed. 

By  the  Court:  The  Railroad  Commission  fixed  the  rates  of 
45,  50,  and  55  cents  per  ton  on  slack,  run  of  mine,  and  lump 
coal,  respectively,  from  the  ^JsTorthem  Colorado  coal  fields. 

The  defendants  appeal  from  the  Commission,  under  the  act  of 
1910,  §  17. 

The  main  question  is,  Shall  the  rates  of  the  Commission  be 
sustained  ? 

[1]  The  rule  is  that  the  carrier  is  entitled  to  the  full  cost  of 
transportation  plus  an  amount  which  will  give  a  reasonable  return 
on  the  investment.  The  Comn^iission's  rate  is  presumed  to  do 
this  unless  the  contrary  is  shown  beyond  a.  reasonable  doubt,  but, 
if  such  rate  cannot  be  made  to  furnish  a  return  on  the  investment, 
or  if  such  return  is  so  small  as  to  amount  to  destruction  of  the 
value,  or  a  substantial  proportion  of  the  value,  of  the  carrier's 
property,  the  rate  is  confiscatory  and  void.  The  primary  ques- 
tion, then,  is.  Are  the  Commission's  rates  confiscatory  ? 

[2,  3]  On  pages  46-55  C.  &  S.  abstract  is  a  full  statement  of 
cost  per  car  of  operation  in  the  Denver  terminal,  including  in- 
terest value  per  car  handled,  on  the  terminal  investment.  If  we 
had  an  equally  definite  statement  of  the  cost  per  car  of  operation 
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between  the  mines  and  Denver,  and  at  the  mines,  including  the 
interest  value  per  car  handled  on  that  part  of  the  road  used  in 
this  particular  traffic,  and  on  the  terminal  at  the  mines,  together, 
of  course,  with  the  due  share  of  the  taxes,  general  expenses 
(management,  etc.),  damages,  and  such  extraordinary  expenses,' 
we  should  be  able  to  compute  what  it  costs  the  C.  &  S.  per  ton  to 
transport  coal  from  the  mines  to  Denver,  including  a  reasonable 
return  on  the  investment,  which  would  be  the  amount  which  the 
carrier  ought  to  receive  for  transporting  a  ton  of  coal  from  the 
mines  to  Denver,  and  delivering  it  at  the  designated  place.  These 
data  have  not  been  furnished,  nor  has  our  attention  been  called 
to  any  evidence  from  which  we  are  able  to  compute  them,  except 
by  a  system  of  estimates  and  analogies  adopted  by  counsel  on 
both  sides,  in  their  briefs,  which  are  uncertain  and  most  unsatis- 
factory. 

The  Burlington  road  says  that  the  Commission's  order  will 
obliterate  the  net  revenue  on  the  Lyons  branch.  That  may  be 
true,  but  it  may  still  be  true  that  the  coal  rate  is  reasonable  and 
some  other  rates  unreasonably  low. 

If  it  be  the  law,  as  held  by  the  Federal  Supreme  Court  in  the 
North  Dakota  Case,  that  the  rate  on  one  commodity  or  class  must 
not  be  reduced  below  a  profitable  amount,  even  though  a  general 
profit  still  remains  on  the  whole  traffic  of  the  road,  it  must,  con- 
versely, be  true  that  such  rate  must  not  be  raised  above  a  reason- 
able amount,  even  though  a  general,  loss  still  remains  on  the  whole 
traffic  of  the  road.  In  other  words,  each  commodity  or  class  must 
stand  on  its  own  bottom.  This  makes  it  fundamentally  necessary 
to  determine  the  exact  expense  of  transportation  of  each  com- 
modity, whenever  the  rate  on  that  commodity  is  attacked.  More- 
over, we  think  the  attempt  to  reason  from  one  kind  of  revenue 
to  another  is  a  form  of  begging  the  question.  The  rate  on  coal 
does  not,  in  the  last  analysis,  depend  on  the  revenue  from  other 
sources;  it  depends  on  two  things, — (1)  expense;  (2)  return  on 
investment.  • 

The  C.  &  S.  argues  that  since  the  total  net  income  of  the  road 
is  comparatively  low  it  ought  not  to  be  lowered,  but  they  claim 
that  the  rate  on  southern  coal  is  unreasonably  low.  They  cannot 
be  allowed  to  maintain  a  reasonable  net  income  on  the  whole 
road  by  charging  an  unreasonably  high  rate  for  one  district  to 
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offset  an  uureasonably  low  rate  for  another.  This  condition  of 
affairs  destroys  the  force  of  all  computations  and  arguments 
based  on  the  net  income  of  the  whole  system,  the  value  of  the  whole 
system,  or  the  assessed  valuation,  or  upon  any  analogy  between 
'the  trajBSc  of  the  road  as  a  whole  and  the  particular  trafBc  here 
in  question.  So  we  come  back  to  the  question,  Is  the  Commis- 
sion's rate  reasonable  or  confiscatory  ? 

All  agree  that  the  use  of  the  ton-mile  revenue  on  all  freight 
trafBc  as  a  basis  for  computing  the  rate  on  northern  coal  is  unfair. 
The  plaintiff  says  it  is  too  high  to  be  fair,  because  coal  is  lower 
than  the  average  rate,  and  the  defendants  say  too  low  because 
length  of  haul  and  density  of  traffic  are  not  made  factors  in  the 
computation.  But  we  have  not  found  any  rule  for  the  application 
of  these  factors  to  the  problem. 

Does  the  expense  of  hauling,  plus  terminal  expenses,  vary 
inversely  as  the  density  of  traffic  ?  Does  the  expense  of  the  haul, 
excluding  terminal  expenses,  vary  inversely  as  the  density  ?  The 
interest  on  the  investment,  except  when  increase  of  trackage  be- 
came necessary,  would  be  constant  ?  In  what  ratio  to  the  varia- 
tion of  density  does  the  expense  of  operation  vary  ? 

These  questions  remain  unanswered  by  the  evidence.  So  do 
like  questions  as  to  the  effect  of  length  of  haul.  In  what  ratio 
to  the  variation  of  length  of  haul  does  the  operation  cost  of  the 
ton  mile  vary  ? 

We  know  that  the  length  of  haul  and  density  of  traffic  each 
greatly  affect  the  cost  of  operation  per  ton  mile  and  per  car  mile, 
but  imtil  we  know  the  degree  to  which  they  affect  them,  we  are 
no  nearer  to  the  solution  of  our  problem.  The  carrier's  experts 
must  know  or  they  could  not  fix  rates  intelligently. 

[4]  It  is  argued  on  behalf  of  the  companies  that,  because  the 
Commission  has  now  made  a  new  and  higher  rate,  the  old  rate 
must  be  held  to  be  unreasonably  low.  This  action  on  the  part 
of  the  Commission  may  be  evidence  tending  to  show  the  old  rate 
to  be  too  low,  but  we  cannot  regard  it  as  conclusive,  nor  as  suffi- 
cient to  overcome  the  presumption  that  the  rate  was  correct  when 
made ;  especially  is  this  true  when  the  party  who  claims  the  rate 
to  be  incorrect  has,  within  its  reach  and  control,  the  exact  facts  (or 
ajfe  least  the  best  evidence  of  those  facts)  which  will  determine 
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what  is  the  expense  of  transportation  of  a  ton  of  coal  from  the 
northern  fields  to  this  city. 

The  problem  is  one  of  arithmetic,  the  factors  are  in  the  hands 
of  the  carriers.  If  they  haven't  them,  no  one  has.  Without 
them  we  cannot  say  that  the  rates  fixed  by  the  Commission,  are 
reasonable  or  unreasonable,  confiscatory  or  otherwise.  The  pre- 
sumption is  that  they  are  not  confiscatory.  Therefore,  the  Com- 
mission's rates  must  be  sustained. 


IliUNOIS  PUBLIC  UTILITIES  COMMISSION. 

IN  RE  VALLEY  PARK,  ST.  LOUIS,  &  EASTERN"  RAILWAY 

COMPANY. 

[No.  3822.] 

Certificate  of  convenience  and  necessity -^  Bailroada  ^  Matters  neces' 
sary  to  he  shotcn. 

A  certificate  of  convenience  and  necessity  for  the  construction 
of  a  railroad  was  not  granted  where  it  did  not  appear  that  the  railroad 
was  neoessary  to  or  desired  by  the  public^  or  would  be  a  particular 
convenience  either  to  the  public  or  to  intersecting  railroads,  that  the 
undertaking  had  been  deliberated  fully  and  developed  into  definite  plats 
and  plans,  that  the  applicant  was  able  to  finance  the  undertaking,  that 
the  applicant  was  reasonably  skilful  and  learned  in  the  technique,  and 
that  the  expected  revenue  would  yield  an  equitable  return  to  investors. 

[December  2,  1915.] 

Application  of  the  Valley  Park,  St  Louis,  &  Eastern  Railway 
Company  for  a  certificate  of  convenience  and  necessity  to  con- 
struct and  operate  a  railroad;  denied. 

Shaw,  Commissioner:  The  petitioner  herein,  the  Valley 
Park,  St.  Louis,  &  Eastern  Railway  Company,  a  railroad  cor- 
poration organized  under  the  laws  of  the  state  of  Illinois  for 
the  purpose  of  engaging  in  the  business  of  constructing  and 
operating  a  double-track  railroad  between  Valley  Park,  in  the 
state  of 'Missouri,  in  a  general  northeasterly  direction,  through 
the  entire  state  of  Illinois,  to  a  terminal  beyond  Morocco,  in  the 
state  of  Indiana,  has  filed  an  application  for  a  certificate  of 
convenience  and  necessity  to  authorize  it  to  conatruct  and 
operate  the  aforesaid  railroad. 
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Three  hearings  have  been  held  in  Springfield,  on  May  21, 
1915,  June  15,  1915,  and  July  6,  1915,  respectively,  and  one 
William  G.  Plass,  president  of  the  company,  appeared  at-  each 
hearing  in  support  of  the  application.  From  the  petition  and 
the  evidence  the  nature  of  the  undertaking  may  be  stated  as 
follows : 

At  the  initial  hearing  the  petitioner  indicated  that  its  plans, 
inside  the  state  of  Illinois,  were  to  construet  a  double-track  rail- 
road from  the  so-called  "municipal  bridge"  across  the  Missis- 
sippi river  at  East  St.  Louis,  with  a  connection  to  a  terminal 
belt  in  and  around  the  city  of  East  St.  Louis,  southeasterly  in 
a  nearly  straight  line  to  Belleville,  Mascoutah,  and  Albers, 
thence  northeasterly  through  Breese,  Carlyle,  Keyesport,  and 
Vandalia,  which  is  intended  to  be  the  temporary  eastern  ter- 
minus of  the  railroad.  At  a  future  time  it  is  expected  to 
continue  the  railroad  in  a  general  northeasterly  direction 
through  Cowden,  Shelbyville,  Sullivan,  Arthur,  Sadorus,  Cham- 
paign, Dillsburg,  Clarence,  Cissna  Park,  Ash  Grove,  and 
Watseka  to  the  state  line,  and  into  the  state  of  Indiana.  The 
petitioner  intends  to  divert  considerable  firstKslass  traffic  over 
physical  connections  at  intersections  with  many  existing  rail- 
roads, which  would  find  it  quite  advantageous  to  utilize  the 
lower  grades,  straighter  alignment,  and  shorter  haul  of  the 
proposed  Valley  Park,  St.  Louis,  and  Eastern  Railway. 

At  this  initial  hearing,  there  was  practically  no  evidence 
submitted  to  show  that  the  proposed  railroad  is  to  be  either  a  con- 
venience or  a  necessity  to  the  public.  Xor  was  there  any  proof 
of  the  petitioner's  financial  ability  to  carry  the  project  through 
to  a  successful  completion.  The  petitioner  was  instructed  to  se- 
cure proof  to  substantiate  these  features,  and  the  case  was  con- 
tinued in  order  to  enable  the  petitioner  to  obtain  proper  wit- 
nesses, and  to  produce  proper  plats  and  plans  of  the  proposed 
railroad.  At  the  two  subsequent  hearings,  the  petitioner  failed 
to  introduce  sufficient  evidence  to  show  the  necessity  of  the  pro- 
posed construction. 

In  view  of  the  petitioner's  inability  to  establish  (1)  that  the 
proposed  railroad  is  in  any  manner  necessary  to  the  public,  (2) 
that  the  public  desires  the  proposed  railroad,  (3)  that  the  pro- 
posed railroad  will  be  a  particular  convenience,  either  to  the 

P.U.R.1916A. 


Digitized  by 


Google 


IN  RE  VALLEY  PARK,  ST.  L.  &  E.  R.  CO.  l»17 

general  public  or  to  the  intersecting  railroads,  (4)  that  the  ap- 
plicant is  in  position  properly  to  finance  the  undertaking,  (5) 
that  the  undertaking  has  been  deliberated  fully  and  developed 
into  definite  plats  and  plans,  (6)  that  the  expected  revenue  to 
be  derived  from  operation  of  the  proposed  road  would  return 
to  the  investors  an  equitable  compensation  for  the  capital  in- 
volved, (7)  that  the  promoter  was  reasonably  skilful  and  learned 
in  the  technical  project  about  to  be  undertaken,  as  well  as  other 
reasons  which  appear  in  the  record,  the  Commission  finds  that 
the  granting  of  a  certificate  of  convenience  and  necessity  for 
the  proposed  railroad  in  this  case  is  unwarranted  on  the  show- 
ing made. 

It  is  therefore  ordered  that,  for  the  reasons  stated  hereinabove, 
the  application  in  case  3822  for  a  certificate  of  convenience  and 
necessity  for  the  construction  and  operation  of  a  proposed 
railroad  between  the  cities  of  East  St.  Louis  and  Vandalia,  and 
extending  elsewhere  in,  around,  and  through  the  state  of  Illinois, 
be  and  the  same  is  hereby  denied.    The  case  is  dismissed. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  2d 
day  of  December,  1915. 


ILIilirOIS  PUBIilC  UTILITIES  COMMISSION. 

FAY  E.  CURRANT  et  al. 

V, 

HOMER  ELECTRIC  LIGHT  &  POWER  COMPANY. 
[No.  3887.] 

piscriminaUon  —  Service  —  Electricity  —  Meter  rental  charge. 

1.  A  meter  rental  charge  of  25  cents  per  month  on  meters  costing 
$6.77  unjustly  discriminates  in  favor  of  consumers  who  own  meters, 
since  the  difterence  between  the  meter  rental  charge  and  the  actual 
charge  to  cover  interest  and  depreciation  on  the  value  of  the  meter 
unfairly  increases  the  unit  cost  of  service  to  a  consumer  not  owning  a 
meter. 

JH^crifnination  —  Service  —  Electricity  —  Meter  rental  charges  — • 
Method  of  elimination, 

2.  Discrimination  in  a  meter  rental  charge  was  eliminated  by  re- 
quiring the  utility  to  acquire  all  meters,  and  by  permitting  it  to  lA- 
crease  its  rates  if  the  loss  of  such  charges  would  be  an  undue  burden. 
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Sei*vice '^Electricity-^ Meters '^AcqulMion  of,  hy  utility »^ Termm, 

3.  In  requiring  an  electric  company  to  acquire  meters  owned  hj 
consumers,  it  was  permitted,  in  case  of  puschase,  to  tender  not  leas 
than  the  original  price,  less  7  per  cent  for  each  year  of  installation; 
and  in  case  of  rental,  to  pay  annually  not  to  exceed  7  per  cent  of  tbe 
cost  for  depreciation  and  7  per  cent  for  interest,  provided  the  consumer 
agrees  to  yield  title  after  the  meter  has  been  in  service  for  fifteen  yeara- 
from  date  of  original  installation,  and  that  the  amount  paid  to  him 
shall  not  exceed  $1.60  per  annum. 

Service  —  Electricity «—  Meters  —  Oumership  "by  utility. 

4.  Electric  meters  on  the  premises  of  consumers  should  be  owned 
by  the  utility, 

[November  11,  1916.] 

Complaint  by  citizens  of  the  village  of  Homer  that  the 
charges  of  the  Homer  Electric  Light  &  Power  Company  for 
meter  rental  and  for  street  lighting  are  excessive.  The  meter 
rental  charge  was  found  to  be  discriminatory  and  the  company 
was  ordered  to  acquire  all  meters  and  to  make  no  rental  charge. 
The  complaint  as  to  street  lighting,  which  involved  the  contrac- 
tual obligations  of  the  village,  was  dropped  at  the  initial  hearing, 
pending  further  action  on  the  part  of  the  village  board,  which 
was  not  a  party  to  the  complaint. 

The  appearances  are  set  out  in  the  opinion. 

Shaw^  Commissioner:  The  petitioners  herein,  a  number  of 
citizens  of  the  village  of  Homer,  county  of  Champaign,  have 
filed  a  petition  complaining  that  the  Homer  Electric  Light  & 
Power  Company,  the  respondent  herein,  is  maintaining  an 
exorbitant  "meter  rental"  charge  in  rendering  electric  service 
in  the  said  village  of  Homer  and,  in  addition,  is  charging  an  ex- 
cessive rate  for  street  lighting  service. 

Subsequent  to  certain  preliminary  and  informal  correspond- 
ence, an  initial  hearing  was  held  in  Springfield  on  June  11, 
1915.  In  behalf  of  the  complainants,  Fay  R.  Currant  and 
Harvey  Allison  appeared  and  presented  a  petition,  signed  by 
forty-six  of  the  respondent's  patrons,  who  pray  that  the  Commis- 
sion investigate  this  matter  and  order  the  necessary  relief.  U. 
S.  Thompson,  owner  and  manager  of  the  Homer  Electric  Light 
&  Power  Company,  appeared  in  behalf  of  the  respondent.  In 
order  to  secure  additional  facts,  the  hearing  was  continued  until 
September  20,  1915,  at  SpringfieM,  with  the  same  appearances. 
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From  the  record  in  the  case,  the  nature  of  the  complaint  may 
be  stated  as  follows: 

[1]  The  village  of  Homer  is  a  relatively  small  municipality 
of  about  1,100  population,  of  which  the  respondent  serves  some 
240  consumers  with  electricity.  The  respondent  operates  a 
small  isolated  steam-generating  plant,  furnishes  principally 
night  service,  and  charges,  on  a  block-rate  basis,  15  cents  per 
kilowatt  hour  for  the  primary  consumption,  with  a  minimum 
bill  of  $1  per  month,  plus  an  additional  soKialled  "meter 
rentaF'  charge  of  25  cents  per  month.  The  majority  of  the 
consumers  in  the  village  of  Homer,  particularly  during  the 
summer  season,  require  less  energy  than  is  represented  by  the 
minimum  bill.  A  comparative  few,  approximately  forty,  own 
meters, — ^a  condition  which  virtually  results  in  a  minimum  bill 
of  $1.25  per  month  being  rendered  to  many  residential  consumers 
during  a  large  part  of  the  year.  The  village  of  Homer  is  sup- 
plied also  with  street-lighting  service  at  a  flat  rate  of  $5  per 
month  for  each  250  watt  incandescent  lamp, — a  charge  which 
the  complainants  consider  somewhat  high.  The  complaint  as 
to  street  lighting,  which  involves  the  contractual  obligations  of 
the  village  of  Homer,  however,  was  dropped  at  the  initial  hear- 
ing, pending  further  action  on  the  part  of  the  village  board, 
which,  of  itself,  is  not  party  to  this  cause.  The  petitioners' 
contention  is  confined  strictly  to  the  propriety  of  the  "meter 
rental"  charge,  which,  it  was  aifirmed,  is  incommensurate  with 
a  proper  return  upon  the  original  cost  of  meter.  The  respond- 
ent's defense  consists  principally  of  allegations  to  the  effect 
that,  in  a  small  plant,  such  as  exists  in  the  village  of  Homer,  it 
is  necessary  to  make  "meter  rental'*  charges  in  order  to  secure 
sufficient  revenue  to  equalize  even  the  operating  expenses  alone. 
The  15  cent  rate  of  charge  for  electricity  is  as  high  as  is  per- 
missible under  the  respondent's  franchise  ordinance.  It  is 
claimed  that  an  elimination  of  the  "meter  rental"  charges, 
amounting  to  about  $600  annually,  would  render  the  business 
a  losing  proposition.  A  statement  of  the  respondent's  operating 
expenses  and  its  revenues,  as  filed  with  the  Commission,  bears 
witness  to  the  contention  that  there  is  an  insufficient  remunera- 
tion in  the  business  of  furnishing  electrical  service  in  the  villaj^c 
of  Homer,     The  meter  for  which  rental  is  charged  costs  the 
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respondeixt  $6.77,  and,  when  sold  to  a  consumer,  is  billed  at  $9, 
which  includes  the  labor  charge  of  installation.  Formerly,  when 
electric  meters  were  more  expensive,  the  consumers  were  billed 
$12.50  for  each  meter. 

The  question  of  ^^meter  rental"  charge  has  confronted  this 
Commission  in  several  and  various  aspects.  A  '^eter  rental" 
charge  of  25  cents  per  month  is  not  an  uncommon  practice 
among  the  electric  utilities  operating  in  the  smaller  towns  and 
villages  of  this  state.  The  invariable  defense  of  such  a  charge 
is  tersely  expressed  by,  "We  can't  exist  without  such  an  income." 
A  "meter  rental"  charge  of  25  cents  per  month  is  unjust,  un- 
reasonable, and  unrepresentative  of  the  actual  additional  cost  of 
the  meter  investment  The  "meter  rental"  charge  has  evolved 
from  the  day  when  a  very,  very  few  discerning  consumers  pur- 
chased their  own  electric  meters  in  order  to  gain  the  advantages 
of  reduced  rates  and  of  a  more  definite  measurement  of  energy 
consumption.  The  "meter  rental"  charge  now  is  regarded  as  a 
consumer  charge,  in  addition  to  such  consumer  and  capacity 
charges  as  are  ordinarily  represented  in  the  minimum  bill.  As 
a  consumer  charge,  the  "meter  rental"  is  discriminatory, 
wherever  one  portion  of  the  consumers  own  meters  and  another 
portion  are  furnished  with  meters  by  the  operating  utility — 
discriminatory,  in  that  the  difference  between  the  "meter  rental" 
charge  and  the  actual  charge  to  cover  interest  and  deprefeiation 
on  the  value  of  the  meter  tends  to  increase  unfairly  the  unit 
coat  of  service  to  a  consumer  who  does  not  own  a  meter,  over 
and  above  the  unit  cost  of  service  to  a  consumer  who  more  fortu- 
nately has  purchased  a  meter. 

[2]  Unfair  discrimination,  theoretically  and  practically,  may 
be  overcome  by  placing  all  similar  consumers  on  same  basis  of 
equality.  In  this  particular  case,  the  discrimination  in  the 
"meter  rental"  charge  would  cease  (1)  if  all  the  consumers 
possessed  their  own  meters,  or  (2)  if  the  utility  owned  all  the 
meters.  In  the  village  of  Homer,  the  latter  course  seems  to  be 
the  more  practical,  inasmuch  as  a  minority  of  consumers  own 
meters  at  the  present  time.  The  Commission  considers  that  an 
order  requiring  the  respondent  herein  to  acquire  all  privately 
owned  meters  will  not  inflict  an  unduly  severe  burden  upon  the 

said  respondent,  who  may  acquire  the  privately  owned  meters  by 

P.U.R.IOIGA.  '  \ 


Digitized  by 


Google 


CURRANT  V.  HOMER  ELECTRIC  L.  &  P.  CO.  921 

individual  arrangements  with  such  consumers  as  see  fit  to  dis- 
pose of  their  meters,  either  by  sale  or  by  rental  as  prescribed 
hereinbelow.  At  the  premises  of  those  consumers  who  do  not 
desire  so  to  dispose  of  their  meters,  under  the  terms  stipulated 
hereinbelow,  the  respondent  may  substitute  a  utility-owned  meter. 
Four  months'  time  is  considered  sufficient  for  the  respondent 
either  to  acquire  all  privately  owned  meters  or  else  to  substitute 
utility-owned  meters  in  place  thereof. 

As  to  an  equitable  compensation  for  the  obvious  loss  in  revenue 
which  necessarily  will  be  sustained  by  the  respondent  through 
the  elimination  of  the  '^eter  rental"  charges,  the  Commission, 
upon  a  future  application  by  the  respondent,  will  consider  a 
proper  petition  requesting  authorization  of  an  increase  in  the 
present  rates  for  electric  service  rendered  in  the  village  of 
Homer.  Any  increase  of  rates  naturally  will  be  based  upon  a 
true  inventory  of  the  used  and  useful  electric  properties  in  the 
village  of  Homer,  to  be  submitted  by  the  respondent  herein,  to- 
gether with  a  fair  valuation  of  the  same.  Upon  receipt  of  the 
said  inventory  and  appraisal,  the  Commission  will  analyze  the 
data,  and,  taking  into  consideration  the  respondent's  income  and 
operating  expenses,  will  determine  the  reasonableness  of  such 
rates  as  may  be  applied  for,  all  in  accordance  with  the  terms 
of  the  Public  Utilities  Commission  law  (approved  June  30, 
1913,  and  in  effect  January  1,  1914). 

The  Commission  finds:  (1)  That,  in  the  case  at  bar,  the 
"meter  rental"  charge  of  25  cents  per  month  is  unjustly  and 
unfairly  discriminatory;  and  (2)  that  "meter  rental"  charges 
in  the  village  of  Homer  may  be  eliminated  by  the  respondent 
purchasing,  renting,  or  supplanting  the  present  privately  owned 
meters. 

It  is  therefore  ordered  that,  effective  March  1,  1916,  the 
Homer  Electric  Light  &  Power  Company  shall  cease  to  make  a 
"meter  rental"  charge  of  any  amount  to  any  of  its  consumers. 
Otherwise,  the  rates  of  charge  for  electric  service  shall  be  in 
accordance  with  schedule  now  filed  with  this  Commission,  until 
a  change  in  the  said  schedule  shall  have  been  authorized  by  this 
Commission,  upon  application  and  further  showing  by  the  said 
Homer  Electric  Light  &  Power  Company,  as  indicated  herein- 
above, or  by  other  method  provided  by  law. 
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[3]  It  is  further  ordered  that,  on  or  before  April  1,  101G, 
the  Homer  Electric  Light  &  Power  Company  shall  acquire  all 
the  present  privately  owned  meters,  either  by  purchase  or  by 
rental,  in  so  far  as  it  may  be  possible  to  procure,  such  meters. 
In  case  of  a  purchase  of  a  meter,  the  Homer  Electric  Light  and 
Power  Company  shall  be  permitted  to  tender  a  consumer  not 
to  exceed  the  original  price  paid  for  the  meter  less  7  per  cent 
of  the  cost  new  for  each  and  every  full  year  that  the  meter  has 
been  installed  on  the  said  consumer's  premises.  In  case  of  a 
rental  of  a  meter,  the  Homer  Electric  Light  &  Power  Coinpanv 
shall  be  permitted  to  pay  a  consumer  annually  a  rate  of  return 
not  to  exceed  14  per  cent — 7  per  cent  for  depreciation  and  7 
per  cent  for  interest:  Provided,  That  the  consumer  agrees,  in 
writing,  to  yield  title  in  the  meter  to  the  Homer  Electric  Light 
and  Power  Company  after  the  meter  has  been  in  service  fifteen 
years  from  the  date  of  original  installation;  And  provided 
further  J  That  the  amount  paid  to  a  consumer  shall  not  exceed 
a  total  of  $1.50  per  annum.  In  case  privately  owned  meters 
cannot  be  procured  from  consumers  upon  the  above-stipulated 
terms,  the  Homer  Electric  Light  &  Power  Company,  prior  to 
April  1,  1916,  shall  install,  upon  such  consumer's  premises, 
electric  meters  which  are  owned  by  the  company.  If,  from  any 
cause,  it  becomes  necessary  to  take  a  privately  owned  meter  out 
of  service,  the  same  shall  be  supplanted  by  a  utility-owned 
meter.  All  meters,  whether  owned  by  a  consumer  or  by  the 
company,  shall  be  repaired  and  maintained  henceforth  by  the 
Homer  Electric  Light  &  Power  Company.  No  new  future 
electric  service  shall  be  rendered  through  a  privately  owned 
meter. 

The  Commission  does  not  recognize  the  payment  of  a  rental 
to  the  consumer  as  a  discount  or  reduction  in  a  rate.  The  con- 
sumer who  owns  a  meter  should  pay  the  regular-schedule  rate 
for  the  service  furnished,  and  the  payment  of  a  rental  by  the 
company  to  any  consumer  should  be  handled  as  a  separate  and 
distinct  transaction.  Nor  does  the  Commission,  in  fixing  upon 
7  per  cent  for  interest  and  7  per  cent  for  depreciation,  in  this 
particular  case,  find  that  these  percentages  are  universally  ap- 
plicable to  every  case  which  may  come  before  the  Commission. 

[4]  Individual  ownership  of  electric  meters  fails  to  meet  the 
P.U.R.1916A. 
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approval  of  this  Commisaion^  and  such  ownership  is  to  be  dis- 
•couraged. 

By  order  of  the  Commission^  at  Springfield,  Illinois,  this  11th 
<iay  of  November,  1916. 

Note. — ^A  similar  meter  rental  charge  was  held  to  be  discrimina- 
tory and  ordered  to  be  abated  on  similar  grounds  in  Trego  v.  Economy 
Electric  Light  &  P.  Co.  (111.)  No.  4153,  Nov.  11,  1915. 
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IN  EE  IOWA  FALLS  ELECTKIC  COMPANY. 

CoiMtitutifmal   law  "-Due   process   of   law -^  Franchise   to   construct 
electric  transmission  line -^  Compensation  to  landowners. 

The  granting  of  a  franchise  to  an  electric  utility  to  construct  a 
transmission  line  along  public  highways  and  over  private  lands  with 
the  right  of  ingress  and  egress  over  the  lands,  without  making  provisioi^ 
for  compensation,  does  not  contravene  a  constitutional  prohibition 
against  taking  private  property  for  public  use  without  just  compensa- 
tion first  being  made,  where  the  statutes  have  made  adequate  provision 
for  compensation  to  the  landowners. 

[December  3,  1915.] 

Appmoation  by  the  Iowa  Falls  Electric  Company  for  a  fran- 
chise to  construct  and  operate  a  transmission  line  from  its  plant 
in  Iowa  Falls  via  Dows  to  Belmond  and  from  Iowa  Falls  to 
Wellsburg,  along  public  highways  and  over  private  property, 
together  with  the  right  of  eminent  domain  where  necessary  to 
acquire  the  right  of  way ;  granted. 

By  the  Board:  On  November  6,  1915,  the  Iowa  Falls  Elec- 
tric Company  filed  its  petition  asking  for  a  franchise  to  construct, 
operate,  and  maintfiin  an  electric  transmission  line  from  its  plant 
in  Iowa  Falls,  via  Dows  to  Belmond,  Iowa,  and  from  Iowa  Falls, 
Iowa,  to  Wellsburg,  Iowa.  This  petition  complies  in  all  re- 
spects with  the  statute  in  relation  to  such  matters.  The  notices 
thereof,  and  the  proof  of  notice,  were  all  properly  made  and 
filed  with  this  Commission.  On  November  20,  1916,  Thos.  A. 
Flesena  and  a  number  of  others  filed  protest  or  objections  to  the 

granting  of  such  franchise,  such  protest  being  as  follows : 
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"The  undersigned,  owners  in  fee  and  possessors  of  farm  lands, 
described  opposite  our  names,  subscribed  hereto,  included  in  the 
petition  of  said  electric  light  company,  for  a  franchise  whereby 
to  invade  and  share  the  possession  of  farm  premises,  including 
those  of  the  objectors  herein,  by  establishing,  maintaining,  and 
operating  an  electric  transmission  line  as  a  paramount  right,  to 
the  subordination  of  occupancy  and  farming  rights  of  these 
objectors,  in  contravention  of  §  18,  article  1,  of  the  Constitution 
of  Iowa,  of  a  portion  of  each  of  said  lands,  and  entailing  upon 
objectors  the  expense  of  providing  ways  of  ingress  and  egress 
through  tihe  inclosures,  and  maintaining  the  same,  without  just 
compensation,  protest  to  your  Honorable  Board  against  the  grant- 
ing of  such  franchise,  especially  as  there  is  no  provision  for  com- 
pensation of  owners  of  the  lands  which  the  petitioner  seeks  to 
invade  and  subordinate  to  its  use  and  benefit." 

N"o  other  objection  to  the  granting  of  such  franchise  has  been 
filed.  The  Constitution  of  this  state,  article  1,  §  18,  is  as  fol- 
lows: 

"Private  property  shall  not  be  taken  for  public  use  without 
just  compensation  first  being  made  or  secured  to  be  made  to  the 
owner  thereof,  as  soon  as  the  damages  shall  be  assessed  by  a  jury, 
who  shall  not  take  into  consideration  any  advantages  that  may 
result  to  said  owner  on  account  of  the  improvement  for  which  it 
is  taken." 

Under  this  provision  of  the  Constitution,  the  legislature  of  this 
state,  by  title  10,  chapter  4,  of  the  Code,  provided  for  "taking 
private  property  for  works  of  internal  improvement,"  and  by 
§  1999  provided : 

"If  the  owner  of  any  real  estate  necessary  to  be  taken  for 
either  of  the  purposes  mentioned  in  this  chapter  refuses  to  grant 
the  right  of  way  or  other  necessary  interest  in  said  real  estate 
required  for  such  purposes,  or  if  the  owner  aftid  the  corporation 
cannot  agree  upon  the  compensation  to  be  paid  for  the  same,  the 
sheriff  of  the  county  in  which  such  real  estate  may  be  situated 
shall,  upon  written  application  of  either  party,  appoint  six  free- 
holders of  said  county,  not  interested  in  the  same  or  a  like  ques- 
tion, who  shall  inspect  said  real  estate,  and  assess  the  damages 
which  said  owner  will  sustain  by  the  appropriation  of  his  land 
for  the  use  of  said  corporation,  and  make  report  in  writing  to 
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the  sheriff  of  said  county ;  and,  if  the  corporation  shall,  at  any 
time  before  it  enters  ufo%  said  real  estate  for  the  purpose  of 
constructing  said  railway  pay  to  the  sheriff,  for  the  use  of  the 
owner,  the  sum  so  assessed  and  returned  to  him  as  aforesaid,  it 
may  construct  and  maintain  its  railway  over  and  across  suda 
premises." 

From  this  assessment  of  damages  the  owner  of  the  land  may 
appeal  to  t^e  district  court,  the  manner  of  taking  such  appeal 
being  provided  for  by  §  2009  of  the  Code,  which  is  as  follows : 

^'Either  party  may  appeal  from  such  assessment  to  the  district 
court,  within  thirty  days  after  the  assessment  is  made,  by  giving 
the  adverse  party,  or,  if  such  party  is  the  corporation,  its  agent 
or  attorney,  and  the  sheriff,  notice  in  writing  that  such  appeal 
has  been  taken.  The  sheriff  shall  thereupon  file  a  certified  copy 
of  so  much  of  the  appraisement  as  applies  to  the  party  appealed 
from,  and  said  court  shall  tiy  the  same  as  in  an  action  by  ordi- 
nary proceedings.  The  landowner  shall  be  plaintiff  and  the  cor- 
poration defendant." 

Sections  2000  to  2008,  inclusive,  provide  the  manner  of  serv- 
ice of  notice  and  the  procedure  in  such  condemnation  proceed- 
ing, and  also  show  the  exceptions  or  circumstances  under  which 
private  property  cannot  be  taken  for  public  purposes,  all  of 
which  are  specifically  set  out  in  §  2005,  which  is  as  follows : 

"If  it  appears  from  the  finding  of  the  commissioners  that  the 
dwelling  house,  outhouse,  orchard,  or  garden  of  the  owner  of 
any  land  taken  will  be  overflowed  or  otherwise  injuriously  af- 
fected by  any  dam  or  reservoir  to  be  constructed  as  authorized 
by  this  chapter,  such  dam  shall  not  be  erected  until  the  question 
of  such  overflowing  or  other  injury  has  been  determined  in  favor 
of  the  corporation  upon  appeal." 

Under  these  statutes,  and  the  provision  of  the  Constitution,  as 
above  quoted,  the  supreme  court  of  this  state  has  said : 

"The  right  to  exercise  the  power  of  eminent  domain  in  behalf 
of  railroads  and  other  improvements  of  public  utility  is  recog- 
ni2ed  by  all  courts,  and  denied  by  no  one."  Stewart  v.  Polk 
County,  30  Iowa,  page  9,  1  Am.  Rep.  238, 

In  another  early  case,  the  supreme  court  of  this  state  said : 

"The  power  to  take  private  property  for  public  use  is  one  of 
the  sovereign  powers  of  the  state.     It  is  a  necessary  attribute  of 
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sovereignty  in  the  state,  rather  than  any  reserved  right  in  the 
grant  of  property  to  the  citizen."  NoJl  v.  Dubuque,  B.  &  M.  R 
Co.  32  Iowa,  66. 

And  such  has  always  been  the  holding  of  the  supreme  court 
of  this  state,  and  of  every  state,  so  far  as  we  know,  in  all  such 
matters,  so  far  as  concerns  the  taking  of  property  for  railroads, 
canals,  and  pipe  lines.  And  from  time  to  time,  the  works  of 
internal  improvement  or  public  works  for  which  private  property 
may  be  taken  have  been  added  to,  as,  for  instance,  the  right  to 
dig  a  channel  or  cut  a  ditch  for  the  purpose  of  straightening  the 
course  of  a  stream,  or  to  protect  the  right  of  way  of  a  roadbed, 
for  cemeteries,  etc. 

And  so  it  was  that  the  35th  general  assembly,  by  chapter  174, 
adopted  the  statute  which  is  now  §  2120-N  to  §  2120-T,  Code 
Supplement  1913,  inclusive,  and  which  statute  is  of  easy  access, 
but  too  long  to  be  set  out  in  full  in  this  ruling.  But  it  provided, 
upon  petition  to  the  Railroad  Commission  of  the  state  of  Iowa, 
the  said  Commission  may  grant  to  any  individual  or  corporation 
organized  under  the  laws  of  the  state  of  Iowa,  etc.,  engaged  in 
the  manufacture,  sale,  or  distribution  for  sale  of  electric  current 
for  light,  power,  or  heating  purposes,  the  right  within  the  state, 
except  in  cities  and  towns,  to  erect,  use,  and  maintain  its  trans- 
mission line  for  the  purpose  of  conducting  electricity  for  lighting, 
power,  and  heating  purposes,  along  and  across  any  public  lands, 
highways,  or  the  land  of  any  person,  and  to  acquire  the  neces- 
sary interest  in  real  estate  therefor.  The  statute  then  provided 
the  details  which  should  be  contained  in  said  petition,  and  made 
provision  as  to  notice  of  the  application  for  such  franchise,  fixing 
the  length  of  time  of  the  publication,  making  provision  for  the 
examination  of  the  proposed  route  by  the  Commission,  and  con- 
ferring upon  the  Commission  the  power  to  grant  the  petition, 
either  in  whole  or  in  part,  and  by  implication  giving  it  the  power 
to  refuse  the  petition.     And  §  2120-Q  provides : 

"Any  person  or  corporation  having  secured  the  franchise  pro- 
vided for  in  the  preceding  sections  shall  thereupon  be  vested  with 
the  right  of  emineilt  domain  to  silch  extent  as  may  be  necessary 
and  as  prescribed  and  approved  by  the  Commission,  not  exceed- 
ing 25  feet  in  width,  to  carry  out  the  purposes  of  said  franchise, 
and  in  the  event  agreement  with  the  private  owner  of  lands  as  to 

P.U.R.1916A. 


Digitized  by 


Google 


IX  RE  IOWA  FALLS  ELECTKIC  CO.  1^27 

(liimagcs  caused  by  the  construction  of  said  transmission  line  can- 
not be  made,  the  same  proceedings  shall  be  taken  as  provided  for 
taking  private  property  for  works  of  internal  improvement,  in 
chapter  4,  of  title  10,  of  the  Code,  and  amendments  thereto." 

From  this  it  will  be  seen  that  the  private  property  of  a  person 
can  only  be  taken  for  use  by  the  transmission  line  by  purchase 
from  the  owner,  or  by  compliance  with  the  statutes  of  this  state 
providing  for  the  taking  of  private  property  for  works  of  internal 
improvement,  and  those  statutes  provide  for  due  compensation  to 
be  made  to  the  owner.  Section  2120-T  of  the  Supplement  to  the 
Code,  1913,  provides: 

''Individuals  or  corporations  operating  transmission  lines  con- 
structed under  the  provisions  of  this  act,  or  operating  by  accept- 
ance under  the  provisions  of  this  act,  shall  have  reasonable  access 
to  said  transmission  line  for  the  purpose  of  constructing,  recon- 
structing, enlarging,  repairing,  or  locating  the  poles,  wires,  or 
construction  and  other  devices  used  in  or  upon  said  transmission 
line,  but  shall  pay  to  the  owner  of  such  lands  and  of  crops  thereon 
all  damages  to  said  lands  or  crops  caused  by  entering,  using  and 
occupying  said  lands  for  said  purposes.  Said  damages  shall  be 
payable  annually  at  the  end  of  each  season,  and  shall  be  payable 
in  the  county  where  caused,  but  nothing  herein  contained  shall  be 
construed  to  prevent  the  execution  of  an  agreement  between  said 
operating  company  and  the  owner  of  said  land  or  crops  with  refer- 
ence to  the  use  thereof." 

From  this,  it  certainly  appears  that  the  statutes  of  this  state 
have  made  abundant  provisions  to  recompense  the  owner  of  any 
property  through  which  the  right  of  way  of  any  transmission  line 
may  run. 

It  is  thus  seen  that  instead  of  the  property  being  taken  in 
contraventipn  of  §  18,  article  1,  of  the  Constitution  of  Iowa, 
such  property  is  sought  to  be  taken  in  conformity  with  the 
provi3ions  of  the  Constitution,  and  instead  of  the  landowner  being 
at  the  expense  of  providing  ways  of  ingress  and  egress  for  the 
transmission  company  to  such  lands,  without  compensation, 
abundant  provision  is  made  for  such  compensation.  It  seems 
to  us  that  the  objections  have  been  filed  without  a  fair  under- 
standing of  the  provisions  of  the  laws  of  this  state  for  the  pro- 
tection of  the  landowner,  and  such  objections  are  now  dismissed. 
P.U.R.1916A. 
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CITIZENS  OP  HAMPDEN  AND  BANGOB 

V.  ' 

BANGOR  RAILWAY  &.  ELECTRIC  COMPANY. 

[F.  C.  No.  31.] 

Commissions  —  Jurisdiction  —  Railroads  —  Covered    bridge    obstruct" 
ing  view  of  crossing. 

The  Maine  Commission  has  no  jurisdiction  of  a  complaint  to  re- 
quire a  railroad  to  remove  so  much  of  its  covered  bridge  as  obstructs 
the  view  of  travelers  upon  a  near-by  public  highway  approaching  the 
railroad  grade  crossing,  where  the  bridge  is  constructed  upon  the  rail- 
road's right  of  way,  and  the  use  thereof  does  not  affect  the  rates  or 
character  or  quality  of  service  within  the  statute  (Public  Laws  of  1913, 
chapter  129,  §  41)  giving  regulatory  powers  to  the  Commissions. 

[November  30,  1915.] 

Demurrer  to  a  complaint  by  citizens  that  a  covered  railroad 
bridge  obstructs  the  view  of  travelers  upon  a  highway  approach- 
ing a  grade  crossing ;  sustained. 

By  the  Commission:  Twenty-one  citizens  of  Hampden  and 
Bangor  made,  in  writing,  a  complaint  to  this  Commission.  Upon 
such  complaint  formal  notice  to  the  respondent  was  given  as  re- 
quired by  law.  The  respondent  filed  its  answer  and  demurrer, 
and  a  hearing  upon  the  demurrer  was  had. 

The  complaint  alleges  in  substance  that  in  the  town  of  Hamp- 
den is  a  certain  highway  bridge  crossing  a  stream  known  as  the 
Souadabscook  stream,  and  that  not  far  distant  from  such  high- 
way bridge  the  respondent's  electric  railway  crosses  the  same 
stream,  and  that  the  bridge  over  which  such  railway  passes,  by 
reason  of  the  manner  in  which  it  is  constructed,  obstructs  the 
view  of  persons  passing  over  said  highway  bridge  and  along  the 
highway  beyond  to  and  across  the  tracks  of  the  respondent's  rail- 
way a  short  distance  beyond  the  bridge.  The  railway  does  not 
cross  the  highway  bridge  or  run  along  the  highway,  but  passes 
over  said  stream  on  its  own  right  of  way,  and  crosses  the  high- 
way in  question  at  grade  some  little  distance  from  its  afore- 
mentioned bridge. 

The  complainants  say  that  the  railway  bridge  formerly  existed 
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as  a  somewhat  open  structure,  and  did  not  obstruct  the  view  of 
travelers  along  the  highway  who  were  approaching  the  above- 
mentioned  grade  crossing,  but  that  recently  the  railway  company 
has  converted  its  bridge  into  a  covered  bridge  some  16  feet  in 
height,  and  this  structure  prevents  travelers  from  having  fair 
view  of  the  grade  crossing.  The  complainants  ask  this  Commis- 
sion to  order  the  respondent  to  remove  so  much  of  its  bridge  as 
obstructs  the  view  of  travelers  along  the  highway. 

The  only  section  of  the  utilities  act  under  which  this  petition 
could  have  been  brought  is  §  41,  chapter  129,  Public  Laws  of 
1913,  which  provides  in  substance  that  upon  written  complaint 
against  any  public  utility  by  ten  or  more  persons  that  any  of  the 
rates,  tolls,  charges,  or  schedules  are  in  any  respect  unjustly  dis- 
criminatory, or  that  any  regulation,  measurement,  practice,  or 
act  of  said  public  utility  is  in  any  respect  unreasonable,  insuffi- 
cient, or  unjustly  discriminatory,  or  that  any  service  is  inade- 
quate or  cannot  be  obtained,  the  Commission  may  investigate  and 
make  proper  orders.  It  will  be  seen  that  the  provisions  of  this 
section  relate  entirely  to  the  incidents  of  the  service  which  the 
utility  is  rendering  to  the  public  by  means  of  the  facilities  which 
it  is  employing  in  its  service  to  the  public,  and  the  respondent 
claims,  in  support  of  its  demurrer,  that  the  petitioners  do  not 
allege  any  failure  upon  the  part  of  the  respondent  to  fully  com- 
ply with  the  law  with  reference  to  its  service'  to  the  public,  but 
rather  complains  that  a  certain  structure  employed  by  it  con- 
stitutes an  obstruction  to  travel  upon  a  public  highway;  and 
that,  if  such  structure  does  constitute  an  obstruction  to  travel 
upon  a  public  highway,  this  Commission  is  not  the  proper  court 
in  which  to  determine  and  remedy  that  condition  of  affairs.  It 
is  also  claimed  by  the  respondent  that  the  situation  would  be 
different  if  the  railway  occupied  the  bridge  also  used  by  the 
public  as  a  highway,  or  if  the  conditions  existing  at  a  grade 
crossing  were  under  consideration. 

We  are  unable  to  see  how  this  railway  bridge,  fashioned  as  it 
is,  has  anything  to  do  with  "the  rates,  tolls,  charges,  or  schedules ; 
the  regulations,  measurements,  practices,  or  acts;  or  the  inade- 
quacy of  the  service"  of  the  respondent  company.  The  peti- 
tioners do  not  claim  such  to  be  the  case,  but  merely  complain 
that  the  bridge  is  an  obstruction  which  renders  travel  along  the 
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highway  inconvenient  or  unsafe.  Over  this  matter  we  have  no 
jurisdiction.  We  have  no  jurisdiction  over  the  highways,  as 
such,  and  only  in  cases  where  a  public  utility  is  occupying  a 
highway  and  some  of  its  practices  thereon  constitute  a  menace  to 
the  public.  Where  a  public  utility  is  using  a  structure  upon  its 
own  private  property,  and  such  use  does  not  affect  the  rates  or 
character  or  quality  of  its  service  as  defined  in  the  above-named 
§  41,  we  have  no  jurisdiction  to  go  outside  and  determine  that 
such  structure  is  or  is  not  a  menace  to  travel  upon  a  public  way 
over  which  we  have  no  jurisdiction  or  control.  The  courts  of 
our  state  will  remedy  this  situation  upon  proper  proceedings, 
if  the  facts  and  circumstances  make  such  remedy  necessary. 


BIAINE  PUBLIC  UTILITIES  COMMISSION. 

IN  EE  CENTRAL  MAINE  POWER  COMPANY. 

£U-76.] 

Consolidation,  merger,  and  sale  —  Acquisition  of  capital  sio<^  —  Con^ 
sent  of  Commission -^  Statutory  aiUhority, 

1.  Special  legislation  authorizing  a  Maine  electric  utility  to  pur- 
chase and  hold  shares  of  the  capital  stock  of  another  is  amended  by 
implication  by  §  38  of  the  Public  Utilities  act  only  to  the  extent  of  re- 
quiring the  consent  of  the  Commission. 

Valuation ^^ Franchise^ Purchase  of  capital  stoch, 

2.  No  consideration  was  given  to  the  value  of  the  franchise  of  an 
electric  utility  in  a  stock  purchase  case. 

Valuation -'Going  value -^  Purchase  of  capital  stock. 

3.  An  electric  utility  has  a  substantial  going  value  that  may  be 
considered  in  a  stock  purchase  case,  where  it  appears  that  the  seller 
has  an  established  business,  well  past  the  development  stage,  that  has 
earned  $512,261.53,  gross,  and  $312,080.56,  net,  in  the  last  five  years, 
and  that  dividends,  after  setting  aside  5  per  cent  of  gross  income  to 
depreciation,  have  averaged  5.67  per  cent  on  the  capital  stock. 

Security  issues -^  In  general '^  Gttaranty  of  payment, 

4.  Capital  stock  of  one  utility,  purchased  by  another,  through  an 
issue  of  bonds  secured  by  a  mortgage  also  covering  another  issue,  was 
required  to  be  deposited  with  the  trustee  to  contribute  to  the  security. 

Consolidation,  merger,  and  sale -^  Acquisition  of  capital  stock  ^^PrO" 
tection  to  service  and  security  holders. 

5.  An  electric  utility  was  authorized  to  purchase  the  whole  or  a 
majority  of  the  capital  stock  of  another  utility,  where  it  appeared  that 
the  consolidation  would  not  interfere  with  the  existing  adequate  service 
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given  hj  both  utilities  and  the  ability  of  the  purchaser  to  meet  the 
obligations  of  existing  security  holders. 

[NoYonber  30,  1915.] 

^Application  of  the  Central  Maine  Power  Company  for  au- 
thority to  purchase  the  whole  or  a  majority  of  the  capital  stock 
of  the  Bath  &  Brunswick  Light  &  Power  Company ;  granted. 
Appearances :  Harvey  D.  Eaton  for  petitioner. 

By  the  Commission:  Petition  by  the  Central  Maine  Power 
Company,  an  electrical  company  organized  under  chapter  129, 
Private  and  Special  Laws  of  1905,  as  the  Messalonskee  Electric 
Company,  and  thereafterward  taking  its  priesent  name  (chapter 
288,  Private  and  Special  Laws  of  1911)  for  authority  to  pur- 
chase the  whole  or  a  majority  of  the  capital  stock  of  the  Bath  & 
Brunswick  Light  &  Power  Company,  an  electrical  company  in- 
corporated under  the  laws  of  Maine,  and  authorized  to  do  busi- 
ness in  the  counties  of  Androscoggin,  Cumberland,  and  Sagada- 
hoc. The  petition  was  dated  November  10,  1915,  and  was  set 
for  hearing  at  Bath  on  the  18th  day  of  November,  1915.  Notice 
was  ordered  by  publication  in  two  issues  each  of  the  Daily 
Kennebec  Journal,  the  Portland  Daily  Press,  and  the  Bath  Daily 
Times.     The  hearing  was  held  and  notice  proved  as  ordered. 

The  petitioner  has  entered  into  a  written  contract  with  the 
following  persons  for  the  purchase,  subject  to  the  approval  of 
this  Commission,  of  the  number  of  shares  of  the  capital  stock  of 
said  Bath  &  Brunswick  Light  &  Power  Company  set  against 
their  respective  names,  to  wit : 

Charles  Sumner  Cook 821  shures 

Arthur  S.  Bosworth  400  " 

George  F.  West 400  " 

Ernest  J.  Eddy 140  " 

Joseph  W.  Symonds 66  " 

Charles  L.  Hutchinson 56  " 

Constant  Southworth 250  " 

Samuel  C.  Manley   690  ** 

William  D.  Sewall  392  " 

This  makes  a  total  of  3,115  shares  of  the  par  value  of  $100 
per  share.  The  total  capital  stock  outstanding,  all  common,  con- 
sists of  5,700  shares.  The  contract  provides  that  the  petitioner 
shall  also  purchase  on  the  same  terms  ^^all  other  shares  of  the 
capital  stock  of  said  Bath  &  Brunswick  Light  &  Power  Company 
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which  may  be  offered  to  it  by  the  holders  thereof,  within  sixty 
days  from  the  date  of  the  permit  from  the  Public  Utilities  Com- 
mission of  Maine  to  the  purchaser,  authorizing  it  to  acquire  said 
stock."  The  transaction  contemplates  the  acquisition  of  not  less 
than  3,115  shares,  and  any  number  from  that  to  the  above  tottJ 
amount  outstanding. 

The  price  to  be  paid  is  $100  per  share,  payable  75  per  cent 
in  cash  and  25  per  cent  in  the  preferred  6  per  cent  capital  stock 
of  the  purchasing  corporation,  at  par,  with  the  option  open  to 
any  selling  stockholder  or  stockholders  to  take  50  per  cent  of 
said  selling  price  in  cash  and  50  per  cent  in  such  preferred  stock 
at  par,  less  an  allowance  of  2i  per  cent  of  the  face  value  of  such 
preferred  fetock  as  selling  cost, — ^more  directly  stated,  50  per 
cent  in  cash  and  50  per  cent  in  preferred  stock  at  97-J.  The 
funds  required  to  effect  the  purchase  are  intended  to  be  secured 
through  an  issue  of  preferred  stock  and  mortgage  bonds,  peti- 
tion for  which  was  heard  at  the  same  time,  and  is  discussed  in 
Ee  Central  Maine  Power  Co.  U  No.  77.  A  copy  of  the  contract 
is  attached  to  the  petition. 

In  determining  whether  the  prayer  of  the  petitioner  shall  be 
granted,  and,  if  so,  under  what  conditions,  the  Commission  is 
concerned  principally  with  three  questions : 

1.  The  legal  right  of  the  Central  Maine  Power  Company  to 
acquire  and  hold  such  stock ; 

2.  Its  probable  effect  (a)  upon  the  petitioner's  capacity  to 
serve  its  present  territory,  and  (b)  to  meet  its  obligations  to 
present  security  holders ;  and 

3.  Its  effect  upon  the  ability  of  the  Bath  &  Brunswick  Com- 
pany to  serve  its  territory. 

[1]  1.  The  petitioner  is  authorized  under  chapter  104,  Pri- 
vate and  Special  Laws  of  1907,  to  "purchase  and  hold  shares  of 
the  capital  stock  of  other  electric  companies  in  Maine."  Section 
38  of  the  Public  Utilities  act,  by  implication,  amends  this  only 
to  the  extent  that  the  corporation  may  no  longer  exercise  the 
right  without  the  consent  of  this  Commission. 

[2-5]  2.  Bearing  upon  the  other  issues  involved,  the  peti- 
tioner offered  the  testimony  of  Augustus  Nickerson,  C.  P.  A.  of 
Boston,  who  examined  the  accounts  of  the  Bath  &  Brunswick 
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Light  &  Power  Company,  and  presented  written  statements  of 
his  deductions  therefrom,  and  of  James  H.  Manning,  head  of 
the  hydraulic  department  of  the  Stone  &  Webster  Engineering 
Corporation,  who  had  made  a  physical  examination  of  the  prop- 
erties of  the  company,  and  an  estimate  of  its  value.  We  feel 
that  this  matter  is  one  of  sufficient  importance  to  justify  a  some- 
what full  statement  of  facts  touching  the  financial  and  physical 
condition  of  the  company,  although  it  should  be  distinctly  under- 
stood that  no  finding  or  order  of  the  Commission  in  this  peti- 
tion shall  have  any  force  whatever  in  any  future  proceeding  to 
determine  values  for  rate-making  purposes  or  otherwise,  and  all 
persons  are  to  govern  themselves  accordingly, 

(a)  While  there  may  be  some  diversion  of  power  from  the 
present  sources  of  the  Central  Maine  Power  Company  for  the 
more  economical  supply  of  the  Bath  and  Brunswick  territory, 
the  testimony  shows  that  the  former  company  has  ample  natural 
resources  for  development  for  this  purpose,  and  that  it  will  not 
interfere  with  the  adequate  service  of  its  own  territory. 

(b)  The  principal  phase  of  this  question  is  the  effect  upon 
the  financial  condition  of  the  purchasing  company.  The  fol- 
lowing condensed  balance  sheet  of  the  Bath  &  Brunswick  Light 
&  Power  Company  as  of  September  30,  1915,  is  founded  upon 
Mr.  JT ickerson's  report : 

Assets. 

Plant  and  franchise $1,119,218.31 

Materials  and  supplies   13,661.24 

Cash  and  receivables  43,f»50.84 

Other  asseta    3,502.67 

Total    $1,179,933.06 

Liabilities, 

Capital  stock $570,000.00 

Bonds    526,000.00 

Floating  debt 1,212.26 

Accrued  interest  and  taxes 7,095.32 

Reserve  for  depreciation   34,175.06 

Surplus 42,450.43 

Total    $1,179,933.06 

This  shows  a  book  value  for  the  capital  stock  slightly  in  excess 
of  par. 

The  report  of  Stone  &  Webster,  presented  through  Mr. 
Manning,  gives  estimated  cost  to  reproduce,  including  working 
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capital  and  water  rights,  but  without  any  allowance  for  depre- 
ciation, condensed  from  detailed  statement: 

Structural  value  of  plant $693,000.00 

Overhead  charges   160,000.00 

Working  capital   30,000.00 

Water  rights,  owned,  exclusive  of  structures 250,000.00 

Total    $1,133,000.00 

This  estimate  exceeds  the  total  of  the  above  liabilities  ex- 
clusive of  reserve  for  depreciation  and  surplus.  It  does  not  take 
into  consideration  franchise  or  "going''  values. 

While  it  is  generally  agreed  that  a  franchise  is  property,  its 
value  when  applied  to  a  public  utility  is  somewhat  problematical, 
even  in  cases  of  this  sort.  If,  as  appears  to  be  conceded,  it 
cannot  be  considered  as  a  basis  for  making  rates,  and  if  rates  are 
to  be  measured  by  the  value  of  the  property,  rather  than  the 
value  of  the  property  determined  by  the  rates  at  any  time  in 
force,  it  would  appear  to  follow  that  in  the  last  analysis  about 
all  the  value  that  can  be  attributed  to  a  franchise,  even  for  sell- 
ing purposes,  is  the  negative  assurance  that  the  owner  of  the 
physical  plant  will  not  be  prevented  from  using  it  for  the  purpose 
for  which  it  is  intended. 

In  any  event,  the  appraiser  has  not  considered  this  element, 
and  we  do  not  do  so  for  present  purposes.  That  the  property 
has  a  substantial  "going''  value  is  clear.  It  is  an  established 
business,  well  past  the  development  stage,  which  in  the  last  five 
years  »has  earned  $512,261.53,  gross,  and  $312,080.56,  net.  Its 
dividend  earnings,  after  setting  aside  5  per  cent  of  gross  income 
to  depreciation,  have  averaged  5.67  per  cent  on  its  capital  stock, 
and  were  in  excess  of  5  per  cent  for  the  last  fiscal  year.  We 
believe  that  the  business  can  be  substantially  increased  by  ag- 
gressive management,  and  that  the  operation  of  the  two  cor- 
porations together  will  effect  important  economies. 

It  does  appear  that  the  Central  Maine  Power  Company  now 
has  outstanding  its  first  mortgage  5  per  cent  bonds  due  November 
1, 1939,  to  the  amount  of  $2,675,000,  under  a  mortgage  authoriz- 
ing an  issue  of  $5,000,000  in  all.  It  is  proposed  to  issue  fur- 
ther bonds  under  that  mortgage  to  procure  a  part  of  the  funds 
with  which  this  purchase  is  to  be  made.  Such  additional  bonds 
will  share  with  those  now  outstanding  in  the  protection  of  the 
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property  by  which  they  are  secured.  There  should  be  no  doubt 
that  the  property  acquired  in  part  by  such  additional  issue  is 
placed  where  it  will  contribute  to  said  security.  This  will  be 
provided  for  in  the  order  following  this  statement. 

3.  The  evidence  appears  to  warrant  the  conclusion  that  the 
territory  occupied  by  the  Bath  &  Brunswick  Light  &  Power  Com- 
pany will  be  as  well  served  with  the  control  of  that  company 
lodged  in  the  Central  Maine  Power  Company  as  at  present. 
While  the  hearing  was  widely  advertised  and  held  in  the  city  of 
Bath,  no  one  appeared  in  opposition  to  the  petition. 

Now,  therefore,  on  petition  of  the  Central  Maine  Power  Com- 
pany, a  public  utility  organized  and  existing  under  the  laws  of 
this  state,  for  authority  to  purchase  the  capital  stock  of  the  Bath 
&  Brunswick  Light  &  Power  Company,  a  certain  other  public 
utility  so  organized  and  existing,  after  public  notice  and  proof 
thereof  and  on  public  hearing  and  mature  consideration,  it  ap- 
pearing that  said  purchase  is  otherwise  lawful  and  consistent 
with  the  public  welfare,  it  is 

Ordered,  Adjudged,  and  Decreed 

First.  That  the  Central  Maine  Power  Company  be,  and  it 
is  hereby,  authorized  to  purchase  not  less  than  a  majority  part, 
to  wit,  not  less  than  2,851  shares  of  the  capital  stock  of  the  Bath 
&  Brunswick  Light  &  Power  Company,  of  the  par  value  of  $100 
per  share,  at  par,  and  to  pay  therefor  76  per  cent  of  said  pur- 
chase price  in  cash  and  25  per  cent  thereof  in  its  preferred  6 
per  cent  capital  stock  at  par,  with  the  option  to  any  selling  stock- 
holder or  stockholders  to  demand  and  receive  for  his  or  their 
stock  50  per  cent  thereof  in  cash  and  the  balance  in  said  preferred 
stock  at  97i  per  cent  of  its  par  value. 

Second.  That  all  capital  stock  so  purchased  shall  immediate- 
ly, as  and  when  purchased,  be  assigned  and  delivered  to  the  State 
Street  Trust  Company,  of  Boston,  Massachusetts,  trustee  undo 
mortgage  indenture  made  by  said  Central  Maine  Power  Com- 
pany, March  28,  1910,  as  of  November  1,  1909,  as  additional 
security  for  bonds  now  or  hereafter  outstanding  thereunder  in 
accordance  with  the  terms  and  conditions  thereof. 

Third.  That  said  Central  Maine  Power  Company  report  to 
this  Commission  in  detail,  supported  by  the  affidavit  of  one  of  its 
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principal  officers,  its  doings  hereunder  within  seventy  days  from 
the  date  hereof,  and  otherwise  if  and  as  required. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  30th  day  of  November,  ▲.  d.  1915. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 
B.  Skelton,  Chas.  W.  Mullen. 


NEBRASKA  STATE  RAILXVAT  COMMISSION. 

IN  BE  BROKEN  BOW  GAS  COMPANY. 

[Application  No.  2327.] 

Valuatioti'^  Plant  as  an  entirety -- Book  charges '^  Security  issues. 

1.  The  property  of  a  gas  company  was  considered  as  a  whole  in 
valuing  it  for  the  purpose  of  authorizing  an  issue  of  securities  in  pay- 
ment therefor,  where  the  value  of  any  of  the  different  classes  of  prop* 
erty  could  not  be  ascertained  from  the  book  charges. 

Valuation'^ Gas  plant -^ Cost  of  supplies ^-^ Preliminary  operation. 

2.  The  cost  of  coal,  coke,  and  oil  in  the  manufacture  of  gas  used  in 
trying  out  plant  machinery,  testing  the  mains,  and  getting  the  plant  in 
shape  for  commercial  operation,  will  be  considered  as  part  of  the  cost 
of  constructing  a  gas  plant. 

Valuation  "^  Gas  plant  ^^  Blanket  allo%t>anoe. 

3.  In  ascertaining  the  value  of  a  gas  plant  for  the  purpose  of  au- 
thorizing an  issue  of  securities  in  payment  therefor,  an  allowance  of 
$4,200.67  was  held  sufficient  to  cover  financing,  contractors'  profit,  pat- 
entees' profit  on  special  equipment,  and  working  capital,  where  the 
money  expended  by  the  vendor  in  building  and  equipping  the  plant  plus 
the  present  value  of  mains  purchased  from  the  original  owner  amounted 
to  $15,799.33. 

Security  issues  ^  Purpose '^  Acquisition  of  plant. 

4.  A  gas  company  was  authorized  to  issue  $12,000  par  value  of 
stock  and  $8,000  par  value  of  bonds  in  payment  for  a  plant  of  an  as- 
certained value  of  $20,000,  where  the  revenues  would  be  sufficient  for 
normal  operating  expenses,  maintenance  and  depreciation,  and  fixed 
charges  on  a  reasonable  amount  of  funded  debt. 

Depreciation  —  Gas  plant  —  Percentage, 

5.  An  annual  allowance  of  not  less  than  8  per  cent  of  the  capital- 
ized value  of  a  gas  plant  was  held  necessary  to  provide  for  current 
repairs  or  maintenance  and  depreciation. 

[November  9,  1916.] 

Appmoation  of  the  Broken  Bow  Gaa  Company  for  authority 
to  issue  $20,000  par  value  of  common  stock  and  $17,264  par 
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value  of  6  per  cent  fifteen-year  bonds  in  payment  for  a  plant; 
authority  granted  to  issue  stock  to  the  amount  of  $12^000  and 
bonds  to  the  amount  of  $8,000,  the  value  of  the  plant  being  fixed 
at  $20,000. 

By  the  Commission:  The  applicant  herein  incorporated  un- 
der the  laws  of  Nebraska  January  25,  1915,  with  an  authorized 
capital  of  $20,000,  is  empowered  under  its  articles  to  buy,  own, 
and  operate  a  gas  plant  in  the  city  of  Broken  Bow,  Nebraska, 
and  in  particular  to  acquire  the  gas  plant  and  business  now  owned 
and  operated  in  Broken  Bow  by  the  Gas  Construction  Company 
of  Omaha. 

The  petitioner  applied  for  authority  to  issue  its  common  stock 
in  the  amount  of  $20,000  par  value  and  its  6  per  cent  twenty- 
year  first-mortgage  bonds,  in  the  amount  of  $10,000  par  value. 
The  applicant  amended  its  petition,  changing  the  amount  of  stock 
prayed  for  to  $17,264  par  value,  and  the  period  of  the  bonds 
from  twenty  to  fifteen  years. 

The  above  stock  and  bonds  are  to  be  transferred  by  the  peti- 
tioner to  the  Omaha  Gas  Construction  Company  in  full  payment 
for  the  gas  plant  at  Broken  Bow,  with  the  exception  of  three 
shares  of  stock  to  be  held  by  the  original  incorporators. 

In  connection  with  the  application  and  made  a  part  thereof  the 
petitioner  has  filed  copies  of  the  articles  of  incorporation  and 
by-laws,  an  inventory  of  the  property  to  be  purchased,  the  permit 
under  which  the  Omaha  Gas  Construction  Company  has  pro- 
ceeded, and  an  ordinance  or  franchise  under  which  the  applicant 
proposes  to  operate. 

The  applicant's  inventory  shows  a  value  of  the  fixed  property, 
merchandise,  supplies,  and  accounts  receivable  of  $31,854.30. 
The  Commissioner's  engineer  made  an  appraisal,  based  oa  an 
inspection  and  check  of  the  property  involved,  and  reported  a 
present  value  of  $23,575,  which  included  the  gas  generator  at  the 
applicant's  estimate  of  $5,500,  accepted  subject  to  verification. 
The  engineer's  appraisal  differs  from  the  applicant's  estimate 
particularly  as  to  the  building  site  listed  at  $500,  main  building 
$2,000,  and  the  gas  mains  at  $11,616,  his  appraisal  showing 
values  of  $250,  $1,550,  and  $4,995,  respectively,  for  these 
items.     The  difference  as  to  the  mains  being  accounted  for  by 
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the  fact  that  he  included  in  his  report  only  the  actual  amount  of 
mains  in  service  at  the  time  of  the  appraisement 

In  course  of  the  hearing  on  the  matter  the  applicant  was  di- 
rected to  submit  to  the  Commission  a  detailed  statement  of  the 
money  actually  spent  by  the  Omaha  Gas  Construction  Company 
in  building  and  equipping  the  plant.  Then  the  applicant  filed  a 
sworn  statement  showing  the  investment  in  the  property  to  be 
$20,676.63.  However,  this  did  not  include  any  charges  for  the 
mains  which  were  purchased  by  the  construction  company  and 
are  to  be  paid  for  in  the  stock  of  the  Broken  Bow  Gas  Company. 

The  Commission's  accountant  was  directed  to  examine  the 
books  of  the  construction  company  and  report  the  charges  found 
thereon  against  the  Broken  Bow  Gas  Company.  This  report 
shows  total  charges  in  the  amount  of  $10,804.33  representing 
money  actually  expended. 

The  following  comparative  statement  shows  the  values  claimed 

for  the  different  items  of  property  in  the  applicant's  inventory, 

also  the  statement  of  money  invested  submitted  by  the  company, 

and  the  charges  on  the  books  of  the  Gas  Construction  Company 

as  found  by  the  Comjnission's  accountant: 
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Inventory  of 
Property 


Statement  of 
Money  Inr'B'd. 


Oharges  on 
Books. 


Real  Estate  and  Buildings : 

Building  Site 

Buildings 

Additional  Building  Materials. 
Office  fixtures,  etc 


Gas  Generating  Plant : 

Generator 

Steel 

•'         Fire  Brick 

Hood  

Boiler 

Compressor  <&  Blower 

Gasolene  Engine 

Oil  Tanks , 

Pumps,  Pipe,  Fittings 

Miscf.  Macn'y  <fc  Supplies 

Purifier 

Steel  for  Purifier 

Pressure  Tank  

Pressure  Governors 

Gauge  Board  and  Instruments. 

Steel  for  Gauge  Board 

Relief  Holder 

Steel  for  Holder 

Freight 

Labor 

Supt.  Salary 

Supt.  Expenses  

Omaha  Struct.  Steel  Works  . . . 


Ga«  Distributing  Plant : 

Mains 

Service  Connections . . 
Meters 


Organization  Expenses: 

Expense  Securing  Franchise. 
Home  Office  Expenses ....,,. 


Total  Gas  Plant : 


Working  Capital : 
Gas  Ranges,  Heaters,  Irons,  Lamps 

etc 

Coal,  Coke  and  Oil 

Accounts  Receivable 


Total  of  Property; 


$  500.00 
2,260.00 

83.50 


92,883.50 
$5,500.00 


400.00 
350.00 
300.00 
525.00 
535.00 
98.80 
500.00 

900.00 
300.00 
350.00 

2,000.00 


12,258.80 

8,860.00 

1,150.00 

948.60 


10,978.60 
750.00 


750.00 
926,820.90 


945.40 
402.00 
950.00 


$  257.00 
1,150.00 


$1,407.00 
$3,500.00 


145.00 
100.00 
160.00 
145.25 
3,471.79* 

450.00 

750.00 

75.00 

1,900.00 

871.19 
3,087.53 

.1,826.37 


16,482.13 


137.50 


137.50 


760.00 
1,900.00 


2,650.00 
$20,676.63 


2,297.40 
$28,118.80 


$20,676.63 


$    257.00 

1,150.00 

34.52 


$1,441.52 


600.00 
104.50 
3.50 
145.00 
118.35 


778.73 
149.97 

150.00 

525.00 

66.50 

25.00 

400.00 

509.17 

506.93 

1,044.65 

1,498.11 

4.00 


6,6^.41 


295.88 


295.88 


8.96 


8.96 
$8,376.77 


$1,799.97 
628.59 


2,428.56 
$10,804.33 


*  In  statement  of  money  invested,  the  stock  of  stoves,  heaters,  lamps, 
fixtures,  coal,  coke,  oil«  etc..  is  included  in  the  item  of  "pipe  and  fittings."  • 
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[1]  In  comparing  the  amount  set  up  in  the  construction  com- 
pany's statement  of  money  invested  for  the  various  items  with 
the  corresponding  charges  as  shoven  by  their  books,  it  is  plain 
that  the  amounts  are  not  the  same,  except  in  a  few  instances. 
Various  amounts  appear  in  the  investment  statement  for  which 
no  separate  charges  show  in  the  accountant's  report,  and  the 
accountant's  report  contains  items  that  are  not  set  out  separately 
in  the  applicant's  statement.  It  appears  that  the  accountant 
took  the  classification  of  expenditures  as  shown  by  the  accounts, 
while  the  applicant  classified  its  investment  with  respect  to  the 
diiferent  classes  of  property.  The  accountant's  report  shows 
$708  charged  to  the  generator.  It  appears  that  the  $708  in- 
cludes only  the  cost  of  the  materials  in  the  generator,  and  con- 
tains no  amount  paid  for  the  labor  of  assembling,  transporting, 
and  installing  the  machine,  and,  furthermore,  there  is  no  infor- 
mation as  to  the  cost  of  the  pipe  and  fittings  necessarily  used  in 
connecting  it  with  the  plant.  These  items  of  labor,  freight,  and 
fitting  are  charged  in  lump  sums,  which  have  not  been  allocated. 
It  follows  that  the  Commission  cannot  determine  from  the  state- 
ment of  book  charges  the  value  of  any  of  the  different  classes  of 
property.  Therefore,  the  Commission  will  consider  the  property 
as  a  whole.  The  $10,804.33  reported  by  the  Commission's  ac- 
countant covers  only  the  direct  cost  of  labor,  material,  and  equip- 
ment that  went  into  the  property  exclusive  of  the  mains,  and 
includes  only  those  general  expenses  actually  paid,  and  contains 
no  items  representing  profits. 

[2]  It  is  noted  that  the  above  amount  includes  the  cost  of- coal, 
coke,  and  oil,  which  are  used  in  the  manufacture  of  gas.  It  ap- 
pears that  they  were  purchased  between  October,  1914,  and 
March,  1915,  and  certain  portions  of  the  plant  were  put  in 
operation  sometime  in  November,  1914,  but  it  was  not  completed 
and  put  in  full  operation  until  May  1,  1915.  It  follows  that  a 
considerable  portion  of  these  materials  was  used  in  trying  out 
the  machinery,  testing  the  mains,  and  getting  the  plant  in  shape 
for  commercial  operation.  This  use  of  supplies  will  be  consid- 
ered as  a  part  of  the  cost  of  construction.  If  any  of  this  ma- 
terial remained  on  hand  when  the  plant  was  put  in  operation, 
we  do  not  know  how  much,  but  we  have  no  reason  to  believe  that 
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it  was  more  than  the  normal  supply  which  must  be  kept  by  the 
operating  company. 

[3]  The  book  accounts  of  the  construction  company  make 
no  allowance  for  contractors'  profits,  nor  profits  to  which  it  is 
entitled  as  owner  of  the  patents  on  the  equipment  used  in  install- 
ing the  plant,  nor  cost  of  financing,  nor  the  reasonable  value  of 
the  mains  purchased  from  the  original  owner. 

The  money  actually  expended  by  it,  to  wit,  $10,804.38,  plus 
the  present  value  of  the  mains,  to  wit,  $4,995,  as  found  by  the 
engineer,  totals  $15,799.33.  An  allowance  of  $4,200.67  to  cover 
the  items  of  financing,  contractors'  profit,  patentees'  profit  on 
special  equipment,  and  working  eapital,  is  conservative.  The 
resulting  total  of  $20,000  in  stocks  and  bonds,  the  Commission 
finds  upon  consideration  of  the  evidence  and  the  reports  of  its 
engineer  and  accountant  is  reasonably  required  for  the  purposes 
of  the  applicant. 

[4]  The  testimony,  together  with  the  estimate  of  revenues 
and  expenses  reported  by  the  Commission's  engineer  based  on  a 
careful  study  of  the  operating  conditions  at  Broken  Bow,  shows 
revenues  that  should  be  suflicient  to  provide  for  normal  operating 
expenses,  maintenance  and  depreciation,  and  fixed  charges  on 
reasonable  amount  of  funded  debt.  Therefore,  the  Conomission 
will  authorize  the  amount  of  $12,000  in  common  stock,  and 
$8,000  in  bonds. 

[5]  From  the  information  before  the  Commission,  we  find 
that  8  per  cent  per  annum  is  a  reasonable  rate  for  maintenance 
and  depreciation  during  the  life  of  the  property,  and  that  rate 
will  be  applied  in  this  case  until  it  is  made  to  appear  that  a 
change  is  necessary  or  desirable. 

ORDER. 

It  is  therefore  ordered  that  the  Broken  Bow  Gas  Company  be 
and  the  same  is  hereby  authorized  to  issue  its  capital  stock  in  the 
amount  of  $12,000,  par  value,  and  its  first  mortgage,  fifteen- 
year,  6  per  cent  gold  bonds  in  the  amount  of  $8,000,  face  value ; 
$11,700  of  said  stock,  and  all  of  said  bonds  to  be  issued  to  the 
Gas  Construction  Company  of  Omaha,  Nebraska,  in  full  pay- 
ment for  the  complete  gas  plant  now  in  operation  at  Broken 
Bow,  Nebraska. 
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It  is  further  ordered  that  the  petitioner  be  and  the  same  is 
hereby  directed  to  set  aside  annually,  out  of  its  operating  income, 
an  amount  not  less  than  8  per  cent  of  the  capitalized  value  of  its 
property  ($20,000),  which  amount  shall  be  used  only  for  cur- 
rent repairs  or  maintenance  and  renewals  of  the  property  on 
account  of  depreciation. 

Nebraska  State  Railway  C!ommission,  by  Henry  T.  Clarke^ 
Jr.,  Chairman. 


NEW  YORK  PtJBMC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

IN  EE  THIRD  AVENUE  BEIDGE  COMPANY  et  al. 

[Cases  Nos.  1435,  1662,  1666,  and  1897.] 

JRetum --^  Amortization  ^  Utility    having    limited    franchise  ~-' Expen* 
diturea  for  assets  which  expire  with  the  franchise. 

1.  No  justification  is  shown  for  the  abrogation  of  an  order  reqair- 
ing  a  utility  having  a  limited  franchise  to  establish  an  amortization 
fund  to  cover  certain  authorized  expenditures  for  assets  that  would 
expire  with  the  franchise,  by  the  fact  that  a  large  amount  was  expended 
for  tracks,  switches,  and  other  connections  with  lines  of  intersecting 
companies  having  perpetual  franchises,  and  that  such  property  would 
be  of  value  to  them,  where,  by  the  terms  of  the  franchise,  the  tracks 
and  connections  would  revert  to  the  city  without  compensation. 

Franchises  ~^  Duty  of  utility  having  franchise  to  maJce  connections 
with  the  line  of  another  utility  to  hear  the  cosi  of  construction. 

2.  A  street  railway  company  having  a  franchise  to  construct 
switches  and  connections  with  the  tracks  of  another  railway  company 
must  bear  the  cost  of  construction  and  assume  the  obligation  to  amor- 
tize such  cost  during  the  life  of  the  franchise,  where  by  the  terms  of  the 
franchise  such  connections  revert  to  the  city  at  the  expiration  of  the 
franchise,  and  it  cannot  be  relieved  of  such  obligation  by  the  other  rail- 
way company  having  a  perpetual  franchise,  but  having  no  franchise  or 
trackage  rights  to  construct  such  connections. 

Betum  —  Capital  account  —  Items. 

3.  Expenditures  for  organization,  franchises,  right  of  way,  taxes 
during  construction,  other  intangible  capital,  deposit  as  security  under 
franchise,  and  engineering  and  superintendence,  are  chargeable  to  capi- 
tal account. 

Betum  ^Operating  expenses '^  Capital  charge* 

4.  Expenses  of  annual  meeting  and  expenses  incurred  in  defending 
litigation  are  operating  expenses,  and  not  properly  chargeable  to  capital 
account. 
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Return'^  A.martigaiion'^ Duty  of  tUility  having  limited  franchise  to 
provide  an  antortizcUion  fund '•^Security  issue, 

5.  A  utility  using  the  proceeds  realized  from  security  issues  to  ac- 
quire property  which  will  have  no  value  upon  the  expiration  of  the 
franchise  must  provide  an  amortization  fund  which,  with  accruals, 
wiU  equal  the  amount  of  such  expenditures. 

[March  23,  1915.] 

Application  for  authority  to  issue  $20,000  capital  stock  and 
a  promissory  note ;  to  apply  the  proceeds  realized  from  the  sale 
of  stock  to  certain  expenditures  and  for  a  modification  of  the 
order  of  the  Commission  directing  the  establishment  of  an 
amortization  fund ;  granted  in  part. 

Maltbie,  Commissioner :  One  of  the  applicants  in  these  cases 
is  the  Third  Avenue  Bridge  Company,  a  railroad  corporation 
incorporated  in  1909  under  the  laws  of  the  state  of  New  York 
to  construct  and  operate  a  street  railroad  between  Third  avenue, 
Manhattan,  and  Jackson  avenue.  Queens,  via  the  Queensboro 
bridge.  Prom  the  beginning  it  has  been  xmderstood  that  it  would 
be  controlled  by  the  Third  Avenue  Railway  Company  or  by  per- 
sons associated  with  that  company.  Various  matters  connected 
with  the  inception  and  construction  of  the  road  have  been  before 
the  Commission  from  time  to  time.  See  Eoute  of  the  Third 
Ave.  Bridge  Co.  2  P.  S.  C.  E.  (1st  Dist.  K  T.)  80;  Applica- 
tions of  Third  Ave.  Bridge  Co.  2  P.  S.  C.  E.  (1st  Dist.  N.  Y.) 
316;  Issue  of  $20,000  of  Stock  by  Third  Ave.  Bridge  Co.  2  P. 
S.  C.  E.  (1st  Dist.  N.  Y.)  779;  Expenditures  of  Third  Ave. 
Bridge  Co.  3  P.  S.  C.  E.  (1st  Dist.  N.  Y.)  210;  Trackage  Eights 
in  Fifty-ninth  Street,  3  P.  S.  C.  R  (1st  Dist.  N.  Y.)  285. 

Amortization  of  Cost. 

[1]  In  December,  1911,  the  Commission  authorized  the  Third 
Avenue  Bridge  Company  to  issue  $20,000  par  value  of  its  capital 
stock  for  cash  at  par  upon  the  usual  condition  that  no  part  of  the 
proceeds  should  be  expended  by  the  company  until  "a  properly 
itemized  bill  for  each  proposed  expenditure  shall  have  been  sub- 
mitted to  the  Commission  by  the  company,  with  the  certificate  of 
one  of  its  officers  that  such  expenditure  represents  a  real  increase 
in  its  capital  as  defined  in  the  accounting  rules  of  the  Commis- 
sion, and  not  a  replacement  of  any  part  of  such  capital,  or  a 
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substitution  for  wasted  capital  or  for  loss  properly  chargeable  to 
income,  and  until  such  bill  shall  have  been  approved  by  the 
Commission."  2  P.  S.  C,  K.  (Ist  Dist.  N.  Y.)  780.  In  the  fol- 
lowing month,  the  company  presented  a  list  of  proposed  expendi- 
tures amounting  to  $14,940.73,  which  were  audited  by  the  Com- 
mission and  found  to  be  proper  capital  charges.  Most  of  the 
expenditures,  however,  pertained  to  the  acquisition  of  rights  that 
would  run  only  during  the  term  of  the  franchise,  which  expires 
in  1934,  and  the  Commission,  therefore,  attached  to  its  resolu- 
tion consenting  to  the  withdrawal  of  the  funds  a  condition  that 
the  company  establish  and  maintain  an  amortization  fund  with 
an  annual  contribution  of  at  least  $360  plus  4  per  cent  upon 
prior  contributions  until  the  fund  amounted  to  $13,345,  the 
value  of  the  assets  having  a  limited  term  of  life.  3  P.  S.  C.  R. 
(1st  Dist.  K  Y.)  210-213. 

The  company  did  not  accept  this  order,  and  about  a  year  later 
applied  for  a  rehearing,  urging  that  the  amortization  requirement 
be  set  aside.  At  the  same  time,  the  Commission  was  asked  to 
authorize  the  making  of  a  note  in  favor  of  the  Third  Avenue 
Railway  Company  to  cover  capital  expenditures  other  than  those 
met  out  of  stock  proceeds.  At  the  rehearing,  the  company  under- 
took to  justify  its  application  for  the  abrogation  of  the  amortiza- 
tion requirement  on  the  ground  that  a  portion  of  the  amount 
expended  on  construction  (about  $100,000)  covered  short  lengths 
of  tracks,  switches,  and  other  connections  with  the  tracks  of  inter- 
secting lines,  and  that  these  connections  had  permanent  value, 
since  they  could  be  sold  to  the  companies  owning  the  intersecting 
lines.  Upon  investigation  of  these  claims,  however,  it  clearly 
appeared  that  all  of  the  track  and  connections  were  covered  by 
the  franchise  of  the  bridge  company,  and  that  under  the  terms 
of  this  franchise  they  would  revert  at  the  expiration  thereof  to 
the  city  of  New  York  without  payment  from  the  city.  The  lan- 
guage of  the  franchise  is  as  follows : 

"Section  2,  subdivision  3. — ^Upon  the  termination  of  this  con- 
tract or  its  revocation  by  the  Board,  as  herein  provided,  or  upon 
the  termination  of  the  rights  hereby  granted  for  any  cause,  or 
upon  the  dissolution  of  the  company  before  such  termination, 
the  tracks  and  equipment  of  the  company  constructed  pursuant 
to  this  contract  within  the  streets  and  avenues  shall  become  the 
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property  of  the  city  without  cost,  and  the  same  may  be  used  or 
disposed  of  by  the  city  for  any  purpose  whatsoever,  or  the  same 
may  be  leased  to  any  company  or  individual. 

"If,  however,  at  the  termination  of  this  grant  for  any  reason 
as  above,  the  Board  shall  so  order,  by  resolution,  the  company 
sbalJ,  upon  thirty  (30)  days'  notice  from  the  Board,  remove  any 
and  all  of  its  tracks  and  other  equipment  constructed  pursuant  to 
this  contract,  and  the  said  streets  and  avenues  shall  be  restored 
to  their  original  condition,  at  the  sole  cost  and  expense  of  the 
company." 

The  franchise  also  provided  that  deviation  from  the  described 
route  and  additional  turnouts,  switches,  and  crossovers,  which 
would  be  consistent  with  such  description  and  the  other  provisions 
of  the  franchise,  might  be  permitted  by  resolutions  of  the  board 
of  estimate  and  apportionment;  and  that  board,  on  June  14, 
1910,  approved  by  resolution  a  contract  between  the  bridge  com- 
pany and  the  receiver  of  the  Third  Avenue  Railroad  Company, 
which  provided  for  connections  between  the  tracks  of  the  two 
companies.  These  connections  are,  therefore,  a  part  of  the  fran- 
chise route  of  the  bridge  company  which  will  revert  to  the  city 
at  the  expiration  of  the  franchise.  Indeed  the  companies  ap- 
parently so  construed  the  matter  until  the  question  of  amortiza- 
tion was  raised,  for  the  cost  was  charged  to  the  bridge  company 
on  the  books  of  account. 

[2]  It  has  been  suggested  that  the  railway  company  would 
assume  the  cost  of  the  switches  and  connections,  and  thus  relieve 
the  bridge  company  of  the  cost  and  the  obligation  to  provide  an 
amortization  fund,  the  railway  company  having  a  perpetual  fran- 
chise. But  if  the  railway  company  has  no  franchise  or  trackage 
rights  to  put  in  such  connections,  it  cannot  legally  pay  the  cost 
of  construction;  and  if  the  bridge  company  has  a  franchise  for 
such  connections  and  is  the  only  company  that  has,  it  should  bear 
the  cost  and  assume  the  obligation  to  amortize  such  cost  during 
the  life  of  the  grant  If  other  companies  are  to  own  any  part 
of  the  property  referred  to,  they  should  pay  for  it  now.  The 
cost  of  all  property  which  will  revert  to  the  city  must  be  amor- 
tized prior  to  the  date  of  reversion. 
P.U.R.1916A.  60 
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Stock  Issue.  % 

[3]  The  total  expenditures  in  connection  with  the  organiza- 
tion of  the  bridge  company  and  the  construction  of  its  railroad 
have  amounted  to  $112,908.64,  and  the  railway  company — the 
successor  to  the  receiver  of  the  railroad  company — now  seeks 
reimbursement  of  this  amount,  less  $20,000  provided  by  the  sale 
of  stock. 

On  examining  the  vouchers  and  accounts  supporting  the  ex- 
penditures, the  representatives  of  the  Commission  found  consid- 
erable difficulty  in  identifying  numerous  items,  owing  to  the 
defective  method  pursued  by  the  Third  Avenue  Railway  Com- 
pany in  recording  labor  performed  and  material  supplied  for  the 
particular  job.  These  defects  have  been  called  to  the  attention 
of  the  counsel  of  the  company,  and  we  are  advised  that  they  will 
not  occur  again. 

The  purposes  for  which  the  proceeds  of  the  sale  of  stock  may 
be  utilized,  including  not  only  those  covered  by  the  resolution 
of  the  Conmiission  of  March  8,  1912,  but  also  expenditures  since 
made,  are  as  follows : 

Organization $     305.88 

Franchises   100.00 

Right  of  way 1,240.62 

Taxes  during  construction   2,450.00 

Other  intangible  capital  11,131.76 

Deposit  as  security  under  franchise 100.00 

Engineering  and  superintendence  (part  of  $9,120.78)   , ., ,,  4,581.75 

Total  $20,000.00 


The  item  for  taxes  during  construction  is  unusually  large,  as  it 
represents  the  minimum  annual  payment  required  by  the'  fran- 
chise, beginning  upon  the  date  of  its  issue  and  running  to  Janu- 
ary, 1912.  It  does  not  represent  taxes  upon  the  physical  prop- 
erty of  the  undertaking,  but  is  in  reality  a  franchise  tax  which 
cannot  be  considered  an  operating  charge  prior  to  the  time  when 
operation  began. 

[4]  The  company  asked  that  two  other  items  be  allowed  as 

capital  expenditures  which  it  had  charged  to  *^othcv  intangible 

capital"  during  1913.     These  were: 
P.U.R.1916A. 
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tern,  umual  meeting  Jan.  13,  1013 $105.00 

Brarifl,  Ghoate,  &  Sherman,  seryices  and  expenses  in  matter  of  in- 
jimction  obtained  by  the  receivers  of  the  South  Shore  Traction 
Company 155.00 

Total , $260.00 


These  items  are  operating  expenses,  and  not  properly  charge- 
able to  capital  account.  They  have,  therefore,  been  disallowed, 
but  all  of  the  other  items  given  above  have  been  examined  and 
verified  by  representatives  of  the  Conmaission. 

[5]  As  practically  all  of  the  expenditures  authorized  to  be 
paid  from  the  proceeds  of  the  sale  of  stock  relate  to  assets  which 
will  have  no  value  when*  the  franchise  expires,  the  company 
should  provide  for  an  amortization  fund  which,  with  accruals, 
will  equal  the  amount  of  the  expenditures  by  1934.  The  fran- 
chise is  dated  December  28,  1909,  and  is  to  have  a  life  of  twenty- 
five  years;  but  as  operation  did  not  begin  until  1912,  the  com- 
pany has  only  twenty-three  years  within  which  to  amortize  the 
cost.  Assuming  a  sinking-fund  basis  of  5  per  cent,  it  will  be 
necessary  for  the  company  to  set  aside  about  $500  annually. 
The  order  of  the  Conmiission  requires  such  contribution,  and 
limits  the  use  of  the  fund  to  the  repayment  of  the  note  given  to 
the  Third  Avenue  Company  to  provide  funds  for  construction 
work,  to  capital  or  investment  purposes,  or  to  payment  of  obli- 
gations with  the  consent  of  the  Commission. 

As  over  two  years  have  already  expired,  the  company  should 
have  had  in  the  amortization  fimd  upon  July  1,  1914,  $1,025, 
and  the  company  is  required  to  set  aside  this  amount  at  once. 

Purposes  of  Note  Issue. 

The  total  charges  to  capital  accounts  upon  December  13,  1013, 

as  shown  by  the  company's  books,  were $113,168.64 

Deducting  from  this  amount  the  items  properly  chargeable  to 
operating  expenses,  and  not  to  capital  260.00 

There  remains  a  balance  of $112,908.64 

Capital  stock  is  to  be  authorized  to  the  amount  of 20,000.00 

Leaving  a  net  balance  of $92,908.64 


which  represents  the  following  expenditures  as  shown  by  the 
company^s  books: 
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Grading    $10.8«7.2r 

Rails,  rail  fastenings,  and  joints 1,611.80 

Special  work  31,358.59 

Underground  construction   15,312.76 

Track  laying  and  surfacing   15,309.79 

Paving    5,590.77 

Underground  conduits    4,073.22 

Distribution  system    4,192.41 

Miscellaneous  construction  expenditures   83.00 

Engineering  and  superintendence    ( part  of  $9,120.78 )    4,539.03 

Total $92,908.64 


Afi  all  of  these  expenditures  are  for  property  which  will  revert 
to  the  city  at  the  end  of  the  franchise,  they  should  be  amortized 
before  the  franchise  expires.  Upon  the  same  basis  as  above,  the 
amount  to  be  set  aside  yearly  would  be  $2,322,  or  $193.50  per 
month,  plus  6  per  cent  upon  all  prior  payments. 

In  this  case,  as  in  the  case  of  the  expenditures  to  be  paid  for 
by  the  sale  of  stock,  part  of  the  franchise  has  expired,  making  it 
necessary  to  consider  the  payments  which  should  have  been  made 
with  accrued  interest.  These  would  have  amounted  to  $4,760.10 
upon  July  1,  1914.  The  order  in  case  No.  1662  contains  the 
same  provisions  as  to  the  use  of  this  fund  that  apply  to  the  fund 
for  the  amortization  of  the  stock  issue. 

The  Commission  is  responsible  in  no  degree  for  the  length  of 
interval  which  has  elapsed  between  the  time  of  filing  the  applica- 
tions in  these  cases  and  the  adoption  of  the  orders.  The  contract 
of  June  8,  1910,  approved  by  the  board  of  estimate  and  appor- 
tionment, provided  that  the  receiver  of  the  Third  Avenue  Rail- 
road Company  should  construct  such  part  of  the  railroad  of  the 
bridge  company  as  had  not  been  constructed  by  the  city.  Until 
this  contract  were  amended  or  a  new  contract  approved  by  the 
board  of  estimate,  it  is  obvious  that  the  Commission  could  not 
authorize  the  issuance  of  securities  by  the  bridge  company  for 
construction  work  to  be  done  by  the  receiver  of  the  railroad  com- 
pany. Furthermore,  it  was  necessary  to  make  some  provision  for 
the  amortization  payments  to  be  made  by  the  bridge  company,  for 
if  its  property  were  to  be  leased  to  and  operated  by  the  Forty- 
second  Street,  Manhattanville,  and  St.  Nicholas  Avenue  Railway 
Company  without  provision  being  made  for  such  payments,  the 
company  might  claim  that  it  had  no  income  from  which  to  pro- 
vide reserve  funds. 
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Hence,  it  was  necessary  that  an  agreement  be  made  between 
the  various  companies  operating  over  the  tracks  of  the  bridge  com- 
pany. A  new  agreement  has  been  prepared,  and  was  approved 
by  the  board  of  estimate  and  apportionment  upon  March  19, 
1915.  It  furnishes  a  legal  basis  for  approval  by  this  Commis- 
sion of  the  utilization  of  the  fund  raised  by  the  issuance  of  stock, 
the  issuance  of  the  demand  note,  the  acquisition  of  the  stock 
by  the  Third  Avenue  Railway  Company  and  the  operation  of  the 
line  subject  to  certain  rentals  and  payments  by  the  Forty-second 
Street  Company. 


NBW  YORK  SUPREBfE  COURT,  APPfiLLATE  DIVISION,  FIRST 

DEPARTMENT. 

PAUL  G.  TISMEB 

V. 

NEW  YORK  EDISOJf  COMPANY. 

(—  App.  Div.  — ,  156  N.  Y.  Supp.  28.) 

Service --^  Electricity -^  Rules  of  utility -^  Safety  of  conaumer*e  equip* 
tnent, 

1.  A  utUity  required  by  statute  to  furnish  electric  current  upon 
application  has  a  right  to  enforce  reasonable  rules  and  regulations  to 
assure  the  sufficiency  and  safety  of  the  equipment  within  the  building  to 
which  the  current  is  to  be  supplied. 

Service  ^Bleotrieity*^  Rule  requiring  certificate  of  safety  of  con* 
smmer^s  equipment. 

2.  A  utility  may  refuse  to  furnish  electric  current  without  a  certifi- 
cate from  the  board  of  fire  underwriters  certifying  to  the  sufficiency  and 
safety  of  the  consumer's  equipment,  although  such  certificate  cannot  be 
procured  without  the  payment  of  a  fee  of  $2.50»  since  if  the  utility  had 
elected  to  inspect  the  consumer's  equipment  it  would  have  been  entitled 
to  make  a  reasonable  charge  for  that  service. 

[December  3,  1916.] 

Appeal  by  defendant,  the  New  York  Edison  Company,  from 
a  judgment  in  plaintiffs  favor  for  penalties  for  defendant's  r^ 
fosal  to  famish  electricity  on  demand  and  from  an  order  deny- 
ing a  motion  for  a  new  trial ;  reversed,  and  complaint  dismissed, 
with  costs.  ^ 
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Appearances:  Thomas  H.  Beardslej  for  appellant;  Abraham 
Tulin  for  respondent. 

Scott,  J.,  delivered  the  opinion  of  the  court : 

The  plaintiff  has  recovered  a  judgment  for  a  large  silm  of 
money  for  penalties  for  defendant's  refusal  to  furnish  electric 
current  on  demand.  The  act  under  which  the  penalties  are  ' 
claimed  is  §  62  of  the  transportation  corporations  law  (Law& 
1909,  chap.  219,  being  chapter  63  of  the  Consolidated  Laws)* 
That  section  provides  that  gas  and  electric  light  must  be  fur- 
nished, upon  application,  to  the  owner  or  occupant  of  any  build- 
ing within  100  feet  of  any  gas  main  or  electric  trunk  line,  and 
that  upon  refusal  so  to  do  a  penalty  shall  be  incurred  in  the  sum 
of  $10,  and  the  further  sum  of  $5  for  every  day  during  which 
such  refusal  or  neglect  shall  continue. 

The  plaintiff,  who  was  an  electrical  contractor,  fitted  up  a  part 
of  the  building  No.  63  Grand  street  in  the  city  of  New  York 
for  carrying  on  that  business.  He  himself  arranged  the  interior 
wiring  and  equipment,  and  on  January  27,  1908,  made  a  written 
application  to  defendant  for  electrical  current,  using  for  that 
purpose  a  blank  form  prepared  and  issued  by  it.  This  applica- 
tion was  accepted  by  the  defendant  on  February  1,  1908,  and 
thereupon  became  the  contract  between  the  parties.  The  only 
clause  contained  in  it  which  has  any  bearing  upon  this  appeal 
is  one  to  the  effect  that  "the  company  shall  not  be  required  to 
supply  current  hereunder  until  the  equipnent  shall  have  been 
approved  by  the  constituted  authorities  and  by  the  company." 

Before  making  this  application  to  the  defendant,  plaintiff  had 
notified  the  city  department  of  water  supply,  gas,  and  electricity, 
and  the  board  of  fire  underwriters  that  he  was  about  to  apply 
to  be  supplied  with  electrical  current.  Inspectors  from  both  of 
these  bodies  inspected  the  equipment  and  made  certain  objec- 
tions, which  plaintiff  says  he  met. 

On  February  18th,  the  city  department  issued  its  certificate 
of  approval,  and  on  the  same  day  the  board  of  fire  underwriters 
notified  plaintiff  that  its  certificate  was  ready  and  would  be  for- 
warded etn  paym<^it  of  the  sum  of  $2.50.  Plaintiff  mailed  both 
of  tiaeae  documenjta  to  defendant  Meanwhile  and  on  February 
13th,  defendant  had  installed  a  meter  in  plaintiff's  premises. 
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Someone,  presumably  defendant  althofugh  the  fact  is  not  clearly 
established,  connected  the  plaintiff's  equipment  with  defendant's 
wires,  and  current  was  supplied  until  July  13th,  when  it  was 
cut  off  by  defendant's  workmen.  The  reason  that  the  service  of 
the  current  was  discontinued  was  that  plaintiff  had  never  re- 
ceived the  certificate  of  approval  from  the  board  of  fire  under- 
writers, which  defendant  insisted  upon  as  a  condition  of  con- 
tinuing the  service,  and  defendant  had  been  notified  on  said 
July  13th,  by  an  inspector  of  the  board  of  fire  underwriters  that 
'^somewhat  recent  inspection  of  the  installation  indicates  that  the 
wiring  is  not  only  in  violation  of  our  rules,  but  is  in  unsafe  con- 
dition/' 

The  case  contains  considerable  correspondence  between  plain- 
tiff and  defendant,  the  general  purport  of  which  is  that  defendant 
insisted  that  plaintiff  should  procure  from  the  board  of  fire 
underwriters  a  certificate  as  to  the  safety  and  sufficiency  of  plain- 
tiff's electrical  equipment,  while  the  latter  refused  to  pay  the  fee 
of  $2.50  demanded  by  the  board  of  fire  underwriters  for  the 
issuance  of  such  certificate. 

In  September,  plaintiff,  having  made  some  changes  in  his 
equipment  and  having  again  obtained  the  approval  of  the  depart- 
ment of  water  supply,  gas,  and  electricity,  made  another  appli- 
cation to  be  supplied  with  electric  current,  which  was  refused. 
It  does  not  appear  that  on  this  occasion  he  applied  to  the  board 
of  fire  underwriters  for  a  certificate.  At  all  events  he  received 
none  and  fui-nished  none  to  defendant. 

[1]  At  the  close  of  the  evidence  a  verdict  was  directed  in 
favor  of  the  plaintiff,  the  court  denying  a  request  by  defendant 
that  the  case  be  sent  to  the  jury  "on  the  question  whether  or  not 
the  defendant's  requirements  that  the  plaintiff  obtain  a  certificate 
from  the  If ew  York  board  of  fire  underwriters  as  to  the  safety 
and  sufficiency  of  his  interior  wirings  and  appliances  was  rea- 
sonable and  proper." 

It  is  evident  that  the  court  refused  this  request  because  it  was 
of  the  opinion  that  no  question  of  reasonableness  entered  into 
the  case,  for  evidence  offered  by  defendant  having  a  bearing  upon 
that  question  had  been  uniformly  excluded. 

If  this  opinion  was  entertained  by  the  court  it  was  erroneous. 

It  is  true  that  the  statute  creating  penalties,  if  read  literally, 
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makes  it  the  unqualified  duty  of  defendant  to  furnish  electrical 
current  upon  application,  but  there  must  be  read  into  the  statute 
the  right  and  duty  to  make  reasonable  rules  and  regulations  to 
assure  the  sufficiency  and  safety  of  the  equipment  within  the 
building  to  which  the  current  is  to  be  supplied.  This  duty  was 
declared,  with  much  emphasis,  by  the  court  of  appeals  in  Schmeer 
V.  Gaslight  Co.  147  N.  T.  529-536,  30  L.RA.  653,  42  K  E. 
202.  Speaking  of  the  defendant  in  that  case,  the  court  said: 
"It  was  by  statute  bound  to  furnish  gas  upon  the  written  appli- 
cation of  the  owner  or  occupant  of  any  building  or  premises 
within  100  feet  of  any  main  laid  down  by  it,  subject  to  such  just 
and  proper  regulations  as  it  might  adopt  as  a  means  of  securing 
payment  for  its  gas  and  safety  in  its  supply."  The  act  in  force 
when  this  decision  was  made  was  Laws  1890,  chap.  566,  §  65, 
which  was  in  the  same  form  as  the  law  now  in  force.  In  neither 
is  there  any  specific  provision  for  regulations  to  secure  safety  in 
the  supply.  Consequently,  the  duty  thus  declared  to  rest  upon 
the  company  was  found  by  the  court  of  appeals  to  be  necessarily 
implied.  The  case  in  which  the  opinion  quoted  was  written  re- 
lated to  the  duty  of  a  gas  company  under  the  statute;  and  the 
right  and  duty  of  the  company  to  enforce  reasonable  regulations 
to  insure  the  safety  of  its  supply  was  declared,  as  the.  opinion 
shows,  from  the  known  danger  from  escaping  gas  in  the  case  of 
defective  gas  fixtures.  The  danger  from  electricity  is  at  least 
as  great  as  that  from  gas,  and  the  case  above  cited  is  authority  for 
the  proposition  that  it  is  the  right  and  duty  of  an  electric  light 
company,  before  delivering  electricity  to  a  customer,  to  take 
reasonable  precautions  to  be  assured  that  the  private  equipment 
within  the  building  to  which  the  electricity  is  to  be  delivered  is 
adequate  and  safe.  Indeed  it  would  appear  from  the  case  just 
cited  that  a  gas  or  electric  company  might  incur  heavy  responsi- 
bility if  it  failed  to  take  steps  to  assure  itself  of  the  sufficiency 
and  safety  of  the  interior  equipment  to  which  it  was  about  to 
deliver  current.  We  think,  therefore,  that  it  must  be  taken  as 
settled  that  such  a  company  may  reasonably  insist  upon  such  as- 
surance before  its  statutory  duty  to  furnish  gas  or  electricity  at- 
taches, and  therefore  the  clause  in  the  contract  between  plaintiff 
and  defendant,  to  the  effect  that  before  supplying  current  the 
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plaintiff ^s  equipment  '^shall  have  been  approved  by  the  constituted 
authorities  and  by  the  company,"  is  a  reasonable  condition. 

[2]  There  was  therefore  involved  in  the  controversy  a  ques- 
tion as  to  the  reasonableness  of  defendant's  insistence  upon  a  cer- 
tificate from  the  board  of  fire  underwriters  before  it  would  sup- 
ply or  continue  to  supply  current  to  plaintiff.  Such  a  question  is 
sometimes  one  of  fact  and  sometimes  one  of  law.  In  the  present 
case  the  question  rests  upon  no  disputed  fact  and  is  one  of  law. 
We  say  that  there  is  no  disputed  fact,  because  we  assume,  for  the 
purpose  of  this  appeal,  as  plaintiff  claims,  that  the  sole  reason 
why  defendant  refused  to  furnish  electricity  was  that  plaintiff 
failed  to  procure  from  the  board  of  fire  underwriters  a  certifi- 
cate of  the  sufficiency  and  safety  of  his  equipment,  and  that  the 
sole  reason  why  plaintiff  could  not  and  did  not  procure  such  cer- 
tificate was  that  he  refused  to  pay  the  fee  of  $2.50  demanded  by 
the  board. 

To  satisfy  itself  of  the  sufficiency  and  safety  of  plaintiff's 
equipment,  defendant  had  undoubtedly  a  right  to  insist  upon  an 
examination  of  that  equipment  before  turning  on  the  current. 
This  right  it  might  properly  do  by  its  own  employees,  or  it  might 
appoint  an  agent  to  do  it,  or  it  might  accept  the  result  of  an  ex- 
amination by  any  person  in  whom  it  had  confidence.  It  was 
the  party  to  be  satisfied,  and  it  had  a  right  to  determine  whose 
examination  and  approval  would  be  satisfactory  to  it.  It  was 
not  bound  to  make  the  examination  by  its  own  employees 
(Schmeer  v.  Gaslight  Co.  supra,  at  p.  589).  It  selected  the 
board  of  fire  underwriters  as  the  body  whose  Examination  and 
certificate  would  be  satisfactory  and  acceptable  to  it.  In  so  do- 
ing it  acted  strictly  within  its  rights,  and  with  much  good  judg- 
ment, because  fire  is  the  most  usual  result  of  defective  wiring, 
and  the  fire  underwriters  are  the  persons  most  interested  in  see- 
ing to  it  that  electricity  is  not  furnished  to  a  defective  equip- 
ment. It  was  therefore,  in  our  opinion,  both  lawful  and  rea- 
sonable for  the  defendant  to  refuse  to  fumish  current  without 
the  production  of  a  certificate  from  the  board  of  fixe  under- 
writers. 

But,  plaintiff  contends,  it  was  unreasonable  to  insist  upon  the 
production  of  this  certificate,  because  it  could  not  be  obtained 
without  the  payment  of  a  fee  to  the  board.    This  objection  does 
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not  impress  us  as  a  serious  ^e.  If  defendant  had  elected  itself 
to  inspect  the  plaintiff's  equipment  it  would  have  been  required 
to  hire  and  pay  a  trained  expert  for  that  purpose,  and  we  are 
aware  of  no  statute  or  rule  of  law  which  would  have  forbidden 
it  to  make  a  reasonable  charge  for  that  service.  The  rate  which 
a  gas  or  electric  light  company  may  charge  for  the  current  which 
it  furnishes  is  prescribed  by  law,  but  that  rate  covers  only  the 
supplying  of  the  current,  and  does  not  cover  the  expense  of  a  pre- 
liminary inspection  for  safety.  The  right  and  duty  of  prelimi- 
nary inspection  when  one  is  dealing  with  so  dangerous  a  com- 
modity as  electricity  is  not  alone  for  the  benefit  of  the  company 
supplying  the  current,  but  is  a  public  duty,  which  should  not  be 
neglected.  If  the  company  itself  could  lawfully  exact  reason- 
able compensation  for  making  a  preliminary  examination,  the 
agency  which  it  selects  and  relies  upon  to  satisfy  it  as  to  the 
sufficiency  of  the  equipment  may  likewise  make  such  a  charge, 
and  so  long  as  that  charge  is  not  unreasonable  (and  it  is  not 
claimed  that  it  was  in  this  case)  it  would  be  most  unjust  and 
improper  to  compel  defendant  to  take  the  risk  of  supplying 
electrical  current  to  an  uninspected  and  uncertified  equipment. 

We  are  therefore  of  the  opinion  that  defendant's  insistence 
that  it  should  be  satisfied  of  the  safety  and  sufficiency  of  plain- 
tiff's equipment  by  the  inspection  and  certificate  of  the  board  of 
fire  underwriters  was  reasonable,  and  that  the  fact  that  such  a 
certificate  could  not  be  procured  without  the  payment  of  a  small 
and  reasonable  fee  did  not  require  defendant  to  furnish  current 
in  the  absence  of  such  a  certificate.  If  this  be  so,  defendant  was 
not  liable  for  the  penalties  prescribed  by  the  statute.  Other 
questions  have  been  discussed  at  length  in  the  briefs,  but  in  the 
view  we  take  of  the  case  we  do  not  find  it  necessary  to  consider 
them. 

The  judgment  and  order  appealed  from  are  reversed  with 
costs  and  disbursements,  and  the  complaint  dismissed  with  costs, 
the  finding  that  defendant  had  unlawfully  refused  to  furnish 
electric  current  to  plaintiff  on  demand  being  also  reversed. 
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msrW  YORK  8TTPREME  COURT,  APPELLATE  DIVISION,  THIRD 

DEPARTMENT. 

PUBLIC  SEBVICB  OOMMISSION^,  SECOND  DIST?ICT, 

V. 

ELMER  G.  BOOTH. 

(—  App.  Div.  — ,  156  N.  Y.  Supp.  140.) 

Property  —  Municipal  license  to  operate  public  vehicle, 

1.  A  municipal  license  to  operate  a  public  vehicle  is  not  property 
in  a  legal  or  constitutional  sense. 

Constitutional  law  ^^  Police  power  ^^  Power  of  state  to  declare  jitney 
tushes  common  carriers. 

2.  The  state  may  declare  jitney  busses  operating  in  dties  common 
carriers,  and  require  operators  to  secure  a  certificate  of  convenience  and 
necessity  from  the  Commission. 

Automohiles^-' Statutes^' Construction '^Blfect  of  prior  city  lieense 
to  suspend  statute  requiring  certificate  of  convenience  to  operate 
jitney  &u«. 

3.  A  statute  requiring  persons  operating  motor  vehicles  in  compe- 
tition with  another  common  carrier  to  obtain  a  certificate  of  convenience 
and  neoeasity  from  the  Commission  applies  to  persons  operating  imder  a 
prior  city  license. 

Viscrimination  —  Statute  requiring  certificate  of  convenience  to  oper- 
ate motor  vehicle  charging  15  cents  or  less. 

4.  No  illegal  discrimination  is  made  against  persons  operating  mo- 
tor vehidea  for  the  transportation  of  persons  for  15  cents  or  less,  and 
in  favor  of  persons  charging  a  higher  rate,  by  a  statute  requiring  oper- 
ators to  secure  a  certificate  of  convenience  and  necessity  from  the  Com- 
mission. 

JHscrimination^  Statute  requiring  operators  of  motor  vehicles  dharg- 
ing  16  cents  or  less  to  furnish  bond  and  pay  tax, 

5.  No  illegal  discrimination  is  made  against  persons  operating  motor 
vehicles  for  transportation  of  persons  for  15  cents  or  less  by  a  statute 
requiring  operators  to  furnish  a  bond  to  secure  safety  of  passengers  and 
the  public,  and  imposing  a  tax  upon  such  vehicles,  when  like  provisions 
are  not  made  with  reference  to  other  vehicles  carrying  passengers  for 
hire. 

[December  3,  1015.] 

AppeaIi  by  the  defendaBt  from  an  order  made  at  the  Ulster 
ootinty  special  term  and  entered  in  the  office  of  the  clerk  of  Al- 
bany county  on  the  28th  day  of  September,  1915,  enjoining  the 
defendant  from  operating  a  motor  jitney  bus  carrying  passengers 
for  hire  in  the  city  of  Bochester  unless. and  until  he  shall  pro* 
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cure  the  assent  of  the  local  authorities  of  said  city  and  the  certifi- 
cate of  public  necessity  and  convenience  from  the  Public  Service 
Commission,  Second  District,  as  required  by  §§  25  and  26  of 
the  transportation  corporations  law,  as  amended  May  22d  by 
chapter  667  of  the  Laws  of  1915 ;  affirmed. 

See  same  case  below,  155  N.  Y.  Supp.  568. 

Appearances :  Eichard  E.  B.  Powell,  of  Eochester,  for  appel- 
lant; Ledyard  P.  Hale  for  the  Commission,  respondent 

Kellogg,  P.  J.,  delivered  the  opinion  of  the  court : 

[1]  In  consideration  of  $1  the  city  of  Eochester  on  the  3d 
day  of  March,  1915,  granted  to  the  defendant  a  license  per- 
mitting him  "to  carry  on  the  business  of  public  vehicle"  within 
the  city  until  December  31,  1915.  While  he  was  operating  his 
motor  jitney  bus  under  that  license,  chapter  6G7  of  the  Laws  of 
191^  became  effective  May  22d..  He  continued  to  operate  his 
bus,  claiming  that  the  statute  did  not  apply  to  him,  as  he  had 
license  from  the  city,  and  this  action  results. 

Licenses  from  the  state  or  a  municipality  are  ordinarily  to  be 
considered  not  as  contracts,  but  as  temporary  permits  to  do  what 
otherwise  would  be  unlawful,  and  are  not  property  in  any  legal 
or  constitutional  sense.  Metropolitan  Bd.  of  Excise  v.  Barrie, 
34  N.  Y.  657 ;  People  ex  rel.  Lodes  v.  Health  Dept.  189  N.  Y. 
187,  13  L.E.A.(KS.)  894,  82  K  E.  187. 

By  the  charter  and  ordinances  of  the  city  of  Eochester  a  hack- 
man  or  vehicle  for  transporting  people  from  place  to  place  for 
hire  cannot  operate  in  the  city.without  a  license,  and  the  common 
council  had  power  to  grant  such  a  license  by  §  86  of  the  charter 
of  said  city,  chapter  765,  Laws  of  1907.  The  only  effect  of  the 
license  was  to  make  legal  that  which  without  it  would  be  illegal. 

[2]  The  legislature  of  the  state,  therefore,  under  the  police 
power,  in  providing  for  the  safety  and  welfare  of  the  public,  may 
make  laws  defining  what  vehicles  may  be  operated  in  the  cities 
as  public  conveyances,  and  the  terms  of  operation.  The  legisla- 
ture cannot  bargain  away  the  police  power  of  the  state. 

We  do  not  understand  that  the  power  of  the  legislature  to  de- 
clare all  jitney  bussed  common  carriers,  and  to  require  that  they 
shall  not  operate  tnthont  the  certificate  of  the  Public  Service 
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Conunission  as  to  convenience  and  necessity,  is  seriously  ques- 
tioned in  this  case. 

[3]  The  contention  is  that  the  terms  of  the  act  indicate  that 
it  has  no  application  to  busses  already  operating  under  city 
license,  and  that  it  does  not  interfere  with  the  existing  contracts 
or  vested  rights.  But  we  have  seen  that  there  are  no  existing 
contracts  or  vested  rights  under  such  a  license,  and  that  its  effect 
is  merely  to  permit  the  business  to  be  carried  on.  From  the  fact 
that  between  January  1  and  May  22,  1915,  737  licenses  for  jit- 
neys or  similar  busses  were  granted  in  the  city  of  Rochester,  we 
may  infer  that  it  is  a  traffic  of  sudden  and  rapid  growth,  and  that 
somewhat  similar  conditions  exist  throughout  the  state.  These 
jitneys  operate  upon  any  part  of  the  street,  and  are  not  confined 
to  a  fixed  track;  and  it  is  evident  that  when  they  are  seeking 
fares  in  competition  with  the  street  cars  and  other  busses  some 
regulation  is  necessary  to  protect  the  passengers  and  the  public 
from  careless  driving  and  improper  operation.  It  is  evident 
that  the  legislature  in  passing  the  statute  in  question  had  in  view 
the  protection  of  the  public  from  the  dangers  incident  to  the 
traffic,  and  also  the  fact  that  these  busses  carrying  passengers 
for  a  small  fare  come  directly  in  competition  with  the  street 
cars,  which  can  only  be  operated  under  a  certificate  of  convenience 
and  necessity  and  the  reasonable  regulations  of  the  Public  Ser\-- 
ice  Commission.  There  is  no  difficulty  in  determining  that  the 
legislature,  within  the  police  power,  had  the  right  to  make  this 
law.  If  the  enactment  of  the  statute  was  necessary  it  was  also 
necessary  that  it  should  have  force  at  once  and  as  to  all  busses 
of  this  class.  The  mere  fact  that  a  bus  had  received  a  license 
from  the  city  before  the  enactment  of  the  statute  made  it  no 
less  dangerous  to  the  public  than  one  which  had  no  such  license. 
There  is  no  good  reason  why  the  statute  should  apply  to  the  un- 
licensed bus  any  more  than  to  one  having  a  license. 

A  law  enacted  for  the  safety  and  protection  of  the  public  should 

be  so  construed  that  the  public  may  have  the  benefit  of  its  full 

enforcement  wherever  its  interests  are  threatened.    The  language 

of  the  statute  seenw  to  leave  no  doubt  that  it  applies  to  all  busses 

of  the  kind,  no  matter  whether  they  were  under  a  previous  license 

or  not.    The  expression  in  the  25th  section  of  the  transportation 

corporations  law,  ^'any  person  or  any  corporation  who  or  which 
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owns  or  operates  a  stage  route,  bus  line,  or  motor  vehicle  line  or 
route  .  .  .  shall  be  deemed  to  be  included  within  the  meaning 
of  the  term  ^common  carrier,' "  [as  amended  Laws  1915,  chap. 
667]  etc.,  evidently  refers  to  every  stage  route  or  line,  and  the  ex- 
pression in  the  26th  section  that  no  bus  line  shall  operate  except 
upon  the  conditions  mentioned  therein  clearly  applies  to  every 
bus.  We  see  that  not  only  the  language  of  the  law,  but  the  very 
purpose  for  which  it  was  enacted,  compels  the  construction  that 
it  is  intended  to  apply  to  all  such  busses  operated  in  cities  with- 
out regard  to  whether  they  had  or  had  not  received  a  prior  city 
license. 

[4,  5]  It  is  further  urged  that  this  statute  relating  only  to 
busses  which  charge  15  cents  or  less  discriminates  between  them 
and  busses  charging  a  higher  rate,  and  that  there  is  no  reasonable 
ground  for  the  statutory  discrimination ;  that  the  statute  permits 
a  bond  to  be  required  for  the  safety  not  only  of  the  passengers, 
but  the  public,  when  Ifke  provisions  are  not  made  with  reference 
to  other  vehicles  operated  for  hire ;  and  that  the  statute  imposes  a 
tax  upon  the  jitney  which  is  not  imposed  upon  other  vehicles 
carrying  passengers  for  hire,  and  that  these  discriminations  are 
illegal  and  in  violation  of  the  defendant's  constitutional  rights. 

Many  circumstances  exist  which  place  the  jitney  in  a  different 
class  from  the  motor  vehicle  which  carries  passengers  by  the 
hour,  or  from  one  fixed  place  to  another.  The  jitney  by  reason 
of  its  low  fare  and  the  manner  of  its  operation  comes  in  direct 
competition  with  the  street  cars,  which  are  common  carriers  and 
require  a  certificate  of  convenience  and  necessity.  The  jitney, 
by  moving  rapidly  from  place  to  place  upon  either  side  of  the 
street  in  picking  up  passengers  in  competition  with  the  street 
cars  or  other  jitneys,  presents  a  menace  to  its  passengers  and  the 
people  upon  the  street  which  is  greater  than  that  from  the  ordi- 
nary cab  or  vehicle;  and  other  reasons  may  have  seemed  to  the 
legislature  to  require  that  these  busses  be  put  in  a  class  by  them- 
selves. We  cannot  say  that  the  classification  is  unreasonable; 
upon  the  contrary  it  seems  reasonable. 

We  conclude,  therefore,  that  the  statute  in  question  is  valid 
and  prevents  the  operation  of  the  appellant's  bus  until  he  com- 
plies with  its  terms.  The  injunction  was .  therefore  properly 
granted,  and  the  order  is  aflSrmed,  with  costs. 
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PENNffTLVANIA  PITBLIG  SERVICE  COMMISSION. 

IN  EE  MIDVALLEY  POWEE  COMPANY. 
[Application  Docket  No.  128.] 

Monopoly  and  competition  —  Inveiaion  of  occupied  territory  —  Demand 
for  service. 

1.  There  is  no  unBupplied  demand  for  service  that  will  justify  ad- 
mitting a  competing  utility  into  occupied  territory  where  a  consumer 
desiring  service  has  made  no  request  to  the  existing  utility. 

Monopoly  and  competition  ^  Invasion  of  occupied  territory  ^-^  Ability 
and  willingness  to  supply  service  — •  Triplication  of  facilities. 

2.  Public  necesflity  or  convenience  does  not  require  the  incorpora- 
tion of  an  electric  utility  to  serve  a  township,  where  the  existing  utility 
has  given  fair  and  adequate  service  for  a  number  of  years,  and  is  able 
and  willing  to  supply  all  necessary  equipment  for  furnishing  any  im* 
mediate  or  future  demand  for  service  at  rates  equal  to  those  proposed 
by  the  applicant  for  incorporation,  especially  where  a  third  company 
also  has  the  right  to  serve  the  territory. 

[October  20,  1915.] 

Application  of  the  Midvalley  Power  Company  for  the  ap- 
proval of  its  incorporation ;  dismissed. 

Appearances :  H.  B.  Gill  for  the  applicant ;  B.  E.  Jones  and 
William  E.  Crow  for  the  protestant. 

Monaghan,  Commissioner:  On  May  4,  1915,  the  Midvalley 
Power  Company  filed  its  petition  with  this  Commission  for  a 
certificate  of  public  convenience,  evidencing  the  Commission's 
approval  of  its  incorporation  in  accordance  with  its  certificate  of 
incorporation  nnder  clauses  A  and  B,  §  2,  article  III.  and  §§ 
18  and  19  of  article  V.  of  the  Public  Service  Company  law. 
The  purpose  of  the  proposed  corporation  as  set  forth  in  the  cer- 
tificate filed  with  the  secretary  of  the  commonwealth  is  the  "sup- 
plying of  power  by  means  of  electricity  to  the  public  in  the  town- 
ship of  Jenkins,  county  of  Luzerne,  and  state  of  Pennsylvania, 
and  to  such  persons  and  corporations  residing  therein  or  adja- 
cent thereto  as  may  desire  the  same.'' 

The  Citizens'  Electric  Illuminating  Company  filed  a  protest 
to  this  application^  and  claimed  that  it  has  a  plant  and  sufiicient 
facilities  to  enable  it  to  offer  proper  and  adequate  service  to  any 
persons  or  corporations  desiring  or  requiring  light,  heat,  or  power 
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in  Jenkins  township,  or  in  any  of  the  municipalities  in  which  it 
does  business.  The  protest  alleges  that  the  service,  accommoda' 
tion,  or  convenience  of  the  public  does  not  require  the  incorpo- 
ration of  another  company  to  supply  heat,  light,  or  power  in  the 
township,  and  that  the  granting  of  the  application  would  mean  the 
entry  of  a  competing  company  and  the  duplication  of  facilities  in 
a  locality  where  only  one  company  can  subsist,  and  where  the 
existing  company  is  rendering  adequate,  reasonable,  and  satisfac- 
tory service  with  facilities  and  equipment  ample  and  sufficient 
for  the  needs  of  the  locality,  and  that  the  protestant  has  been 
ready  and  willing  to  furnish  and  supply  all  the  electricity  re- 
quired in  the  township  of  Jenkins  for  power  at  the  same  rates  as 
the  proposed  corporation. 

The  Citizens'  Electric  Illuminating  Company  was  incorpo- 
rated under  the  laws  of  this  state  on  April  9,  1888,  for  the  pur- 
pose of  supplying  heat,  light,  and  power  by  means  of  electricity 
to  the  public  in  the  city  of  Pittston,  West  Pittston  borough,  and 
Hughestown  borough,  in  Luzerne  county,  and,  by  agreement  of 
consolidation  and  merger,  it  is  authorized  to  supply,  and  has  been 
supplying,  electricity  in  all  of  the  territory  in  which  the  several 
merged  companies  were  authorized  to  do  business,  including  Jen- 
kins township.  It  has  been  supplying  electrical  current  for  light- 
ing purposes  in  Jenkins  township  for  the  past  eleven  years,  and 
it  is  not  disputed  that  in  doing  so,  adequate  equipment  and  facili- 
ties were  provided  and  satisfactory  service  given  to  those  desiring 
electric  light. 

The  applicant  alleges  that  the  Citizens'  Electric  Illuminating 
Company  has  not  the  necessary  plant  equipment  and  facilities 
to  furnish  the  power  demanded  in  Jenkins  township  to  the 
amount  and  extent  required  therein  for  the  price  at  which  it 
can  be  furnished  by  the  applicant,  using  the  plant  of  the  Lacka- 
wanna &  Wyoming  Valley  Railroad  Company  or  of  the  Lacka- 
wanna and  Wyoming  Valley  Power  Company;  and  that  it  is 
the  desire  of  the  applicant  to  secure  the  right  to  furnish  and*  de- 
liver power  only  by  means  of  electricity  in  the  township  of  Jen- 
kins, and  by  proper  contract  or  arrangement  to  be  hereinafter 
made,  to  obtain  the  same  from  the  Lackawanna  &  Wyoming 

Valley  Power  Company,  or  the  Lackawanna  &  Wyoming  Valley 
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Railroad  Company,  or  other  proper  sources  for  such  delivery. 
It  is  alleged  that  it  does  not  intend  to  engage  in  the  business  of 
electric  lighting;  that  it  will  not  interfere  or  compete  with  any 
of  the  existing  companies  with  respect  to  furnishing  electricity 
for  lighting  purposes  in  the  township;  and  that  it  will  not  be 
profitable  for  the  existing  companies  to  acquire  plants  for  the 
purpose  of  furnishing  power  in  the  township  for  which  the  de- 
mand exists.  It  is  claimed  that  the  use  of  electricity  for  power 
purposes  is  one  that  is  adapted  for  collieries  and  other  possible 
users  in  the  township ;  that  the  supply  must  be  furnished  at  such 
low  prices  that  the  installing  of  the  necessary  plant  will  make 
such  business  unprofitable,  and  that  the  business  can  only  be  done 
profitably  by  a  corporation  possessed  of  a  plant  of  large  capacity, 
and  where  there  exists  a  correspondingly  large  demand  for 
power. 

[1]  Does  the  demand  for  power  exist?  For  if  it  does  exist, 
then  it  is  the  duty  of  the  existing  company  to  reasonably  satisfy 
that  demand.  It  appears  that  Jenkins  township  is  very  sparsely 
settled,  and  that  its  population  is  composed  mostly  of  persons 
employed  about  the  mines.  There  are  practically  no  stores,  ex- 
cept little  front-room  stores.  There  are  eight  or  ten  saloons,  and 
no  factories  or  industrial  plants  of  any  kind  other  than  a  brick* 
yard.  The  immediate  demand  for  power  in  Jenkins  township, 
if  it  can  be  termed  a  demand,  is  that  made  by  £wen  colliery 
of  the  Pennsylvania  Coal  Company, — about  460  kw.,  and  that 
of  a  brickyard, — about  75  kw.  There  was  testimony  that  other 
collieries  might  desire  to  secure  electric  power,  but  it  was,  to  say 
the  least,  indefinite.  There  is  no  testimony  at  any  point  in  the 
case  indicating  that  at  any  time  the  Pennsylvania  Coal  Company 
made  any  request  or  demand  upon  the  existing  company  to  sup- 
ply it  with  power  in  Jenkins  township.  It  does  appear  that  in 
February,  1915,  a  representative  of  the  Lackawanna  &  Wyoming 
Valley  Power  Company  solicited  the  business  of  fizmishing  elec- 
trical power  to  the  Pennsylvania  Coal  Company,  and,  as  the  re- 
sult of  such  solicitation,  the  power  company  entered  into  a  con- 
tract with  the  coal  company  for  the  supply  of  electrical  power 
to  the  £wen  colliery.  Apparently,  there  was  involved  in  this 
solicitation  some  proposition  looking  to  the  purchase  by  the 
power  company  of  a  culm  bank  or  dump  of  the  Pennsylvania 
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Coal  Company,  by  reason  of  which  purchase  the  power  company, 
no  doubt,  figured  that  they  wonld  be  able  to  supply  power  for  the 
Ewen  colliery  at  rates  lower  than  if  they  had  not  purchased  the 
dump.  There  is  no  evidence  tending  to  show  that  the  Citizens' 
Electric  Illuminating  Company  knew  that  the  Pennsylvania 
Coal  Company  desired  to  be  supplied  with  power  for  the  Ewen 
colliery,  or  that  the  company  ever  refused  to  furnish  such  power, 
and  we  cannot,  therefore,  say  that  the  Citizens'  Electric  Illu- 
minating Company  was  not  performing  its  duty  in  this  respect 
as  a  public  sen-ice  company. 

[2]  It  appearing  now,  however,  that  there  is  a  requirement 
on  the  part  of  the  Pennsylvania  Coal  Company  to  have  a  supply 
of  460  kw.,  and  on  the  part  of  the  brickyard  to  have  a  supply  of 
75  kw.,  is  the  Citizens'  Electric  Illuminating  Company  in  a  po- 
sition, or  can  it  place  itself  in  a  position,  to  supply  this  require- 
ment ?  On  at  least  three  different  occasions  the  question  of  the 
adequacy  of  the  plant  equipment  and  facilities  of  the  Citizens' 
Electric  Illuminating  Company  to  supply  electrical  current  un- 
der its  charter  in  this  township  was  before  this  Commission,  and 
in  each  instance  it  was  determined  that  the  plant  equipment  and 
facilities  of  that  company  were  ample  and  sufficient  for  the  needs 
of  the  district  within  which  it  was  authorized  to  do  business. 

From  the  testimony  produced  before  the  Commission,  it  ap- 
pears that  this  company  has  a  present  generating  capacity  of 
1,935  kw.,  and  that  its  boiler  capacity  is  1,200  rated  h.p.  The 
present  peakload  of  this  plant  lies  between  900  and  1,000  kw., 
and  it  has  practically  that  much  in  reserve.  This  company  is 
in  a  position  to  supply  the  immediate  present  demand  for  power 
in  Jenkins  township,  although  it  is  true  that  the  contin- 
gency might  arise  during  which  it  could  not  be  able  to  supply 
both  commercial  lighting  and  power  to  the  full  capacity  for  two 
hours  consecutively.  We  are  of  the  opinion,  however,  that  under 
the  circumstances,  the  company  is  at  the  present  time  reasonably 
situated  to  give  adequate  power,  and  to  meet  the  immediate  pres- 
ent demand  for  power.  The  president  of  the  existing  company 
testified  that  it  is  ready,  willing,  and  anxious  to  take  the  contract 
with  the  Pennsylvania  Coal  Company,  to  furnish  it  with  all 
power  needed,  and  that  his  company  is  financially  able  and  will- 
ing to  build  and  install  such  additional  plant  and  facilities  as 
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will  give  to  all  consumers  in  Jenkins  township  full  and  adequate 
service,  both  as  to  light  and  to  power.  It  may  be  that  the  present 
and  future  demands  for  power  will  make  it  necessary  for  the 
existing  company  to  install  another  unit  of  1,000  kw.  capacity. 
If  so,  the  company  is  able  and  willing  to  make  the  installation. 

When  an  existing  company  has  given  fair  and  adequate  serv- 
ice to  the  township  for  a  long  period  of  years,  and  where  it 
shows  its  willingness  to  furnish  current,  both  for  lighting  and 
power,  at  the  same  rates  at  which  the  proposed  company  offers 
to  supply  current,  and  where  the  offer  of  the  existing  company 
is  in  good  faith,  as  we  believe  it  to  be  in  this  case,  we  do  not  see 
the  advisability  of  permitting  the  proposed  company  to  enter 
the  territory  and  necessarily  cause  a  duplication  of  plant  and 
facilities;  and  it  is  folly  to  contend,  in  view  of  the  facts  in  the 
present  case,  that  if  the  proposed  company  be  permitted  to  enter 
this  township  to  supply  power,  there  will  be  no  real  competi- 
tion within  this  territory.  It  must  also  be  borne  in  mind  that 
there  is  another  company,  the  Jenkins  Township  Electric  Light, 
Heat,  &  Power  Company,  which  has  exactly  the  same  power  that 
the  proposed  Midvalley  Power  Company  would  have,  with  the 
additional  right  to  furnish  current  for  the  lighting  and  heating. 
If  this  application  be  granted,  there  may  be  competition  between 
not  merely  two  companies,  but  between  three  companies,  and  the 
triplication  of  facilities  in  this  little  township  with  a  population 
of  less  than  5,000.  There  is  no  public  necessity  under  the  evi- 
dence in  this  case  for  such  a  multiplicity  of  facilities  as  may 
result  in  this  small  township,  where  the  existing  company  is  in 
the  position  the  Commission  finds  and  believes  it  to  be,  and  in 
good  faith  willing  to  supply  all  necessary  equipment  and  facili- 
ties for  furnishing  any  immediate  or  future  demand  for  power 
at  rates  equal  to  these  proposed  by  the  applicant. 

The  testimony  discloses  that  the  Midvalley  Power  Company 

proposes  to  obtain  its  electrical  energy  from  the  Lackawanna  & 

Wyoming  Valley  Power  Company,  which  at  present  generates 

electric  energy  in  the  city  of  Scranton  by  operating  under  lease 

from  the  Lackawanna  &  Wyoming  Valley  Railroad  Company  the 

power  plant  of  that  company,  which  desires  to  dispose  of  its 

surplus  electric  energy  by  supplying  power  in  the  township  of 

Jenkins,  separated  from  the  city  of  Scranton  by  a  city  and  a 
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number  of  boroughs  and  townships.  We  do  not  deem  it  neces- 
sary to  pass  upon  the  legal  right  of  the  Midvalley  Power  C!om- 
pany,  if  incorporated,  to  obtain  its  power  from  the  Lackawanna 
&  Wyoming  Valley  Power  Company  or  any  other  such  company. 
We  therefore  have  confined  ourselves  to  the  broad  proposition  of 
whether  the  incorporation  of  the  Midvalley  Power  Company  is 
"necessary  or  proper  for  the  service,  accommodation,  conven- 
ience, or  safety  of  the  public."  For  the  reasons  set  out  above, 
we  are  of  the  opinion  that  the  approval  of  this  incorporation  is 
not  necessary  or  proper,  and  an  order  will,  therefore,  be  entered 
refusing  the  application. 


PHILIPPINE  ISLANDS  BOARD  OF  PUBLIC  UTILITY 
COMMISSIONERS. 

DISTRICT  ENGINEER  OF  CAPIZ 

V, 

YANGCO  STEAMSHIP  COMPANY,  INC. 

[Case  No.  290.] 

Service  ^  Common  carriers  ^  Steamships -^  Adequacy -^  Schedules  of 
arrivals  and  departures* 

1.  Adequate  service,  as  required  by  law,  is  not  given  unless  a  fixed 
schedule  of  arrivals  and  departures  at  all  ports  along  the  routes  served 
as  a  common  carrier  is  established,  published,  and  reasonably  main- 
tained. 

Service '^  Comm^on  carriers  —  Steamships  ^^  Adequacy  ^^  Schedules  of 
arrivals  and  departures  —  Published  reservation  of  right  to  alter, 

2.  The  mere  publication  of  a  reservation  by  the  carrier  of  his  right 
to  alter  his  schedule  of  arrivals  and  departures  will  not  entitle  him  to 
make  such  alteration  for  his  own  convenience  without  r^;ard  to  the 
rights  of  the  public  served. 

[September  17,  1015.] 

Headnotes  by  the  Commissioit. 

Complaint  that  steamship  does  not  adhere  to  advertised  sail- 
ing schedule ;  company  ordered  to  establish  and  maintain  sailing 
schedule  between  ports  of  Manila^  Boac,  Bomblon,  Capiz^  and 
New  Washington, 
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By  the  Commission:  This  case  is  before  the  Board  upon  a 
complaint  by  Mr.  A*  H.  Sjovall,  district  engineer,  district  of 
Capiz,  regarding  the  inadequacy  of  the  service  rendered  by  the 
S.  S.  Luis  E.  Tangco.  It  is  alleged  in  the  complaint  that  on 
June  22,  1915,  the  master  of  this  ship  advised  the  postmaster  at 
Capiz  by  wire  from  Manila,  that  his  steamer  would  arrive  in 
Capiz  on  Friday,  June  25th,  at  8:00  a.  m.,  and  that  she  would 
sail  for  ITew  Washington  at  8:00  p.  m.  on  the  same  day;  that 
this  advice,  in  accordance  with  the  usual  practice,  was  posted  on 
the  bulletin  board  of  the  Provincial  Government  Building  at 
Capiz;  that  the  complainant  and  Mr.  D.  E.  Henry,  senior  super- 
vising engineer,  Bureau  of  Public  Works,  relying  on  this  notice 
and  desiring  to  go  from  Capiz  to  New  Washington,  awaited  the 
arrival  of  the  Yangco  for  that  purpose;  that  on  her  arrival  it 
was  given  out  that  she  had  just  come  from  New  Washington  and 
would  sail  that  evening  for  Manila  via  Romblon,  without  touch- 
ing again  at  New  Washington;  that  this  was  the  first  advice 
given  to  this  effect,  although  she  had  touched  at  not  less  than 
two  ports  at  which  such  notice  might  have  been  given  by  tele- 
graph ;  that  the  complainant  and  Mr.  Henry  were  obliged  to  hire 
a  launch  for  P30  to  make  the  trip,  although  the  ordinary  com- 
mercial rate  would  have  been  P4.20;  and  that  in  any  case, 
through  relying  on  the  advice  as  given,  they  were  caused  a  use- 
less delay  of  more  than  one  and  one-half  days.  We  are  asked 
to  restrain  the  owner  and  master  of  the  S.  S.  Yangco  from  giv- 
ing out  nnreliable  information  with  consequent  inconvenience, 
expense,  and  delay  to  the  public. 

A  copy  of  this  complaint  having  been  served  on  T.  R.  Yangco, 
successor  to  the  Yangco  Steamship  Company  and  present  owner 
of  the  steamship  in  question,  he  made  answer  thereto  admitting 
the  ownership  of  said  steamer,  admitting  the  sending  of  the  tele- 
gram as  alleged  in  the  complaint,  and  explaining  that  this  notice 
was  given  merely  as  an  accommodation  to  the  postoiBce  authori- 
ties, not  being  intended  as  a  notice  to  the  public.  It  is  further 
admitted  in  the  answer  that  the  defendant  does  not  undertake  to 
maintain  any  fixed  schedule  of  arrivals  and  departures  for  the 
steamer  Luis  R.  Yangco,  and  that  the  change  complained  of  was 
made  by  the  captain  of  the  vessel  foir  commercial  reasons  solely. 
Regret  is  expressed  that  the  change  in  the  itinerary  caused  incori- 
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venience  to  the  complainant,  and  it  is  stated  that  in  order  to 
avoid  misunderstandiugs  in  the  future,  all  local  notices  relating 
to  the  sailing  of  the  vessel  in  question  will  be  made  subject  to 
the  proviso  that  the  right  is  reserved  to  abandon  such  projected 
voyages  without  notice,  this  notification  having  been  continuously 
given  for  some  time  past  in  the  published  advertisements  in  the 
daily  press  of  Manila. 

Upon  receipt  of  this  answer  the  matter  was  set  for  hearing 
on  August  2,  1915,  at  the  offices  of  this  Board.  There  were  no 
appearances  for  the  complainant;  Mr.  F.  C.  Fisher  appeared 
for  the  defendant. 

From  the  pleadings  and  the  evidence  presented  at  the  hear- 
ing, we  find  that  the  defendant  owns  and  operates  the  S.  S.  Luis 
K.  Yangco  as  a  common  carrier  of  passengers  and  freight  be- 
tween Manila,  Boac,  Komblon,  Capiz,  and  New  Washington, 
and  that  as  such  common  carrier  he  is  a  public  utility  under 
the  statutory  definition.  We  further  find  that  by  notices  pub- 
lished in  "La  Deraocracia"  and  "La  Vanguardia,"  he  has  an- 
nounced that  the  advertised  schedule  of  arrivals  and  departures 
of  the  steamer  Luis  K.  Yangco  is  subject  to  alteration  without 
previous  notice.  We  also  find  that  the  defendant  does  not  under- 
take to  maintain  any  fixed  schedule  of  arrivals  and  departures 
for  the  S.  S.  Luis  K.  Yangco. 

[1]  It  seems  to  us  clear  that  the  failure  of  the  defendant  to 
maintain  a  fixed  schedule  of  arrivals  and  departures  is  detri- 
mental not  only  to  the  public,  but  to  himself  as  well.  The  public 
is  occasioned  much  inconvenience,  annoyance,  and  loss  through 
not  being  able  to  depend  upon  the  defendant's  steamers  for 
freight  and  passenger  transportation.  The  defendant  in  the  long 
run  must  lose  business  through  the  fact  that  the  public,  not  being 
able  to  rely  upon  his  sailings,  does  not  accommodate  itself  to 
them.  We  have  no  difficulty  in  finding  that  in  failing  to  estab- 
lish and  maintain  a  fixed  schedule  of  arrivals  and  sailings  at  all 
ports  along  the  routes  served  by  him  as  a  common  carrier,  the 
defendant  is  failing  to  give  that  adequate  service  which  the  law 
requires. 

[2]  It  has  been  argued  that  it  is  only  through  his  holding 
himself  out  to  the  public  hb  a  common  carrier  that  the  defendant 
becomes  subject  to  public  regulation  for  the  common  good,  and 
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that  he  controls  completely  the  terms  on  which  he  shall  hold 
himself  out  as  such  carrier.  To  this  we  cannot  agree.  We  be- 
lieve that  the  law  will  not  permit  a  man  to  hold  himself  out  as 
a  common  carrier  on  condition  that  he  be  permitted  to  give  inade- 
quate service.  Once  the  status  is  established,  the  law  attaches 
thereto  the  obligation  of  rendering  adequate  service,  and  the 
carrier  cannot  rid  himself  of  this  obligation  by  seeking  to  limit 
or  modify  the  terms  of  his  holding  out.  To  hold  contrariwise 
would  be  to  place  such  carrier  beyond  the  control  of  the  public. 
As  well  lie  might  say,  "I  will  carry  goods  and  passengers  gen- 
erally, but  I  will  charge  what  freight  and  passenger  rates  I 
please,"  and  then  claim  exemption  from  the  provisions  of  law 
prohibiting  the  charge  of  unduly  discriminatory  or  preferential 
rates  by  reason  of  the  terms  of  his  holding  out. 

We  therefore  order  the  defendant  to  establish  a  fixed  schedule 
of  arrivals  and  departures  for  the  steamer  Luis  E.  Yangco  be- 
tween the  ports  of  Manila,  Boac,  Romblon,  Capiz,  and  New 
Washington,  to  maintain  such  schedule  unless  prevented  by 
weather  or  other  insuperable  obstacles,  to  publish  the  same  so 
that  the  terms  thereof  may  be  known  generally  to  the  public 
served  by  him,  and  to  file  a  copy  thereof  with  this  Board. 

This  order  shall  take  effect  on  the  1st  day  of  October,  1915. 

By  direction  of  the  Board. 


WISCONSIN  RAILROAD  COMMISSION. 

HERMAN  KREUNEN  et  al. 

V. 

CEDAR  GROVE  TELEPHONE  COMPANY. 

Apportionment -^ Necessity  of— 'General  expense, 

1.  The  general  expenses  of  a  telephone  and  electric  company  must 
be  apportioned  in  investigating  the  reasonableness  of  electric  rates. 

Apportionntent  —  General  expenses  —  Salaries  —  Basis, 

2.  The  general  expense  of  a  telephone  and  electric  company,  con- 
sisting chiefly  of  the  salary  of  the  manager,  was  apportioned  on  the 
basis  of  the  direct  operating  expenses  of  each  department. 

Apportionment  — *  Investment  —  Joint  use  of  poles  —  Contact  charge. 

3.  In   investigating  the   reasonableness  of  electric   rates,   it  was 
P.U.R.1916A. 


Digitized  by 


Google 


068  WISCONSIN  RAILROAD  COMMISSION. 

deemed  inadvisable  to  apportion  the  investment  in  poles  jointly  used 
by  the  electric  and  telephone  departments  of  the  utility,  but  rather  to 
require  the  electric  department  to  pay  an  annual  contact  charge  to  the 
telephone  department. 

Return  —  Electricity  —  Annmnt  —  Small  enterprise. 

4.  Net  earnings  of  $171.88  were  held  not  to  be  excessive  for  interest 
and  profits  on  an  investment  of  $1,600  by  an  electric  utility  serving  only 
twenty-seven  customers. 

Bates '- Electricity '^ Distributing  utility^ Flat  or  graduated  rate. 

6.  The  fact  that  an  electric  power  utility  is  acting  merely  as  a 
middleman,  and  has  practically  no  investment,  is  no  ground  for  substi- 
tuting a  flat  rate  for  graduated  rates. 

Mates -^  Electricity  ^  Minimum  bill —>  Graduated  according  to  horse 
power  installed. 

6.  It  is  no  objection  to  a  minimum  bill  for  electricity  that  it  in- 
creases with  each  horse  power  installed  by  the  consumer,  where,  if  there 
were  no  graduations,  an  increase  in  the  bill  to  small  consumers,  neces- 
sary to  assure  the  same  revenue,  would  be  prohibitive. 

Rates  ^  Electricity  ^  MinimMm>  bill -^  Failure  to  use  energy. 

7.  Failure  of  consumers  of  electricity  to  use  any  energy  during 
the  month  is  no  grobnd  for  not  charging  a  minimum  bill,  where  the 
utility  conducts  only  a  small  business  and  it  is  necessary  that  it  have 
an  assured  revenue. 

Rates  —  Aftntmtint  bill  ^Regular  steps  in  graduation. 

8.  The  steps  in  a  graduated  minimum  bill  should  be  regular. 
Dtscrim^ination  —  Rates  -*-  Electricity  —  Equality  in  difference  between 

purchase  price  and  selling  price  for  different  service. 

9.  The  difference  between  the  purchase  price  and  the  selling  price 
of  electrical  power  by  a  distributing  utility  should  be  the  same  for 
limited  service  as  for  imlimited  service. 

[November  22,  1915.] 

Complaint  by  citizens  of  Cedar  Grove  that  the  rates  charged 
for  electric  service  by  the  Cedar  Grove  Telephone  Company  are 
excessive.  The  rates  were  found  to  be  reasonable,  and  objections 
to  the  theory  of  graduation  in  rates  and  minimum  bill,  and 
to  requiring  the  minimum  bill  to  be  paid  whether  any  energy  is 
used  or  not,  and  that  such  bill  is  placed  on  a  monthly  rather 
than  a  yearly  basis,  were  held  untenable.  A  new,  schedule  was 
ordered  to  be  put  into  effect  removing  inequalities  in  the  gradua- 
tions, removing  a  discrimination  between  limited  and  unlimited 
service  and  making  a  slight  reduction  for  large  consumption. 

By  the  Commission:  The  complaint  in  the  above-entitled 
matter,  signed  by  twenty-fire  eitizens  of  the  village  of  Cedar 
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Grove,  was  filed  on  August  15,  1915.  It  alleges  that  the  rates 
charged  by  the  Cedar  Grove  Telephone  Company  for  electric 
service  are  excessive,  and  prays  that  this  Commission  make  an 
investigation  and  determine  reasonable  rates. 

A  hearing  was  held  on  September  7,  1915,  in  the  office  of 
the  Commission  in  Madison.  Collins  &  Collins  appeared  for 
the  petitioiiers ;  no  appearances  were  entered  in  behalf  of  the 
respondent. 

The  Cedar  Grove  Telephone  Company  owns  and  operates  a 
joint  telephone  and  electric  utility  in  the  village  of  Cedar  Grove. 
The  electric  business  of  the  company,  however,  is  confined  to 
power  only,  as  the  electric  lighting  in  the  village  is  done  by 
another  company.  Energy  is  purchased  from  the  Milwaukee 
Northern  Railway  Company  and  is  distributed  to  some  twenty- 
seven  customers.  There  is  one  pole  line  in  the  village  which  is 
used  jointly  for  the  telephone  and  electric  wires  of  the  telephone 
company  and  for  the  electric  wires  of  the  Wisconsin  Foundry  & 
Steel  Works,  which  does  the  lighting.  We  understand  that  the 
telephone  coinpany  and  the  village  each  owns  a  one-half  interest 
in  this  pole  line,  and  that  the  foundry  company  uses  the  portion 
of  the  poles  belonging  to  the  village. 

[1,  2]  During  the  year  ending  June  30,  1915,  $790.91  was 
paid  by  the  utility  for  energy  purchased  from  the  railway 
company.  In  addition  $17.25  was  spent  in  maintaining  the 
distribution  system,  and  $49.14  was  paid  for  taxed  and  liability 
insurance.  As  this  is  a  joint  utility,  it  is  necessary  to  make 
some  division  of  the  general  expenses  of  the  company  between  the 
two  utilities.  The  general  expense,  in  this  instance,  consists 
chiefly  of  the  salary  of  the  manager,  which  is  $780  a  year.  If 
this  is  apportioned  between  the  two  departments  on  the  basis  of 
the  direct  operating  expenses,  it  is  found  that  about  $250  should 
be  charged  to  the  electric  utility,  which  amount  appears  reason- 
able. 

[3*]  Under  the  circumstances  of  the  case  under  consideration 
it  seems  inadvisable  to  make  an  apportiotmaent  of  the  pole-line 
investment  between  the  two  departments,  but  rather  to  require 
the  electric  department  to  pay  an  annual  contact  charge  to  the 
telephone  department  for  the  use  of  the  poles.  In  view  of  the 
fact  that  the  telephone  company  has  only  a  one-half  interest  in 
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all  of  the  poles  which  are  used,  it  would  seem  that  a  charge  of 
5  cents  per  contact  would  be  reasonable.  As  there  are  about  500 
contacts,  the  annual  charc^  for  this  purpose  would  be  $25. 

[4]  It  appears  from  an  inspection  made  of  the  property  by  a 
representative  of  the  Commission  that  the  company  has  about 
$1,600  invested  in  wire,  cross-arms,  pins,  insulators,  lightning 
arresters,  transformers,  meters,  and  a  few  poles  used  exclusively 
by  the  electric  department  outside  of  the  village.  Assuming  that 
this  equipment  will  depreciate  about  5  per  cent  a  year,  the  annual 
depreciation  allowance  would  be  $80.  The  foregoing  expenses 
represent  the  amount  which  the  revenues  must  cover  in  addition 
to  interest  and  profit.  The  sum  of  these  items  is  $1,212.30.  The 
revenues  during  the  year  1915  amounted  to  $1,384.18,  leaving 
$171.88  for  interest  and  profits  on  the  investment.  This  would 
amount  to  a  return  which  under  the  circumstances  can  hardly 
be  considered  excessive  for  a  small  undertaking  of  this  kind. 

[5]  The  rates  charged  by  the  utility  at  present  are  as  follows: 
Minimum  monthly  bill: 

i  h.p.  or  less    $1.00  per  month 

1  "     and  over     i  h.p 1.25     " 

2  "       "         "       1     '*      1.50     "         " 

4  "       **         "       3     "      /./,./.,...///......../.././,.     2.25     "         " 

5  «<       «         «       4     <«      2.75     "         " 

30   "     "      "25   "     /...........,.........,///...,  niso   "      ** 

36     "       "         "     30     "       20.00     "         •' 

Limited  service  (8  A.  M.  to  4  p.  M.) 

First  10  kw.  hrs.  per  kw.  of  rated  capacity,  10  cents  per  kw.  lir. 

Excess  4  cents  per  kw.  hr. 

Unlimited  service  (6  A.  M.  to  12  p.  m.) 

First  10  kw.  hra.  per  kw.  of  rated  capacity,  10  cents  per  kw.  hr. 
Excess  5  cents  per  kw.  hr. 

A  discount  of  5  per  cent  from  the  above  rates  is  allowed  if  bill 
is  paid  on  or  before  the  15th  of  the  month. 

At  the  hearing  the  counsel  for  the  petitioners  argued  that  the 
above  rates  not  only  were  excessive,  but  that  they  were  unrea- 
sonable in  that  they  were  graduated.  The  contention  was -made 
that  in  this  instance  the  energy  should  be  charged  for  at  a  flat 
rate  per  kw.  hour  for  the  reason  that  the  utility  is  acting  merely 
as  a  middleman,  and  that  it  has  practically  no  investment.  We 
cannot  agree  with  the  counsel  in  this  instance,  even  though  it  is 
admitted  that  the  investment  is  small  and  that  the  utility  is 
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merely  acting  as  a  middleman.  Whatever  the  form  of  the  rate 
schedule,  it  is  a  matter  of  some  importance  that  the  revenue  pro- 
videid  by  the  rates  should  be  sufficient  to  cover  the  expenses  and 
the  interest  on  the  investment,  and  in  addition  yield  some  profit 
for  conducting  the  business.  In  tJiis  instance  we  find  that  the 
form  of  the  rate  schedule  now  in  use  is  probably  as  well  designed 
as  any  could  be  to  meet  the  circumstances  of  this  case.  The  chief 
complainant  uses  about  one  half  of  the  energy  which  the  utility 
sells.  If  a  flat  rate  were  established  it  would  moan  that  this 
particular  customer  would  have  to  pay  more  than  he  is  now  pay- 
ing, instead  of  less.  Whether  from  the  point  of  view  of  the  cost 
of  the  service  for  each  of  the  different  classes  of  con. turners  this 
would  be  fair  is  very  doubtful.  In  fact,  the  cost  figures  point  in 
the  opposite  direction.  While  this  consumer  contributes  rela- 
tively more  in  the  Tvay  of  revenues  than  any  of  the  rest  of  the 
consumers,  the  rates  he  pays  do  not  seem  unreasonable  when  com- 
pared with  the  rates  for  similar  service  in  other  places.  Under 
the  circumstances  of  the  caoe,  we  cannot  see  how  the  rate  can 
Be  still  further  reduced. 

[6,  7]  Objection  was  also  made  to  the  minimum  bill,  first, 
because  it  increases  with  the  size  of  the  installation ;  and,  second, 
because  it  is  chargjed  each  month  whether  any  energy  is  used  or 
not.  The  circumstances  of  the  business  conducted  by  a  small 
utility  are  such  that  a  certain  amount  of  revenue  must  be  assured, 
and  the  most  equitable  method  to  assure  such  revenue  seems  to 
be  to  require  each  consumer  to  pay  a  minimum  amount  for  each 
horse  power  which  he  has  installed.  If  the  minimum  bill  is  not 
to  be  graduated,  but  the  same  amount  of  revenue  is  to  be  assured, 
it  would  be  necessary  to  increase  the  minimum  bill  to  the  small 
consumers.  Such  an  increase,  however,  might  make  the  cost  of 
the  service  to  these  customers  prohibitive,  and  some  of  them 
probably  would  refuse  to  remain  customers  longer.  As  to  whether 
the  minimum  bill  should  be  placed  on  a  monthly  or  yearly  basis 
much  can  be  said  on  both  sides.  In  the  instant  case,  however,  it 
seems  advisable  to  leave  it  on  a  monthly  basis. 

[8]  But  the  present  minimum  bill,  we  feel,  needs  some  slight 

modification  in  that  the  steps  in  it  are  quite  irregular.     This 

modification,  however,  will  not  make  any  decided  change  in  the 
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revenue,  although  the  rates  to.  some  of  the  smaller  consumers  will 
be  reduced  slightly  thereby. 

One  of  the  reasons  urged  by  the  counsel  for  the  complainants 
for  reducing  the  rates  in  Cedar  Grove  was  that  the  power  rates 
in  the  neighboring  city  of  Sheboygan  are  considerably  lower  than 
the  rates  in  effect  in  Cedar  Grove.  The  statement  was  made 
that  in  Sheboygan  a  similar  type  of  rate  schedule  is  in  force,  with 
the  exception  that  the  rate  of  10  cents  per  kw.  hr.  applies  only 
to  the  first  10  kw.  hrs.  consumed,  regardless  of  the  size  of  the 
installation.  We  find,  however,  from  the  rates  on  file  by  the 
Sheboygan  Company  in  this  office,  that  the  counsel  for  the  com- 
plainants was  misinformed,  and  in  order  to  correct  the  misappre- 
hension we  quote  here  the  legal  power  rates  of  the  Sheboygan 
Company: 

First  10  kw.  hrs.  per  kw.  of  maximum  demand 10^  per  kw.  hr. 

Balance  of  first  5,000  kw.  hrs 3^     •*       "      " 

Next  5,000  kw.  hrs 2t    "       "      *1 

"     5,000     "       "       1^4     "       "      " 

All  over  15,000  kw.  hrs 1^     "       "     " 

It  will  be  noted  that  the  only  difference  between  the  first  step 
in  this  rate  and  the  existing  rate  at  Cedar  Grove  is  that  the 
number  of  kilowatt  hours  to  which  the  10  cent  rate  applies  is 
determined  by  the  maximum  demand  of  the  installation,  instead 
of  the  rated  capacity  of  the  motors  installed.  While  this  in  some 
instances  might  make  considerable  difference,  in  the  case  at  hand 
we  do  not  believe  that  it  does.  Furthermore,  the  largest  amount 
consumed  by  any  one  customer  in  Cedar  Grove  during  any  one 
month  of  the  past  year  was  about  2,000  kilowatt  hours,  which 
means  that  if  the  particular  customer  who  used  this  amount 
were  being  billed  according  to  the  Sheboygan  rate,  he  would 
enjoy  a  saving  of  only  1  cent  per  kw.  hr.  on  the  amount  con- 
sumed in  excess  of  the  primary  step. 

The  counsel  for  the  complainants  also  contended  that  the 
amount  of  energy  consumed  by  the  largest  customer  in  Cedar 
Grove,  who  operates  a  feed  mill,  was  considerably  under  the  nor- 
mal amount  that  would  be  used  in  other  years;  because  the 
amount  of  grinding  which  was  done  during  the  past  year  for 
farmers  was  small  on  account  of  the  poor  crops.  Assuming  that 
these  are  the  facts,  it  would  be  reasonable  under  the  circum- 
stances to  make  some  slight  reduction  in  the  rate  for  energy  con- 
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sumed  above  the  amount  now  taken  by  this  customer.  The  excess 
rate  to  this  customer  is  now  4  cents,  and  as  the  utility  is  paying 
8  cents  for  the  same  energy,  it  would  seem  that  a  reduction  of 
about  one-half  cent  per  kilowatt  hour  might  be  made  in  the  price 
of  the  energy  consumed  in  excess  of  2,000  kilowatt  hours. 

[9]  The  schedule  now  in  force  provides  that  for  limited  serv- 
ice the  excess  rate  shall  be  4  cents  per  kw.  hr.  and  for  unlimited 
service  it  shall  be  5  cents  per  kw.  hr.  The  utility  is  paying  to 
the  Milwaukee  !N"orthern  Railway  Company  3  cents  per  kw.  hr, 
for  the  former  and  3^  cents  per  kw.  hr.  for  the  latter.  There  is  no 
reason  that  we  can  see  why  the  difference  between  the  purchase 
and  selling  price  for  the  unlimited  service  should  not  be  the 
same  as  for  the  limited  service;  we  are  therefore  reducing  the 
excess  rate  for  unlimited  service  one-half  cent. 

Testimony  was  offered  at  the  hearing  tending  to  show  that  the 
utility  has  not  followed  its  legal  rate  in  billing  customers  for 
service.  From  an  examination  of  the  fifty-six  consumer  bills 
which  were  offered  as  exhibits  it  seems  that  this  complaint  is 
fully  warranted.  Of  all  the  bills  which  were  submitted  the  only 
ones  which  were  correctly  computed  were  those  to  which  the 
minimum  bill  applied.  In  not  all  of  the  instances  where  the 
bills  were  incorrectly  computed  was  the  error  in  favor  of  the 
company,  however,  as  in  several  instances  the  consumers  were 
undercharged  as  well  as  overcharged.  The  reason  for  this  ap- 
parently is  the  carelessness  with  which  the  primary  step  in  the 
rate  schedule  has  been  computed.  The  rate  schedule  of  the  com- 
pany provides  that  the  first  10  kw.  hours  per  kilowatt  of  rated 
capacity  of  the  installation  shall  be  charged  at  10  cents  per  kw. 
hr.  The  motors  are  of  course  rated  in  horse  power.  In  order 
to  translate  the  horse-power  rating  of  the  motors  to  kilowatts, 
it  is  necessary  to  multiply  the  number  of  horse  power  by  the 
equivalent  electrical  rating.  One  horse  power  is  equal  to  .746 
kilowatts,  consequently  the  number  of  horse  power  installed 
should  be  multiplied  by  this  figure  and  then  by  ten,  in  order  to 
ascertain  the  number  of  kilowatt  hours  to  which  the  primary 
rate  of  10  cents  per  kw.  hr.  would  apply.  If  this  computation 
is  followed  out  carefully,  there  is  no  reason  why  the  complaint 
of  incorrectly  computed  bills  should  not  be  avoided. 

It  is  therefore  ordered  that  the  Cedar  Grove  Telephone  Coan- 
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pany  shall  abandon  the  electric  rates  which  it  now  has  in  force, 
and  shall  substitute  therefor  the  following: 

Minimum  bill,  $1.00  for  the  first  h.p.  or  fraction  thereof  and  40^  per  h.p. 
for  every  additional  h.p.  or  fraction  thereof. 

Limited  Service:  (8  A.  M.  to  4  p.  M.) 

First  10  kw.  hrs.  per  kw.  of  rated'  capacity 10^  per  kw.  hr. 

Balance  of  the  first  2,000  kw.  hrs 44  *'      "      " 

All  over  2,000  kw.  hrs 3^^  "      "     " 

Unlimited  Service:   (6.  A.  M.  to  12  P.  M.) 

First  10  kw.  hrs.  per  kw.  of  rated  capacity 10^  per  kw.  hr. 

Balance  of  the  first  2,000  kw.  hrs 4^^     "      «      *• 

All  over  2,000  kw.  hrs 44     "      "      " 

A  discount  of  five  per  cent  (5%)  shall  be  allowed  when  bills 
are  paid  on  or  before  the  15th  of  the  month. 

Kailroad  Commission  of  Wisconsin,  by  Halford  Erickson,  Carl 
D.  Jackson,  Walter  Alexander,  Commissioners. 


WISCONSIN  RAILROAD  COMMISSION. 

m  RE  FREDERIC  RURAL  TELEPHONE  COMPANY. 

Monopoly  and  competition  —  Telephone8  —  Invasion  of  occupied  terri" 
tory^Poor  service -^  Factors  accusing, 

1.  Poor  switching  service  by  a  local  telephone  system  is  no  ground 
for  permitting  rural  companies,  which  are  connected  therewith,  to  in- 
stall a  competing  exchange  in  the  same  village,  where  it  appears  that 
the  rural  companies  have  not  taken  reasonable  steps  to  procure  good 
service,  that  the  poor  service  is  in  part  the  fault  of  the  rural  companies, 
that  the  local  company  is  making  reasonable  attempts  to  furnish  good 
service,  and  that  the  installing  of  a  second  exchange  would  compel  the 
local  company  to  abandon  its  business  in  the  village. 

Monopoly  and  competition -^  Telephones -^  Invasion  of  occupied  ter- 
ritoi^  ^  Interchange  of  service  with  other  points. 

2.  Rural  telephone  companies  will  not  be  permitted  to  install  an 
exchange  in  a  village  in  competition  with  a  local  company,  to  enable 
interchange  of  service  to  be  made  with  companies  at  other  points  on  a 

I  flat-rate  basis  without  use  of  the  toll  line  of  the  local  company,  where 

an  offer  by  the  latter  to  secure  the  interchange  of  service  on  fair  terms 
ie  rejected  by  the  rural  companies,  especially  where  the  inetalling  of  a 
second  exchange  will  force  the  local  company  to  abandon  ita  business 
in  the  village. 

[December  6,  1015.] 

Appucation  of  incorporators  of  the  Frederic  Rural  Tele- 
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phone  Company  for  authority  to  issue  stock  for  the  purpose  of 
acquiring  the  property  of  rural  telephone  companies  operating 
in  the  vicinity  of  Frederic  and  of  constructing  an  exchange  in 
the  village;  and  for  authority  to  install  the  exchange.  The  Tri- 
State  Telephone  &  Telegraph  Company  was  operating  an  ex- 
change in  the  village,  and  objected  to  the  installation  of  another 
exchange.  It  was  found  that  neither  poor  switching  service  by 
the  latter  company,  nor  the  necessity  of  the  rural  companies  hav- 
ing interchange  of  service  at  other  points  on  a  flat-rate  basis 
without  use  of  the  toll  lines  of  the  objecting  company,  was  ground 
for  the  installing  of  a  competing  exchange,  and  the  application 
therefor  was  denied;  making  it  unnecessary  at  the  time  to  pass 
on  the  application  for  authority  to  issue  stock. 

By  the  Commission:  Application  in  the  above-entitled  mat- 
ter was  dated  July  20,  1916,  and  signed  by  Morris  E.  Yager 
and  six  other  incorporators  of  the  Frederic  Rural  Telephone  Com- 
pany. The  petition  is  in  substance  an  application  for  authority 
to  issue  stock  for  the  purpose  of  the  acquisition  by  the  Frederic 
Rural  Telephone  Company  of  the  property  of  various  rural  tele- 
phone companies  operating  in  the  vicinity  of  Frederic,  Wiscon- 
sin, and  for  the  purpose  of  putting  in  a  local  exchange  in  the 
village  of  Frederic,  and  an  application  for  authority  to  establish 
a  local  exchange  within  the  village  of  Frederic.  Inasmuch  as 
the  essential  facts  relative  to  the  situation  will  be  discussed  in 
more  detail  later  in  this  decision,  it  does  not  appear  necessary  to 
embody  at  this  point  the  various  matters  set  forth  in  the  peti- 
tion. 

^  The  village  of  Frederic  joined  in  the  application  of  the  Fred- 
eric Rural  Telephone  Company  by  action  of  its  village  board 
and  by  petition  duly  signed  by  the  village  president  and  village 
clerk. 

On  August  2,  1915,  the  Tri-State  Telephone  &  Telegraph 
Company  filed  its  formal  objection  to  the  granting  of  permission 
to  the  Frederic  Rural  Telephone  Company  to  construct  and 
operate  a  local  exchange  within  the  village  of  Frederic.  The 
essential  portions  of  its  formal  objection  are  that  it  is,  and 
has  for  many  years  been,  operating  a  local  telephone  exchange 
in  the  village  of  Frederic;  that  it  has  given  adequate  service  at 
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reasonable  rates,  and  that  public  convenience  and  necessity  do 
not  require  the  establishment  of  a  second  exchange  within  the 
village  of  Frederic. 

The  answer  of  the  Tri-State  Telephone  &  Telegraph  Company 
to  the  application  of  the  Frederic  Kural  Telephone  Company  is 
dated  August  9,  1915.  No  review  of  the  answer  of  the  Tri- 
State  Telephone  &  Telegraph  Company  is  believed  to  be  required 
at  this  point,  as  the  issues,  as  far  as  the  objecting  company  is 
concerned,  are  practically  those  raised  by  its  formal  objection 
referred  to  above. 

Hearing  in  the  above-entitled  matter  was  held  at  Frederic, 
August  16,  1915.  M.  E.  Yager  appeared  for  the  Frederic  Rural 
Telephone  Company,  and  C.  B.  Randall  for  the  Tri-State  Tele- 
phone &  Telegraph  Company.  Oral  argument  was  held  at  Madi- 
son, October  14,  1915,  and  certain  features  of  the  case  were  later 
covered  by  briefs  submitted  on  behalf  of  the  parties  involved. 

Although  the  application  in  this  case  has  to  do  both  with 
authority  to  issue  stock  and  with  authority  to  establish  a  local 
exchange  at  Frederic,  it  does  not  appear  necessary  at  this  time 
to  pass  upon  the  application  for  authority  to  issue  stock.  It  may 
be  that  the  disposition  of  this  case  will  affect  the  organization  of 
the  Frederic  Rural  Telephone  Company  in  such  a  way  as  to 
make  an  authorization  of  stock  issue  at  this  time  premature; 
consequently,  in  what  follows  we  will  confine*  ourselves  to  the 
application  for  authority  to  establish  an  exchange  at  Frederic. 

In  order  that  we  may  have  before  us  the  facts  with  reference 
to  which  the  decision  in  this  case  must  be  reached,  it  may  be 
well  to  review  them  at  this  point.  Frederic  is  an  incorporated 
village  situated  in  the  northern  part  of  Polk  county,  and  having 
a  population  as  shown  by  the  1910  census  of  511  people.  The 
Tri-State  Telephone  &  Telegraph  Company  operates  a  local  ex- 
change in  the  village  of  Frederic,  and  has  one  or  more  rural  lines 
extending  in  a  westerly  direction  from  the  village.  The  number 
of  subscribers  in  the  village  of  Frederic  was  stated  at  the  hearing 
to  be  approximately  70.  The  Frederic  Rural  Telephone  Com- 
pany is  a  company  recently  organized  to  take  over  the  property 
of  six  companies  or  associations  owning  lines  in  rural  territory 
adjacent  to  the  village  of  Frederic  and  connected  at  or  near  the 
village  limits  of  the  village  of  Frederic  with  the  system  of  the 
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Tri-State  Telephone  &  Telegraph  Company,  which  owns  the  lines 
connecting  these  various  rural  lines  with  its  central  office,  and 
which  does  the  switching  service  for  these  rural  lines.  The  rural 
lines  in  question,  as  indicated  in  the  petition  of  the  Frederic  Rural 
Telephone  Company,  are  (1)  Trade  Lake  Rural  Telephone  Com- 
pany, (2)  West  Sweden  Telephone  Company,  (3)  Scandinavian 
Telephone  Company,  (4)  Wood  River  Telephone  Company,  (5) 
Maple  Grove  Line,  and  (6)  Jungle  Line.  The  number  of  sub- 
scribers on  these  lines,  as  stated  in  the  petition,  is  about  200; 
but  testimony  was  introduced  at  the  time  of  the  hearing  which 
indicated  that  the  number  of  subscribers  as  of  May  1,  1915,  was 
181.  These  six  lines  operate  in  all  ten  circuits,  so  that  the  aveiv 
age  loading  is  a  little  over  18  per  circuit. 

As  shown  by  a  map  introduced  at  the  time  of  the  hearing, 
none  of  these  rural  lines  extend  south  of  Frederic  except  the 
Trade  Lake  Company's  lines,  which  extend  a  short  distance 
south  of  Frederic  in  a  westerly  direction.  As  shown  by  the  map, 
the  system  of  the  Scandinavian  company  is  in  a  northeasterly 
direction  from  Frederic,  and  the  testimony  shows  that  this  con- 
sists of  one  circuit  with  10  subscribers.  The  Jungle  line  ex- 
tends from  the  village  of  Frederic  to  Clam  Falls  and  has  about 
8  subscribers.  The  system  of  the  Trade  Lake  Company  extends 
in  a  westerly  direction  into  the  town  of  Trade  Lake  and  has 
approximately  80  subscribers.  The  West  Sweden  Company's 
system  is  located  in  a  northwesterly  direction  from  Frederic,  and, 
according  to  the  map,  has  approximately  50  subscribers.  The 
Maple  Grove  line  extends  in  an  easterly,  direction  from  Frederic 
and  has  approximately  15  subscribers.  The  Wood  River  line 
extends  north  and  northeast  from  Frederic  and  has  about  15 
subscribers.  The  exact  number  of  subscribers  on  these  lines  is 
of  no  great  importance,  although  the  approximate  number  is 
important  as  showing  the  extent  of  the  telephone  system  involved 
in  the  Frederic  Rural  Telephone  Company  and  the  demands  for 
service  which  are  made  upon  the  central  at  Frederic. 

All  of  that  part  of  Polk  county  lying  south  of  Frederic  for  a 
distance  of  7  or  8  miles,  with  the  exception  of  a  small  portion 
served  by  the  Trade  Lake  Telephone  Company,  receives  its  tele- 
phone service  from  the  Equity  Telephone  Company's  switch 

board,  located  at  the  village  of  Luck,  approximately  6  miles 
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south  of  Frederic.  The  lines  of  the  Equity  Company  extend  in 
a  westerly  direction  from  the  vilfage  of  Luck,  and  the  territory 
lying  east  of  that  village  is  saturated  by  the  Bone  Lake  Tele- 
phone Company,  whose  circuits  reach  to  the  village  of  Luck  and 
which  receive  their  switching  service  from  the  central  office  of 
the  Equity  Telephone  Company  at  that  village.  The  Tri-State 
Telephone  &  Telegraph  Company  has  a  toll  line  extending  from 
Frederic  to  Luck,  and  the  testimony  indicates  that  the  charge  for 
the  initial  period  for  toll  messages  on  this  line  from  Frederic  to 
Luck  is  20  cents,  of  which  5  cents  is  paid  to  the  Equity  Tele- 
phone Company  as  a  terminal  charge.  According  to  the  testi- 
mony introduced  at  the  hearing,  the  contract  between  the 
Tri-State  Telephone  &  Telegraph  Company  and  the  Equity  Tele- 
phone Company  provides  that  the  toll  rate  shall  also  be  20  cents 
from  Luck  to  Frederic,  of  which  the  Equity  Telephone  Com- 
pany should  retain  6  cents,  but  the  Equity  Telephone  Company 
has  not  collected  its  portion  of  the  toll  rate  on  messages  from  its 
subscribers  to  parties  connected  to  the  Frederic  exchange.  The 
Equity  Telephone  Company  also  has  one  line  extending  into  the 
village  of  Frederic,  with  12  subscribers  in  that  village.  It  ap- 
pears that  this  line  was  put  in  a  few  years  ago  because  business 
men  in  Frederic  who  had  occasion  to  talk  with  parties  on  the 
Equity  and  Bone  Lake  systems  felt  that  it  would  be  cheaper  for 
them  to  maintain  a  telephone  connected  directly  with  the  ex- 
change at  Luck  than  it  would  be  to  pay  the  toll  rates  for  their 
service  between  Frederic  and  Luck.  It  also  appears  that  parties 
having  these  telephones  installed  at  Frederic  can  secure  connec- 
tion with  points  further  south  than  Luck  by  paying  the  message 
rate  from  Luck  to  those  points,  which  is  considerably  less  than 
the  message  rate  from  Frederic  to  those  points  for  messages 
routed  over  the  Tri-State  company's  line  from  Frederic  to  Luck. 
To  the  east  and  west  of  Frederic  for  several  miles,  telephone 
service  is  furnished  by  the  six  companies  which  are  to  make  up 
the  Frederic  Eural  Telephone  Company  and  whose  general  loca- 
tion has  already  been  discussed.  Subscribers  living  in  this  terri- 
tory receive  coimection  with  Frederic  upon  the  payment  of  a 
flat-rate  switching  charge.  It  appears,  however,  that  some  of 
the  subscribers  living  in  this  territory,  particularly  those  along 
the  southern  edge  of  the  territory  served  by  the  six  companies, 
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have  more  or  less  occasion  to  communicate  with  parties  on  lines 
of  the  Equity  Telephone  Company,  and  that  all  of  these  messages 
must  be  routed  via  the  Tri-State  company's  toll  line  between 
Frederic  and  Luck.  It  also  appears  that  a  number  of  the  farm- 
ers connected  to  the  systems  of  the  Equity  and  the  Bone  Lake 
companies  do  part  of  their  business  in  Frederic,  and  would  find 
it  convenient  to  use  telephone  service  which  would  enable  them 
to  call  parties  connected  to  the  Frederic  exchange  without  a  mes- 
sage charge.  To  the  north  of  Frederic,  along  the  line  of  the 
Soo  railroad,  are  the  villages  of  Lewis  and  Siren.  The  line  of 
the  Scandinavian  company  furnishes  connection  with  the  Fred- 
eric switch  board  to  farmers  living  in  the  vicinity  of  Lewis.  Par- 
ties living  in  the  neighborhood  of  Siren  receive  telephone  service 
from  lines  connected  to  a  switch  board  in  the  village  of  Siren. 
It  appears  from  the  testimony  that  connection  between  the  ex- 
change/of  Frederic  and  the  exchange  at  Siren  must  be  made  over 
the  lines  of  the  Tri-State  company  by  way  of  Grantsburg, 
Grantsburg  being  situated  about  18  miles  northwest  of  Frederic 
and  12  or  14  miles  west  of  Siren.  The  toll  rate  for  the  initial 
period  from  Frederic  to  Siren  is  20  cents. 

It  does  not  appear  that  the  importance  of  connection  with  the 
village  of  Siren  on  a  flat-rate  basis  is  as  great  as  it  might  be  with 
the  village  of  Luck,  as  none  of  the  lines  connected  to  the  Siren 
exchange  have  subscribers  living  within  6  or  7  miles  of  Frederic. 
We  may,  therefore,  confine  ourselves,  as  far  as  the  question  of 
the  necessity  for  unlimited  exchange  of  service  with  the  systems 
of  other  companies  is  concerned,  to  the  situation  existing  between 
the  Frederic  exchange  and  the  exchange  at  Luck,  including  in 
the  term  "exchange"  all  lines  which  receive  their  central  office 
service  at  the  points  mentioned.  If  it  appears  that  the  impor- 
tance of  unlimited  exchange  of  service  between  Frederic  and  Luck 
is  such  that  the  application  in  this  case  should  be  granted,  it 
will  not  be  necessary  to  consider  the  requirements  for  unlimited 
service  with  other  points  in  the  neighborhood  of  Frederic.  If, 
on  the  other  hand,  the  situation  does  not  require  the  granting 
of  the  application  because  of  the  requirements  for  service  between 
Frederic  and  Luck,  it  seems  to  us  very  doubtful  if  the  require- 
ments for  service  between  Frederic  and  other  points  can  be  such 

as  to  justify  the  granting  of  the  application. 
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[1]  One  of  the  issues  in  this  case,  therefore,  is  whether  or 
not  it  will  be  necessary  to  grant  the  application  of  the  Frederic 
Rural  Telephone  Company  in  order  to  take  care  of  the  service 
requirements  of  parties  connected  to  the  switch  boards  at  Frederic 
and  at  Luck.  The  other  point  to  be  considered  relates  to  the 
quality  of  service  furnished  by  the  Tri-State  company,  rather 
than  to  the  extent  of  territory  which  can  be  covered  without  the 
payment  of  toll  rates. 

A  number  of  witnesses  connected  to  the  lines  of  the  six  com- 
panies which  it  is  planned  to  join  in  the  Frederic  Rural  Tele- 
phone Company  testified  that  the  service  furnished  by  the  Tri- 
State  company  has  been  exceedingly  poor.  There  seemed  to  be 
a  general  impression  that  for  a  number  of  months  prior  to  the 
date  of  the  hearing,  service  had  been  improved,  but  the  testimony 
was  hardly  conclusive  on  this  point. 

A  number  of  witnesses  testified,  also,  that  some  time  back 
there  was  an  operator  in  the  employ  of  the  Tri-State  company 
who  had  given  unusually  good  service,  but  it  seems  that  both 
before  and  after  her  period  of  employment  service  was  poor. 

There  seems  to  be  no  question  as  to  the  essential  points  raised 
in  connection  with  the  service  over  a  considerable  period  of  time. 
It  was  shown  on  behalf  of  the  Tri-State  company  that  the  com- 
pany had  found  it  very  difficult  to  secure  efficient  operating  help. 
A  number  of  local  conditions,  which  it  is  not  necessary  to  enu- 
merate here,  had  tended  to  make  it  very  difficult  to  secure  em- 
ployees of  the  type  required  for  efficient  operation.  So  far  as 
we  can  determine,  however,  the  Tri-State  company  has  been  and 
i«  making  a  conscientious  effort  to  furnish  good  service  to  parties 
connected  to  its  Frederic  switch  board.  This  does  not  excuse  the 
attitude  of  some  of  its  former  employees  toward  parties  connected 
to  the  rural  lines,  nor  justify  the  company  in  tolerating  such 
conditions  if  it  was  at  all  possible  to  remedy  them.  There  seems 
to  be  no  question  that  for  some  considerable  period  of  time  opera- 
tors frequently  neglected  attending  to  calls  from  rural  lines,  and 
were  impertinent  in  dealing  with  rural  subscribers.  The  natural 
result  of  this  has  been  a  feeling  of  dissatisfaction  on  the  part  of 
rural  subscribers  which  may  have  played  a  considerable  part  in 
leading  up  to  the  formation  of  the  Frederic  Rural  Telephone 
Company  and  the  application  for  a  certificate  to  operate  an  ex- 
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change  in  the  village  of  Frederic.  The  testimony  of  parties  liv- 
ing within  the  village  of  Frederic  and  receiving,  local  service  did 
not  show  any  serious  failure  on  the  part  of  the  Tri-State  company 
to  provide  adequate  service.  The  Frederic  exchange  is  a  small 
exchange^  and  the  lineman  whose  duty  it  is  to  attend  to  the 
upkeep  of  this  exchange  is  employed  at  Grantsburg  by  the  Tri- 
State  company,  and  comes  to  Frederic  when  cases  of  trouble  are 
reported.  As  a  result,  it  is  quite  probable  that  trouble  is  not 
cleared  as  rapidly  as  it  might  be  if  the  Frederic  exchange  were 
large  enough  to  permit  of  the  continuous  employment  of  a  line- 
man at  Frederic,  but  there  seems  to  have  been  no  serious  criticism 
of  the  service  based  on  this  condition. 

No  action  has  been  taken  before  the  Commission  to  secure 
better  service  at  Frederic,  although  the  proper  procedure  might 
seem  to  have  been  to  file  a  complaint  against  the  Tri-State  com- 
pany asking  for  improved  service.  Although  the  service  fur- 
nished by  the  Tri-State  company  up  to  a  comparatively  recent 
time  apparently  was  not  what  it  should  have  been,  it  is  by  no 
means  clear  that  all  of  the  defects  in  service  complained  of  by 
parties  living  on  rural  lines  could  be  charged  against  the  Tri- 
State  company.  As  before  stated,  the  average  number  of  sub- 
scribers on  these  lines  is  something  over  18.  The  testimony  of 
the  superintendent  of  maintenance  of  the  Tri-State  company  in- 
dicated that  at  the  time  of  tests  made  by  him  shortly  before  the 
hearing,  some  of  these  lines  were  in  very  poor  condition.  At 
least  one  of  the  witnesses  called  on  behalf  of  petitioners,  a  busi- 
ness man  living  in  the  village  of  Frederic,  stated  that  he  did  not 
blame  the  Tri-State  company  for  all  of  the  defects  which  arose 
in  connection  with  service  over  the  rural  lines,  as  these  lines 
were  not  kept  up  in  good  condition.  As  far  as  the  service  matter 
is  concerned,  then,  it  would  appear  that  if  service  furnished  by 
the  Tri-State  company  has  been  poor,  methods  of  improving  that 
service  should  have  been  attempted  by  parties  aifected  before 
seeking  to  secure  authority  to  install  a  competing  exchange  in 
Frederic;  that  the  poor  service  is  probably  due  in  large  part  to 
the  poor  condition  of  rural  lines  themselves,  and  that  the  Tri- 
State  company  is  now  attempting,  apparently  successfully,  to 
furnish  as  good  service  as  the  facilities  of  the  connecting  lines 
themselves  will  permit     It  is  practically  admitted  in  this  case 
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that  if  the  application  for  authority  to  install  an  exchange  in 
Frederic  is  granted,  the  Tri-State  company  will  have  to  go  out  of 
local  business  at  that  point,  and  either  sell  its  property  for  what 
it  can  get,  or  make  such  use  of  it  as  it  can  at  other  points  than 
Frederic.  In  a  case  where  aggrieved  parties  have  not  taken 
what  would  appear  to  be  reasonable  steps  to  secure  good  service, 
where  the  evidence  is  not  (ilear  that  the  poor  service  furnished 
has  been  entirely  or  even  principally  the  fault  of  the  party  com- 
plained against,  and  w^here  the  party  complained  against  is  now 
and  has  been  for  some  time  making  reasonable  attempts  to  fur- 
nish good  service,  it  does  not  appear  that  authority  can  be 
granted  to  a  competing  concern  to  establish  an  exchange  at  Fred- 
eric because  of  the  requirements  as  to  quality  of  service.  There 
might  be  certain  advantages  from  a  consolidation  of  all  the  lines, 
both  local  and  rural,  into  one  system,  the  principal  of  which 
would  be  that  the  maintenance  of  all  of  these  lines  would  be 
controlled  by  the  same  authority,  and  that  there  would  probably 
be  enough  work  to  warrant  the  employment  of  a  repair  man  on 
a  permanent  basis.  However,  we  see  nothing  which  can  prevent 
the  farmers  from  forming  such  an  organization  as  will  enable 
them  to  have  a  responsible  head  to  attend  to  the  upkeep  of  their 
lines  if  they  see  fit  to  form  such  organization.  If  such  an  organi- 
zation is  formed,  it  will  probably  be  possible  for  that  organiza- 
tion and  the  Tri-State  Telephone  &  Telegraph  Company,  acting 
together,  to  employ  a  repair  man  at  Frederic  for  the  upkeep  of 
the  lines  of  both  companies.  Consequently,  if  improvement  in 
quality  of  service  is  what  is  really  sought  in  this  case,  we  fail  to 
see  where  the  improvement  of  service  will  make  it  necessary  to 
eliminate  the  Tri-State  Telephone  &  Telegraph  Company  from 
local  business  at  Frederic,  which  would  undoubtedly  be  the  result 
of  the  granting  of  a  certificate  of  authority  to  install  a  second 
exchange  in  that  village. 

[2]  Since  there  is  nothing  in  regard  to  quality  of  service 
which  requires  the  admission  of  a  second  company  for  local  busi- 
ness in  Frederic,  the  admission  of  such  second  exchange,  if  made 
at  all,  must  be  justified  because  such  an  exchange  would  enable 
parties  living  within  such  a  radius  of  Frederic  that  the  village 
of  Frederic  would  constitute  their  natural  trading  center  to 

secure  service  on  a  flat-rate  basis  which  is  reasonably  required  on 
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that  basis,  and  which  it  would  not  be  practicable  to  secure  in 
any  other  way.  The  record  in  this  case  fails  to  show  that,  in 
order  for  parties  connected  to  rural  lines  which  are  to  be  joined 
in  the  Frederic  Eural  Telephone  Company  and  parties  on  the 
lines  of  the  Equity  and  the  Bone  Lake  companies  to  secure  ade- 
quate facilities  for  the  exchange  of  telephone  messages  on  an 
unlimited  service  basis,  it  would  be  necessary  to  permit  a  compet- 
ing exchange  to  be  established  within  the  village  of  Frederic. 

At  the  time  of  the  hearing,  it  was  suggested  by  the  representa- 
tive of  the  Conmiission  that  the  Tri-State  company  should  agree 
to  sell  its  toll  line  between  the  villages  of  Frederic  and  Luck  to 
the  Frederic  Rural  Telephone  Company,  abandon  its  toll  rate 
for  messages  passing  between  those  villages,  and  4iandle  business 
between  them  upon  a  flat  rate  to  be  settled,  if  necessary,  by  the 
Commission.  H  such  an  agreement  could  have  been  reached, 
and  the  line  transferred  to  the  Frederic  Rural  Telephone  Com- 
pany, that  company  would  have  been  in  fully  as  good  a  position 
to  arrange  for  free  interchange  of  service  with  companies  with 
which  it  could  connect,  as  it  would  be  if  the  Tri-State  company 
were  entirely  eliminated  from  Frederic  local  business  and  an 
exchange  of  the  Frederic  Rural  Telephone  Company  installed 
there. 

Pursuant  to  the  agreement  entered  into  at  the  time  of  the 
hearing,  the  Tri-State  Telephone  &  Telegraph  Company  entered 
a  stipulation  expressing  its  willingness  to  make  practically  the 
arrangement  suggested  at  the  time  of  the  hearing.  This  arrange- 
ment was  rejected  by  the  Frederic  Rural  Telephone  Company, 
and  the  whole  matter  left  for  the  decision  of  the  Commission. 
Inasmuch  as  the  qualitative  requirements  of  service  do  not  neces- 
sitate the  establishing  of  a  second  exchange  in  Frederic,  and  as 
the  Tri-State  company  has  offered  what  appear  to  be  reasonable 
terms  for  securing  unlimited  service  between  Luck  and  Frederic, 
which  terms  have  been  rejected  by  the  Frederic  Rural  Telephone 
Company,  we  see  no  reasonable  grounds  on  which  it  can  be  held 
that  the  Tri-State  Telephone  &  Telegraph  Company  should  be 
subjected  to  competition  in  the  village  of  Frederic,  particularly 
when  the  result  of  such  competition  must  necessarily  be  to  force 
the  Tri-State  company  to  abandon  its  local  business  at  that  point. 

What  ruling  should  be  made  with  regard  to  the  stock  and  bond 
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matter  will,  of  course,  depend  upon  the  further  course  pursued 
by  the  Frederic  Kural  Telephone  Company  following  this  de- 
cision. If  that  company  is  organized  to  take  over  the  lines  sur- 
rounding Frederic,  and  have  its  switching  service  performed  by 
the  Tri-State  company,  the  authorization  of  stock  issue  will  be 
taken  up  later. 

It  is  therefore  ordered: 

1.  That  action  be  suspended  upon  the  matter  of  authorizing 
an  issue  of  stock  until  the  eflFect  of  this  decision  upon  the  com- 
pletion of  the  organization  of  the  Frederic  Rural  Telephone 
Company  shall  be  known, 

2.  That  the  application  for  authority  to  install  an  exchange  in 
the  village  of  Frederic  be,  and  the  same  hereby  is,  denied. 

Railroad  Comimission  of  Wisconsin,  by  Halford  Erickson,  Carl 
D.  Jackson,  Walter  Alexander,  Commissioners. 


WISCONSIN  RAIIiROAD  COMMISSION. 

IN  EE  DANE  COUNTY  RURAL  TELEPHONE  COMPANY. 

Monopoly  and  competition -^  Telephones -^  Extension  of  service  into 
occupied  territory. 

1.  A  telephone  company  operating  from  a  near-by  city  may  be 
ordered  to  serve  a  community  already  served  by  another  outside  com- 
pany, notwithstanding  a  slight  duplication  of  facilities,  and  a  loss  of 
toll  revenue  to  the  latter  company  will  result,  it  appearing  that  the 
disputed  territory  is  between  the  service  zones  of  the  two  companies, 
that  many  residents  therein  require  direct  service  with  the  city,  and 
that  the  investment  of  the  company  already  in  the  field  will  still  be 
profitable. 

[December  1,  1915.] 

CoMPLAiiTT  that  a  telephone  company  operating  from  the  city 
of  Madison  refused  to  render  service  to  applicant  in  the  village 
of  Token  Creek  served  by  a  company  operating  from  an  exchange 
in  Sun  Prairie ;  company  ordered  to  extend  its  lines  to  such  vil- 
lage and  to  so  rearrange  its  lines  as  to  conform  to  the  prescribed 
standards. 

By  the  Commission:  The  above-entitled  matter  arose  on  a 
complaint  of  Mary  F.  Connor  and  twenty-five  other  persons. 
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The  complaint  was  filed  on  September  17,  1915,  and  alleges  that 
the  Dane  County  Rural  Telephone  Company  has  refused  to 
extend  its  service  to  Mary  F.  Connor,  for  the  reason  that  the 
Interurban  Telephone  Company  now  serves  the  territory  in  which 
she  lives. 

A  hearing  was  held  October  13,  1916,  at  the  office  of  the  Com- 
mission at  Madison.  H.  C.  Winter  appeared  on  behalf  of  the 
Dane  County  Rural  Telephone  Company,  and  C.  Engsberg  on 
behalf  of  the  Interurban  Telephone  Company. 

The  facts  appear  to  be  as  follows :  The  Interurban  Telephone 
Company  operates  an  exchange  at  Sun  Prairie.  Its  lines  run 
due  west  about  4  miles  to  the  village  of  Token  Creek,  at  which 
place  the  chief  complainant  resides.  The  Dane  County  Rural 
Telephone  Company,  of  Madison,  has  a  line  extending  in  a  north- 
easterly direction  to  within  about  one  mile  and  a  quarter  of 
^Token  Creek.  This  village  is.  about  10  miles  from  Madison. 
No  agreement  exists  between  these  two  companies  relative  to  the 
division  of  territory,  but  the  Dane  County  company  has  refused 
to  extend  its  line  to  Token  Creek,  because  that  village  is  already 
served  by  the  Interurban  company.  The  Dane  County  com- 
pany, however,  has  expressed  a  willingness  to  make  the  desired 
extension  provided  it  is  given  authority  to  do  so.  The  testimony 
shows  that,  if  the  extension  were  made,  the  Dane  County  com- 
pany would  obtain  three  or  four  additional  customers,  who  are 
not  now  subscribers  of  the  Interurban  company,  or  who  would 
continue  to  be  subscribers  of  the  latter  company  even  though  they 
installed  telephones  of  the  Dane  County  company.  It  is  not 
clear  just  how  much  of  the  lines  of  the  Interurban  company 
would  be  duplicated.  The  officer  of  that  company,  who  appeared 
at  the  hearing,  stated  that  it  would  probably  be  ^  to  |  of  a  mile. 
The  representative  of  the  Dane  County  company,  however, 
stated  that  during  the  past  summer  the  Interurban  company  had 
already  extended  its  line  past  two  of  his  company's  customers, 
and,  further,  that  this  extension  had  been  made  without  his  com- 
pany's knowledge  or  consent. 

The  chief  complainant  in  this  case  has  no  need  for  telephone 
service  to  Sun  Prairie.  She,  however,  has  educational  and  social 
interests  in  the  city  of  Madison,  which  seems  to  indicate  that 
if  service  giving  her  direct  connection  to  that  city  could  be  had, 
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it  would  be  of  considerable  convenience  to  her.  At  the  present 
time  such  telephone  service  as  she  has  is  obtained  over  the  toll 
line  of  the  Interurban  company  from  Sun  Prairie  at  a  rate  of 
15  cents  per  message.  She  maintains  that  for  the  service  which 
^he  needs  this  rate  is  too  high,  and  that  it  is  too  difficult  for 
parties  wishing  to  call  her  to  get  the  connections  because  she 
does  not  now  have  a  phone  of  the  Interurban  company  in  her 
home,  having  no  use  for  such  a  phone  for  local  service.  It  seems 
that  there  are  two  or  three  other  people  living  at  Token  Creek 
who  also  have  occasion  to  talk  to  Madison  quite  frequently.  Tes- 
timony was  introduced  by  the  Interurban  company  to  the  effect 
that  one  subscriber  now  has  a  toll  bill  of  about  $1.50  each  month, 
and  that  there  were  two  or  three  others  whose  toll  bills  were 
nearly  as  large.  These  high  toll  bills  would  s6em  to  indicate 
in  themselves  that  there  is  considerable  need  for  direct  connec- 
tion to  Madison.  But  the  Interurban  company  objects  that  if 
the  Dane  County  company  were  permitted  to  extend  its  line  to 
Token  Creek,  it  would  lose  all  of  the  toll  revenue  which  it, is 
receiving  from  that  place  at  the  present  time.  The  Interurban 
company's  representative  admitted  that  the  line  which  that  com- 
pany has  out  to  Token  Creek  would  still  be  profitable  in  that  the 
subscribers  which  it  has  at  Token  Creek  seem  to  be  satisfied  with 
the  service  that  they  are  now  getting;  and  if  they  have  the  Sun 
Prairie  service,  they  in  all  probability  would  continue  to  remain 
subscribers.  However,  he  did  insist  that  the  Interurban  com- 
pany would  lose  the  toll  revenue  which  it  is  obtaining  at  the 
present  time,  and  for  that  reason  he  believed  that  the  Dane 
County  company  should  not  be  permitted  to  extend  its  line. 
He  contended,  further,  that  the  village  of  Token  Creek  is  in 
territory  belonging  to  the  Interurban  company  and  that  the  Dane 
County  company  should  not  be  permitted  to  encroach.  With 
respect  to  the  territory  in  which  Token  Creek  is  located,  it  would 
seem  that  it  lies  in  the  twilight  zone  between  the  territories  served 
by  two  companies  coming  from  different  directions.  It  is  rather 
difficult  to  draw  a  hard  and  fast  line  and  to  Ay  that  all  people 
living  on  one  side  nlust  take  their  service  from  the  company 
located  on  their  side  of  the  line,  and  that  all  people  living  on  the 
other  side  must  receive  their  service  from  the  other  company. 
It  may  very  well  be  that  people  living  on  the  opposite  side  of 
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this  imaginary  line  have  interests  of  such  a  nature  that  they 
would  be  best  served  by  the  other  company,  which  would  neces- 
sarily mean  some  slight  duplication  of  lines.  Such  seems  to  be 
the  fact  in  this  case.  That  the  line  of  demarcation  is  consid- 
erably nearer  to  Sun  Prairie  than  it  is  to  Madison  is  naturally 
to  be  expected,  in  that  the  sphere  of  influence  of  a  city  of  the 
size  of  Madison  as  compared  with  a  village  the  size  of  Sun  Prairie 
would  be  much  greater.  As  a  matter  of  fact  the  interest  of  the 
people  living  in  a  territory  must  determine  whether  they  should 
have  local  service  to  one  place  as  against  another.    ^ 

Taking  all  the  facts  of  the  case  into  consideration  it  seems  that 
in  this  instance  public  convenience  and  necessity  require  that 
the  residents  of  Token  Creek  shall  be  given  local  service  to  Madi- 
son. While  the  Interurban  company  will  have  to  forego  the  toll 
revenue  which  it  is  now  obtaining  from  that  community,  the 
investment  which  it  has  made  will  still  be  profitable,  and  conse- 
quently that  argument  in  this  instance  cannot  be  given  much 
weight  as  against  the  claims  of  the  petitioner. 

It  is  therefore  ordered  that  the  Dane  County  Eural  Telephone 
Company  shall  extend  its  service  to  the  village  of  Token  Creek, 
but  in  making  such  extension  the  subscribers  on  the  circuits  of 
the  present  lines  running  in  that  direction  must  be  rearranged, 
so  that  the  lines  will  be  loaded  in  conformity  with  the  standards 
prescribed  by  the  Commission. 

Ninety  days  from  the  date  of  this  order  is  considered  a  rea- 
sonable time  within  which  to  comply  with  its  terms. 

Railroad  Commission  of  Wisconsin,  by  Halford  Erickson,  Car] 
D.  Jackson,  Commissioners. 


IlililNOIS  PCBIilC  UTILITIES  OOMMISSION. 

ILLINOIS  CENTEAL  KAILBOAD  COMPANY 

V. 

CITY  OF  DECATUR  et  al. 

[No.  3824.] 

Parties -^  Crossings '^  Apportionment -^Buhlio  authority  in  interest, 
1.  "Public  authority  in  interest"  in  §  68  of  the  Illinois  "Act  to 
P.U.K.1916A. 
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Provide  for  the  Regulation  of  Public  Utilities/'  providing  for  the  appor- 
tionment of  the  cost  of  separation  of  grades  between  the  railroad  and 
the  state,  county,  municipality,  or  other  public  authority  in  interest, 
means  the  political  subdivisions  of  the  state  which  under  the  law  have 
supervision  and  control  over  the  publie  highway  upon  which  the  separa- 
tion of  grades  is  ordered. 
Parties  —  Crossings  —  Apportionment  —  County  <—  Totm. 

2.  Neither  the  county  nor  the  township  is  a  party  in  interest  in 
proceedings  to  apportion  the  cost  of  abolishing  a  grade  crossing  wholly 
within  the  corporate  limits  of  a  city  under  the  Illinois  statutes,  and 
no  part  of  such  cost  can  be  apportioned  to  either  merely  because  they 
may  have  a  general  interest  in  the  safety  of  the  crossing. 

Parties  —  Crmsings  ^  Apportionment  —  State, 

3.  The  state  of  Illinois  is  not  a  party  in  interest  in  proceedings  to 
apportion  the  cost  of  abolishing  a  grade  crossing  not  upon  state  prop- 
erty nor  upon  a  road  constructed,  improved,  and  maintained  in  whole 
or  in  part  by  the  aid  of  state  moneys,  and  no  part  of  such  cost  may  be 
apportioned  to  it. 

I  [December  2,  1915.] 

Petition  that  part  of  the  cost  of  separation  of  grades  at  a 
crossing  in  the  city  of  Decatur  undertaken  by  agreement  between 
the  eity  and  the  railroad  be  apportioned  against  the  town  of 
Decatur,  the  county  of  Macon,  and  the  state  of  Illinois ;  denied. 

By  the  Commission :  This  case  came  before  the  Commission 
upon  the  petition  of  the  Illinois  Central  Eailroad  Company  ask- 
ing that  the  Commission  approve  a  certain  agreement  entered 
into  by  the  Illinois  Central  Eailroad  Company  and  the  city  of 
Decatur,  bearing  date  of  April  1,  1915,  and  providing  for  a 
separation  of  grades  and  the  construction  of  a  subway  under 
the  tracks  of  the  said  Illinois  Central  Railroad  Company  where 
they  cross  Prairie  street  in  the  city  of  Decatur.  Said  agreement, 
among  other  things,  provided  that  the  city  of  Decatur  should  pay 
not  to  exceed  $10,000  of  the  cost  of  construction  of  said  subway. 
Petitioner  ^Iso  prays  that  the  total  cost  of  construction  of  said 
subway  shall,  after  a  hearing,  be  further  apportioned  to  the  state 
of  Illinois,  county  of  Macon,  and  town  of  Decatur  by  an  order 
of  this  Commission  prescribing  what  proportion  of  said  costs 
shall  be  borne  by  each  of  said  parties. 

A  hearing  was  held  in  this  matter  on  June  16,  1915,  at  which 
time  all  parties  except  the  city  of  Decatur  were  represented.  On 
July  8,  1915,  the  Commission  entered  its  order  approving  the 
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agreement  between  the  petitioner  herein  and  the  city  of  Decatur 
in  so  far  as  the  said  agreement  determined  the  character  of  the 
proposed  improvement  and  fixed  the  rights  and  obligations  of  the 
Illinois  Central  Railroad  Company  and  of  the  city  of  Decatur 
inter  se,  but  providing  that  nothing  in  said  agreement  or  in  the 
order  of  the  Commission  should  affect  the  rights  or  liabilities 
of  the  other  parties  to  the  proceeding,  nor  limit  or  affect  the 
power  and  authority  of  the  Commission  by  its  further  order  to 
prescribe  the  terms  upon  which  such  separation  of  grades  shall 
be  made,  and  to  prescribe  the  proportion  in  which  the  expense  of 
the  said  separation  and  the  construction  of  said  subway  shall  be 
divided  between  the  railroad  or  street  railroad  companies  affected, 
or  between  such  companies  and  the  state,  county,  municipality, 
or  other  public  authority  in  interest,  as  provided  by  law. 

[1]  Section  58  of  "An  Act  to  Provide  for  the  Regulation  of 
Public  Utilities"  is  in  part  as  folkws: 

"The  Commission  shall  also  have  power,  after  a  hearing  .  .  . 
to  require  a  separation  of  grades  at  any  such  (grade)  crossings ; 
and  to  prescribe,  after  a  hearing  of  the  parties,  the  terms  upon 
which  such  separation  shall  be  made  and  the  proportions  in  which 
the  expense  of  the  alteration  or  abolition  of  such  crossings  or  the 
separation  of  such  grades  shall  be  divided  between  the  railroad 
or  street  railroad  companies  affected,  or  between  such  companies 
and  the  state,  county,  municipality,  or  other  public  authority  in 
interest/^ 

This  matter  is  now  before  the  Commission  to  determine 
whether  the  state  of  Illinois,  the  county  of  Macon,  and  town  of 
Decatur  are  parties  in  interest  in  this  proceeding,  and  whether 
any  portion  of  the  expense  of  the  separation  of  the  grades  of  the 
crossing  of  Prairie  street  and  the  tracks  of  the  Illinois  Central 
Railroad  in  the  City  of  Decatur  shall  be  apportioned  to  said 
parties  or  any  of  them. 

It  must  be  conceded  that  under  the  law  such  an  apportionment 
of  costs  can  be  made  only  against  the  railroads  or  street  railroads, 
and  public  authorities  in  interest  Under  what  condition,  then, 
may  a  public  authority  be  said  to  be  "in  interest  ?" 

The  Commission  is  of  the  opinion  that  "public  authority  in 
interest"  means  political  subdivisions  of  the  state  which  under 
P.U.R.1916A. 
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the  law  have  supervision  and  control  over  the  public  highway 
upon  which  the  separation  of  grades  is  ordered. 

[2]  It  is  possible  that  a  county  might  have  some  general  in- 
terest in  or  be  benefited  by  the  elimination  of  a  dangerous  grade 
crossing  even  within  the  corporate  limits  of  a  municipality,  if 
trafiic  from  the  county  customarily  passed  over  the  crossing  in 
question.  The  people  of  the  state  at  large  might  be  interested 
in  a  separation  of  grades  upon  a  main  state  highway,  but  this 
general  interest  can  hardly  be  taken  as  the  sort  of  interest  com- 
prehended in  the  phrase,  "public  authority  in  interest." 

The  supervision  and  control  which  confer  the  power  to  levy 
taxes  and  to  expend  funds  for  street  purposes  within  a  munic- 
ipality lies  solely  with  the  municipal  authorities.  Neither  a 
township  nor  the  county  can  appropriate  money  to  be  spent  with- 
in the  corporate  limits  of  a  city  for  any  purposes  over  which  the 
city  has  sole  jurisdiction.  Tlws  doctrine  was  declared  in  Ottawa 
V.  Walker,  21  111.  605,  74  Am.  Dec.  121,  and  has  since  been  re- 
affirmed many  times.  Highway  Comrs.  v.  Baumgarten,  41  111. 
254;  Quincy  v.  Bull,  106  111.  337;  People  ex  rel.  Highway 
Comrs.  V.  La  Salle  County,  111  111.  527;  People  ex  rel.  Seipp 
V.  Chicago  K  W.  R.  Co.  118  111.  520,  8  K  E.  824;  Marseilles 
V.  Howland,  124  111.  547,  16  N.  E.  883;  Snell  v.  Chicago,  133 
111.  413,  8  L.R.A.  858,  24  K  E.  632;  Shields  v.  Eobs,  158  111. 
214,  41  N.  E.  985 ;  People  ex  rel.  Groves  v.  Chicago  &  A.  R.  Co. 
172  111.  71,  49  N.  E.  982. 

This  status  has  not  been  changed  by  the  enactment  of  the 
Public  Utilities  Commission  law.  For  it  can  hardly  be  contend- 
ed that  the  legislature  in  the  enactment  of  that  law  and  particular- 
ly §  58  of  the  law,  by  merely  providing  therein  that  the 
Commission  may  apportion  expense  to  the  state,  county,  munici- 
pality, or  other  public  authority  in  interest,  intended  to  repeal  or 
did  repeal,  or  intended  to  change  or  did  change,  any  existing  8ta^ 
utes  relating  to  the  jurisdiction  and  powers  of  the  state,  county, 
town,  municipality,  or  other  public  authority,  or  that  it  extended 
the  jurisdiction  or  added  to  the  powers  of  any  of  them.  Section 
58  cannot  be  construed  to  mean  that  it  is  possible  now  for  a  coun- 
ty or  township,  under  an  order  of  this  Commission,  to  spend 
money  within  the  corporate  limits  of  a  village  or  city  where  pre- 
vious to  the  enactment  of  the  Utilities  law,  they  could  not  do  so. 
p.u.R.:o]CA. 
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The  testimony  in  this  case  shows  that  the  proposed  separation 
of  grades  is  at  a  point  on  Prairie  street  within  the  corporate 
limits  of  the  city  of  Decatur,  and  that  all  alterations  in  the  street 
and  all  construction  of  work  incident  to  the  said  separation  of 
grades  and  the  building  of  the  subway  would  come  in  a  street 
within  the  corporate  limits  of  said  city,  over  which  street  the 
said  city  of  Decatur  has  supervision  and  control. 

The  Commission  therefore  finds  that  neither  the  county  of 
Macon  nor  the  town  of  Decatur  is  a  party  in  interest  in  these 
proceedings,  and  that  no  part  of  the  expense  of  the  said  separation 
of  grades  should  be  apportioned  to  said  county  of  Macon  or  town 
of  Decatur. 

[3]  The  legislature  of  the  state  of  Illinois  by  an  act  entitled 
"An  Act  to  Revise  the  Law  in  Relation  to  Roads  and  Bridges," 
approved  June  27,  1913,  in  force  July  1,  1913,  created  a  state 
highway  department  which  has  general  supervision  of  highways 
and  bridges  which  are  constructed,  improved,  or  maintained  in 
whole  or  in  part  by  the  aid  of  state  moneys.  Such  roads  are 
known  as  state  aid  roads.  In  the  creation  of  the  state  highway 
department,  and  by  the  appropriation  and  expenditure  of  funds 
for  road  purposes  upon  the  so-called  state  aid  roads,  the  legis- 
lature has  given  supervision  over  such  roads  to  the  state  highway 
department,  which  may,  therefore,  become  a  party  in  interest  in 
proceedings  involving  changes  or  improvements  or  the  expendi- 
ture of  moneys  upon  such  state  aid  roads,  and  may  be  impleaded 
in  such  proceedings.  In  this  case,  however,  the  proposed  separa- 
tion of  grades  is  not  upon  any  property  of  the  state,  nor  upon  a 
state  aid  road,  and  the  Commission  therefore  finds  that  the  state 
of  Illinois  is  not  a  party  in  interest  in  this  proceeding,  and  that 
no  part  of  the  expense  of  the  said  separation  of  grades  should  be 
apportioned  to  the  state  of  Illinois. 

.  It  is  therefore  ordered  that  the  petition  of  the  Illinois  Central 
Railroad  Company  for  an  order  of  this  Commission  directing 
that  a  part  of  the  expense  of  the  separation  of  the  grades  where 
the  tracks  of  the  lUinoiB  Central  Railroad  Company  cross  Prairie 
street  in  the  city  of  Decatur  be  apportioned  to  the  state  of  Uli- 
nois,  county  of  Macon,  and  town  of  Decatur,  be  and  the  same  is 
hereby  denied. 

By  order  of  the  Commission  this  2d  day  of  December,  1915. 
l5ated  at  Springfield,  Illinois. 

P.U.R.1916A. 
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PEOPLE  EX  EEL.  STATE  PUBLIC  UTILITIES 
COMMISSION 

V. 

CHICAGO  &  NOBTHWESTEEN  EAILEOAD  COMPANY. 

[No.  10120.] 
(—  lU.  — ,  110  N.  E.  321.) 

DUcrtminatton  —  Bates  —  Railroad  *  Freight  zone  —  Statutes. 

A  Commission  has  no  jurisdiction  to  compel  a  railroad  to  extend 
a  commodity  freight  zone  from  its  limit  of  55  miles  from  a  market  to 
include  a  town  00  miles  distant  therefrom  that  is  subject  to  a  higher 
rate,  to  prevent  unjuBt  discrimination  against  a  shipper  at  the  latter 
point,  under  a  statute  (Laws  1871-72,  p.  618,  as  amended  by  Laws 
1911,  p.  471)  authorizing  the  Commission  to  regulate  mi^zimum  rates 
for  ordinary  hauls  and  comparative  rates  for  long  and  short  hauls, 
where  there  is  no  complaint  that  the  90-mile  rate  is  unreasonable,  or 
under  a  statute  (Laws  1872,  p.  135)  against  unjust  discriminatioD 
under  which  there  is  a  right  to  trial  by  jury. 

[October  27,  l6l5.] 

Demurrer  to  petition  by  the  people  upon  the  relation  of  the 
State  Public  Utilities  Commission  to  compel  the  Chicago  & 
Northwestern  Railroad  Company  to  comply  with  an  order  re- 
quiring the  railroad  to  make  the  same  charge  for  shipments  of 
sand  and  gravel  from  Roscoe,  Illinois,  to  Chicago  as  it  charges 
for  shipments  from  the  Fox  river  district ;  writ  denied. 

Appearances:  Everett  Jennings  and  Colin  C.  H.  FyflFe  for 
petitioner;  C.  A.  Vilas  and  S.  D.  Scholes  (C.  C.  Wright  and 
Robert  H.  Widdecombe  of  counsel)  for  defendant. 

Cartwright,  J.,  delivered  the  opinion  of  the  court: 
The  people  of  the  state  of  Illinois,  upon  the  relation  of  the 
State  Public  Utilities  Commission,  moved  this  court  for  leave  to 
file  a  petition  for  mandamus  commanding  the  Chicago  &  ISTorth- 
western  Railway  Company  to  comply  with  an  order  of  the  Rail- 
road and  Warehouse  Commission,  the  predecessor  of  the  State 
Public  Utilities  Commission,  requiring  the  railway  company  to 
make  the  same  charge  for  shipment  of  sand  and  gravel  from 
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Eoscoe,  Illinois,  to  Chicago,  as  it  charges  for  shipping  sand  and 
gravel  from  what  is  called  the  Fox  river  district  Leave  was 
given  and  the  petition  was  filed.  The  defendant,  having  been 
served  with  process,  appeared  and  demurred  to  the  petition,  and 
the  cause  was  submitted  for  decision  upon  the  demurrer. 

The  following  facts  are  admitted  by  the  demurrer:  The  de- 
fendant, the  Chicago  &  ISTorthwestem  Railway  Company,  operates 
a  railroad  passing  through  the  counties  of  McHenry,  Winnebago, 
£ane,  Du  Page,  Boone,  De  Kalb,  and  Cook.  Situated  upon  its 
railroad  are  the  towns  of  Cary,  Algonquin,  and  Crystal  Lake  in 
McHenry  County,  Carpentersville  and  Elgin  in  Kane  c6unty, 
and  Koscoe  in  Winnebago  county.  At  each  of  these  towns  there 
are  plants  from  which  sand  and  gravel  are  shipped  to  Chicago. 
The  towns  of  Cary,  Algonquin,  Crystal  Lake,  CarpentersviUe, 
and  Elgin  are  situated  between  38  and  55  miles  from  Chicago, 
and  the  town  of  Iloscoe  is  about  90  miles  from  Chicago.  The 
defendant  created  what  was  called  the  Fox  river  district  for  the 
towns  between  38  and  66  miles,  from  which  the  average  haul 
was  46^  miles,  and  charged  each  shipper  1^  cents  per  hundred, 
regardless  of  distance,  but  charged  for  shipping  sand  and  gravel 
from  Eoscoe,  with  a  haul  of  90  miles,  a  rate  of  If  cents  per  hun- 
dred. On  March  22,  1912,  the  Atwood-Davis  Sand  Company 
filed  its  complaint  with  the  Bailroad  and  Warehouse  Commis- 
sion,  alleging  that  it  was  engaged  in  the  production  and  shipment 
of  washed  sand  and  gravel  from  its  plant,  situated  about  4  miles 
nojth  of  the  town  of  Boscoe,  and  that  the  defendant  unjustly 
discriminated  against  it  by  excluding  its  plant  from  the  sand 
and  gravel  zone  known  as  the  Fox  river  district,  and  charging 
higher  shipping  rates  than  the  rate  charged  to  the  shippers 
located  in  the  Fox  river  district.  The  defendant  answered,  ad- 
mitting that  it  was  a  common  carrier  and  that  the  complainant 
was  engaged  in  the  business  stated,  but  alleged  that  a  fair  dif- 
ferential in  rates  on  account  of  the  distance  would  be  not  less 
than  half  a  cent  per  hundred  pounds,  and  that  the  rate  was  not 
unfair  or  discriminatory  against  the  complainant.  The  Com- 
mission, after  hearing  evidence,  entered  an  order  finding  as 
matters  of  fact,  that  the  Atwood-Davis  Sand  Company  owned  a 
plant  for  producing  washed  sand  and  gravel  between  Boscoe  and 
South  Beloit,  about  90  miles  from  Chicago ;  that  its  product  waa 
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disposed  of  on  the  Chicago  market,  and  without  such  market  it 
would  probably  be  unable  to  operate ;  that  its  capacity  was  about 
40  cars  per  day  from  spring  until  cold  weather;  that  other  plants 
of  a  similar  character  were  located  on  the  line  of  the  defendant's 
road  at  Gary,  Crystal  Lake,  Algonquin,  Elgin,  and  Carpenters- 
ville,  located  from  38  to  55  miles  from  Chicago;  that  the 
defendant  had  formed  a  group  or  zone  covering  said  plants 
located  from  38  to  55  miles  from  Chicago,  in  which  it  charged 
each  shipper  the  same  rate  to  Chicago;  and  that  the  defendant 
had  formed  other  zones  for  the  shipment  of  various  other  prod- 
ucts, such  as  soft  coal,  ice,  lime,  and  lumber,  within  which  it 
established  the  same  shipping  rate  for  distances  varying  from  30 
to  100  miles,  such  zones  being  much  greater  than  the  Fox  river 
district  zone.  The  complaint  did  not  allege  that  the  rate  charged 
to  the  complainant  was  unreasonable,  but  the  charge  was  that 
there  was  discrimination  against  the  complainant,  by  excluding 
its  plant  and  product  from  the  sand  and  gravel  shipping  zone 
known  as  the  Fox  river  district.  The  order  recited  that  the 
Commission  was  not  asked,  and  was  not  assuming,  to  make  any 
rate,  or  any  schedule  of  rates,  or  to  change  any  rate  then  in 
effect,  and  did  not  determine  the  power  of  the  defendant  to  fix 
zones  or  the  same  rate  for  varying  distances,  and  did  not  con- 
sider any  question  of  long  or  short  haul,  but  assumed  it  to  be 
proper  for  the  defendant  to  create  the  zone.  The  Commission 
held  that,  inasmuch  as  the  defendant  had  made  a  number  of 
zones  or  groups,  varying  in  distance  from  30  to  100  miles,  ^  in 
which  the  same  shipping  rate  for  other  products  than  sand  and 
gravel  was  charged,  the  refusal  to  place  the  complainant  in  the 
Fox  river  district  constituted  unjust  discrimination  against  it 
and  its  product,  and  the  Commission  therefore  ordered  the  de- 
fendant to  extend  the  Fox  river  district  to  include  the  plant  and 
product  of  the  defendant  at  whatever  rate  then  was  or  might 
thereafter  be  fixed  for  the  Fox  river  district.  The  defendant 
appealed  to  the  circuit  court  of  Sangamon  county,  where  the 
order  was  affirmed;  but  the  defendant  refused  to  comply  with 
the  order  and  claimed  that  the  Commisaion  had  no  jurisdiction 
to  make  it. 

The  question  submitted  for  decision  is  whether  the  Railroad 
and  Warehouse  Commission  had  jurisdiction  to  compel  the  de- 
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fendant  to  extend  the  Fox  river  district,  from  its  limit  of  65 
miles  from  Chicago,  to  include  Roscoe,  90  miles  from  Chicago, 
to  prevent  what  the  Commission  found  to  be  an  nnjust  discrim- 
ination against  the  Atwood-Davis  Sand  Company  in  reaching  a 
Common  market  for  sand  and  gravel,  and  the  question  must  be 
determined  from  the  statutes  conferring  power  upon  the  Com- 
mission and  prescribing  the  manner  of  its  exercise. 

The  Railroad  and  Warehouse  Commission  was  established  by 
the  act  of  1871,  providing  for  the  appointment  of  the  commis- 
sioners. Laws  1871-72,  p.  618.  By  that  act  the  Commission 
was  authorized  to  fix  reasonable  maximum  rates  and  charges  for 
the  transportation  of  persons  and  property  by  rail.  In  1873 
another  act  was  passed  for  the  declared  purpose  of  preventing 
extortion  and  unjust  discrimination  in  the  rates  charged  for 
ti^nsportation  of  passengers  and  freight,  and  to  punish  the  same 
and  prescribe  a  mode  of  procedure  and  rules  of  evidence  in  re- 
lation thereto.  Laws  1873,  p.  135.  Section  2  of  that  act  pro- 
vided that  if  any  railroad  corporation  should  make  any  unjust 
discrimination  in  its  rates  or  charges  for  the  transportation  of 
passengers  or  freight  it  should  be  deemed  guilty  of  having  vio- 
lated the  provisions  of  the  act,  and  upon  conviction  thereof 
should  be  dealt  with  as  therein  provided.  The  act  imposed 
heavy  penalties  for  unjust  discrimination,  increasing  with  each 
subsequent  offense.  Section  7  required  the  Railroad  and  Ware- 
house Commissioners  personally  to  investigate  and  ascertain 
whether  the  provisions  of  the  act  were  violated,  and  if  in  their 
judgment  the  facts  warranted  prosecution  it  was  made  their 
duty  immediately  to  cause  suits  to  be  commenced  and  prosecuted 
against  any  railroad  corporation  which  might  violate  the  pro^ 
visions  of  the  act.  Section  8  provided  that  the  Commission 
should  make  schedules  of  reasonable  maximum  rates  and  charges 
for  the  transportation  of  passengers  and  freight,  and  in  all  suits 
brought  against  railroad  corporations  involving  unjust  discrim- 
ination the  schedules  should  be  taken  as  prima  facie  .evidence 
that  the  rates  therein  fixed  were  reasonable.  The  act  of  1871 
was  amended  in  1911  (Laws  1911,  p.  471),  and  as  amended,  it 
provided  that  the  Commission  should  make  a  schedule  of  reason- 
able maximum  rates  and  charges  for  the  transportation  of  peiv 
sons  and  property,  and  §  25  declared  it  to  be  unlawful  for  any 
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oominon  carrier  to  charge  or  receive  any  greater  compensation 
for  a  shorter  than  for  a  longer  distance  over  the  same  line,  but 
authorized  the  Commission  to  permit  the  common  carrier  to 
charge  less  for  longer  than  for  shorter  distances,  and  to  prescribe 
the  extent  to  which  the  common  carrier  might  be  relieved  from 
the  operation  of  that  section. 

The  act  establishing  the  Railroad  and  Warehouse  Commission 
conferred  jurisdiction  over  all  common  carriers  within  the  state, 
and  authorized  the  Commission  to  establish  reasonable  rates  for 
the  transportation  of  persons  and  property.  Railroad  &  W. 
Commission  ex  rel.  East  Side  Packing  Co  v.  Vandalia  R.  Co. 
258  111.  397,  101  N.  E.  600,  Ann.  Cas.  1914B,  363,  So  far  as 
rates  were  concerned,  the  only  authority  given  was  to  establish 
reasonable  maximum  rates,  but  no  power  was  given  to  prevent 
discrimination  between  different  shippers  by  any  order  of  the 
Commission.  Section  25,  as  amended  in  1911,  provided  that 
upon  application  of  the  common  carrier  the  Commission  might 
in  special  cases,  after  investigation,  permit  the  carrier  to  charge 
less  for  longer  than  shorter  distances,  and  prescribe  the  qxtent 
to  which  the  carrier  should  be  relieved  from  the  prohibition 
against  an  equal  or  greater  charge  for  a  shorter  than  longer 
distance.  It  was  under  a  similar  statute  that  the  carriers  ap- 
plied to  the  Interstate  Commerce  Commission  to  be  relieved 
from  the  short  and  long-haul  provision,  and  the  Commission 
somewhat  modified  zones  already  established  and  granted  the 
application  as  so  modified.  The  order  was  under  review  in  the 
Inter-Mountain  Rate  Cases  (United  States  v.  Atchison,  T.  & 
S.  E.  R.  Co)  234  U.  S.  476,  58  L.  ed.  1408,  34  Sup.  Ct.  Rep. 
986,  and  was  sustained.  That  case  gives  no  support  to  the 
argument  that  the  Railroad  and  Warehouse  Commission  had 
jurisdiction  to  make  the  order  in  this  case,  not  on  the  application 
of  the  carrier  for  the  relief,  but  on  the  petition  of  a  shipper.  By 
the  act  of  1873  extortion  and  unjust  discrimination  were  pro- 
hibited, .  and  it  was  declared  that  a  charge  of  the  same  or  a 
greater  amount  for  a  short  haul  than  for  a  longer  haul  should 
be  prima  facie  evidence  of  an  unjust  discrimination.  The  act 
also  provided  that  damages  might  be  recovered  by  a  shipper  from 
a  railroad  corporation  guilty  of  any  unjust  discrimination,  to- 
gether with  costs  and  attorneys'  fees, 
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The  Commission  had  no  power  to  make  the  order  in  question 
under  the  act  of  1871,  since  there  was  no  complaint  that  the 
established  rate  from  Eoscoe  to  Chicago  was  unreasonable.  The 
order  did  not  fix  any  rate  from  the  complainant's  plant  at  Eoscoe 
to  Chicago,  and  did  not  raise  the  Fox  river  rate  to  a  level  with 
the  rate  from  Roscoe,  but  found  that  the  exclusion  of  the  product 
of  the  complainant  from  the  Fox  river  district  was  unjust.  Un- 
der the  order  the  defendant  might  have  raised  the  rates  in  the 
Fox  river  district,  or  lowered  the  rate  from  Roscoe;  but  the 
order  of  the  Commission  was  that  they  should  be  on  a  level.  The 
complaint  was  based  on  the  differential  in  the  haul  from  the  Fox 
river  district  and  the  haul  from  Eoscoe,  and  the  only  authority 
of  the  Commission  in  such  a  case  was  to  commence  and  prosecute 
a  suit  for  the  unjust  discrimination. 

The  act  of  18Y3  covered  the  subject  of  unjust  discrimination 
and  provided  penalties  to  prevent  the  public  injury  and  an  ac- 
tion to  compensate  the  injured  shipper,  with  three  times  the 
amount  of  actual  damage  suffered.  In  a  prosecution  or  action 
there  was  a  right  to  a  jury  trial,  and  it  would  not  be  reasonable 
to  say  that  the  general  assembly  intended,  by  any  general  lan- 
guage in  the  other  act,  to  deprive  the  carrier  of  a  jury  trial  and 
permit  the  Commission  to  decide  whether  the  carrier  had  vio- 
lated the  act  of  1873.  The  Commission  had  no  jurisdiction  to 
make  the  order. 

The  writ  of  mandamus  is  denied. 

Writ  denied. 

Rehearing  denied  December  10,  1915. 


IlililXOIS  SUPREME  COURT. 

STATE  PUBLIC  UTILITIES  COMMISSION  EX  REL.  MACON 
COUNTY  TELEPHONE  COMPANY 

V. 

BETHANY  MUTUAL  TELEPHONE  ASSOCIATION. 

[No.  10137.] 
(— 111.  — ,  HON.  E.  334.) 

Commissions  — Jurisdiction -^Private  telephone  associatitnta, 

1.  The  Illinois  Commission  has  no  jurisdiction  over  a  mutual  tele- 
P.U.R.1916A. 
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plionc  association  whose  service  is  confined  to  the  use  of  mcmljors  for 
communication  between  themselves  only  without  pecuniary  profit. 
Public  utilities  —  Private  telephone  company  —  Public  use  of  poles  in 
Highway. 

2.  The  property  of  a  private  telephone  association  is  not  devoted 
to  public  use  merely  because  its  poles  are  erected  upon  the  public  high- 
way. 

[October  27,  1915.1 

Appeal  by  the  Bethany  Mutual  Telephone  Association  from 
a  judgment  of  the  Circuit  Court,  Sangamon  County,  James  A. 
Creighton,  Judge,  which  affirmed  an  order  of  the  Public  Utilities 
Commission  requiring  the  association  to  cease  from  constructing 
or  maintaining  its  telephone  system  because  it  had  not  obtained 
a  certificate  of  convenience  and  necessity  from  the  Commission 
as  provided  by  §  55,  Laws  1913,  p.  460;  reversed. 

Eehearing  denied  December  10,  1915. 

Appearances:  Whitley  &  Fitzgerald,  of  Decatur,  and  J.  L. 
McLaughlin,  of  Sullivan,  for  appellant;  Everett  Jennings  and 
Timothy  F.  Mullen,  both  of  Chicago,  Gteorge  M.  Morgan,  of 
Springfield,  W.  E.  Redmon,  of  Decatur,  and  Ben  B.  Boynton, 
of  Springfield,  for  appellee. 

Cartwright,  J.,  delivered  the  opinion  of  the  court : 
On  the  petition  of  the  Macon  County  Telephone  Company, 
a  corporation  operating  a  telephone  system  in  the  village  of 
Bethany  and  vicinity,  in  Macon  county,  the  State  Public  Utili- 
ties Commission  ordered  appellant,  the  Bethany  Mutual  Tele- 
phone Association,  forthwith  to  cease  from  constructing  or 
maintaining  its  telephone  system  in  the  same  locality  because  it 
had  not  obtained  from  the  Commission  a  certificate  of  con- 
venience and  necessity  provided  for  by  §  55  of  the  act  entitled 
"An  Act  to  Provide  for  the  Regulation  of  Public  Utilities." 
Laws  1913,  p.  460.  The  appellant,  feeling  aggrieved  by  the 
order,  took  the  record  to  the  circuit  court  of  Sangamon  coun^ 
by  appeal,  and  the  court  entered  a  judgment  finding  that  the 
Commission  had  jurisdiction  in  the  case,  and  that  the  order  was 
neither  unlawful  nor  unreasonable,  and  affirming  it.  From  the 
judgment  of  the  court  this  appeal  was  prosecuted. 

[1]  The  appellant,  by  its  answer  to  the  petition,  alleged  that 
P.U.R.1916A. 
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it  was  not  a  public  telephone  company,  and  did  not  propose  to 
engage  in  the  telephone  business  or  construct  its  system  for  the 
public  use,  and  it  denied  the  jurisdiction  of  the  Commission 
over  it.  The  act  creating  the  Commission,  defining  its  powers 
and  giving  it  general  supervision  of  public  utilities,  provides 
that  the  term  "public  utility'^  includes  every  corporation,  com- 
pany, or  association,  joint-stock  company  or  association,  firm, 
partnership,  or  individual,  that  may  own,  control,  operate,  or 
manage  directly  or  indirectly  for  public  use  any  plant,  equip- 
ment, or  property  used  or  to  be  used  for  or  in  connection  with 
the  transmission  of  telephone  messages  between  points  within 
this  state.  The  jurisdiction  of  the  Commission  is  by  the  terms 
of  the  act  confined  to  control  and  supervision  of  owners  and 
operators  of  property  devoted  to  a  public  use.  The  purpose  of 
the  act  is  to  bring  under  control  by  the  public,  for  the  common 
good,  property  applied  to  a  public  use  in  which  the  public  has  an 
interest.  The  owner  of  such  property  must  submit  to  be  con- 
trolled by  the  public  to  the  extent  of  its  interest  as  long  as  such 
public  use  is  maintained.  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77;  People  ex  rel.  Cairo  Teleph.  Co.  v.  Western  U.  Teleg. 
Co.  16()  111.  15,  36  L.R.A.  637,  46  N.  E.  731;  Inter-Ocean  Pub. 
Co.  V.  Associated  Press,  184  111.  438,  48  L.R.A.  568,  75  Am. 
St.  Rep.  184,  56  K  E.  822. 

To  constitute  a  public  use  all  persons  must  have  an  equal 
right  to  the  use,  and  it  must  be  in  common,  upon  the  same 
terms,  however  few  the  number  who  avail  themselves  of  it.  It 
is  not  essential  to  a  public  use  that  its  benefits  should  be  received 
by  the  whole  public,  or  even  a  large  part  of  it,  but  they  must 
not  be  confined  to  specified,  privileged  persons.  People  ex  rel. 
Scott  V.  Ricketts,  248  111.  428,  94  N.  E.  71. 

The  words,  "public  use,"  mean  of  or  belonging  to  the  people 
at  large,  open  to  all  the  people  to  the  extent  that  its  capacity 
may  admit  of  the  public  use.  State  Public  Utilities  Commis- 
sion V.  ^ilonarch  Refrigerating  Co.  267  HI.  528,  P.IT.R.1915D, 
119,  108  X.  E.  716.  The  use  must  concern  the  public  as  dis- 
tinguished from  an  individual  or  any  particular  number  of 
individuals,  but  the  use  and  enjoyment  of  the  utility  need  not 
extend  to  the  whole  public  or  any  political  subdivision.  It  may 
be  confined  to  a  particular  district  and  still  be  public.     State 
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Public  Utilities  Commission  ex  rel.  Noble  Teleph.  Co.  v.  Noble 
Mutual  Telephone  Co.  268  HI.  411,  P.U.E.1915D,  770,  109  K 
E.  298. 

The  appellant,  under  its  charter,  has  no  authority  to  engage  in 
the  public  service  or  to  devote  its  property  to  the  public  use. 
Aside  from  the  statutory  definition,  the  term  "public  utility'^ 
implies  a  public  use,  carrying  with  it  the  duty  to  serve  the  public 
and  treat  all  persons  alike,  without  discrimination,  and  it  pre- 
cludes the  idea  of  service  which  is  private  in  its  nature,  whether 
for  the  benefit  and  advantage  of  a  few  or  of  many.  The  question 
of  the  nature  of  a  corporation  cannot  depend  upon  .the  number  of 
persons  engaged  in  the  enterprise  for  their  mutual  benefit,  but 
the  nature  of  a  corporation  and  the  purpose  for  which  it  is  organ- 
ized must  be  ascertained  by  reference  to  the  terms  of  its  charter, 
and  in  the  case  of  a  corporation  organized  under  a  general  law 
such  nature  and  purpose  are  defined  by  that  law.  There  is  noth- 
ing in  the  act  providing  for  the  organization  of  corporations 
which  limits  its  privileges  to  those  which  propose  to  devote  their 
property  to  a  public  use,  and  the  Commission  has  no  authority 
over  any  others.  Distilling  &  Cattle  Feeding  Co.  v.  People,  161 
111.  101,  43  N.  E.  779 ;  Evanston  Electric  Illuminating  Co.  v. 
Kochersperger,  175  111.  26,  51  N.  E.  719;  David  Bradley  Mfg. 
Co.  V.  Chicago  &  S.  Traction  Co.  229 'HI.  170,  82  N.  E.  210; 
Buncombe  Metallic  Teleph.  Co.  v.  McGinnis,  268  Dl.  504,  109 
N.  E.  257.  A  corporation  may  be  organized  under  the  general 
corporation  act  for  any  lawful  purpose  except  those  specified  in 
the  statute,  and  the  act  of  1883  (Laws  of  1883,  p.  173)  declares 
it  to  be  lawful  to  construct,  operate,  and  maintain  private  tele- 
phone lines  from  house  to  house,  and  grants  the  right,  as  against 
the  public,  to  set  the  poles  for  such  lines  in  the  public  streets, 
highways,  or  alleys.  The  purpose  for  which  appellant,  the  Beth- 
any Mutual  Telephone  Association,  was  incorp6rated,  as  stated 
in  its  application  for  incorporation  and  in  the  certificate  of 
incorporation  issued  by  the  secretary  of  state,  was  "to  be  for 
the  private  use  of  the  members  of  the  said  association  only,  for 
the  purpose  of  telephonic  communication  between  them,  for  their 
private  and  community  interests,  and  not  for  the  pecuniary 

profit  of  any  person  or  pers<»iB  connected  with  said  association, 
P.U.R.1916A, 


Digitized  by  VrrOOQ IC 


STATE  P.  U.  COM.  EX  REL.  v.  BETHANY  M.  TELEPH.  ASSO.  1001 

and  not  for  the  prbfit  of  any  stockholder  interested  as  owner  of 
any  interest  in  said  corporation." 

By  the  charter  the  use  of  the  telephone  system  is  limited 
strictly  and  solely  to  the  members  of  the  corporation,  and  it  has 
no  authority,  under  its  charter,  to  erect  or  maintain  any  tele- 
phone line  for  the  service  of  the  public.  It  can  only  exercise 
such  powers  as  are  within  the  scope  of  its  charter,  and  none 
others.  The  telephone  company  was  held  in  State  Public  Util- 
ities CoDMnission  ex  rel.  Noble  Teleph.  Co.  v.  Noble  Mut. 
Teleph.  Co.  supra,  to  operate  a  public  utility  because  its  lines 
connected  with  country  lines  and  other  exchanges  in  Richland 
and  surrounding  counties,  and  it  obtained  and  enjoyed  a  license 
conditioned  that  no  person  should  be  barred  from  membership 
and  use  of  its  lines.  In  Buncombe  Metallic  Teleph.  Co.  v.  Mc- 
Ginnis,  268  111.  504,  109  N.  E.  257,  the  corporation  had  a  con- 
trol station  connecting  with  various  county  lines  and  with  the 
local  village  system  and  long-distance  lines,  and  the  object  stated 
in  the  application  for  incorporation  was  for  "telephone  purposes 
to  legally  establish  our  right  on  public  and  private  property 
with  poles,  wires,  and  necessary  equipment,"  which  denoted  an 
unlimited  and  public  use. 

[2]  It  is  argued  that  the  appellant's  property  is  used  or  to 
be  used  for  a  public  use  because  the  appellant  has  obtained  a 
license  from  the  village  of  Bethany  to  construct,  maintain,  and 
operate  telephone  poles,  wires,  and  fixtures  in  the  streets  of  the 
village,  and  has  purchased  a  great  quantily  of  poles  which  it 
intends  to  erect  on  the  public  highways  and  to  string  wires  on 
them.  These  matters  neither  concern  the  petitioner  nor  the 
State  Public  Utilities  Commission,  and  do  not  fix  the  character 
of  the  corporation.  If  poles  and  wires  should  be  placed  on 
streets  and  highways,  it  would  no  more  tend  to  prove  that  the 
use  is  public  than  the  fact  of  farmers  driving  upon  the  public 
highways,  with  their  own  products  would  tend  to  prove  they  are 
common  carriers.  If  constructing  a  telephone  system  in  streets 
or  highways  for  private  use  is  a  diversion  of  the  streets  or  high- 
ways from  their  legitimate  use,  the  Commission  would  not  there- 
by acquire  jurisdiction  over  the  appellant. 

The  Commission  had  no  jurisdiction  to  make  any  order  con- 
P.U.R.1916A. 
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oeruing  the  appellant,  and  the  judgment  of  the  Circuit  Court 
affirming  the  order  of  the  Commission  is  reversed. 
Judgment  reversed, 


MICHIGAN  RAIIiROAD  COMMISSIOX. 

JOHN  HOLBROOK 

v. 

MICHIGAN  CENTBAL  BAILEOAD  COMPANY. 

[D-949.] 

Reparation'^  Bates '^Railroads '^Neglect  to  examine  tariff. 

1.  A  shipper  neglecting  to  examine  a  railroad  tariff  cannot  recover 
for  loss  sustained  in  furnishing  material  under  a  contract  based  on  a 
lower  rate. 

Evidence -i^  Presumption -^Reasonahleness   of  rate   in   effect    for  a 
num^her  of  years, 

2.  The  fact  that  a  rate  has  been  in  effect  for  a  number  of  years 
is  not  necessarily  prima  facie  evidence  of  its  reasonableness. 

Rates ^ Railroads -^ Reduction'^ Favorable  location  of  competitor, 

3.  A  producer  of  gravel  is  not  entitled  to  a  reduction  in  the 
freight  rate  on  the  sole  groimd  that  his  competitor  in  the  common 
market  is  located  nearer  thereto  and  uses  teams,  where  the  former 
can  pay  the  established  rate  and  make  delivery  at  less  cost  than  the 
competitor. 

Rates  —  Railroads  —  Reduction  —  Shippers'  loading  expense, 

4.  The  greater  expense  of  loading  to  a  producer  of  gravel  than  to 
a  iJompetitor  who  delivers  by  team  is  no  ground  for  reducing  the 
freight  rate  to  the  former. 

Rates  —  Railroads  —  Gravel  —  Comparisen  —  Expense      of     terminais 
and  extra  service, 

5.  A  carload  rate  of  30  cents  per*  ton  for  hauling  gravel  9i  miles 
was  held  not  to  be  excessive  as  compared  to  the  same  rate  for  a  15 
mile  haul  between  other  points,  where  in  each  case  the  expense  of  the 
terminals,  and  of  the  extra  service  in  hauUng  empties,  taking  out 
loads,  and  making  up  trains,  was  much  greater  than  the  mere  trans- 
portation between  stations. 

Rates  —  Railroads  —  Gravel  —  Reduction  —  Factors  against* 

6.  A  railroad  was  not  required  to  reduce  a  carload  rate  from  30 
cents  per  ton  to  25  cents  per  ton  for  hauling  gravel  9i  miles  to  the 
market,  where  it  appeared  that  the  complaining  producer  could  make 
delivery  at  less  expense  than  a  competitor  located  nearer  to  the  mar- 
ket and  using  teams,  that  the  producer  could  protect  himself  against 
such  rate  on  any  sales  in  the  market,  that  no  competitor  enjoyed  a 
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lower  rate  by  rail,  and  that  30  cents  per  ton  had  been  determined  a 
reasonable  rate  in  another  case  where  similar  service  was  rendered. 

[December  0,  1915.] 

Complaint  by  John  Holbrook  that  the  rate  of  the  Michigan 
Central  Kailroad  for  the  carload  transportation  of  gravel  from 
Williams  Pit  to  Lansing  was  excessive  and  that  a  rate  had  been 
charged  in  excess  of  the  published  tariff;  dismissed. 

Appearances:  John  Holbrook,  in  his  own  behalf;  Frank  E. 
Robson,  General  Attorney,  for  Michigan  Central  Railroad  Com- 
pany. 

Glasgow,  Commissioner :  Petitioner  is  the  owner  of  a  gravel 
pit  known  as  "Williams  Pit,"  situated  approximately  4^  miles 
south  of  Lansing,  and  (ffi  July  21,  1915,  filed  a  complaint  alleg- 
ing among  other  things  that  said  respondent  charges  a  rate  for 
the  transportation  of  gravel,  carload,  from  said  Williams  Pit  to 
Lansing,  which  is  excessive  and  unreasonable;  said  rate  being 
30  cents  per  ton,  as  shown  in  respondent's  tatiff  M.  R.  C.  1231, 
effective  January  1,  1915.  Petitioner  alleges  further  that  pre- 
vious to  January  1,  1915,  respondent  had  in  effect  from  the  pit 
to  Lansing  a  rate  of  25  cents  per  ton;  later  this  rate  was  ad- 
vanced by  respondent  to  26  cents  per  ton,  and  on  the  date  above 
indicated  was  again  advanced  to  30  cents  per  ton,  which  rate  is 
now  in  effect;  that  on  or  about  May  10,  1915,  petitioner  entered 
into  a  contract  with  th^  city  of  Lansing  to  furnish  a  given 
amount  of  gravel,  and  based  his  bid  upon  the  26  cent  per  ton 
rate,  which  the  tariff  of  respondent  shows  was  in  effect  between 
October  #26,  1914,  and  January  1,  1915,  and  petitioner,  being 
charged  30  cents  per  ton  instead  of  26  cents,  claims  that  he  suf- 
fered a  reduction  in  profit  of  4  cents  per  ton  on  gravel  sold  the 
city. 

Respondent,  in  its  answer,  admits  all  the  allegations  of  pe- 
titioner appearing  in  his  complaint,  excej)t  that  it  denies  that 
the  rate  of  30  cents  as  charged  is  excessive  and  unreasonable. 

riNDINGS  OF  THE  COMMISSION. 

[1]  An  examination  of  the  record  and  respondent's  tariff 
discloses  the  fact  that  the  rate  of  30  cents  per  ton,  Williams  Pit 
to  Lansing  became  effective  as  stated,  January  1,  1915,  while 
petitioner's  contract  for  the  sale  and  delivery  of  gravel  to  be 
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delivered  to  the  city  of  Lansing  was  entered  into  in  the  month 
of  May  following.  The  contention,  therefore,  of  petitioner,  that 
relief  should  be  granted  him  because  he  based  the  transportation 
charge  on  26  cents  per  ton  is  not  well  taken,  from  the  fact  that 
the  law  requires  that  the  shipper  shall  inform  himself  as  to  the 
rate  in  effect  by  an  examination  of  the  tariff,  and  we  believe  it 
to  be  a  settled  principle  that,  failing  to  do  so,  he  cannot  look  to 
the  carrier  for  relief  from  loss  sustained  by  reason  of  such  negli- 
gence. 

[2]  Petitioner  places  considerable  emphasis  upon  the  fact 
that  the  rate  of  25  cents  per  ton  had  been  in  effect  by  respondent 
from  Williams  Pit  to  Lansing  without  complaint  for  a  number 
of  years, — and,  on  the  theory  that  respondent's  expense  of  per- 
forming the  service  has  not  increased  during  the  last  five  years, 
that  the  rate  should  not  be  advanced.  If  the  former  statement, 
which  in  substance  means  the  rate  having  been  in  effect  for  a 
numbei^  of  years  is  prima  facie  evidence  of  its  reasonableness, 
should  be  carried  to  its  conclusion,  it  would  of  necessity  continue 
all  present  rates  indefinitely,  regardless  of  conditions,  and  thus 
it  may  be  seen  that  this  might  work  a  great  hardship  in  many 
instances. 

The  record  also  discloses  the  fact  that  petitioner  ships  gravel 
to  many  other  points  on  respondent's  line,  and  makes  no  com- 
plaint against  the  rate  thereto ;  also  that  he  enjoys  a  much  lower 
rate  to  Lansing  than  do  the  owners  of  pits  at  Mason,  a  station 
a  few  miles  further  south  on  respondent's  railroad. 

[3]  Petitioner  admits  that  his  only  competitor  in  the  sale  of 
gravel  in  or  to  the  city  of  Lansing  are  parties  who  own  a  pit 
located  approximately  2  miles  from  the  city,  and  who  bring  the 
gravel  in  by  team.  However,  petitioner  admits  further  that  he 
can  pay  the  30  cent  rate,  hire  the  gravel  drawn  from  the  cars  to 
the  point  where  it  is  used,  thereby  making  final  delivery  for 
25  cents  per  load  less  than  the  city  can  deliver  gravel  bought  at 
his  competitor's  pit  It'  would  therefore  appear  that  a  reduction 
of  the  rate  complained  of  could  not  consistently  be  made  solely 
upon  the  ground  of  competition. 

[4]  Petitioner  contends  that  his  cost  of  loading  the  gravel 
by  the  mechanical  device  employed  by  him  is  greater  than  is 
that  of  his  competitor  who  delivers  by  team,  but  we  do  not  be- 
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lieve  petitioner  seriously  contends  that  carriers  are  under  any 
legal  obligation  to  name  rates  which  shall  offset  a  shipper's  dis- 
ability of  location  or  expense  of  conducting  his  business. 

Petitioner  admits  that  the  capacity  of  his  loading  machinery 
is  much  greater  than  he  has  yet  employed,  and  if  his  sale  of 
gravel  was  sufficient  in  quantity  to  demand  the  full  loading 
capacity  of  such  machinery,  it  would  greatly  reduce  his  per  ton 
loading  expense. 

[6]  As  to  the  reasonableness  of  the  rate  in  and  of  itself,  the 
Commission  find  that  in  order  to  place  empties,  or  take  out  loads 
for  petitioner,  it  requires  that  respondent's  train  shall  be  taken 
to  or  left  at  Holt,  a  station  approximately  2^  miles  south  of  the 
gravel  pit;  the  engine  and  crew  must  then  go  to  the  gravel  pit 
with  the  empties  or  to  take  out  loads,  and,  in  the  latter  case, 
bring  the  loads  to  the  station  and  put  them  in  the  train.  This 
extra  service  is  required  by  reason  of  location  of  the  pit. being 
midway  between  stations,  and  the  manner  in  which  it  is  being 
worked,  which  will  not  allow  the  construction  of  a  siding  con- 
nected at  both  ends  with  the  main  track,  or  the  construction  of  a 
storage  track  on  which  to  place  the  train  while  this  work  is  being 
done.  Therefore,  in  fact,  the  haul  involves  the  2-J  miles  from  the 
pit  to  station,  and  then  7  miles  from  Holt  station  north  to  Lan- 
sing, making  the  entire  movement  9^  miles. 

The  average  load  of  45  tons  produces  a  per  car  earning,  at 
30  cents  per  ton,  of  $13.50,  and  at  the  rate  which  petitioner 
asks  to  have  again  made  effective,  namely  25  cents  per  ton,  the 
earning  would  be  $11.25  per  car,  or  a  reduction  from  the 
present  rate  of  $2.25  per  car;  or,  if  the  rate  in  effect  between 
October  26,  1914,  and  January  1,  1915,  of  26  cents  per  ton 
should  be  re-established,  it  would  represent  a  reduction  from  the 
present  rate  of  $1.80  per  car. 

In  Campbell  Gravel  Co.  v.  Michigan  C.  R.  "Co.  Docket  710, 
very  similar  conditions  obtained  as  in  this  case.  The  old  rate 
in  effect  was  25  cents  per  ton,  and  had  been  continued  in  effect 
for  five  years  previous  to  the  date  of  the  complaint.  This  rate 
was  later  advanced  to  40  cents  per  ton.  The  movement  of  the 
gravel  involved  a  haul  from  Roscommon  to  Grayling,  a  distance 
of  15  miles;  the  loads  and  empties  had  to  be  assembled  at  Ros- 
common, which  involved  the  use  of  a  apur  3  miles  long,  running 
from  Roscommon  to  the  pit.    In  comparing  this  40  cents  per  ton 
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rate  with  other  rates  then  in  effect,  and  taking  into  consideration 
the  service  rendered,  the  conditions  under  which  it  was  rendered, 
and  all  the  circumstances  in  relation  thereto,  the  Commission 
became  convinced  that  the  rate  of  40  cents  per  ton  was  excessive, 
and  that  a  rate  of  30  cents  per  ton  was  reasonable  and  so  ordered ; 
the  only  material  difference  in  the  two  cases  being  the  distance 
the  shipments  were  hauled  after  they  were  brought  from  the  pit 
to  the  nearest  station.  In  the  present  case  the  distance  is  9 
miles,  and  in  the  case  of  Campbell  Gravel  Company  it  was  15 
miles,  which  difference,  in  the  absence  of  other  material  facts, 
suggesting  the  reasonableness  of  a  reduction,  is  not  in  the  opin- 
ion of  the  Commission  suflBcient  to  justify  a  lower  rate. 

The  respondent  in  this  case  have  in  effect  a  tariff  on  gravel  of 
40  cents  per  ton  from  Mason  to  Lansing,  a  distance  of  12  miles ; 
also  the  same  rate  on  gravel  from  Mason  to  Bay  City,  a  distance 
of  90  miles,  thus  evidencing  that  the  terminal  expense  being  the 
same  in  either  case,  respondent  does  not  consider  the  difference 
in  mileage,  once  the  car  has  been  placed  in  the  train,  as  very 
material ',  and  it  must  be  admitted  that  the  expense  of  the  termi- 
nals and  of  the  service  in  leaving  the  train  at  Holt  and  taking 
empty  cars  to  the  pit  and  bringing  loads  out  from  the  pit  to  the 
station,  and  placing  them  in  the  train,  is  much  greater  than  the 
mere  transportation  between  stations,  and  thus  it  is  that  the 
Commission  feel  that  if,  after  careful  deliberation  in  the  case 
herein  referred  to,  which  is  so  similar  to  the  one  under  consider- 
ation, that  the  rate  of  30  cents  per  ton  was  not  unreasonable  for 
a  15-mile  haul,  that  it  would  not  be  unreasonable  for  a  9-mile 
haul,  all  other  expenses  incident  to  the  movement  of  the  car 
being  the  same. 

[6]  In  view  of  the  fact  that  petitioner  can  deliver  his  gravel 

at  point  of  use  by  the  city  of  Lansing  for  less  than  his  competitor 

can  with  teams,*  and  can  protect  himself  against  such  rate  on 

sales  in  the  city  of  Lansing  to  other  than  the  city  itself,  and  that 

no  competitor  enjoys  a  lower  rate  by  rail,  and  the  further  fact 

that  30  cents  per  ton  has  been  determined  a  reasonable  rate 

where  the  service  rendered  was  very  similar  to  that  in  the  instant 

case,  the  Commission  does  not  feel  that  it  would  be  justified  by 

the  record  in  requiring  respondent  at  this  time  to  reduce  its  rate 

from  30  cents  per  ton  to  25  cents  per  ton  for  the  transportation 
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of  gravel;  carload,  from  Williams  Pit  to  Lansing,  and  the  prayer 
of  petitioner  is  therefore  denied  and  the  complaint  dismissed. 
C.  L.  Glasgow  and  0.  S.  Cunningham,  Commissioners. 


MISSOURI  PUBIilC  SERVICE  COMMISSION. 

IN  RE  PERCY  W.  MARKHAM. 

BROWNING  LIGHT  &  PLUMBING   COMPANY,  Intervener. 

/ 

[Case  No.  765.] 

Monapolif  and  eompetUioti'^  Invasion  of  acetylene  light  territory  Jfy 
electric  light,  heat,  and  power  —  Inadequate  service. 

1.  The  existence  of  a  utility  furnishing  inadequate  acetylene  light 
at  night  and  on  cloudy  days  will  not  preclude  the  granting  of  a  cer- 
tificate of  oonvenience  and  necessity  to  another  to  furnish  electric 
light,  heat,  and  power  continuously  during  the  day  and  night. 

Franchise -^  Grant -^Sleciricity  furnished  from  transmission  line, 

2.  A  franchise  may  be  granted  under  R.  S.  Mo.  1900,  §  9381,  for 
the  furnishing  of  electricity  to  the  public  from  a  transmission  line. 

[September  21,  1915.] 

Application  by  Percy  W.  Markham  for  permission  to  install 
an  electric  plant  at  the  city  of  Browning,  and  to  exercise  the 
rights  under  certain  franchises  granted  by  said  city  and  the 
county  of  Lynn ;  intervention  of  the  Browning  Light  &  Plumb- 
ing Company  in  opposition ;  application  granted. 

Appearances:  Bailey  &  Hart  for  applicant;  Lacey  Shelton 
for  intervener. 

Bean,  Commissioner :  Percy  W.  Markham  made  application 
to  the  Commission  for  permission  to  install  And  operate  an  elec- 
tric plant  at  the  city  of  Browning  and  to  exercise  rights  so  to 
do,  granted  by  the  said  city,  and  also  for  permission  to  exercise 
rights  granted  to  him  by  the  county  of  Linn  under  a  franchise  to 
construct  and  maintain  poles  and  wires  for  a  transmission  line 
on  the  public  highway  from  Liimeus  to  Browning,  Missouri,  as 
required  by  §  72,  P.  S.  0-  L. 

[1]  The  Browning  Light  &  Plumbing  Company  was  granted 
leave  to  intervene,  and,  as  said  intervener,  filed  its  petition  in 
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opposition  to  granting  the  order  asked  by  the  applicant;  a  hear- 
ing was  held  before  a  member  of  tibe  Commission  at  Browning  on 
the  8th  day  of  September,  1915,  at  which  hearing  both  parties 
were  represented  by  counsel,  the  evidence  was  heard,  briefs  filed, 
and  the  case  submitted  for  final  decision. 

The  applicant  is  a  resident  of  the  city  of  Brookfield,  and  is 
manager  of  the  electric  light  company  at  that  place.  He  has  had 
about  ten  years'  experience  in  that  business. 

The  city  of  Browning  (a  city  of  the  fourth  class),  having  a 
population  of  800,  has  enacted  an  ordinance  granting  a  franchise 
to  the  applicant  to  install  and  operate  an  electric  plant  for  fur- 
nishing electric  energy  for  light,  heat,  and  power  thereat  for  a 
period  of  twenty  years,  and  such  ordinance  was  duly  approved 
by  the  qualified  voters  of  said  city  at  an  election  held  on  the  13th 
day  of  July,  1916,  by  a  vote  of  116  for  the  franchise  and  9 
against  it. 

The  applicant  on  the  3d  day  of  August,  1916,  procured  an 
order  from  the  county  court  of  Linn  county  for  permission  to 
erect  and  maintain  a  line  of  poles  and  wires  on  the  public  road 
from  the  town  of  Linneus  to  Browning,  it  being  the  intention  of 
the  applicant  to  purchase  electric  energy  from  the  electric  light 
company  at  Brookfield  to  be  delivered  to  applicant  at  Linneus, 
to  be  transmitted  to  Browning  for  distribution  and  sale  to  con- 
sumers. 

Applicant  testified  that  he  visited  Browning  in  April,  1915, 
to  talk  with  the  officials  to  learn  if  they  were  interested  in  electric 
service,  and  that  he  left  a  petition  with  the  mayor  of  the  city, 
which  was  signed  by  a  number  of  citizens,  requesting  that  a 
transmission  line  be  built  to  that  place  for  the  conveyance  of 
electric  energy  for  light,  heat,  and  power  for  the  citizens  of  the 
city;  that  applicant  was  thereafter  granted  a  franchise  by  the 
city,  as  above  recited ;  that  if  applicant  was  granted  permission 
to  operate  at  Browning  he  intended  to  supply  electricity  to  the 
public  at  the  town  of  Purdin,  having  a  population  of  400  people, 
situate  on  the  proposed  transmission  line  from  Linneus  to  Brown- 
ing. Applicant  estimated  that  the  cost  of  building  the  trans- 
mission line  would  amount  to  about  $500  per  mile,  and  that 
three  fourths  of  the  same  would  be  chargeable  to  the  Browning 
plant ;  that  about  $9,000  would  be  required  to  install  the  trans- 
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mission  line  and  distribntion  system  at  Brownings  and  that  he 
was  ready  to  furnish  the  money  for  that  purpose. 

Applicant  further  testified  that  he  had  solicited  for  consumers 
in  the  city  of  Browning,  and  that  sixty-five  persons  had  signed 
an  agreement  to  take  electric  service  from  him;  that  day  and 
night  service  was  to  be  furnished  by  him ;  that  he  estimated  the 
annual  income  from  operating  at  Browning  would  be  between 
$2,400  and  $3,000 ;  that  he  was  to  pay  6^  or  7  cents  per  kilowatt 
hour  for  electricity  delivered  to  him  at  Linneus,  and  that  the  net 
rate  to  be  charged  consumers  was  16.2  cents  per  kilowatt  hour. 

The  foregoing  testimony  autiborizes  the  finding  that  public 
necessity  and  convenience  require  the  installation  and  operation 
of  an  electric  plant  at  Browning  unless  it  should  be  determined 
that  the  field  which  applicant  is  seeking  to  occupy  is  already 
occupied  by  the  intervener. 

The  intervener  is  a  corporation,  and  has  been  engaged  since 
1912  in  manufacturing  and  distributing  acetylene  gas  for  light- 
ing purposes  to  the  inhabitants  of  the  city,  and  contends  it  is 
well  and  able  to  supply  all  demands  for  light  on  the  part  of  the 
residents  of  the  city ;  that  the  Commission  should  protect  its  in- 
vestment and  business  as  now  established  by  refusing  to  permit 
applicant  to  install  an  electric  plant  at  Browning. 

Acetylene  is  a  colorless,  tasteless  gas  having  a  pungent  odor, 
and  is  formed  when  calcium  carbide  eomes  in  contact  with 
water ;  a  generator  in*  which  this  takes  place  is  connected  with 
the  pipes  or  mains  leading  to  the  burners  as  maintained  by  various 
consumers.  The  gas  does  not  ignite  of  its  own  accord,  but  when 
lighted  in  the  open  air  burns  with  a  white  flame ;  when  the  sup- 
ply of  this  gas  is  properly  regulated  and  burned  from  a  suitable 
burner  a  brilliant  white  light  is  made,  and  which  affords  a  use- 
ful light  for  both  business  and  domestic  purposes.  The  follow- 
ing is  quoted  from  the  TJniversity  of  Missouri  Bulletin,  Engi- 
neering Experiment  Station  Series,  vol.  No.  1,  pages  4  and  5, 
by  J.  D.  Bowles: 

"The  combustion  of  acetylene  deprives  the  surrounding  air  of 

2-J  cubic  feet  of  oxygen  for  every  cubic  foot  of  gas  burned,  giving 

off  in  turn  2  cubic  feet  of  carbon  dioxide  and  1  cubic  foot  of 

water  vapor.    For  purposes  of  comparison  we  note  that  1  cubic 

foot  of  coal  gas  requires  1  cubic  'foot  of  oxygen  and  throws  off 
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f  cubic  foot  of  carbon  dioxide.  Now  the  i  foot  axjetylene  burner, 
giving  25  candle  power,  consumes  i  cubic  foot  of  gas  per  hour. 
The  ordinary  open  coal  gas  burner,  giving  from  18  to  25  candle 
power,  consumes  5  cubic  feet  of  gas  per  hour.  Thus  we  see  that 
for  equal  illumination  acetylene  impoverishes  and  pollutes  the 
air  only  about  one  fourth  as  much  as  coal  gas.  Now  a  coal  oil 
lamp  of  the  best  kind  will  give  about  25  candle  power  and  con- 
sumes approximately  one  gallon  of  coal  oil  for  twenty  hours'  use. 
The  oil  lamp  impoverishes  and  pollutes  the  surrounding  air  to 
a  far  greater  extent  than  either  of  the  above  ^ases. 

"For  equal  candle  power  illumination  acetylene  causes  less 
heating  of  the  surrounding  air  than  coal  gas  and  far  less  than 
the  coal  oil  lamp. 

"Acetylene  is  considerably  less  poisonous  than  the  coal  gas 
which  is  ordinarily  used  for  illumination.  Fatal  results  from 
inhalation  are  not  on  record,  and  it  is  said  they  could  not  pos- 
sibly occur  until  the  gas  exists  in  the  proportion  of  more  than  20 
per  cent.  The  danger  to  be  apprehended  from  this  source  is  too 
remote  for  serious  consideration.  The  steady  escape  of  gas  from 
an  open  half-foot  burner  in  an  air-tight  room  8  feet  square  and 
8  feet  high  would  produce  a  mixture  of  6  per  cent  in  50  hours. 
The  characteristic  odor  of  the  gas  will  attract  attention  to  an 
open  burner  or  a  leak  long  before  harm  could  result  from  same. 

"Contrary  to  the  general  consensus  of  opinion  which  seems  to 
prevail,  acetylene  is  not  a  dangerous  illuminant.  However,  this 
gas  possesses,  in  common  with  other  illuminating  gases,  the  prop- 
erty of  forming  a  violent  explosive  mixture  with  air.  The  ideal 
mixture  would  be  one  foot  of  gas  to  about  12 J  feet  of  air.  From 
this  condition  the  mixture  explodes  with  varying  degrees  of 
violence  between  the  limits  of  20  per  cent  of  air  to  4  per  cent  of 
air.  Here  again  the  odor  of  the  gas  would  be  liable  to  attract 
attention  to  the  vicinity  of  a  leak  or  open  burner  long  before  a 
dangerous  mixture  could  exist  in  a  room." 

Intervener  installed  this  gas  service  in  1912  with  about  thirty 

consumers,  and  did  not  have  a  franchise  from  the  city.     There 

seems  to  have  been  an  understanding  between  the  officers  of  the 

city  and  intervener  about  a  franchise,  but  an  ordinance  granting 

a  franchise  to  intervener  was  not  passed  until  the  26th  day  of 

January,  1915,  although  intervener  had  been  operating  its 
P.U.R.1916A. 
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plant  since  1912  at  said  city.    The  ordinance  last  named  above 
has  not  been  approved  by  the  qualified  voters  of  the  city. 

Intervener  made  application  to  this  Commission  for  a  certifi- 
cate of  public  necessity  and  convenience  to  maintain  and  operate 
its  gas  plant  under  said  franchise,  which  accordingly  was  grant- 
ed by  the  Commission  on  the  29th  day  of  June,  1915. 

Since  the  installation  of  the  plant,  three  explosions  have  oc- 
curred at  the  generator;  two  were  of  a  minor  character,  but  the 
third  was  of  a  serious  nature,  and  resulted  in  the  destruction  of 
the  generating  apparatus  and  building  in  which  it  was  located, 
damaged  other  property,  and  caused  an  interruption  of  service 
for  two  days  and  nights.  After  that  time  the  generating  plant 
was  established  in  a  more  remote  part  of  the  city,  where  it  is 
now  located.  Intervener  asserts  that  the  plant  in  its  present 
condition  is  worth  $2,500,  and  represents  an  investment  of  $3,- 
000,  consisting  of  a  generating  apparatus,  a  small  concrete 
building,  and  12,000  feet  of  iron  pipe  installed  in  the  streets  to 
convey  the  gas  to  the  consumers.  The  pipe  varies  in  size  from 
2  inches  to  half  an  inch  or  less;  that  the  consumers  have  been 
required  to  connect  with  the  mains  in  the  street  and  to  furnish 
all  fixtures  at  their  own  expense,  including  meters.  Intervener 
has  now  sixty-five  consumers,  including  both  business  and  resi- 
dence classes,  the  far  greater  part  of  them  belong,  however,  to 
the  residence  class.  The  average  monthly  income  is  $46  per 
month  from  the  sale  of  gas. 

The  city  of  Browning  at  its  expense,  amounting  to  $300, 
equipped  15  lights  for  use  in  street  lighting.  The  same  have 
not  been  in  use  for  some  time  because,  as  variously  claimed,  of 
the  excessive  cost  of  the  lights  and  poor  service  furnished  by  the 
intervener. 

The  rates  charged  for  service  are  $1.40  per  100  cubic  feet, 
with  a  minimum  of  50  cents  per  month.  The  rate  charged  the 
city  is  1%  cents  per  hour  for  each  light  used. 

The  president  and  general  manager  resides  at  New  Cambria, 
Missouri,  and  makes  monthly  visits  to  Browning.  The  opera- 
tion of  the  plant  is  cared  for  by  an  employee,  who  receives  $12 
a  month  for  his  services;  his  duties  are  largely  confined  to  the 
charging  of  the  generators  with  carbide  for  the  manufacture  of 
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gas.     The  generator  has  a  capacity  for  600  pounds  of  carbide 
and  is  charged  weekly. 

This  plant  now  furnishes  night  service  only  except  on  cloudy 
days,  when  service  is  furnished.  A  number  of  witnesses  testi- 
fied as  to  the  kind  of  service  furnished  by  the  intervener.  Many 
witnesses  testified  that  the  service  as  furnished  by  intervener 
was  wholly  inadequate,  in  that  the  light  failed  frequently,  and  at 
times  was  so  dim  that  it  was  necessary  to  keep  oil  lamps  at  hand. 
Witnesses  testified,  however,  in  behalf  of  the  intervener  that  the 
service  to  them  was  adequate  and  satisfactory. 

We  conclude  that  the  greater  weight  of  the  testimony  tends 
to  show  that  the  lighting  service  furnished  by  the  intervener  to 
a  large  number  of  its  patrons  is  not  adequate,  in  that  the  gas  is 
not  furnished  in  sufficient  quantities  to  maintain  a  proper  and 
suitable  light. 

The  president  and  general  manager  of  the  intervener  testified 
that  the  first  year  the  business  was  conducted  at  Browning  the 
net  profit,  without  counting  anything  for  salaries  save  to  the 
man  who  looked  after  the  plant  at  Browning,  was  $341,  and 
that  included  profits  from  placing  plumbing  in  residences  there; 
that  last  year  the  profits  were  about  the  same ;  that  this  year  the 
company  was  operating  at  a  loss,  and  that  the  cause  of  that  was 
largely  due  to  the  uncertainty  as  to  what  kind  of  light  will  be 
used  by  the  citizens  in  the  future. 

It  is  the  policy  of  the  Commission  where  a  utility  has  the  oc- 
cupancy of  a  field,  and  is  giving  adequate  service  at  reasonable 
rates,  to  protect  that  utility  from  encroachment  by  a  utility 
undertaking  to  furnish  the  same  kind  of  service.  However,  in 
this  case  that  rule  cannot  be  said  to  apply.  The  applicant  does 
not  propose  to  install  an  acetylene  plant  in  competition  with  the 
intervener,  but  proposes  to  install  an  electric  plant.  The  inter- 
vener, as  now  engaged,  only  undertakes  to  furnish  lighting  serv- 
ice. The  applicant  proposes  to  furnish  electric  energy  for  light, 
heat,  and  power.  The  testimony  tends  to  show  there  would  be 
some  demand  for  power  service  from  the  applicant  at  Browning. 
Applicant  further  proposes  to  furnish  continuous  night  and  day 
service.  The  public  at  Browning  should  not  be  denied  the  many 
advantages  afforded  by  electric  service  because  intervener  is 
already  there  engaged  in  furnishing  lights  with  acetylene. 
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In  the  opinion  of  the  Commission,  the  facts  in  this  case  do  not 
warrant  the  exclusion  of  the  applicant  from  the  field  at  Brown- 
ing. The  testimony  shows  that  the  service  furnished  by  the 
intervener  to  a  large  number  of  its  customers  is  not  dependable, 
and  that  the  citizens  of  Browning  do  desire  and  are  in  need  of 
dependable  and  efficient  lighting  service,  and  which  it  is  believed 
the  the  applicant  will  be  prepared  to  furnish. 

Under  all  the  evidence  in  this  case,  the  applicant  is  entitled 
to  an  order  permitting  it  to  begin  the  construction  of  an  electric 
plant  at  Browning,  and  to  exercise  the  rights  under  the  fran- 
chises as  heretofore  named. 

The  rates  and  service  of  the  applicant  will  be  subject  to  the 
<;ontrol  of  the  Commission  as  provided  by  law. 

[2]  We  have  considered  the  contention  made  b^  counsel  for 
intervener  that  under  §  9381  of  R.  S.  Mo.,  1909,  a  franchise 
<;annot  be  granted  for  the  purpose  of  furnishing  electricity  to 
the  public  from  a  tranAaission  line,  but  do  not  concur  in  that 
<5onstruction  of  the  statute. 

An  order  will  be  entered  in  accordance  with  the  foregoing 

All  concur. 


MISSOURI  PUBUC  SERVICE  COMMISSION. 

CITY  OP  HANNIBAL 

V. 

HANNIBAL  RAILWAY  &  ELECTRIC  COMPANY. 
[Case  No.  473.] 

Service  -^  Street  raUtvaya  —  Stope  —  JkHd^blocha, 

1.  Stops  of  street  railway  cars  at  the  middle  of  blocks  leas  than 
300  feet  in  length  in  the  business  district  of  a  city  of  19,000  inhabitants 
are  unnecessary. 

Service  •*  Street  railway  —  Time  schedule  on  single  tracJc  —  Automatic 
eignalM'^Baaeing  Irodes. 

2.  The  installation  of  an  automatic  signal  system  for  approaching 
ears  or  the  construction  of  longer  passing  tracks  will  not  be  required 
of  a  single  track  street  railway  where  not  clearly  shown  to  improve  the 
■ervice. 
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Service  —  Street  rail wayts  —  OnC'tnan  cars  —  Economy  —  Safety. 

3.  The  operation  of  street  cars  on  a  small  electric  road  by  one  man 
^  in  sparsely  settled  localities  is  not  objectionable  where  it  tends  to  more 

economic  operation  without  materially  increasing  the  danger  to  the 
traveling  public. 
Service  —  Street  railways  -«-  Calling  of  streets, 

4.  The  names  of  streets  should  be  called  by  conductors  of  street 
railway  cars  as  the  streets  are  approached. 

Service  —  Street  railways  —  Designation  of  entrance  and  exit  of  cars. 

5.  A  street  railway  may  be  required  to  designate  the  rear  door  of 
each  car  for  entrance  and  the  front  door  for  exit. 

Service  —  Street  railways  —  Bush  periods  —  Additional  cars. 

6.  A  street  railway  may  be  required  to  operate  additional  cars  dur- 
ing morning  and  evening  rush  hours. 

Commission  —  Jurisdiction  —  Street  railways  —  Extensions. 

7.  The  Missouri  Commission  has  no  power  to  grant  the  necessary 
franchise,  or  to  compel  a  grant  by  a  city,  for  a  street  railway  extension 
where  muiycipal  consent  is  necessary;  but  the  Commission  may  direct 
the  railway  to  apply  to  the  local  authorities  and  to  take  the  necessary 
legal  steps  to  secure  the  franchise  and  rights  of  way. 

Service  —  Street  railways  —  Extensions  —  Grades  —  Territory. 

8.  A  street  railway  extension  having  the  easiest  grades,  serving  the 
places  having  the  greatest  demand  for  service  and  the  most  desirable 
and  available  territory  for  residences  should  be  preferred  over  other 
proposed  extensions,  although  the  first  route  is  slightly  longer. 

Service  ^  Street  railway  —  Extensions  ^  Operation  at  loss. 

9.  A  street  railway  should  not  be  required  to  construct  an  exten- 
sion where  there  would  not  be  sufficient  traffic  to  pay  operating  ex- 
penses, it  appearing  that  the  company  is  barely  making  expenses  and 
has  not  the  necessary  funds  or  means  of  raising  them. 

[August  5,  1915.] 

Complaint  by  the  City  of  Hannibal  to  compel  the  Hannibal 
Kailway  &  Electric  Company  to  extend  its  lines  and  to  correct 
inadequate  service.  The  request  for  the  extension  was  denied, 
owing  to  the  financial  condition  of  the  company  and  that  the 
extensions  would  be  tinremunerative.  It  was  ordered  that  the 
company  correct  the  service  in  various  ways  and  that  the  parties 
co-operate  to  make  other  improvements. 

Appearances:  Lewis  O'Connor  and  John  T,  Plowman  for 
complainant;  Charles  E.  Rendlen  for  defendant. 

McQuillin,  Commissioner: 

A.  PRELIMINARY  STATEMENT. 
1.  The  Issues: — The  complainant,  the  city  of  Hannibal,  re- 
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quests  an  order  compelling  defendant,  Hannibal  Eailway  & 
Electric  Company,  to  extend  its  street  car  lines  in  manner  as 
hereinafter  mentioned;  and  in  addition,  presents  four  distinct 
grounds  of  complaint  of  inadequate  service  which  it  asks  this 
Commission  to  correct,  namely,  (1)  that  the  cars  are  old,  dirty, 
insanitary,  in  poor  repair  and  of  insuflScient  power;  (2)  that 
the  signs  on  the  cars  are  insuiBcient  to  give  information  by  day 
and  night  to  designate  lines  and  routes;  (3)  that  a  uniform 
operating  schedule  is  not  maintained,  resulting  in  delays  and 
inconvenience  to  patrons;  and  (4)  that  a  suflScient  number  of 
cars  aie  not  operated  on  week  days  between  the  hours  of  5  and  6 
o'clock  p.  M. 

The  defendant,  by  answer,  contests,  first,  the  legal  power  and 
jurisdiction  of  this  Commission  to  direct  the  line  extensions, 
and,  second,  even  admitting  such  authority,  the  conditions  do 
not  justify  such  order,  because  the  construction,  maintenance, 
and  operation  of  the  proposed  lines  would  result  in  heavy  finan- 
cial loss  to  defendant,  and,  in  effect,  would  constitute  confisca- 
tion of  defendant's  property,  and  deprive  it  of  its  property  with- 
out due  process  of  law,  within  the  meaning  of  both  the  Federal 
and .  state  Constitutions ;  and,  further,  denies  each  specific 
ground  of  complaint  of  inadequacy  of  service  above  enumerated. 

2.  Investigation  by  Commission: — This  Commission,  through 
one  of  its  engineers,  made  a  careful  examination  of  all  of  de- 
fendant's property,  the  operation  of  its  cars,  and  of  each  specific 
complaint,  and,  in  addition,  the  conditions  relating  to  the  pro- 
posed extension,  with  estimates  of  the  costs  therefor,  and  thus 
obtained  a  full  report  with  precise  recommendations.  Copies  of 
this  report  and  relbommendations  were  submitted  to  either  side. 

The  case  was  heard  May  13  and  14,  1915,  at  Hannibal,  before 
one  of  the  commissioners.  A  large  number  of  witnesses  were 
examined, — thirteen  for  complainant  and.  eight  for  defendant, 
— and  much  documentary  evidence  was  presented,  including 
franchise  ordinances  granted  by  complainant  to  defendant,  ordi- 
nances relating  to  the  obstruction  of  streets,  maps,  plans,  and 
estimates  touching  the  proposed  extensions,  and  defendant's 
rules  of  operation  of  its  street  car  system. 

In  addition,  an  observation  was  made  of  the  physical  condi- 
tions and  surroundings  of  the  territory  and  property  relating  to 
P.U.R.1916A. 


.Digitized  by  V:»OOQ IC 


1016  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

the  proposed  extensions  by  the  presiding  commissioner^  and 
J.  L.  Harrop,  the  Commission's  chief  engineer,  accompanied  by 
representatives  and  attorneys  of  the  respective  parties. 

B.  OPINION. 

I.  Adequacy  of  Service  and  Recommendations. 

1.  Facts  Eclating  to  Present  and  Future  Public  Convenience 
and  Necessity, — Hannibal  lies  on  the  west  bank  of  the  Missis- 
sippi river,  in  a  prosperous  agricultural  section.  It  is  an  active 
urban  center,  with  a  population  of  less  than  19,000,  and  the 
usual  diversified  industries,  activities,  and  business  enterprise 
found  in  a  city  of  this  size.  Industrially  its  growth  is  slow.  Its 
corporate  limits  were  extended  in  1909  in  three  directions.  The 
decade  from  1900  to  1910  shows  an  increase  in  population  of 
from  2,000  to  2,500,  due  mainly  to  the  extension  of  the  city 
limits.  The  recent  school  census  shows  little  increase,  if  any, 
over  that  of  1910.  Its  chief  industries  are  three — railroad  car 
shops,  a  cement  plant,  and  a  shoe  factory,  which,  in  prosperous 
times,  give  employment  to  many  persons,  and  constitute  the 
means  of  support  of  many  families.  As  stated  by  W.  B.  Petti- 
bone  and  other  witnesses,  the  population  consists  largely  of 
laboring  people  employed  in  the  industries  mentioned,  and  in 
other  occupations,  who  have  not  their  own  conveyances. 

B.  P.  Smiley,  the  city  engineer,  testified  that  the  main  busi- 
ness district  lies  on  the  river  front  and  on  Broadway  west  to 
Seventh  street;  another  district  lies  west  of  Maple  avenue  on 
Market  street.  With  reference  to  the  business  district,  the 
residence  sections  are  scattered  somewhat, — one  group  on  the 
south  side,  two  on  the  west,  and  one  on  the  nerth. 

Topographically,  Hannibal  is  made  up  of  valleys  and  hills. 
The  hills  are  sometimes  characterized  as  ^'gigantic  haystacks  set 
in  a  field."  The  business  district  lies  in  a  central  valley  and 
the  residence  sections  usually  follow  other  smaller  valleys;  oc- 
casionally the  residences  are  on  hills,  e.  g,,  in  the  northwest  part, 
as  Section  street  and  Park  Place.  However,  the  growth  of  the 
community  in  the  main  is  in  the  direction  of  the  valleys. 

The  central  portion  of  the  city  is  hardly  congested,  but  is 

built  up  rather  compactly,  or,  in  the  language  of  witness  W.  J. 
P.U.R.1918A. 
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Roth,  "it  is  getting  pretty  well  condensed."  Generally,  in  that 
part  included  in  the  original  town  bounded  by  Seventh,  Collier, 
and  possibly  Rock  street,  and  adjacent  thereto,  houses  are  on 
almost  every  lot;  and  in  that  part  east  of  Maple  avenue,  imme- 
diately adjacent  to  the  business  district,  there  are  few  vacant 
lots.  Usually  the  residence  lots  in  this  section  are  65J  feet  by 
142  feet,  as  laid  out  by  the  original  proprietors.  West  of  the  old 
city  limits,  in  several  additions,  the  lots  are  small,  e.  g.,  Rich- 
mond's, where  they  are  50  feet  by  140  feet,  or  smaller.  In  the 
central  part  of  town  the  original  lots,  especially  where  they  face 
the  street  with  their  long  sides,  in  many  instances  have  been 
subdivided  and  houses  erected  on  these  subdivisions;  and  the 
rear  ends  of  many  of  these  lots  have  been  utilized  for  residences. 
It  thus  appears  that  additional  residence  sites  are  desirable,  if 
not  imperatively  demanded. 

Much  of  the  residence  territory  is  undeveloped,  as  for  ex- 
ample, that  in  the  northwest  on  a  line  out  Grand  avenue.  On 
the  west  side  of  Grand  avenue  to  Pleasant  street,  the  district 
which  is  desirable  for  homes  is  not  built  up ;  and  this  is  also  true 
from  this  point  to  the  Hannibal  Country  Club ;  it  is  practically 
all  open,  although  a  good  residence  section.  On  the  east  side  of 
Grand  avenue,  as  stated  by  J.  P.  Richards,  it  is  fairly  thickly 
settled ;  in  what  is  known  as  Park  Place  one  half  or  five  eighths 
of  the  lots  are  taken.  Here  some  building  is  progressing.  Some 
roads  have  been  graded  and  sewers  laid  east  of  Hayden  street 
and  south  to  Bird. 

Concerning  the  growth  of  St.  Mary's  avenue  district,  S.  O. 
Osterhout,  ex-president  of  the  Hannibal  Commercial  Club, 
testified  that  nine  years  ago  twelve  houses  were  on  St.  Mary's 
avenue,  and  that  since  some  forty-one  had  been  erected  facing 
this  street;  that  within  a  block  some  twenty-nine  had  been 
erected,  and  that  there  were  thirty  or  thirty-five  more  in  the  im- 
mediate vicinity.  Perhaps  138  have  been  erected  during  the 
past  nine  years.     This  district  became  a  part  of  the  city  in  1909. 

This  evidence  shows  that  there  is  a  genera)  desire  among  the 

citizens  for  street  car  facilities  to  the  Hannibal  Country  Club, 

Riverview  Park,  St.  Mary's  Cemetery,  and  to  the  unoccupied 

territory  to  the  north,  which  seeios  to  be  the  most  desirable  and 

available  section  for  residences.  This  sentiment  was  expressed 
P.U.R.19ieA. 
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by  a  committee  of  the  Hannibal  Commercial  Club.  Captain  J. 
B.  Shepherd  thought  the  line  should  be  extended  at  least  as  far 
as  the  city  water,  light,  and  public  improvements.  However, 
opinions  as  to  routes  differ. 

The  Hannibal  Country  Club  contains  approximately  44  acres, 
with  a  golf  course,  and  has  at  present  178  members,  classified, 
resident  members,  113  owning  vehicles  and  fifty-five  without, 
and  ten  nonresident  members.  The  privileges  of  the  club  are 
extended  to  each  member's  family,  and  it  is  admitted  that  most 
of  the  members  have  families.  From  the  opening  of  the  club 
season,  about  May  1st,  until  Hallowe'en,  the  closing,  the  average 
daily. attendance  was  estimated  in  the  evidence  to  be  from  65  to 
75,  and  on  big  days,  from  300  to  500  visiting  the  club.  Some  wit- 
nesses said  that  if  the  club  had  street  car  facilities,  many  now 
using  their  own  vehicles  would  use  the  street  cars.  For  example, 
E.  V.  Settle,  a  real  estate  agent,  said  that  if  the  member  ^*has 
got  a  bad  horse  he  would  not  risk  him  out  there,  or  if  he  is 
going  in  an  automobile,  caddies  get  out  and  monkey  with  it  and 
trifle  with  it."  He  further  said  that  with  street  car  facilities  the 
use  of  the  club  grounds  would  increase,  and  added,  "I  think  we 
would  have  to  call  a  limit.    We  could  not  handle  them." 

Eiverview  Park,  adjacent  to  the  Hannibal  Country  Club, 
overlooks  the  Mississippi  river,  is  the  site  of  the  monument 
erected  to  the  memory  of  Samuel  L.  Clemens  ("Mark  Twain") 
by  the  state,  and  contains  125  acres.  It  is  rather  rough  in  con- 
tour, but  has  been  somewhat  improved  and  beautified.  It  has  a 
few  driveways.  Approximately  $40,000  has  been  expended  on 
improvements,  and  during  the  past  two  years  the  city  has  spent 
for  this  purpose  $2,500  a  year.  This  park  is  regarded  as  one 
of  the  most  attractive  pleasure  and  recreation  resorts  in  Hanni- 
bal. John  T.  Holme  said  that  the  attendance  at  the  park  now 
and  since  its  existence  has  been  almost  entirely  confined  to  those 
who  have  means  of  transportation  of  their  own.  Other  witnesses 
thought  that  with  street  car  facilities  from  75,000  to  80,000 
Hannibal  residents,  and  that  at  leasv  5,000  nonresidents,  would 
visit  the  park  each  year ;  that  in  good  weather  during  the  season 
there  are  at  present  about  100  visitors  each  day,  and  on  Sundays 
from  seven  to  eight  hundred.  W.  B.  Pettibone  expressed  the 
opinion  that  a  street  car  line  would  increase  the  attendance  of 
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those  who  now  go  on  foot  tenfold.  Then  "the  families  of  the 
poorer  people  would  make  great  use  of  the  park.  .  .  . 
People  would  take  their  families  up  there  and  picnic  and  spend 
the  day." 

St.  Mary's  Cemetery  is  in  the  same  general  vicinity.  It  is 
northwest  of  the  Hannibal  Country  Club,  approximately  J  mile 
distant.  The  club  is  midway  betweea  Riverview  Park  and  this 
cemetery. 

j^.  Adequacy  of  Present  Service, — The  street  railway  system 
was  acquired  by  the  present  management  in  1899,  sixteen  years 
ago.  It  then  consisted  of  1 J  or  1^  miles  of  track  in  the  business 
district,  two  cars,  and  a  dilapidated  frame  building  for  car 
sheds  on  Market  street.  15'ow  it  has  6  miles  of  track,  13  motor 
cars,  and  some  trailers  in  operation,  and  a  substantial  brick 
structure  in  which  to  house  its  cars.  Then  Hannibal  had  a  pop- 
ulation of  approximately  15,760;  now  it  has  a  population  of 
approximately  19,000. 

At  the  present  the  street  car  system  consists  of  two  lines; 
namely,  the  Oakwood-Mount  Olivet  line  and  the  St.  Mary's  line. 
The  general  direction  of  these  lines  is  east  and  west  and  from 
the  Union  depot  on  the  east  to  Bates  street  junction  on  the  west. 
They  both  operate  over  the  same  track.  This  joint  track,  which 
is  on  Main,  Broadway,  Houston,  Market,  Lyon,  and  Maple 
streets,  is  centrally  located  so  as  to  serve  the  business  district,  as 
well  as  some  of  the  residence  sections  of  the  city.  The  Oakwood- 
Mount  Olivet  line  extends  from  Mount  Olivet  Cemetery,  which 
is  located  on  the  extreme  southeastern  edge  of  the  city,  through 
the  city  to  the  town  of  Oakwood,  which  is  located  about  1  mile 
west  of  Hannibal.  The  St.  Mary^s  line  extends  from  Union 
-depot  to  the  comer  of  Bird  street  and  St.  Mary's  avenue,  which 
is  near  the  northwestern  edge  of  the  city  limits. 

The  system  is  practically  all  single  track,  the  only  exception 
leing  that  portion  of  track  on  Broadway  and  Lyon  between 
Houston  and  Maple  and  on  Houston  and  Maple  and  about  200 
feet  on  Market  street,  which  is  operated  as  double  track.  There 
are  three  passing  tracks  which  are  used  as  regular  meeting 
points.  They  are  known  as  Fifth  street  passing  track,  about  500 
feet  long.  Walker's  passing  track,  about  300  feet  long,  and  Min* 
now  Branch  passing  track,  about  200  feet  long. 

P.U.K.1916A. 
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The  weight  of  the  rail  varies  from  45-pound  "T"  rail  to  90- 
pound  girder  rail,  and  the  track  is  in  about  the  average  condi- 
tion of  small  electric  roads,  vnth  the  exception  of  that  track  on 
the  St.  Mary's  avenue  line  west  of  Bates  street,  which  is  in  poor 
condition. 

The  overhead  construction  is  good,  and  the  trolley  and  feeder 
wires  are  single  and  double  naught  copper.  Power  is  obtained 
from  the  street  plant  and  the  cars  are  operated  on  550  volts  D  0. 

As  mentioned,  the  equipment  consists  of  thirteen  cars.  Eight 
are  of  the  closed  winter  type  and  five  are  open  summer  cars. 
The  cars  are  all  rather  old,  but  the  maintenance  on  them  has 
been  sufficient  so  that  they  are  at  present  in  fair  condition  and 
should  last  a  number  of  years  longer.  The  cars  have  recently 
been  overhauled  and  painted  and  the  seats  cleaned,  repaired,  or 
replaced  as  the  needs  seemed  to  require,  and  otherwise  put  in 
sanitary  and  comfortable  condition,  and  they  now  offer  a  pre- 
sentable appearance.  All  the  cars  in  service  are  swept  every 
night  and  leave  the  bam  in  the  morning  in  clean  condition. 
They  are  thoroughly  washed  every  week,  and  where  the  seats  are 
covered  they  are  cleaned  with  a  vacuum  cleaner  at  the  time  the 
car  is  washed.  The  closed  cars  are  all  equipped  with  hot  water 
system.  At  night  the  cars  are  stored  in  a  single-story  brick 
structure  of  ample  capacity.  The  rear  portion  of  this  building 
is  equipped  with  a  pit  track  and  has  a  shop  where  all  minor  re- 
pairs are  taken  care  of  and  where  inspection  of  the  trucks  and 
motors  is  made. 

All  the  lines  are  operated  on  a  twenty-minute  schedule,  which 
is  ordinarily  maintained.  The  St.  Mary's  cars  leave  the  Union 
depot  and  the  outer  end  of  the  line  at  the  even  hours  and  twenty 
minutes  thereafter,  commencing  at  6:20  a.  m.,  and  continuing 
until  11 :40  p.  m.,  when  the  last  car  leaves  the  Uni(Mi  station. 
The  Oakwood-Mount  Olivet  cars  leave  the  ends  of  the  line  at 
the  even  hours  and  twenty  minutes  thereafter,  commencing  at 
Oakwood  at  5:40  a.  m.,  and  Mount  Olivet  at  6:20  a.  m.,  and 
continuing  until  11:40  p.  m.,  when  the  last  car  leaving  Mount 
Olivet  returns  to  the  bam  and  the  last  car  leaving  Oakwood 
makes  a  trip  as  far  as  the  Union  depot,  meeting  the  midnight 
trains,  and  if  there  are  any  passengers  for  Oakwood  this  car 
makes  the  complete  trip ;  if  not,  it  returns  to  the  bam  only.    If 
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there  are  passengers  for  the  St.  Mary's  line  they  are  taken  by 
this  Oakwood  car  to  ^he  junction  at  Bates  street,  where  the  last 
St.  Mary's  ear  makes  connection  with  it  and  takes  the  passengers 
from  that  point  before  returning  to  the  bam. 

With  this  arrangement  of  schedule  that  part  of  the  system 
that  is  common  to  both  lines  has  practically  ten-minute  service. 
The  chief  cause  for  interruption  of  the  schedule  is  by  trains 
blocking  the  track  just  east  of  Union  depot  Ordinance  No.  36 
of  the  city  of  Hannibal  covers  this  point,  but  is  not  enforced, 
with  the  result  in  delay  to  all  traffic  on  the  street  at  tibese  points. 
Another  cause  is  the  slow  manner  in  which  the  patrons  of  the 
system  board  and  leave  the  cars  during  the  rush-hour  periods. 
A  large  number  prefer  to  stand,  and  they  block  the  platforms 
and  aisles,  particularly  near  the  rear  exit,  making  it  uncomfort- 
able and  slow  in  getting  in  and  out  of  the  cars. 

[1]  Stops  are  made  for  alleys  and  near  the  center  of  the 
blocks  in  the  business  district,  and  as  the  blocks  are  less  than 
300  feet  in  length,  these  extra  stops  are  not  necessary  and  should 
be  discontinued. 

[2]  The  cars  have  regtdar  meeting  points,  anil  if  any  one  car 
is  delayed  it  is  apt  to  interrupt  the  operation  of  the  whole  system, 
but  as  some  loss  of  time  has  been  allowed  for  in  making  of  the 
schedule,  the  delay  is  not  as  bad  as  it  would  appear,  and  the  ad- 
dition of  an  automatic  signal  system  probably  would  not  tend  to 
keep  the  cars  on  scheduled  time,  as  it  has  been  found  by  ex- 
perience that  the  maintenance  of  small  signal  installations  is 
nearly  always  poor,  with  the  result  that  the  signals  oftep  cause 
more  delay  than  they  prevent.  If  the  passing  tracks  were  longer, 
the  inoGoiediate  delay  might  sometime  be  shortened,  but  it  would 
tend  to  get  tie  cars  bunched  and  the  result  would  be  bad. 

All  cars  observed  carried  route  signals  on  either  end,  but  it 
was  noticed  that  in  many  cases  the  conductors  were  very  lax  in 
calling  the  names  of  the  streets. 

[3]  Oakwood-Mount  Olivet  cars  are  operated  by  only  one 
man  east  of  Walker's  passing  track  and  west  of  Minnow  Branch 
passing  track.  St.  Mary's  cars  are  operated  by  only  one  man 
west  of  Market  and  Houston  streets.  At  all  other  times  both  the 
•  motorman  and  a  conductor  are  in  charge  of  the  car.  Two  men 
are  always  in  charge  of  each  car  on  special  occasions,  such  as 
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the  Fall  Festival,  ball  games,  etc.  As  this  is  a  very  common 
practice  on  small  electric  roads,  and  tepds  to  more  economic 
operation  without  increasing  the  danger  to  the  traveling  public 
materially,  it  should  not  be  condemned. 

Observations  of  the  passengers  carried  were  made  at  all  times 
of  the  day,  and  record  is  taken  of  observations  made  during  the 
rush-hour  periods,  that  is,  between  6:30  a.  m.  to  8:15  a.  m.  and 
4:30  p.  M.  to  6:30  p.  m.  These  observations  were  made  at 
Market  and  Houston  streets  for  the  morning  traffic;  at  Broad- 
way and  South  Maple  avenue  for  the  evening  traffic,  and  at 
South  Main  and  Jefferson  streets  for  both  morning  and  evening 
traffic.  These  points  were  chosen  as  they  are  places  where  the 
load  is  at  the  maximum.  One  hundred  twenty-three  obser\'a- 
tions  made  during  the  rush  periods  show  that  the  seating  ca- 
pacity of  the  cars  was  exceeded  in  only  fourteen  cases,  and  in 
only  one  of  these  cases  was  the  car  overloaded;  that  is,  about 
the  maximum  allowed  by  the  seating  capacity  plus  one  passenger 
per  every  4  square  feet  of  aisle  and  platform  space. 

Concerning  the  adequacy  of  service,  the  evidence  further  dis- 
closes that  most  of  the  complaint  is  directed  against  the  St 
Mary^s  avenue  line,  and  a  greater  part  of  this  relates  to  the  con- 
dition of  the  tracks.  True,  complaint  is  made  (both  just  and 
unjust,  as  one  witness,  S.  O.  Osterhout,  put  it)  of  cars  at  times 
being  overcrowded,  at  times  insanitary,  and  at  times  on  irregular 
schedule.  V.  H.  Whaley,  W.  J.  M.  Meyer,  C.  O.  Mayes,  W.  B. 
Arnold,  and  other  leading  citizens  testified  as  to  these  com- 
plaints. Mr.  Whaley  said  he  had  no  complaint  as  to  time  or 
heat  of  cars,  but  that  at  all  times  they  were  not  clean.  Mr. 
Meyer  said  the  condition  of  some  of  the  cars  was  bad  and  that 
they  did  not  run. regularly.  Mr.  Mayes  thought  that  the  com- 
plaint as  to  the  condition  of  the  cars  and  service  was  general. 
Mr.  Arnold  said  that  sometimes  the  cars  were  pretty  clean  and 
at  others  they  were  not  very  clean;  sometimes  they  were  on 
time  promptly,  at  others  they  were  not.  M.  S.  Martin  was 
quite  emphatic  He  said  cars  Nos.  5  and  8  "are  dangerous  to 
the  life  and  limb  of  the  people  who  ride  on  them."  They  go 
over  broken  rails  and  poor  roadbed;  frequently  cars  will  **flop 
up  and  down  until  the  ends  of  the  cars  actually  hit  the  road- 
bed.   •    .    .    The  ties  are  so  rotten  you  can  kick  them  to  pieces 
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with  your  foot."  He  further  said  that  the  interior  of  the  cars 
was  dirty,  but  added,  "I  won't  say  that  is  all  the  time." 

On  the  other  hand,  Dr.  R.  H.  Heavenridge,  president  of  the 
board  of  health,  in  speaking  of  the  service,  said:  "It  is  very 
reasonable.  I  have  heard  more  kicking  here  (at  the  hearing) 
than  I  have  ever  heard  before. 

"Q.  And  the  only  complaint  has  been  made  by  citizens  on  the 
St  Mary's  avenue?"  "A.  Yes,  sir.  I  used  that  line  for  one 
year  riding  to  my  residence,  and  I  did  not  find  any  incon- 
venience about  it.  Sometimes  you  would  have  to  wait,  and  I 
supposed  it  would  be  some  delay  to  the  line,  possibly  unavoid- 
able,— might  be  avoidable."  He  further  said  that  the  cars  were 
reasonably  sanitary  and  reasonably  clean;  that  he  inspected 
them  twice  a  month  and  had  never  received  any  complaint. 

The  law  expressly  requires  the  carrier  in  the  performance  of 
its  duty  to  the  public  to  furnish,  with  respect  thereto,  such 
service  and  facilities  as  shall  be  s»fe  and  adequate  and  in  all 
respects  just  and  reasonable.    P.  S.  C.  L.  §  27. 

Eespecting  the  power  of  this  Commission  to  order  changes 
in  time  schedules  and  the  running  of  additional  cars,  the  law 
provides  in  substance  that  if  in  the  judgment  of  the  Commis- 
sion any  street  railroad  corporation  does  not  run  cars  enough 
or  possess  or  operate  motive  power  enough  reasonably  to  accom- 
modate the  passengers  transported  by  or  offered  for  transporta- 
tion to  it,  or  does  not  run  its  cars  with  sufiicient  frequency  or 
at  reasonable  or  proper  time,  having  regard  to  safety,  or  does  not 
run  any  car  or  cars  upon  a  reasonable  time  schedule  for  the  run, 
the  Commission  shall,  after  a  hearing  have  power  to  make  any 
appropriate  order  in  the  premises.     P.  S.  C.  L.  §  51. 

Touching  the  time  schedule,  it  should  be  observed  that  or- 
dinance No.  36  of  the  city  of  Hannibal  provides  that  no  rail- 
road company  or  engineer,  conductor,  or  employee  of  any 
railroad  company  having  in  charge  a  locomotive,  engine,*  or 
train,,  shall  permit  a  locomotive,  engine,  or  train  or  any  part 
thereof  to  obstruct  any  street  crossing  for  a  greater  length  of 
time  than  five  minutes. 

There  are  four  steam  railroad  tracks  crossing  Main  street 
which  are  used  constantly  by  three  of  four  different  railroad 
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companies,  and  all  of  which  are  crossed  by  the  lines  of  the  de- 
fendant. 

Section  13  of  general  ordinance  No.  21  of  the  city  of  Hannibal 
recites :  ''AH  street  cars  in  stopping  to  discharge  or  take  on  pas- 
sengers at  street  crossings  shall  stop  before  crossing  the  inter- 
secting street,  except  at  the  intersection  of  Main  street  and 
Broadway,  where  westbound  cars  shall  proceed  around  the  cor- 
ner and  onto  Broadway  before  stopping.'' 

General  ordinance  No.  20,  article  III.  §  1,  reads :  "No  com- 
pany or  person  in  running  or  operating  a  street  car  over  the 
streets  or  within  the  city  shall  anywhere  run  a  street  car  at  a 
greater  rate  of  speed  than  15  miles  an  hour;  any  one  so  doing 
shall  be-  deemed  guilty  of  a  misdemeanor."  On  January  1, 
1915,  the  rate  of  speed  was  increased  from  10  to  15  miles  an 
hour. 

Lewis  O'Connor,  the  city  attorney,  admitted  in  behalf  of  com- 
plainant that  during  the  pQst  three  years  there  have  been  only 
three  prosecutions  for  the  blocking  of  crossings  in  and  about  the 
IJniqn  station  on  the  four  steam  railroad  tracks  which  are 
crossed  by  the  lines  of  defendant,  mentioned  above. 

It  is  clear  that  the  enforcement  of  the  above  ordinances  is 
entirely  within  the  jurisdiction  of  the  local  authorities,  and  that 
nonenforcement  in  the  past  has  resulted  in  delays  and  incon- 
venience to  street  car  patrons,  not  due  to  any  fault  on  the  part 
of  defendant.  Any  citizen  may  complain,  and  at  present  Han- 
nibal has  a  marshal  and  fourteen  police  oflScers,  and  in  addition 
there  is  a  constable  and  a  deputy  sheriff.  It  would  seem  that 
this  force  is  ample,  with  watchfulness,  to  report  all  unlawful 
obstructions,  and  thus  prevent  delays  and  inconvenience  to  street 
car  patrons  on  this  account.  Mr.  O'Connor  stated  at  the  hearing 
that  the  attitude  of  'the  city  at  that  time  was  to  proceed  and 
vigorously  prosecute  any  unlawful  blocking  of  the  above  cross- 
ings. We  are  persuaded  that  proper  official  vigilance  on  the  part 
of  the  local  authorities  will  afford  the  relief  imperatively  de- 
manded in  this  respect. 

[4-6]  3.  Recommendations.'-^'Re&pecting  the  specific  com- 
plaints relating  to  inadequacy  of  service  in  harmony  with  the 
Commission's  examination  and  the  evidence,  we  make  recom- 
mendations as  fellows': 
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1.  That  stops  in  the  middle  of  blocks  be  discontinued. 

2.  That  ordinance  'No.  36  be  enforced,  thus  eliminating  the 
blockading  of  street  cars  at  or  near  the  Union  depot. 

3.  That  conductors  call  names  of  streets. 

4.  That  greater  use  be  made  of  front  doors  for  exits. 

5.  That  cars  ISTo.  1,  "No.  2,  and  No.  3  be  operated  during  the 
morning  and  evening  rush-hour  periods. 

6.  As  the  evidence  and  an  examination  of  the  St.  Mary's 
avenue  line  west  of  Bates  street  show  it  to  be  in  poor  condition, 
it  is  recommended  that  the  company  be  required  to  use  its  an- 
nual surplus  from  operation  for  the  purpose  uf  reconstructing 
the  tracks  on  this  line.  The  surplus  should  be  applied  each 
year  until  this  line  has  been  entirely  reconstructed. 

7.  That  the  city  co-operate  with  the  company  to  the  extent 
that  grades  be  established  on  all  streets  over  which  the  St.  Mary's 
avenue  line  operates,  and  give  the  company  permission  to  locate 
its  tracks  wholly  on  one  side  of  or  in  the  center  of  St.  Mail's 
avenue,  thus  eliminating  the  objectionable  reverse  curves  and 
further  imnecessary  raising  or  shifting  of  track  after  it  has 
been  reconstructed. 

It  is  suggested  that,  instead  of  reconstructing  St.  Mary's 
avenue  line,  it  would  be  advisable  to  abandon  this  line  from 
Market  street  to  a  point  on  Broadway  west  of  Hawkins  sub- 
division, and  replace  these  tracks  by  a  line  on  Broadway 
from  Houston  street  to  said  point  on  Broadway  west  of  Hawkins 
subdivision,  because  such  relocated  line  would  be  shorter;  its 
use  would  result  in  saving  time;  it  would  serve  better  territory; 
it  would  eliminate  two  dangerous  grades  on  the  old  route. 

II.  Extensions. 

[7]  1.  Power  of  Commission. — The  Public  Service  Commis- 
sion law  enjoins  on  the  c&rrier  in  the  business  of  transportation 
of  passengers  to  furnish,  with  respect  thereto,  such  service  as 
shall  be  "adequate  and  in  all  respects  just  and  reasonable.'' 
§  27.  This  Commission  is  given  general  supervision  of  all 
street  railroads  and  street  railroad  corporations  (§  16) ;  power 
to  examine  the  manner  in  which  their  lines  are  operated  with 
respect  to  the  adequacy  and  "accommodation  afforded  by  their 

service"  (§  48,*  f  1) ;  power  to  require  construction  of  switch 
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connections  on  interchange  tracks  at  a  connecting  point  in  order 
to  provide  through  cars  for  the  transportation  of  property  (§ 
47,  1[  4)  ;  and  power  to  require  additional  tracks,  switches,  or 
terminal  facilities,  or  other  construction,  facilities,  or  device  for 
use  by  the  street  railroad  corporation  in  or  in  connection  with 
the  transportation  of  passengers  which,  as  the  Commission  may 
determine,  ought  reasonably  to  be  provided;  also  any  repairs 
or  improvements,  or  additions  or  changes  in  construction  to 
promote  the  convenience  of  the  public,  or  to  secure  adequate 
service  or  facilities  for  the  transportation  of  passengers  (§  49). 

Manifestly,  the  purpose  of  this  law  is  the  protection  and  en- 
forcement of  the  rights  of  the  public  within  the  terms  of  the 
obligation  imposed  upon  defendant  by  its  charter  and  its  city 
franchise.  The  defendant  was  granted  its  franchise  to  enable  it 
to  serve  the  public  of  the  city.  By  its  acceptance  the  defendant 
bound  itself  to  discharge  the  obligations  which  inhere  in  the 
nature  of  its  business.  It  has  undertaken  to  furnish  the  service 
on  condition  that  it  obtains  a  reasonable  average  return  therefor. 
The  duty  resting  on  defendant  is  to  supply  such  facilities  and 
service  as  will  meet  the  reasonable  demands  of  the  local  public, 
measured  by  a  fair  construction  of  its  franchise  obligations. 
While  the  defendant  has  not  an  exclusive  franchise  (p.  366,  § 
15,  ordinance  approved  Dec.  17,  1901),  it  is  true  in  fact  that  it 
has  a  natural  monopoly.  To  construct  and  operate  another  street 
car  system  in  Hannibal,  or  indeed  more  than  one  system  in  any 
city  of  its  size,  would  be  merely  economic  waste.  Capital  always 
seeks  opportunities;  it  is  a  fair  deduction  that  another  street 
railway  system  in  Hannibal  is  quite  improbable. 

If  the  present  or  future  public  convenience  and  necessity  re- 
quire the  extension  to  serve  a  district  whose  population  is  suf- 
ficiently dense,  or  a  territory,  as  here  Riverview  Park,  the 
Hannibal  Country  Club,  and  St.  Mary's  Cemetery,  demanding 
increased  street  car  facilities,  to  justify  the  required  investment, 
the  defendant  should  be  willing,  and  indeed  could  be  required. 
to  meet  the  exigencies,  unless  its  duty  in  the  premises  is  to  be 
determined  alone  by  the  usual  construction  of  the  franchise 
ordinances  under  which  it  is  now  operating.  In  such  case  it 
would  be  incontrovertibly  true  that  its  duty  in  this  .respect 
would  be  permissive  merely. 
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On  the  other  hand,  aside  from  specific  obligation,  if  it  should 
appear  that  the  construction,  maintenance,  and  operation  of 
the  proposed  extension  would  entail  a  loss  to  defendant,  or  would 
not  yield  a  reasonable  average  return,  compared  with  its  eiitire 
street  railway  system,  the  defendant  should  not,  and  in  fact 
could  not,  agreeably  to  the  just  limitation  in  both  the  Federal 
and  state  organic  laws,  respecting  governmental  action  touching 
the  use  of  private  property,  although  devoted  to  public  service, 
be  ordered  to  proceed.  In  such  case,  defendant's  obligation  to 
construct  additional  lines  could  not  be  said  to  be  fairly  within 
its  public  duty,  and,  if  not,  it  is  beyond  the  reasonable  exercise 
of  the  state's  protective  power.  Northern  P.  R.  Co.  v.  North 
Dakota,  236  TJ.  S.  585,  69  L.  ed.  735,  L.E.A.— ,  — ,  P.U.R. 
1915C,  277,  85  Sup.  Ct.  Eep.  429.  See  Missouri  P.  R.  Co.  v. 
Nebraska,  217  U.  S.  196,  54  L.  ed.  727,  30  Sup.  Ct.  Kep.  461, 
18  Ann.  Cas.  989. 

Its  public  duty  in  this  respect  is  measured  precisely  by  reason- 
able public  demand,  as  above  indicated.  This  is  true  because, 
first,  neither  the  charter  of  the  defendant  nor  any  state  statute 
requires  defendant  to  do  more  than  the  public  interests  demand 
and  justify ;  and,  second,  a  careful  examination  of  the  franchise 
ordinances  and  amendments  thereto  granted  by  the  city  to  de- 
fendant (R.  O.  Hannibal,  1914,  pp.  356,  367,  358,  359,  368 
and  372)  shows  the  existing  relation  to  be  merely  contractual, 
and  defendant's  authority  to  use  the  streets  and  places  for  its 
present  line  and  cars  is  defined  and  limited  by  those  ordinances. 
In  a  word,  the  only  imperative  obligation  imposed  upon  defend- 
ant by  these  ordinances  touching  what  local  transportation  serv- 
ice shall  be  furnished  is  limited  to  maintaining  and  operating 
existing  lines,  and  hence,  to  occupy  additional  streets  with  its 
lines  and  cars,  as  a  condition  precedent,  additional  ordinance 
authority  would  be  essential  (see  R.  O.  p.  863,  §  6,  ordinance, 
approved  Dec.  17,  1901),  and  moreover,  such  franchise  could 
not  be  granted  by  the  state  legislature  without  consent  of  the 
municipal  authorities.  Const.  Mo.  1875,  art.  XII.  §  20;  State 
ex  rel.  Crow  v.  Lindell  R.  Co.  151  Mo.  162,  182,  183,  52  S.  W. 
248.  To  compass  an  extension,  therefore,  the  sole  power  is  with 
the  local  authorities.    This  is  conceded  by  complainant. 

Although  the  present  franchises  had  reserved  to  the  muniei- 
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pality  the  right  to  require  new  lines  and  extensions  to  be  con- 
structed when  demanded  by  public  convenience  and  necessity, 
such  power  could  not  be  exercised  arbitrarily  or  unreasonably. 
The  constitutional  provisions  protecting  property  would  be  the 
guide  to  action  thereunder.  Minneapolis  Street  K.  Co.  v.  Minne- 
apolis, 189  Fed.  446,  462. 

From  the  evidence  it  distinctly  appears  that  no  permit,  li- 
cense, or  franchise  in  any  form  has  ever  been  granted,  offered, 
or  accepted,  and  that  no  formal  action  of  any  kind  has  ever 
been  taken  to  condemn  a  right  of  way  for  the  extension,  nor  any 
steps  whatever,  except  the  making  of  plats  by  the  city  engineer 
directed  by  the  council.  Without  a  preliminary  resolution  and 
formal  ordinance,  no  extension  can  proceed. 

It  is  needless  to  say  that  this  Commission  has  no  power  to 
grant  the  necessary  franchise  or  compel  the  municipal  author- 
ities of  Hannibal  to  do  so.  If  we  should  order  the  extension 
(assuming  the  conditions  justify  such  action,  which  question 
is  considered  later  herein)  and  the  city  should  object,  we  could 
not  enforce  the  order,  since  our  authority  in  this  respect  is  over 
the  defendant  only,  not  the  city.  Auburn  v.  Street  R.  Co.  2 
P.  S.  C.  (2d.  Dist  N.  Y.)  1.  c.  856.  However,  this  Commission 
may  direct  defendant  in  a  proper  case  to  apply  to  the  appropriate 
municipal  authorities  and  take  the  necessary  l^al  steps  to  secure 
the  required  franchise  and  rights  of  way.  West  End  Business 
Men  Asso.  v.  United  R.  Co.  2  Mo.  P.  S.  C.  357,  375 ;  Murphy 
V.  Missouri  P.  R.  Co.  2  Mo.  P.  S.  C.  471.  See  Merrill  v.  Mer- 
rill R.  &  L.  Co.  5  Wis.  R.  C.  R.  418 ;  Scranton  v.  Scranton  R. 
Co.  (P.  S.  C.  Pa.),  P.U.R.1915C,  890. 

[8]  £,  Proposed  Extensions  Examined. — a.  Mark  Twain 
Avenue  or  Palmyra  Road  Extension. — The  route  of  above  pro- 
posed extensions  begins  at  the  intersection  of  Broadway  and 
Main  street,  running  thence  north  on  Main  street  to  North  street, 
thence  west  on  North  street  to  Third  street,  thence  north  on 
Third  street  to  Rock  street,  thence  in  a  northwesterly  direction 
over  Mark  Twain  avenue  (Palmyra  road)  to  the  intersection 
of  Paris  road  and  Mark  Twain  avenue,  thence  over  private  right 
of  way  lying  west  of  Mark  Twain  av^iue  to  the  entrance  of 
Riverview  Park.  This  route  traverses  a  business  district  from 
Broadway  to  North,  a  distance  of  four  blocks.    From  Broadway 
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to  Paris  road,  the  territory  traversed  by  this  route  is  through 
U  sparsely  settled  residence  district.  The  balance  of  the  route 
is  through  unsettled  territory. 

Laswell  &  Burgher  Brothers,  engineers  and  contractors,  esti- 
mated the  cost  of  this  extension  at  $26,541.  The  above  estimate 
does  not  include  right  of  way.  A  30-foot  right  of  way  would 
necessitate  the  purchase  of  approximately  2  acres  of  ground, 
which  would  probably  cost  from  $1,000  to  $1,500,  making  a 
total  estimated  cost  of  the  extension  $27,500  to  $28,000. 

This  route  is  8,200  feet  in  length.  The  maximum  grade  over 
the  route  is  6  per  cent,  and  for  a  distance  of  3,000  feet  on  Mark 
Twain  avenue  the  grade  will  vary  from  5  per  cent  to  the  maxi- 
mum. 

6.  Orand  Avenue  Extension. — The  route  of  the  proposed 
Grand  Avenue  extension  is  as  follows :  Beginning  at  Broadway, 
about  200  feet  west  of  Maple  avenue,  running  thence  north  over 
private  right  of  way  to  Clinton  street ;  thence  over  Center  street, 
Section  street,  and  private  right  of  way  to  Bird  street  and  Grand 
avenue,  thence  over  Grand  avenue  to  Paris  road,  thence  north- 
westerly over  private  right  of  way  crossing  East  avenue  about 
200  feet  north  of  the  entrance  to  the  Country  Club  House,  thence 
northwardly  over  private  right  of  way  to  entrance  of  Riverview 
Park.  The  length  of  this  route  is  7,800  feet.  The  maximum 
grade  is  5.4  per  cent  for  a  distance  of  800  feet 

Grand  avenue  from  Bird  to  Pleasant,  a  distance  of  about 
seven  blocks,  is  an  improved  street.  The  territory  east  of  Grand 
avenue,  known  as  Park  Place,  is  well  settled,  but  the  territory  on 
the  west  is  sparsely  settled.  From  Grand  avenue  and  Pleasant 
street  this  proposed  extension  traverses  private  right  of  way 
through  rough,  unsettled  territory. 

Laswell  &  Burgher  Brothers  estimated  the  cost  of  this  exten- 
sion at  $29,827.79.  The  above  estimate  does  not  include  right 
of  way.  A  30-foot  right  of  way  would  necesitate  the  purchase 
of  approximately  2  acres  in  the  district  between  Pleasant  street 
and  the  Country  Club.  The  cost  of  this  right  of  way  is  estimated 
at  $1,000  to  $1,500,  making  the  total  estimated  cost  $30,800  to 
$31,300.  It  would  also  be  necessary  to  condemn  property  from 
Broadway  to  Center  street,  or  to  condemn  property  for  the  ex- 
tension of  Grand  avenue  from  Bird,  street  to  Broadway.     It  is 
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not  considered,  however,  that  the  Hannibal  Railway  &  Electric 
Company  would  be  compelled  to  bear  the  cost  of  extending 
Grand  avenue.  The  testimony  in  this  case  shows  that  the  ex- 
tension of  Grand  avenue  from  Bird  street  to  Broadway  would 
cost  approximately  $16,000.  In  other  words,  the  total  estimated 
cost  (to  the  railway  company  and  to  the  city)  of  the  proposed 
Grand  avenue  extension  is  $46,800  to  $47,300. 
,  c.  Extension  of  the  St.  Mary's  Avenue  Line, — Laswell  & 
Burgher  Brothers  submitted  an  estimate  to  cover  the  follow- 
ing route:  Beginning  at  the  track  now  in  place  at  Broadway 
and  Houston,  running  northwesterly  over  Broadway  and  St. 
Mary's  avenue,  to  its  intersection  with  Paris  road,  thence  in 
a  northeasterly  direction  over  John  B.  Shepherd's  ground,  Strat- 
ford Park,  and  others,  to  the  intersection  of  South  and  Center 
avenues,  thence  north  over  Center  avenue  to  Mark  Twain  avenue, 
thence  southwestwardly  along  Mark  Twain  avenue  to  the  en- 
trance of  Kiverview  Park.  The  above  estimate  covers  the  cost  of 
15,600  feet  of  track,  but  does  not  include  the  cost  of  right  of 
way. 

In  addition  to  covering  the  cost  of  the  St.  Mary's  avenue 
extension,  this  estimate  covers  the  cost  of  a  track  on  Broadway 
from  Houston  to  Lamb.  This  Broadway  track  is  proposed  for 
the  purpose  of  eliminating  the  circuitous  route  over  Lamb, 
Chestnut,  Hayden,  and  Hope  streets.  Eliminating  the  cost  of 
the  track  on  Broadway  from  the  estimate,  we  arrive  at  an  esti- 
mate of  $25,000  to  cover  the  cost  of  an  extension  from  the  end 
of  track  on  St.  Mary's  avenue,  along  St.  Mary's  avenue  to  Paris 
road,  thence  northeasterly  along  across  John  B.  Shepherd's 
ground,  Stratford  Park,  and  others,  to  the  intersection  of  South 
and  Center  avenues,  thence  north  over  Center  avenue  to  Mark 
Twain  avenue  to  the  entrance  of  Riverview  Park.  On  the  basis 
of  a  30-foot  right  of  way,  the  company  would  have  to  acquire 
about  2.6  acres.  The  estimated  cost  of  this  right  of  way  is 
$1,300  to  $3,000,  making  the  total  estimated  cost  of  the  exten- 
sion $26,300  to  $27,000. 

The  length  of  this  extension,  from  the  end  of  the  St.  Mary's 
line  to  the  entrance  of  Riverview  Park,  is  about  9,980  feet. 

S.  Proposed  Extensions  Compared, — The  proposed  Grand 
avenue  extension  is  considered  to  be  the  least  desirable  route. 
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As  previously  stated,  the  maximum  grade  on  this  route  is  6  per 
cent,  and  for  a  distance  of  3,000  feet  on  Mark  Twain  avenue 
the  grade  will  vary  from  5  per  cent  to  the  maximum.  While 
it  is  possible  to  operate  an  electric  railway  over  a  6  per  cent 
grade,  it  is  always  advisable  to  avoid  such  a  heavy  grade  when 
it  is  possible  to  find  a  satisfactory  route  having  easier  grades. 
The  well-settled  territory  that  this  extension  would  serve  is 
only  five  blocks  in  length,  and  its  center  of  population  is  only 
two  and  one-half  blocks  from  the  tracks  at  Main  and  Broadway. 
The  outlying  territory  that  this  extension  would  serve  is  un- 
settled and  is  not  considered  as  desirable  for  residences  as  the 
outlying  territory  that  would  be  served  by  the  Grand  avenue  or 
the  St.  Mary's  avenue  extensions.  This  extension  would  not 
serve  St.  Mary's  Cemetery.  Its  terminus  would  be  approximate- 
ly 3,000  feet  from  the  cemetery. 

The  feasibility  of  the  Grand  avenue  extension  is  wholly  de- 
pendent upon  the  extension  of  Grand  avenue  from  Bird  street 
to  Broadway.  In  order  to  extend  Grand  avenue  from  Bird 
street  to  Broadway,  it  will  be  necessary  to  condemn  considerable 
property.  The  city  engineer  estimated  the  cost  of  acquiring 
necessary  property  for  this  extension  at  $16,000.  The  city  clerk 
testified  that  the  city  never,  had  made  any  proposition  or  offer 
to  the  defendant  street  car  company  to  acquire  right  of  way  for 
it  from  Broadway  extension  to  Grand  avenue  through  private 
property.  Attorney  for  the  complainants  admitted  that  the  city 
had  made  no  such  offer. 

The  Grand  avenue  extension  would  not  serve  the  St.  Mary's 
Cemetery  as  well  as  the  proposed  St,  Mary's  avenue  extension. 

The  St.  Mary's  avenue  extension  is  slightly  longer  than  either 
of  the  other  two  proposed  routes,  but  this  extension  would  have 
easy  grades,  would  serve  the  St.  Mary's  Cemetery,  the  Countrv 
Club,  and  Eiverview  Park.  It  would  also  serve  the  greatest 
and  most  desirable  and  available  territory  for  residences.  From 
personal  examination  on  the  ground,  it  appears  that  the  St. 
Mary's  avenue  extension  is  the  most  desirable  route. 

4.  Necessity  for  Extension. — ^While  there  is  a  general  demand 
for  extensions  of  lines,  the  company  contends  that  any  considei^ 
able  extension  would  result  in  bankruptcy.  An  examination  of 
the  defendant's  annual  report  for  the  year  ending  June  80,  1914, 
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shows  a  net  income  of  $5,416.20,  but  the  deductions  from  in- 
come do  not  include  depreciation.  If  an  allowance  of  $5,000 
had  been  made  for  depreciation,  the  net  income  for  the  year 
ending  June  30,  1914,  would  have  been  only  $416.20.  It  is 
therefore  evident  that  an  extension  cannot  be  built  out  of  surplus 
earnings.  The  par  value  of  the  bonds  outstanding  against  this 
property  is  $100,000;  and,  in  addition  to  the  bonds,  there  is 
$41,863.49  in  loans  and  notes  payable. 

The  company  contends,  and  several  of  the  witnesses  admitted, 
that  the  extension  would  not  pay  at  least  for  a  few  years.  It  is 
problematical  when  new  lines  would  become  profitable.  The 
probable  revenues  and  expense  that  would  result  are  estimated 
as  follows : 

E.  V.  Settles  states,  at  page  147,  ".  .  .  but  figuring  we 
have  20,000  population,  I  believe  enough  of  them  would  go  there 
(Eiverview  Park),  to  average  four  times  a  year  for  each  individ- 
ual in  Hannibal."  This  estimate  exceeds  that  of  W.  B.  Petti- 
bone,  and  is  probably  in  excess  of  the  traffic  that  would  be 
created  by  the  extension.  However,  Mr.  Settle's  estimate  is 
used  as  a  basis  for  an  analysis  of  the  problem. 

The  complete  data  and  assumptions  made  in  analyzing  this 
problem  are  as  follows: 

(1)  It  is  assumed  that  the  headway  would  be  twenty  minutes, 
and  that  cars  would  be  operated  from  the  depot,  on  Main  street, 
to  Eiverview  Park  oyer  the  proposed  St.  Mary's  avenue  exten- 
sion. 

(2)  It  is  assumed  that  the  average  speed  of  the  cars  would 
be  15  miles  per  hour. 

(3)  The  distance  from  the  depot  to  Eiverview  Park  is  ap- 
proximately 4.35  miles. 

(4)  It  is  assumed  that  cars  would  operate  over  this  route 
from  6 :00  a.  m.  to  12 :00  midnight,  or  eighteen  hours  per  day. 

(5)  It  is  assumed  that  cars  would  be  operated  to  Eiverview 
Park  from  April  1  to  November  1,  a  total  of  214  days. 

Using  the  above  data,  it  is  calculated  that  the  time  consumed 
in  making  a  single  trip  from  the  depot  to  Eiverview  Park  would 
be  twenty  minutes,  including  allowance  for  dead  time  at  each 
end  of  the  run.  It  would  therefore  require  two  cars  to  maintain 
a  twenty  minute  headway  on  this  line.     The  two  cars  would 
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make  108  single  trips  or  469.8  ear  miles  per  day.  The  car  now 
in  operation  on  the  St.  Mary's  line  makes  approximately  132.8 
car  miles  in  eighteen  hours.  Deducting  132.8  ear  miles  from 
469.8  car  miles,  we  have  337  car  miles  per  day  as  the  additional 
service  required  to  operate  the  extension  on  a  headway  of  twenty 
minutes. 

In  other  words,  it  would  be  necessary  to  operate  72,118  car 
miles  during  the  214  days  from  April  to  October,  both  inclusive, 
which  at  15  cents  per  car  mile  equals  $10,817.70. 

The  company's  annual  report  for  year  ending  June  80,  1914, 
shows  that  the  average  fare  for  all  passengers,  including  transfer 
passengers,  is  4.616  cents.  jS'ow  based  upon  Mr.  Settle's  es- 
timate of  80,000  passengers,  the  probable  revenue  to  be  derived 
therefrom  is  80,000  X  $0.09032  =  $7,225.60,  resulting  in  a 
loss  of  $3,592,10,  exclusive  of  any  allowance  for  depreciation  of 
property. 

Mr.  Pettibone  estimated  the  probable  attendance  at  Riverview 
Park  at  100  to  200  per  week  day,  and  from  700  to  800  on  Sun- 
days from  April  to  November,  a  period  of  214  days.  The  total 
attendance  calculated  on  the  above  estimate  would  be  59,600. 

The  testimony  shows  that  there  are  55  members  of  the  Country 
Club  who  do  not  own  conveniences.  Assuming  that  these  55 
members  would  use  the  cars  every  day  and  that  the  same  average 
number  per  day  would  use  the  cars  for  214  days  to  reach  the 
St.  Mary's  Cemetery;  and  assume  further,  that  5,000  nonresi- 
dents of  Hannibal  would  visit  the  park  on  the  street  car,  we  ar- 
rive at  a  total  estimated  traffic  of  88,140  passengers.  The 
probable  revenue  to  be  derived  from  these  passengers  would 
amount  to  $7,960.80,  resulting  in  a  loss  of  $2,856.90  per  annum. 
Even  adding  considerable  for  use  of  cars  by  club  members' 
families,  a  loss  to  defendant  would  still  appear. 

[9]  5.  Conclusion  as  to  Extension. — From  this  analysis  and 
the  examination  of  the  company's  reports  and  its  property,  the 
question  arises,  Is  it  advisable,  in  view  of  the  public  duty  resting 
on  defendant  as  above  outlined,  to  order  any  extension  at  this 
time  ?  Mr.  Plowman,  for  complainant,  in  his  opening  statement 
at  the  hearing,  spoke  wisely  when  he  said:  ^^A  bankrupt  street 
car  company  is  as  poor  an  asset  as  a  town  can  have."  The  evi- 
dence shows  that  defendant  has  paid  no  dividends  to  its  stock- 
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holders  during  the  present  ownership  for  the  past  sixteen  years, 
and  that  purchasers  of  defendant's  bonds  could  not  be  obtained 
in  Hannibal. 

The  analysis  above  plainly  shows  that  there  would  not  be 
sufficient  traffic  on  the  proposed  extension  to  pay  operating  ex- 
penses, treating  it  as  an  integral  part  of  the  entire  system.  In 
this  circumstance,  the  company  should  not  be  required  to  con- 
struct new  lines  and  operate  them  at  a  loss,  especially  where  it 
is  hardly  making  expenses  and  has  not  the  necessary  funds  or 
means  of  raising  them.  33  Cyc.  636;  Jack  v.  Williams,  113 
Fed.  823,  affirmed  in  76  C.  C.  A.  165,  145  Fed.  281 ;  Royal 
Trust  Co.  V.  Washburn,  B.  &  I.  E.  Co.  113  Fed.  531,  71  C.  C. 
A.  579,  139  Fed.  865 ;  Ohio  &  M.  R.  Co.  v.  People,  120  111. 
200,  11  N.  E.  347 ;  State  ex  rel.  Little  v.  Dodge  City,  M.  &  T. 
R.  Co.  53  Kan.  329,  24  L.R.A.  564,  36  Pac.  755 ;  Sherwood  v. 
Atlantic  &  D.  R.  Co.  94  Va.  291,  26  S.  E.  943. 

Therefore,  this  Commission  is  not  justified  in  granting  relief 
in  this  respect. 

Appropriate  orders  will  follow  in  conformity  with  this 
opinion.    All  concur. 

Rehearing  denied  December  1,  1915. 


NEBRASKA  STATE  RAILWAY  COMMISSIOX. 

SOUTH  OMAHA  LIVE  STOCK  EXCHANGE 

V. 

CHICAGO,  ST.  PAUL,  MINNEAPOLIS  &  OMAHA  RAILWAY 

COMPANY.  ' 

[Formal  Complaint  No.  226.] 

Discrimination  —  Rates  —  Bailroad  —  Switching  charges  —  Live  sfoclc. 

A  switching  charge  on  live-stock  shipments  to  or  from  stock: 
yards  with  which  the  carrier  does  not  directly  connect,  although  not 
discriminatory  in  itself,  is  discriminatory  where  others,  similarly  situ- 
ated, and  charging  no  higher  rates,  absorb  the  charge;  where  the  car- 
rier absorbs  switching  charges  on  shipments  of  all  commodities  origi- 
nating at  or  destined  to  competitive  points;  and  where  it  absorbs 
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greater  switching  charges  on  wheat  shipments  to  the  same  point,  re- 
gardless of  competitive  conditions. 

;  [January  6,  1916.] 

Complaint  by  the  South  Omaha  Live  Stock  Exchange  that 
the  Chicago,  St.  Paul,  Minneapolis,  &  Omaha  Railway  Com- 
pany exacts  a  charge  of  $1.50  per  car  for  switching,  in  addition 
to  the  regular  charge  for  the  road  haul,  on  shipments  of  live 
stock  destined  to  or  from  South  Omaha  to  which  it  does  not  di- 
rectly connect ;  sustained  and  ordered  that  the  carrier  absorb  the 
charge. 

Appearances :  Frank  Stryker  and  Brown,  Baxter,  &  Van  Dusen 
for  complainant;  A.  A.  McLaughlin  for  defendant. 

Taylor,  Commissioner:  Complainant  is  a  volimtary  associa- 
tion of  commission  men  and  traders  doing  business  at  the  Union 
Stock  Yards  in  South  Omaha,  and  to  a  certain  extent  represents 
stockshippers  living  in  the  territory  served  by  the  Union  Stock 
Yards  and  particularly  in  Nebraska.  In  its  petition  it  complains 
that  on  shipments  of  live  stock  transported  by  the  Chicago,  St. 
Paul,  Minneapolis,  &  Omaha  Railway  Company  (hereafter  re- 
ferred to  as  the  M.  &  O.),  destined  to  or  from  South  Omaha,  the 
latter  assesses  against  the  shipper,  in  addition  to  the  regular 
'  charge  for  the  road  haul,  a  charge  of  $1.50  for  switching.  It  is 
alleged  that  this  practice  is  discriminatory  in  that.it  differs  from 
the  practice  of  other  carriers  serving  South  Omaha,  and  for  the 
further  reason  that  on  shipments  originating  at  or  destined  to 
points  served  by  competitive  carriers  defendant  waives  the  charge 
of  $1.50. 

DeAKadant's  line  terminates  in  the  northern  part  of  the  city  of 
Omaha,  and  it  has  no  connection  of  its  own  with  the  tracks  of  the 
Union  Stock  Yards  Company,  to  which  it  is  necessary  to  make 
tleiivery  of  all  live-stock  shipments  destined  to  South  Omaha*  At 
its  terminal  it  makes  connection  with  the  tracks  of  the  Missouri 
Pacific,  and  the  latter  carrier  receives  carload  shipments  of  live 
stock  arriving  over  defendant's  line,  and  delivers  them  to  the 
transfer  tracks  of  the  Union  Stock  Yards  Company,  this  service 
necessitating  a  haul  of  approximately  10  miles.  For  this  service 
the  M.  &  O.  pays  the  Missouri  Pacific  $3  for  each  car  handled. 
In  addition  defendant,  in  oomntion  with  the  other  roads  serving 
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the  stock  yards,  pays  to  the  Union  Stock  Yards  Company  $1  per 
car  for  switching  the  cars  from  the  transfer  tracks  to  the  unload- 
ing chutes  at  the  yards,  making  a  total  of  $4  per  car  for  terminal 
charges. 

In  its  switching  tariff  G.  F.  D.  ISTo.  3300 — A,  defendant  car- 
ries the  following  rule  with  reference  to  absorption  of  switching 
charges  at  South  Omaha: 

^^On  carload  shipments  of  live  stock  originating  at  or  destined 
to  South  Omaha,  Nebraska,  the  C.  St.  P.  M.  &  O.  Ry.  will  absorb 
$2,25  of  the  charge  assessed  by  the  Missouri  Pacific  Ry.  and  the 
Union  Stock  Yards  Co.  (as  per  tariffs  lawfully  on  file  with  the 
Interstate  Commerce  Commission)  for  switching  such  shipments 
between  Omaha  and  South  Omaha,  Nebraska." 

Rule  12  of  the  same  tariff  provides  that  on  shipments  origi- 
nating at  or  destined  to  competitive  points  on  defendant's  line 
all  switching  charges  will  be  absorbed,  and  under  this  rule  South 
Omaha  is  named  as  a  suburban  station  to  Omaha. 

It  will  be  observed  that  the  rule  above  quoted  provides  for  the 
absorption  of  $2.25  of  the  total  switching  charge  of  $4.  This 
would  leave  a  balance  of  $1.75  to  be  assessed  against  the  shipper. 
Defendant's  tariff  provides,  however,  and  it  is  its  actual  practice 
to  assess  but  $1.60.  How  the  other  25  cents  is  provided  for,  and 
by  whom  it  is  paid,  the  record  does  not  make  clear.  Defendant 
suggests  that  it  is  due  to  the  distinction  made  by  the  Missouri 
Pacific  between  intrastate  and  interstate  traffic,  a  charge  of  $2.75 
per  car  being  made  on  the  one  and  $3  per  car  on  the  other.  The 
switching  tariff  of  the  Missouri  Pacific,  however,  makes  no  such 
distinction,  the  charge  being  the  same  in  both  cases,  and  inquiry 
develops  that  the  full  charge  of  $3  is  actually  assessed  against 
the  M.  &  O.  The  charge  of  the  Union  Stock  Yards  Company  on 
intrastate  shipments  is  $1.  It  would  appear,  therefore,  that  de- 
fendant is  actually  absorbing  $2.50  per  car  instead  of  $2.25,  as 
its  tariff  provides.  For  the  purposes  of  this  case,  however,  we 
will  assume  that  its  tariff  and  practice  agree  and  that  the  chai^ 
is  but  $2.25. 

Complainant  bases  its  case  mainly  on  three  grounds:  (1) 
That  all  other  carriers  serving  South  Omaha  absorb  all  switching 
charges  on  live  stock;  (2)  that  defendant  absorbs  all  terminal 
charges  on  shipments  originating  at  or  destined  to  competitive 
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points  on  its  line;  (3)  that  defendant  absorbs  all  switching 
charges  on  some  commodities,  r^ardless  of  competitive  condi- 
tions. 

With  reference  to  the  first  contention  it  is  necessary  to  deter- 
mine whether  the  conditions  under  which  other  lines  make  de- 
liveries to  South  Omaha  are  similar  to  those  under  which  defend- 
ant  operates.  As  we  have  shown,  defendant  does  not  have  a 
connection  direct  with  South  Omaha,  being  10  miles  via  the  rails 
of  the  Missouri  Pacific  from  the  stock  yards.  Most  of  the  other 
lines  having  any  considerable  live-stock  traffic  hare  ibeir  own  rail 
connections  with  the  Union  Stock  Yards  Company.  This  is  true 
of  the  Union  Pacific,  Burlington,  Kock  Island,  Missouri  Pacific^ 
and  of  the  Northwestern  on  shipments  arriving  from  the  West 
and  Southwest.  The  Wabash  and  Illinois  Central  are  situated 
similarly  to  defendant,  while  the  Northwestern,  on  shipments 
arriving  from  the  East,  is  compelled  to  make  use  of  intermediate 
tracks.  The  defendant,  however,  is  the  only  one  of  the  rdada 
mentioned  that  declines  to  absorb  all  switching  charges.  The 
Wabash  and  Illinois  Central,  both  of  which  are  compelled  to  pay 
for  having  their  cars  delivered  from  their  terminals  in  Omaha 
to  South  Omaha,  make  no  charge  in  addition  to  the  line  haul  for 
the  service.  Shipments  from  the  East  and  Northwestern  move 
from  its  terminal  in  Omaha  over  the  tracks  of  the  Union  Pacific 
to  South  Omaha.  The  use  of  the  Union  Pacific's  tracks  involves 
a  considerable  expense.  It  is  a  matter  of  choice  with  the  roada 
lacking  the  connections  to  South  Omaha  whether  they  pay  an 
intermediate  road  for  completing  the  shipment,  or  whether  they 
rent  the  tracks  of  another  road  and  use  their  own  motive  power 
for  the  delivery.  There  is  an  expense  attached  to  either  method. 
This  record  shows  that  three  of  the  roads  thus  situated  absorb 
this  expense,  but  that  defendant  passes  a  portion  of  it  on  to  the 
shipper. 

Defendant  seeks  to  justify  its  refusal  to  absorb  all  charges,  on 
the  ground  that  it  maintains  a  very  low  schedule  of  rates  on  live- 
stock from  its  Nebraska  stations  to  South  Omaha,  the  inference 
being  that  this  low  scale  offsets  the  disadvantage  to  which  the 
shipper  is  put  by  the  payment  of  the  added  switching  charge.  The 
M.  &  O.  live-stock  rates  are  no  lower,  however,  than  are  those  of 
other  Nebraska  roads,  as  a  comparison  for  similar  distances  oa 
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the  Northwestern  and  Union  Pacific  discloses.  Moreover,  the 
Wabash,  Illinois  Central,  and  iJforthwestern,  on  shipments  from 
Iowa,  have  as  low  if  not  lower  rates  than  prevail  in  Nebraska  on 
the  M.  &  O.  If  defendant  actually  maintained  a  lower  scale  of 
rates  into  South  Omaha  than  the  other  lines  serving  that  point, 
that  fact  would  furnish  a  persuasive  argument  in  favor  of  its 
refusal  to  absorb  all  switching  charges.  With  rates  substantially 
the  same  as  are  charged  by  other  carriers,  however,  it  is  not 
imposition  to  insist  that  it  is  extending  any  advantage  to  shippers 
in  the  matter  of  charges  for  transportation. 

Defendant's  tariff  provides  that  switching  charges  will  be 
absorbed  on  shipments  originating  at  or  destined  to  competitive 
points  on  its  lines.  In  other  words,  on  all  commodities,  including 
live  stock,  originating  at  or  destined  to  points  served  by  both 
defendant  and  other  carriers,  no  charge  is  made  for  switching  at 
terminals.  This,  complainant  insists,  is  a  discrimination  that 
should  be  removed.  While  on  its  face  this  practice  is  a  discrimi- 
nation, there  are  certain  conditions  which  justify  it,  and  it  is 
universal  the  country  over.  It  is  not  confined  to  the  M.  &  O.,  but 
is  in  effect  on  practically  every  luilroad  in  the  country.  The 
practice  has  the  approval  of  the  Interstate  Commerce  Commission 
(Curtis  Bros.  &  Co.  v.  Southern  P.  Co.  23  Inters.  Com.  Eep. 
372),  and  has  been  approved  under  certain  conditions  by  the 
Eailroad  and  Warehouse  Conomission  of  Miimesota  (Minnesota 
Retail  Implement  Dealers'  Asso.  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.).  If  that  were  the  only  ground  upon  which  this  complaint 
rested,  therefore,  it  would  not  be  suflSciently  conclusive  of  itself 
to  prompt  this  Commission  to  issue  the  order  prayed  for.  Taken 
in  connection  with  the  other  facts  in  this  case,  however,  it  is  per- 
suasive as  to  the  Teasonableness  of  a  requirement  for  an  absorp- 
tion of  all  the  switching  charges.  The  other  lines  are  not  making 
the  distinction  between  competitive  and  noncompetitive  traffic, 
and  there  appears  to  be  no  peculiar  reason  why  defendant  should 
do  so. 

As  to  the  third  contention  of  complainant,  it  appears  that  the 
M.  &  O.  does  absorb  all  switching  charges  on  wheat  delivered  in 
Omaha  or  South  Omaha  over  its  lines.  Its  tariffs  provide  that 
it  will  absorb  $2  of  the  charge  necessary  to  a  delivery  of  a  car 
of  wheat  to  an  elevator,  and  i£  the  car  is  later  reshipped  over  the 
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lines  of  defendant  an  additional  switching  charge  of  $^  will  be 
absorbed  plus*  any  charge  assessed  by  an  intermediate  company. 
On  much  of  the  grain  shipped  into  and  out  of  South  Omaha  over 
its  own  lines,  therefore,  defendant  absorbs  not  less  than  $6  per 
car.  This  appears  to  be  the  only  commodity  upon  which  all 
charges  are  absorbed,  except  under  the  rule  governing  competi- 
tive shipments  to  which  we  have  referred. 

In  view  of  the  facts  thus  developed  the  Commission  is  of  the 
opinion  that  defendant  should  be  required  to  absorb  the  full 
amount  of  switching  charges  on  live-stock  shipments  destined  to 
or  originating  at  South  Omaha.  There  is  force  in  the  argument 
that  a  railroad  holding  itself  out  to  transport  live  stock  to  a  large 
terminal  market  like  South  Omaha  should  complete  the  act  of 
transportation  under  the  compensation  derived  from  the  road 
haul,  particularly  when  all  the  other  lines  serving  that  market 
do  so.  It  is  not  the  shipper's  fault  that  the  M.  &  O.  has  no  tracks 
connecting  with  the  stock  yards.  Undiar  the  conditions  as  found 
in  this  case  a  shipper  has  the  right  to  expect,  when  ha  starts  a 
shipment  of  live  stock  from  some  point  on  defendant's  lines  for 
South  Omaha,  that  it  will  be  delivered  to  the  stock  yards  under 
the  charge  assessed  for  the  lin^  haul,  and  that  he  will  not  be 
required  to  pay  an  additional  charge  for  transportation  over  an- 
other road. 

ORDER. 

It  is  therefore  ordered  that  the  Chicago,  St.  Paul,  Minneapolis, 
&  Omaha  Eailway  Company  be,  and.  the  same  hereby  is,  in- 
structed and  required  to  file  with  this  Commission  on  or  before 
February  10,  1916,  a  tariff  or  rule  providing  for  the  absorption 
of  the  switching  charges  of  the  Missouri  Pacific  Railway  Com- 
pany and  the  Union  Stock  Yards  Company  on  shipments  of  live 
stock  destined  to  or  originating  at  South  Omaha,  Nebraska,  and 
originating  at  or  destined  to  stations  on  its  line  in  the  state  of 
Nebraska. 

Nebraska  State  Railway  Commission,  by  (Signed)  Henry  T. 

Clarke,  Jr.,  Chairman. 
P.UJEL19ieA. 
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NEW  HAMPSHIRE  PUBLIC  SERVICE  COMMISSION. 

IN  BE  BOSTON  &  MAINE  RAILROAD  COMPANY  et  al. 

[D-316;  Order  No.  492.] 

Statutes  ^^  Construction '^  Extrinsic   evidence   disregarded  where  no 
latent  ambiguity, 

1.  Evidence  of  arguments  at  legislative  committee  hearings  will  be 
disregarded,  in  interpreting  an  unambiguous  statute  requiring  railroads 
to  equip  lumber  cars  with  stakes  and  wires,  to  ascertain  whether  such 
equipment  must  be  furnished  free. 

Service -^  Railroads '^  Stakes  and  uHres  on  lumber  cars -^  Bight  to 
charge  for, 

2.  The  New  Hampshire  statute  (Laws  1015,  chap.  121)  prescrib- 
ing that  railroads  must  equip  lumber  cars  with  stakes  and  wires  does 
require  that  such  equipment  shall  be  furnished  free. 

Service '^  Railroads  ^  StaTces  and  wires   on  lumber  cars -^  Place  of 
purchase  from  railroad  and  repurchase, 

3.  The  provisions  of  a  tariif  requiring  a  lumber  shipper  to  go  to 
''the  freight  station  or  such  other  central  place  as  may  be  assigned  by 
the  agent"  to  purchase  stakes  and  wire  to  equip  the  car,  and  to  deliver 
the  equipment  to  a  similar  place  for  repurchase  by  the  railroad,  are  not 
unduly  burdensome. 

Service  —  Railrotids  —  StaUes  on  lumber  cars  —  Freight  charge  for. 

4.  A  railroad  cannot  charge  freight  on  stakes  it  has  to  place  on 
lumber  cars  to  protect  the  shipment,  since  the  stakes  are  a  part  of  the 
car  equipment. 

[December  30,  1915.] 

Investigation  by  the  Commission  on  its  own  motion  of  the 
lawfulness  and  reasonableness  of  tariffs  filed  by  the  Boston  & 
Maine  Railroad  and  the  Maine  Central  Railroad  containing 
rules,  regulations,  and  charges  governing  the  furnishing  of  stakes 
and  wires  for  lumber  cars ;  the  tariffs  were  permitted  to  go  into 
effect. 

Appearances:  Edgar  J.  Eich,  General  Solicitor,  and  Charles 
S.  Pierce,  General  Attorney,  for  the  Boston  &  Maine  Railroad; 
C.  H.  Blatchford,  Attorney,  for  the  Maine  Central  Kailroad; 
John  Dodge,  W.  D.  Veazey,  C.  W.  P.  Read,  C.  F.  Melendy, 
Warren  Tripp,  R.  S.  Kuery,  Charles  Rogers,  and  Warren  Davis, 
pro  se.  The  New  Hampshire  Lumbermen's  Association  was  rep- 
resented by  various  members,  but  not  by  counsel. 
P.U.R.1016A. 
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Gunnison,  Commissioner:  This  is  an  investigation  by  the 
Commission  on  its  own  motion  as  to  the  lawfubiess  and  reason- 
ableness of  the  local  commodity  tariff  N.  H.  P.  S.  C.  No.  889, 
filed  by  the  Boston  &  Maine  Eailroad,  and  a  similar  tariff,  IST.  H. 
P.  S.  C.  No.  B  224,  filed  by  the  Maine  Central  Eailroad  Com- 
pany, containing  rules,  regulations,  and  charges  governing  the 
furnishing  of  stakes  and  wire  for  lumber.  A  hearing  was  held 
at  Concord,  December  28,  1915. 

The  tariffs  in  question  read  as  follows: 

Item 
Xo. 

1.  For  intrastate  shipments  of  lumber  (shipments  originating 
at  and  destined  to  points  within  the  state  of  New  Hampshire 
where  no  interstate  movement  is  involved)  loaded  on  flat,  drop 
end,  gondola,  or  other  similar  cars,  the  .  .  .  railroad  will 
furnish  sufficient  stakes  and  wire  to  properly  protect  the  shipment 
during  transportation  as  provided  herein. 

2.  The  stakes  will  be  of  hard  wood,  dimensions  8  ft.  by  4  in. 
by  3  in.,  or  11  ft.  by  4  in.  by  3  in.  The  wire  will  be  No.  9  un- 
galvanized  staking  wire. 

3.  The  charge  for  stakes  and  wire,  delivered  to  the  shipper  at 
the  railroad's  freight  house  at  point  of  shipment  will  be:  For 
stakes  8  ft.  by  4  in.  by  3  in.  15  cents  per  stake.  For  stakes  11 
ft.  by  4  in.  by  3  in.  20  cents  per  stake.  For  wire  1.8  cents  per 
pound. 

4.  The  railroad  will  purchase  of  the  shipper  or  consignee,  de- 
livered at  its  freight  house  at  the  destination  point  of  the  ship- 
ment, such  of  the  stakes  as  are  suitable  for  further  use,  paying 
therefor  the  price  originally  paid  to  the  railroad  by  the  shipper 
(see  item  3),  except  that  stakes  measuring  less  than  11  feet  in 
length  at  destination  will  be  purchased  at  the  price  of  8-foot 
stakes,  or  15  cents  per  stake,  and  in  no  case  will  the  railroad  pur- 
chase of  the  shipper  or  consignee  stakes  less  than  8  feet  in  length. 

5.  If  the  shippers  desire  to  do  so  they  may  furnish  their  own 

stakes  and  wire,  in  which  case  they  will  be  subject  to  inspection 

by  the  railroad  to  determine  whether  or  not  they  are  suitable  to 

properly  protect  the  shipments  during  transportation. 
P.U.R.1916A.  66 
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Issued  November  .  .  .  1915.  Effective  January  1, 
1916. 

The  Boston  &  Maine  Eailroad  also  filed  with  the  above  tariff 
a  circular  letter  of  instructions  sent  out  to  all  its  freight  agents, 
in  which  it  said,  among  other  things :  "In  case  of  public  tracks 
within  yard  limits,  and  all  private  tracks,  it  is  imderstood  that 
the  shipper  shall  come  to  the  freight  station  or  such  other  central 
place  as  may  be  assigned  by  the  agent  to  purchase  this  material." 
— and  further  on  says:  "The  railroad  will  repurchase  the 
stakes  of  the  consignee  when  such  are  in  good  condition  and  are 
suitable  for  further  use,  and  when  delivered  at  the  freight  house, 
or  such  central  place  as  may  be  assigned  by  the  agent." 

This  tariff  was  filed  as  a  result  of  order  Xo.  466,  made  by  this 
Commission,  which  is  as  follows: 

"Ordered,  that  all  railroads  operating  in  New  Hampshire  shall, 
upon  all  intrastate  shipments  of  lumber  in  this  state,  when  the 
shipper  calls  for  a  car  requiring  stakes  and  wire  for  transporting 
lumber,  provide  the  shipper  with  such  car  suitably  equipped  with 
stakes  and  wire  in  the  same  manner  as  set  forth  in  the  booklet 
entitled,  ^Rules  Governing  the  Loading  of  Lumber,  Logs,  Stone, 
etc.,'  adopted  by  the  Master  Car  Builders'  Association,  introduced 
in  evidence  at  the  hearing  upon  this  matter,  or  equipped  with 
such  other  stakes  and  wire  and  in  such  other  manner  as  may  be 
first  approved  by  this  Commission." 

This  order  was  made  in  compliance  with  the  following  act  of 
the  legislature  of  1915 :  "Chapter  121.  An  Act  Relating  to  the 
Equipment  of  Freight  Cars. 

"Section  1.  All  railroads  transporting  lumber  within  this  state 
which  is  loaded  therein  shall  equip  all  cars  with  proper  stakee 
.and  wire  such  as  shall  be  ordered  by  the  Public  Service  Commis- 
sion, when  such  cars  are  used  as  require  the  same. 

"Sec.  2.  All  acts  and  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed,  and  this  act  shall  take  effect  on  the  1st  day  of 
October,  1915."     (Approved  April  15,  1915.) 

[1]  It  is  contended  that  it  was  the  intent  of  the  legislature  by 
this  act  to  require  the  railroads  to  furnish  stakes  and  wires  with- 
out additional  charge.  There  is  no  doubt  that  this  was  the  pur- 
pose bf  at  least  the  most  active  proponents  of  this  legislation,  and 

that  the  argument  was  urged  at  the  committee  hearings  that  the 
P.U.R.1916A. 
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failure  to  furnish  complete  equipment  for  lumber  cars  was  a 
discrimination  against  shippers  of  lumber  as  compared  with 
shippers  of  other  commodities.  The  railroads  on  their  side  cited 
the  decision  of  the  Interstate  Commerce  Commission  in  the  case 
of  the  National  Wholesale  Lumber  Dealers'  Asso.  Atlantic  Coast 
Line  R.  Co.  14  Inters.  Com.  Rep.  154,  as  deciding  that  no  such 
discrimination  in  fact  existed.  The  result  of  all  this  controversy 
was  the  act  above  quoted. 

Whatever  the  advocates  of  this  legislation  or  the  majority  of 
the  legislators  may  have  had  in  mind,  we  understand  it  to  be  our 
duty,  in  interpreting  the  statute,  to  disregard  all  extrinsic  evi- 
dence,— the  act  containing  no  latent  ambiguity, — and  to  base 
our  interpretation,  as  in  the  case  of  a  contract  in  writing,  solely 
upon  the  language  actually  employed  in  expressing  the  legisla- 
tive intent.  Thus  interpreted,  the  meaning  of  the  statute  seems 
reasonably  clear. 

[2]  By  this  act  the  legislature  prescribed  the  kind  of  service 
the  railroad  should  furnish  upon  intrastate  shipments  of  lumber. 
It  did  not  stipulate  that  this  service  should  be  rendered  gratui- 
tously, and  if  it  had  done  so  the  act  would  clearly  have  been 
UiiconstitutionaL  This  act  is  analogous  to  laws  enacted  requiring 
railroads  to  furnish  refrigerator  cars  in  summer  and  heated  cars 
in  winter  for  transporting  perishable  produce,  and  laws  pre- 
scribing the  kind  of  cars  and  facilities  to  be  furnished  by  the 
carrier  in  the  transportation  of  live  stock.  The  railroad  is  en- 
titled to  a  fair  return  for  the  service  rendered  the  shipper  in 
.  carrying  out  the  terms  of  the  act,  and  the  question  to  be  considered 
is.  Are  the  existing  rates  on  lumber  sufficient  to  pay  not  only  for 
the  service  heretofore  rendered  on  lumber  shipments,  but  also  for 
the  additional  service  of  equipping  the  cars  with  stakes  and  wire 
as  required  by  the  terms  of  this  act  ? 

It  was  less  than  two  years  ago  that  the  Commission  made  an 
exhaustive  investigation  of  the  freight  rates  in  New  Hampshire, 
at  which  time  the  rates  on  lumber  were  given  careful  considera- 
tion. At  that  time  the  railroads  were  returning  to  the  shipper 
without  extra  charge  the  car  stakes,  and  this  service  was  taken 
into  consideration  in  fixing  the  existing  rates,  which  was  by 
order  No.  288,  dated  April  2,  1914  (4  N.  H.  P.  S.  E.  274). 
At  about  the  time  of  making  this  order  the  railroads  discontinued 
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their  custom  of  returning  car  stakes  to  the  shipper  without  extra 
charge,  but,  with  this  exception,  ho  change  in  conditions  has  been 
brought  to  the  attention  of  the  Commission  to  show  that  the 
service  rendered  by  the  railroad  in  transporting  lumber  costs  any 
less  now  than  when  the  rates  were  made  April  2,  1914,  and  no 
evidence  has  been  introduced  to  show  that  the  service  was  any 
more  valuable  to  the  shipper  then  than  now.  In  fixing  these  rates 
the  Commission  was  aware  that  the  shipper  was  providing  the 
stakes  and  wire  to  equip  the  cars.  The  rates  were  based'  upon  the 
existing  conditions,  and  were  designed  to  compensate  the  railroad 
for  only  the  service  it  was  actually  rendering.  Except  for  an 
adjustment  to  equalize  the  rates  on  lumber  throughout  the  state, 
there  was  no  change  from  the  rates  which  had  been  in  force  for 
more  than  ten  years.  .We  are  still  of  the  opinion  that  the  rates 
fixed  at  that  time  were  not  excessive,  but  reasonable. 

It  follows,  therefore,  that  in  so  far  as  the  service  to  be  ren- 
dered under  the  act  of  1915  is  an  additional  burden  to  the  railroad 
it  must  be  compensated.  The  equipping  of  cars  with  stakes  and 
wire  is  an  expense,  which  will  be  admitted  by  everyone.  By  the 
tariffs  in  controversy  the  railroads  have,  to  a  certain  extent, 
apportioned  this  extra  burden  between  the  railroads  and  the  ship- 
pers. The  railroads  equip  the  cars  with  stakes  in  the  first  place, 
and  thereafter  the  shippers  keep  the  cars  equipped  by  paying  for 
all  stakes  which  have  to  be  replaced  for  any  cause.  As  th^  stakes 
by  careful  usage  will  be  serviceable  for  many  trips,  the  cost  to 
the  shipper  for  staking  each  car  shipped  will  be  very  small  pro- 
vided he  is  careful  in  loading  and  unloading  the  lumber.  It 
appears  that  there  is  considerable  waste  and  carelessness  in  hand- 
ling stakes  by  those  loading  and  unloading  the  cars,  and  unless 
there  is  some  check  on  those  doing  this  work  it  is  to  be  feared 
that  a  great  many  stakes  will  be  needlessly  lost  or  destroyed. 
The  tariff  contemplates  the  return  of  the  stakes  to  the  shipper 
without  extra  charge,  excepting  the  stakes  furnished  by  the 
shipper  direct.  The  prices  fixed  by  the  railroad  for  the  stakes 
and  wire  cover  only  their  actual  cost.  The  cost  of  the  wire  per 
car  will  average  about  20  cents. 

Concisely  stated,  the  tariffs  resolve  themselves  into  the  rail- 
roads equipping  the  cars  with  stakes  in  the  first  instance  and 
returning  them  to  the  shipper  without  extra  charge,  but  the 
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shipper  has  to  pay  for  the  wire  and  for  keeping  the  cars  equipped 
with  stakes  after  the  first  equipment.  While  this  arrangement 
may  not  give  the  shipper  all  that  he  desires,  or  expected  under 
the  act,  yet  it  will  doubtless  be  a'  benefit  to  him  over  the  existing 
conditions.  It  is  true  that  the  shipper  is  so  situated  that  he  can 
furnish  the  car  stakes  for  less  than  half  what  it  will  cost  the 
railroads  to  furnish  them,  so  that  as  an  operating  proposition  it 
would  be  cheaper  for  the  shipper  to  furnish  the  stakes,  but  inas- 
much as  the  railroads  have  abandoned  the  practice  of  returning 
the  stakes  to  the  shipper  without  extra  charge,  thereby  necessi- 
tating the  equipment  with  new  stakes  of  every  car  sent  out,  the 
proposed  arrangement  requiring  the  shipper  to  pay  for  only  those 
tstakes  which  he  fails  to  return  will  be  much  less  expensive  for 
him. 

[3]  We  are  in  doubt  whether  or  not  the  provisions  requiring 
the  shipper  to  go  to  the  "freight  station  or  such  other  central 
place  as  may  be  assigned  by  the  agent"  to  purchase  this  material, 
and  requiring  the  consignee  to  deliver  the  stakes  at  "the  freight 
house  or  such  central  place  as  may  be  assigned  by  the  agent," 
are  fair  and  reasonable.  It  is  true  that  the  stakes  are  apt  to  be 
lost  or  stolen  if  left  for  any  length  of  time  unattended,  and  for 
that  reason  it  is  impracticable  to  have  the  stakes  and  wire  on  the 
<»ar  until  the  shipper  is  ready  to  begin  loading.  For  the  same 
reason  it  would  be  unsafe  for  the  consignee  to  leave  the  stakes  on 
the  car  after  it  was  unloaded.  He  should  be  responsible  for 
them  while  in  his  possession.  Whether  the  railroad  should  de- 
liver the  stakes  at  the  car  when  notified  by  the  shipper  that  he 
is  ready  to  begin  loading  and  should  send  for  the  stakes  when 
notified  by  the  consignee  that  the  car  is  unloaded,  or  the  shipper 
should  go  after  the  stakes  and  take  them  from  the  freight  house 
when  he  is  ready  to  load  the  car,  and  the  consignee  deliver  them 
at  the  freight  house  to  the  railroad  when  the  car  is  unloaded,  is 
a  question  the  solution  of  which  depends  somewhat  upon  which 
party  is  better  equipped  for  rendering  this  service.  It  is  ai^ed 
by  the  railroad  that  as  the  shipper  has  men  and  teams,  and  all 
the  facilities  for  getting  the  stakes  and  wire  from  the  freight 
house  to  the  car,  it  is  very  little  trouble  for  him  to  do  so,  and  so 
with  the  consignee  about  delivering  the  stakes  after  the  car  ia 
xmloaded.  On  the  other  hand,  the  railroad  has  no  facility  for 
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doing  this  kind  of  work,  and  the  cost  would  be  greatly  increased 
if  it  had  to  do  it.  If,  however,  in  order  to  get  his  car  equipped 
with  stakes  and  wire  the  shipper  and  consignee  are  put  to  so  much 
trouble  and  expense  that  it  will  be  cheaper  for  the  shipper  to 
furnish  his  own  stakes  and  wire,  the  practical  effect  will  be  to 
nullify  the  act  Such  a  result  is  to  be  avoided,  if  possible,  and  if 
this  is  to  be  the  effect  of  the  proposed  arrangement,  we  certainly 
shall  make  an  order  modifying  the  tariff.  But  in  this  experi- 
mental stage  we  feel  it  better  to  allow  the  tariff  to  go  into  effect, 
subject  to  be  modified  in  the  particulars  indicated  should  it  prove, 
after  being  tried  out,  to  be  unworkable  and  unduly  burdensome 
to  the  shipper.  In  the  meantime  it  is  to  be  desired  that  the  rail- 
roads and  the  lumbermen  confer  and  co-operate  so  as  to  work  out 
the  best  way  for  all  concerned  to  carry  out  the  provisions  of  the 
act. 

[4]  At  the  hearing  a  question  was  raised  whether  the  railroads 
made  any  allowance  on  the  freight  bill  for  the  weight  of  the  stakes. 
It  was  claimed  by  the  railroad  that  the  500  pounds  allowance 
made  by  the  railroad  in  summer  and  1,000  pounds  allowance  in 
winter  on  cars  of  lumber  were  designed  to  and  did  take  care  of  the 
weight  of  stakes.  This  was  not  contradicted.  But  if  it  should 
turn  out  that  this  allowance  is  not  sufficient  it  should  be  increased, 
because  the  shipper  should  not  be  required  to  pay  freight  upon 
the  stakes,  as  they  are  a  part  of  the  car  equipment. 

In  view  of  the  circumstances  set  forth  above,  the  tariffs  re- 
ferred to  will  be  permitted  to  go  into  effect  January  1,  1916.  An 
order  will  issue  accordingly. 

William  T.  Gunnison,  for  the  Commission. 

Niles  and  Worthen,  Commissioners,  concurred. 


NEW  YORK  COURT  OF  APPEAIiS.  . 

IN  RE  PUBLIC ''service  COMMISSION,  FIRST  DISTRICT. 

[Case  No.  1730.] 

(214  N.  Y.  46,  108  N.  E.  94.)  . 

Commissiana  —  Jurisdiction '^  Proprietor  of  parcel  room  in  railroad 
atation. 

One  conducting  a  parcel  room  in  leased  space  in  a  railroad  sta^ 
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tion  is  not  subject  to  the  supervision  of  the  New  York  Commission, 
and  is  therefore  under  no  duty  to  reveal  his  profits  or  to  produce  his 
books. 

[January  26,  1915.] 

Appeal  by  the  Public  Service  Commissioti,  First  District, 
from  an  order  of  the  Appellate  Division  of  the  Supreme  Court, 
in  the  First  Department,  reversing  an  order  of  Special  Term  of 
Supreme  Court,  for  ifew  York  County,  which  adjudged  respond- 
ent, William  H.  Mendel,  in  contempt  for  refusing  to  be  examined 
and  for  refusing  to  produce  books  and  papers  in  a  proceeding 
pending  before  the  Commission.    A&med. 

Same  case  below,  162  App.  Div.  371, 147  N.  T.  Supp.  603. 

The  Commission,  on  its  own  motion,  instituted  an  investiga- 
tion to  determine  whether  the  New  York  Central  &  Hudson  River 
Eailroad  Company  should  maintain  a  room  for  checking  parcels 
by  the  traveling  public  in  the  Grand  Central  Station  in  New 
York  city  for  a  charge  less  than  10  cents.  At  the  hearing  it  ap- 
peared that  the  parcel  room  was  not  maintained  by  the  railroad 
company,  but  that  it  was  conducted  by  W..H.  Mendel,  Incorpo- 
rated, under  a  lease  from  the  railroad  company.  Mr.  Mendel 
appeared  before  the  Commission  in  response  to  a  subpoena,  but 
declined  to  produce  the  books  and  papers  of  the  corporation, 
and  refused  to  be  examined  concerning  matters  relating  to  the 
business  of  the  corporation  carried  on  under  the  lease  from  the 
railroad. 

Appearances :  Arthur  Du  Bois  and  George  S.  Coleman  for  ap- 
pellant ;  George  W.  Alger  for  respondent. 

Per  Curiam :  We  do  not  find  it  necessary  for  the  disposition 
of  this  appeal  to  determine  whether  the  Public  Service  Commis- 
sion, by  force  of  its  right  to  regulate  stations  and  terminal  facili- 
ties (Public  Service  Commissions  Law,  Consol.  Laws,  chap.  48, 
§  50),  has  in  any  case  the  power  to  compel  a  railroad  corporation 
to  maintain  a  parcel  room.  We  do  not  mean  to  intimate  a  belief 
that  the  power  exists,  but  we  think  the  determination  whether 
it  does  or  does  not  exist  should  be  left  to  some  case  where  the 
rights  of  the  railroad  company  are  directly  involved.  We  are 
satisfied  that  in  any  event  the  witness  Mendel  could  not  properly 
be  required  to  disclose  to  the  Commission  the  financial  condition 
of  his  company.     That  company  was  not  subject  to  the  super- 
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vision  of  the  Commission.  It  was. under  no  duty  to  reveal  its 
profits  through  the  testimony  of  its  officer  (Public  Service  Com- 
missions Law,  §  19).  It  was  under  no  duty  to  submit  to  a  gen- 
eral inspection  of  its  books  (Public  Service  Commissions  Law, 
§  45,  subdiv.  3).  It  kept  a  parcel  room  in  the  railroad  station. 
It  kept  in  the  same  station  a  candy  store  and  booth.  The  Com- 
mission had  no  greater  control  over  the  one  business  than  over 
the  other.  Its  power  to  investigate  the  profits  yielded  by  the 
parcel  room  was  no  greater  than  it  would  have  been  if  the  same 
business  had  been  conducted  in  an  adjoining  building.  The 
accident  of  location  did  not  impose  upon  the  owner  the  duty  to 
make  public  disclosure  of  the  profits  of  a  private  venture. 
The  orde^  should  be  affirmed,  with  costs. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

MERCHANTS'  PROTECTIVE  COMMITTEE  OF  ROUGH- 

KEEPSIE 

V. 

CENTRAL  NEW  ENGLAND  RAILWAY  COMPANY. 

[Case  No.  4976.] 

Comtniaaions  —  Jurisdiction  —  Parcel  checking  service. 

1.  The  New  York  Commission  has  jurisdiction  over  parcel  check- 
ing service  rendered  by  a  railroad. 

Service '^  Railroads  —  Parcel  cfiecTcing  service, 

2.  A  railroad  has  considerable  discretion  in  determining  whether 
parcel  checking  service  shall  be  maintained  and  the  charge  to  be  made 
for  it,  since  such  service  is  not  necessarily  a  part  of  the  transportation 
business. 

Rates '^  Parcel  checking  service, 

3.  The  Commission  refused  to  reduce  a  charge  of  10  cents  for  check- 
ing parcels  merely  because  some  other  railroads  charged  less,  where  it 
appeared  that  it  was  the  uniform  rate  charged  by  defendant  at  all  its 
stations  where  package  rooms  were  maintained  and  that  a  lower  rate 
would  probably  be  unprofitable. 

[October  28,  1915.] 

Complaint  to  compel  defendant  to  continue  sale  of  parcel 
checks  in  quantities  at  a  3  cent  rate ;  dismissed. 
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By  the  Commission:  Complaint  having  been  made  by  the 
Merchants'  Protective  Committee  of  Poughkeepsie  against  the 
Central  New  England  Railway  Company,  asking  that  respondent 
be  required  to  establish  its  former  practice  of  offering  for  sale  to 
the  merchants  of  Poughkeepsie  package  checks  in  lots  of  600  or 
more  at  3  cents  each,  "through  the  purchase  and  use  of  which  may 
be  afforded  the  like  kind  of  parcel  room  service  at  respondent's 
passenger  station  in  said  city  as  was  heretofore  enjoyed  by  re- 
spondent's patrons  previous  to  the  discontinuance  of  the  sale 
thereof;"  and  the  respondent  having  answered  the  said  complaint, 
denying  the  right  of  complainants  to  bring  this  proceeding,  and 
denying  the  jurisdiction  of  this  Conmiission  over  the  subject- 
matter  thereof,  and  alleging  that  the  present  charge  which  be- 
came effective  on  August  14,  1914,  of  10  cents  per  package  for 
checking  packages  at  respondent's  parcel  room  in  Poughkeepsie 
is  a  fair  and  reasonable  charge,  and  that  in  discontinuing  the  sale 
of  package  checks  in  large  quantities  at  a  3-cent  rate,  respondent 
was  acting  within  its  legal  rights  and  in  accordance  with  good 
business  practice;  and  the  matter  having  come  on  for  a  hearing 
before  this  Commission  on  September  17, 1915,  and  on  subsequent 
dates,  at  which  said  hearings  testimony  was  taken  and  arguments 
made  in  behalf  of  and  in  opposition  to  the  said  complaint;  [1] 
and  it  appearing  from  such  testimony  and  arguments  that  the 
package  room  in  question  is  conducted  directly  by  respondent, 
and  not  by  lessees  or  concessionaries  as  in  the  case  recently  de- 
cided by  the  New  York  court  of  appeals  (Re  Public  Service  Com- 
mission, 214  N.  Y.  p.  46,  ante,  1046,  108  N.  E.  94),  wherein  it 
was  held  that  the  business  of  checking  parcels  for  safekeeping  in 
the  Grand  Central  Terminal  in  New  York  city  was  not  within  the 
'urisdiction  of  the  Public  Service  Commission  of  the  First  Dis- 
trict, and  that  the  said  Commission  had  no  power  to  issue  effective 
orders  in  reference  thereto;  and  the  Commission  being  of  the 
opinion  that  this  fundamental  difference  in  the  status  of  the 
Poughkeepsie  parcel  room  of  respondent  as  compared  with  that 
of  the  Grand  Central  Terminal  parcel  room,  together  vnih.  other 
differences  in  the  facts  and  circumstances  of  the  two  cases,  creates 
such  a  distinction  between  them  as  to  render  the  decision  of  the 
court  of  appeals  as  reported  in  214  N.  Y.  p.  46,  inapplicable  to 
the  present  case;  [2,  3]  and  the  Commission  having  ascertained 
from  the  testimony  presented  herein  that  while  it  is  entirely  true 
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as  claimed  by  petitioners  that  the  present  10-cent  rate  charged 
by  respondent  at  its  Poughkeepsie  package  room  is  substantially 
higher  than  the  rate  which  is  charged  by  several  other  railroads 
at  their  stations  in  Poughkeepsie  and  elsewhere,  on  the  other 
hand,  10-cents  is  the  regular  rate  now  being  charged  by  a  number 
of  other  railroads  for  similar  service  at  their  railroad  stations, 
and  that  it  is  the  regular  rate  charged  by  this  respondent  at  its 
package  rooms  in  all  its  stations  other  than  Poughkeepsie  at  which 
such  a  convenience  is  maintained;  and  the  Commission  having 
given  careful  consideration  to  all  the  foregoing  facts  and  circum- 
stances, and  to  the  entire  testimony  presented  herein,  and  having 
reached  the  conclusion  that  while  it  has  jurisdiction  over  contro- 
versies of  this  character  in  cases  where  the  package  room  is  being 
maintained  and  operated,  as  here,  by  the  railroad  itself,  still  it 
would  not  be  justified  in  holding,  simply  because  some  other  rail- 
roads charge  less,  that  a  charge  by  respondent  of  10  cents  for 
parcel-room  service  at  Poughkeepsie  is  an  exorbitant  or  oppressive 
charge :  it  being  the  Commission's  view  that  the  maintenance  of 
a  service  of  this  character  at  respondent's  Poughkeepsie  station 
is  merely  incidental  to  and  not  necessarily  a  part  of  the  real  busi- 
ness of  respondent,  which  is  that  of  transporting  passengers  and 
freight,  and  that  therefore  a  somewhat  larger  latitude  may  fairly 
be  allowed  respondent  in  determining  whether  such  a  convenience 
shall  be  maintained  at  all,  and  if  so  what  rates  shall  be  charged 
for  it,  than  can  properly  under  present  conditions  be  allowed  a 
transportation  company  in  respect  to  the  rates  which  it  shall 
charge  for  the  transporting  of  freight  and  passengers  over  its 
lines;  and  the  Commission  having  therefore  concluded  that  it 
would  be  an  abuse  of  its  discretionary  powers  if  it  were  to  attempt 
to  compel  this  respondent  to  maintain  a  scale  of  charges  at  its 
Poughkeepsie  parcel  room  which  has  been  shown  by  actual  ex- 
perience to  be  unprofitable,  there  being  no  question  here  of  an 
entire  abandonment  of  service  but  merely  of  the  rate  which  shall 
be  charged  for  such  service,  the  rate  now  being  charged,  though 
high  as  compared  to  some,  being  in  accord  with  that  charged  by 
several  other  railroads,  and  being  the  uniform  rate  charged  by 
this  respondent  at  all  its  stations  where  package  rooms  are  main- 
tained ;  it  is  hereby 

Ordered:    That  this  complaint  be  and  the  same  hereby. is  dis- 
missed. 

P.U.R.1916A. 
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NORTH  CAROIilXA  SUPREME  COC7RT. 

BLALOCK  HARDWAEE  COMPANY 

v. 

SEABOARD  AIR  LINE  RAILWAY  COMPANY. 

[No.  405.] 

(—  N.  C.  — ,  86  S.  E.  1025.) 

Evidence  —  Sufficiency  —  Proof  of  overcharge, 

1.  The  mere  fact  that  the  rate  collected  by  a  railroad  upon  a  ship- 
ment between  interstate  points  was  in  excess  of  the  joint  freight  rate 
certified  by  the  Interstate  Commerce  Commission  to  be  the  rate  between 
such  points  over  a  particular  route  is  not  evidence  of  an  overcharge 
upon  a  shipment  moving  between  the  same  points  over  a  different  route, 
even  if  the  publication  of  such  rates  had  been  proved. 

Oommerce^  Reparation '^Penalties  ^Conflicting  state  and  Federal 
statutes, 

2.  A  penalty  imposed  upon  railroads  by  f  2644  of  the  Civil  Code 
of  North  Carolina  for  failure  to  refund  an  overcharge  collected  upon 
an  interstate  shipment  is  in  conflict  with  the  constitutional  legislation 
of  Congress  upon  the  same  subject,  and  cannot  be  enforced. 

[November  24,  1915.] 

Appeai,  by  the  Seaboard  Air  Line  Kailway  Company  from  a 
judgment  of  the  Superior  Court,  Anson  County,  Rountree,  Judge, 
in  favor  of  the  Blalock  Hardware  Company  for  an  overcharge 
collected  upon  a  shipment  of  freight  from  Detroit,  Michigan,  to 
Wadesboro,  North  Carolina,  and  for  the  statutory  penalty  for 
failure  to  refund ;  reversed. 

Statement  by  Walker,  J. : 

Civil  action  to  recover  an  alleged  overcharge  upon  an  inter- 
state shipment,  with  the  penalty  for  failure  to  refund  said  over- 
charge within  sixty  days,  as  required  by  Revisal,  §§  2643,  2644, 
tried  upon  appeal  from  a  justice  of  the  peace. 

In  May,  1912,  there  was  shipped  to  plaintiff  from -Detroit, 
Michigan,  a  carload  of  freight,  and  upon  arrival  plaintiff  paid 
charges  thereon  amounting  to  $161.34.  Plaintiff  claimed  that 
the  charge  should  have  been  only  $153.38,  and  therefore  he  had 
been  overcharged  $7.96.  Demand  for  the  return  of  this  alleged 
overcharge  not  being  complied  with,  this  action  was  instituted 
to  recover  the  same,  together  with  the  penalty  allowed  by  the 
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statute  for  failure  to  refund  th6  overcharge  within  the  specified 
time. 

Upon  the  trial  below  defendant  moved  to  dismiss  the  action 
*  for  want  of  jurisdiction,  in  that  plaintiif's  cause  of  action,  if  any, 
arose  under  the  Federal  act  to  regulate  commerce,  and  only  the 
Federal  courts  or  the  Interstate  Commerce  Commission  had  juris- 
diction of  claims  arising  under  said  act.  This  motion  being 
denied,  defendant  then  moved,  for  the  same  reason,  to  remove 
the  case  to  the  Federal  court,  but  this  motion  was  also  denied. 
Defendant  offered  no  evidence,  but  moved  for  judgment  of  non- 
suit upon  plaintiff's  testimony.  This  motion  being  denied,  de- 
fendant requested  the  court  to  charge  the  jury  that  no  penalty 
could  be  collected  for  failure  to  refund  an  overcharge  upon  an 
interstate  shipment.  The  court  declined  to  so  charge.  There 
was  a  verdict  for  plaintiff  for  the  overcharge,  with  penalty  of 
$100,  and,  the  court  having  denied  defendant's  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  judgment  was  entered  upon 
the  verdict,  whereupon  defendant  excepted  and  appealed. 

Appearances :  Mclntyre,  Lawrence,  &  Proctor  and  Walter  E. 
Brock  for  appellant;  GuUedge,  Boggan,  &  Kelley  and  H.  H. 
McLendon  for  appellee. 

Walker,  J.,  delivered  the  opinion  of  the  court : 
[1]  It  is  contended  by  the  defendant  that  plaintiff  has  failed 
to  offer  any  evidence  of  the  alleged  overcharge.  The  burden  was 
upon  the  plaintiff  to  show  that  the  amount  charged  by  defendant 
was  in  excess  of  the  rate  specified  in  the  published  tariffs.  Ke- 
visal,  §  2642. 

The  only  evidence  offered  by  plaintiff  as  to  the  published  rate 
was  a  certificate  of  the  secretary  of  the  Interstate  Commerce  Com- 
mission showing  that  the  rate  on  automobiles  from  Detroit,  Michi- 
gan, to  Richmond,  Virginia,  was  a  certain  amount,  and  that  the 
rate  from  Richmond  to  Wadesboro  was  a  certain  amount.  But 
the  claim  papers  filed  by  plaintiff  with  defendant,  and  offered  in 
evidence  by  plaintiff,  show  that  the  shipment  in  question  did 
not  move  by  way  of  Richmond,  Virginia,  but  over  an  entirely 
different  route.  The  bill  of  lading'  showed  that  the  shipment 
moved  over  the  line  of  the  Carolina,  Clinchfield,  &  Ohio  Railway 
Company,  and  was  by  that  carrier  delivered  to  defendant's  line 
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at  Bostic,  !N'ortk  Carolina.  The  freight  bills  showed  that  defend- 
ant received  this  shipment  at  Bostic,  North  Carolina  (the  junc- 
tion point),  and  transported  it  to  Wadesboro.  It  therefore  fol- 
lows that  the  certificate  showing  what  the  published  rate  was  if 
the  shipment  had  moved  by  way  of  Richmond,  Virginia,  is  no 
evidence  whatever  as  to  what  is  the  correct  or  published  rate 
when  the  shipment  moved  by  way  of  Bostic,  North  Carolina.  The 
defendant  was  entitled  to  charge  according  to  the  rate  allowed 
over  the  route  by  which  the  shipment  was  made,  nothing  else 
appearing.  The  charge  over  one  route  may  not  be  the  same  as 
the  charge  over  a  different  route,  for  this  court  has  held  that  the 
rate  between  two  points  in  one  direction  is  not  necessarily  the 
same  as  that  between  the  same  points  when  the  shipment  moves 
in  an  opposite  direction,  and  a  fortiori  when  it  moves  in  a  dif- 
ferent direction  or  by  a  different  route. 

There  was  no  evidence  that  the  rates  were  published  as  re- 
quired by  the  interstate  comimerce  act.  This  question  was  de- 
cided in  Virginia-Carolina  Peanut  Co.  v.  Atlantic  Coast  Line  R. 
Co.  166  N.  C.  62,  82  S.  E.  1 ;  Scull  v.  Atlantic  Coast  Line  R  Co. 
144  N.  C.  180,  56  S.  E,  876.  This  being  all  the  evidence  offered 
by  plaintiff  to  show  the  published  rates,  and  the  rates  shown,  even 
if  they  had  been  properly  published,  not  being  applicable  to  ship- 
ments moving  via  Bostic,  North  Carolina,  the  plaintiff  should 
have  been  nonsuited,  as  there  was  no  proof  of  an  overcharge. 

[2]  As  to  the  penalty:  This  court  has 'upheld  Eevisal,  § 
2644,  against  attack,  based  upon  the  grounds  that  it  denied  to 
the  carrier  the  equal  protection  of  the  law,  due  process  of  law, 
and  because  it  conflicted  with  the  commerce  clause  of  the  Federal 
Constitution,  but  defendant  now  contends  that  recent  amend- 
ments of  Congress  have  so  completely  taken  possession  of  the 
field  of  commerce  as  to  exclude  the  power  of  the  state  to  legis- 
late with  respect  to  interstate  shipments.  The  cases  in  which  a 
state  may  exercise  power  over  the  general  subject  of  conmierce 
may  be  divided  into  three  classes:  First,  those  in  which  the 
power  of  the  state  is  exclusive ;  second,  those  in  which  the  state 
may  act  in  the  absence  of  Federal  legislation ;  and,  third,  those  in 
which,  the  subject  being  national  in  character,  the  action  of 
Congress  is  exclusive,  and  the  state  cannot  interfere  at  all.  Har- 
rill  Bros.  v.  Southern  R.  Co.  144  N.  C.  539,  57  S.  E.  383;  Cov- 

P.C.R.1916A. 


Digitized  by  VrrOOQ IC 


1064         NORTH  CAROLINA  SUPREME  COURT. 

ington  &  C.  Bridge  Co.  v.  Kentucky,  154  U.  S,  204,  88  L.  e<L 
962,  4  Inters.  Com.  Rep.  649,  14  Sup.  Ctl  Rep.  1087 ;  Western 
U.  Teleg.  Co.  v.  James,  162  U.  S.  650,  40  L.  e<L  1105,  16  Sup. 
Ct.  Rep.  934;  Southern  R.  Co.  v.  R«id,  222  U.  S.  424,  56  L.  ed. 
257,  32  Sup.  Ct.  Rep.  140.  The  court  held  in  Southern  R.  Co. 
V.  Reid,  supra,  passing  upon  the  validity  of  our  statute  (Re- 
visal,  §  2631)  in  regard  to  the  penalty  for  refusing  to  receive 
freight  which  has  been  duly  tendered,  that  inhibitive  legisla- 
tion of  Congress  is  not  essential  to  exclude  that  of  a  state  upon 
incidental  matters  relating  to  interstate  commerce,  with  respect 
to  which  both  had  a  concurrent  power,  it  being  sufficient  to  do 
so  if  the  congressional  legislation  occupies  the  field  of  regulation, 
and  they  said  that  "there  is  scarcely  a  detail  of  regulation  which 
is  omitted  to  secure  the  purpose  to  which  the  interstate  commerce 
act  is  aimed.  It  is  true  that  words  directly  inhibitive  of  the  exer- 
cise of  state  authority  are  not  employed,  but  the  subject  is  taken 
possession  of." 

It  then  concludes  that  the  statute  imposing  the  penalty,  being 
an  invasion  of  the  field  of  interstate  commerce,  is  invalid.  The 
same  court  said  in  Northern  P.  R.  Co.  v.  Washington,  222  U.  S. 
370,  66  L.  ed.  237,  82  Sup.  Ct  Rep.  160 :  "The  right  of  a  state 
to  apply  its  police  power  for  the  purpose  of  regulating  interstate 
commerce,  in  a  case  like  this,  exists  only  from  the  silence  of 
Congress  on  the  subject,  and  ceases  when  Congress  acts  on  the 
subject  or  manifests  its  purpose  to  call  into  play  its  exclusive 
power.  This  being  the  conceded  premise  upon  which  alone  the 
state  law  could  have  been  made  applicable,  it  results  that,  as  the 
enactment  by  Congress  of  the  law  in  question  was  an  assertion 
of  its  power,  by  the  fact  alone  of  such  manifestation  that  sub- 
ject was  at  once  removed  from  the  sphere  •  •  •  of  the  au- 
thority of  the  state." 

And  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hardwick  Farmers  Ele- 
vator Co.  226  U.  S.  426,  67  L.  ed.  284,  46  L.R.A.(N'.S.)  203, 
33  Sup.  Ct.  Rep.  174:  "The  elementary  and  long-settled  doc- 
trine is  that  there  can  be  no  divided  authority  over  interstate  com- 
merce, and  that  the  regulations  of  Congress  on  that  subject  are 
supreme.  It  results,  therefore,  that  in  a  case  where  from  the 
particular  nature  of  certain  subjects  the  state  may  exert  authority 

until  Congress  acts  under  the  assumption  that  Congress  bv  in- 
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action  has  tacitly  authorized  it  to  do  so,  action  by  Congress  de- 
stroys the  possibility  of  such  assumption,  since  such  action,  when 
exerted,  covers  the  whole  field,  and  renders  the  state  impotent 
to  deal  with  a  subject  over  which  it  had  no  inherent,  but  only 
permissive,  power." 

An  examination  of  the  interstate  commerce  act,  as  amended, 
will  disclose  that  upon  the  subject  of  rates  Congress  has  taken 
entire  control,  and  especially  as  to  excessive  charges  on  them  or 
those  not  corresponding  with  the  rates  authorized,  filed,  and  pub- 
lished. It  is  not  necessary  that  we  should  state  its  provisions 
more  specifically.  The  following  cases  sustain  our  view  in  regard 
to  the  act  and  its  legal  effect  upon  the  validity  of  the  penalty 
imposed  by  Revisal,  §§  2643,  2644:  Adams  Exp.  Co.  v.  Cro- 
ninger,  226  U.  S.  491,  57  L.  ed.  314,  44  L.E.A.(KS.)  257,  33 
Sup.  Ct.  Eep.  148;  Erie  R.  Co.  v.  New  York,  283  U.  S.  671, 

58  L.  ed.  1149,  52  L.R.A.(]Sr.S.)  266,  34  Sup.  Ct.  Eep.  756; 
Ann.  Cas.  1915D,  138;  Missouri,  K.  &  T.  E.  Co.  v.  Harris,  234 
U.  S.  412,  58  L.  ed.  1377,  L.E.A.1915E,  942,  34  Sup.  Ct.  Eep. 
790;  Southern  E.  Co.  v.  Eailroad  Commission,  236  U.  S.  439, 

59  L,  ed.  661,  35  Sup.  Ct.  Eep.  304;  Boston  &  M.  E.  Co.  v. 
Hooker,  233  U.  S.  97,  58  L.  ed.  868,  L.E.A.1915B,  450,  34 
Sup.  Ct.  Eep.  526,  Ann.  Cas.  191 5D,  593.  But  the  recent  case 
of  Charleston  &  W.  C.  E.  Co.  v.  Varnville  Furniture  Co.  237  U. 
S.  597,  69  L  ed.  1137,  35  Sup.  St.  Eep.  715,  is  so  decisive  of  the 
question  that  further  citation  is  rendered  useless.  The  follow- 
ing syllabus  of  that  case  states  very  concisely,  though  fully,  the 
points  considered  and  the  result  of  the  decision : 

(1)  "A  state  law  not  contrived  in  aid  of  the  policies  of  Con- 
gress, but  to  enforce  a  policy  of  the  state  differently  conceived, 
cannot  be  said  to  be  in  aid  of  interstate  commerce. 

(2)  "When  Congress  has  taken  the  particular  subject-matter 
in  hand,  coincidence  of  a  state  statute  is  as  ineffective  as  oppo- 
sition, and  a  state  law  on  the  same  subject  cannot  be  sustained  as 
a  help  to  the  Federal  statute  because  it  goes  farther  than  Con- 
gress has  seen  fit  to  go. 

(3)  "A  state  statute  which  is  a  burden  on  interstate  com- 
merce is  not  saved  by  calling  it  an  exercise  of  police  power. 

(4)  "Section  2573,  Civil  Code  of  1912  of  South  Carolina,  im- 
posing a  penalty  on  carriers  for  failure  to  settle  or  adjust  claims 
P.U.R.1916A. 
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within  forty  days,  is  an  unconstitutional  burden  on  interstate 
commerce,  and  is  also  in  conflict  with  the  provisions  of  the  act 
to  regulate  commerce,  as  amended  by  act  June  29,  1906  [chap. 
3691,  §  Y,  Ifl  11  &  12,  34  Stat,  at  L.  595,  Comp.  Stat  1913,  § 
8592].     (Carmack  amendment.) 

(5)  "Atlantic  Coast  Line  R  Co.  v.  Mazursky,  216  U.  S.  122, 
54  L.  ed.  411,  30  Sup.  Ct  Rep.  378,  distinguished,  as  that  case 
was  decided  prior  to  the  enactment  of  the  Carmack  amendment." 

This  court  said  in  Hickory  Marble  &  Granite  Co.  v.  Southern 
E.  Co.  147  K  C.  57,  60  S.  E.  719 :  "If  the  section  embraces 
any  legislation  which  is  not  local  in  its  nature,  and,  although  in 
aid  of  commerce,  is  a  regulation  thereof,  within  the  meaning  of 
those  terms  as  defined  by  the  court  having  final  or  ultimate  juris- 
diction to  decide  such  a  question,  the  statute  is  void  to  the  extent 
that  it  exceeds  the  proper  limit  of  legislative  pow^r  prescribed  to 
the  state  by  the  Constitution  of  the  United  States,  as  construed 
by  that  court.  When  the  purpose  of  the  legislation  is  of  such  a 
kind  as  to  require  uniformity,  then,  in  order  *to  bring  the  trans- 
portation within  the  control  of  the  state  as  part  of  its  domestic 
commerce,  the  subject  transported  must  be,  within  the  entire 
voyage,  under  the  exclusive  jurisdiction  of  the  state.'  '* 

The  decisions  of  the  highest  Federal  court  determine  conclu- 
sively for  us  the  true  construction  and  meaning  of  the  interstate 
commerce  act  and  the  legal  consequences  flowing  from  its  enact- 
ment, and  we  are  bound  to  accept  its  construction  without  regard 
to  our  own  views  as  to  what  it  should  be,  not  implying,  though, 
that  there  is  any  such  difference  of  opinion.  This  compels  us 
to  hold  that  the  statute  in  question,  so  far  as  it  imposes  a  pen- 
alty for  failure  to  refund  the  amount  of  an  overcharge  for  freight 
shipped  in  interstate  commerce,  cannot  be  eni.'oroed,  being  in 
conflict  with  the  constitutional  legislation  of  Congress  upon  the 
same  subject  Other  errors  are  assigned,  but  we  need  not  con- 
sider them. 

There  was  error  in  the  refusal  of  the  court  to  grant  the  non- 
suit, for  which  we  reverse  the  judgment. 

Reversed. 
P.UJ1.1916A. 
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OHIO  SVPRBME  COURT. 

CITY  OF  CINCINNATI 

V. 

PUBLIC  UTILITIES  COMMISSION. 

[No.  14691.] 

(—  Ohio  St.  — ,  110  N.  E.  461.) 

Service  —  Street  railways  —  Extensionm  —  Ordinance  ^  Beview  ^y 
OomanisMon. 

1.  The  requirements  of  a  city  ordinance  directing  a  street  railway 
company  to  construct  extensions  of  its  lines  are  subject  to  renew  by 
the  Public  Utilities  Commission,  which  is  authorised,  upon  hearing, 
to  determine  whether  the  requirements  of  such  ordinance  are  just  and 
reasonable. 

Service  —  Street  railway  a  —  Extension  —  Ordinance  —  Belief  frofm  — 
Jurisdiction  of  Com,mission '^  Physical  conditions  <^  Dan ffcr  fratn 
operation  —  Appeal  and  review, 

2.  Under  the  provisions  of  {  614-51,  Page  &  A.  General  Code,  the 
Public  Utilities  Commission  may  determine  the  practicability  of  addi- 
tions and  extensions  of  street  railway  lines  required  by  a  city  ordinance. 
In  reaching  such  determination  the  Commission  may  consider  the 
physical  conditions  of  the  proposed  route  as  well  as  the  necessary  plan 
of  operation  of  cars  thereover.  If  upon  such  hearing  the  Commission 
finds  that  operation  of  cars  over  the  proposed  route  would  entail  un- 
usual and  unwarranted  dangers  and  jeopardize  the  lives  of  passengers, 
it  is  authorized  to  relieve  the  street  railway  company  from  the  obliga- 
tions sought  to  be  imposed  by  the  ordinance  complained  of.  Such  order 
of  the  Commission  will  not  be  reversed  upon  review  by  this  court,  when 
it  does  not  appear  from  a  consideration  of  the  record  that  it  is  unlaw- 
ful or  unreasonable. 

[March  9,  1915.] 

Headnotes  by  the  Coubt. 

Error  to  the  Public  Utilities  Commission  to  review  an  order 
holding  void  an  ordinance  of  the  cit^"  of  Cincinnati  requiring 
street  railway  companies  to  extend  tracks  over  a  designated  route; 
affirmed. 

Statement  by  Matthias,  J. : 

On  December  16,  1918,  the  council  of  the  city  of  Cincinnati 

passed  an  ordinance,  l^o.  701, 1913,  which,  in  substance,  directed 

the  Cincinnati  Street  Railway  Company  and  the  Cincinnati  Trac- 
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tion  Company  within  seventy  days  after  the  passage  of  the  ordi- 
nance to  construct  a  double-track  extension  over  the  so-called 
Warsaw  avenue  route  from  the  intersection  of  Glenway  avenue 
and  Wilder  avenue  northwestwardly  and  westwardly  over  Glen- 
way avenue  to  the  intersection  of  Glenway  and  Seton  avenues. 

The  companies  named  filed  their  complaint  with  the  Public 
Utilities  Commission  under  §§  614-44  and  614-46  of  the  Gen- 
eral Code.  They  contend  that  such  ordinance  should  not  be 
enforced  against  them,  for  the  reason  that  the  requirements  of 
the  ordinance  are  unjust  and  unreasonable^  that  thereby  said 
companies  are  required  to  construct  and  maintain  a  street  railway 
line  over  Glenway  avenue,  which  is  unstable  and  unsafe,  due  to 
the  sliding  character  of  the  ground  and  extreme  grade ;  that  the 
construction  of  the  Glenway  avenue  route  as  proposed  involves 
unusual  operating  difficulties  with  respect  to  grades,  curves,  and 
otherwise,  and  that  operation  thereon  would  jeopardize  the  lives 
of  passengers. 

To  the  complaint  of  said  companies  the  city  of  Cincinnati  filed 
its  answer  before  the  Commission,  in  which  it  insists  that  the 
ordinance  in  question  is  just  and  reasonable  in  its  requirements, 
and  denies  that  the  portion  of  Glenway  avenue  over  which  the 
ordinance  directs  the  construction  and  operation  of  said  street 
railway  line  is  unstable  or  is  of  extreme  grade,  or  that  its  opera- 
tion would  jeopardize  the  lives  and  limbs  of  passengers.  Upon 
the  issues  thus  made  the  case  was  heard  by  the  Public  Utilities 
Commission,  at  the  conclusion  of  which  hearing  the  Commission 
found  that  the  additions  and  extensions  required  by  said  ordi- 
nance were  not  practicable,  and  ordered  that  said  the  Cincinnati 
Street  Railway  Company  and  the  Cincinnati  Traction  Company 
be  relieved  from  any  and  all  obligations  imposed  by  said  or- 
dinance, and  that  said  ordinance  be  held  for  naught.  Thereupon 
the  city  of  Cincinnati  filed  in  this  court  its  petition  in  error, 
seeking  to  have  this  court  set  aside  and  reverse  the  order  made 
by  the  Public  Utilities  Commission  and  order  a  dismissal  of 
the  appeal  of  the  Cincinnati  Street  Railway  Company  and  the 
Cincinnati  Traction  Company. 

Appearances:  Walter  M-  Schoenle,  City  Sol.,  of  Cincinnati, 
for  plaintiff  in  error ;  Timothy  S.  Hogan,  Atty.  Gen.,  and  Joseph 
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McGhee,  for  Public  Utilities  Commission;  Joseph  Wilby  and 
Ellis  G.  Kinkead,  for  defendant  in  error. 

Matthias,  J.,  delivered  the  opinioti  of  the  court: 

[1,  2]  The  ordinance  in  question  was  passed  under  authority 
of  §  614-61,  General  Code.  That  section  also  provides  that  the 
requirements  and  orders  of  the  city  council,  respecting  additions 
and  extensions  by  public  utilities,  shall  be  subject  to  review  by 
the  Public  Utilities  Commission.  Upon  the  hearing  of  this  mat- 
ter considerable  evidence  was  adduced  before  the  Commission, 
and  it  viewed  the  territory  and  inspected  the  proposed  route  and 
also  observed  the  operation  of  cars  over  the  Warsaw  avenue  route. 
This  proceeding  comes  into  this  court  by  virtue  of  §  644,  Gen- 
eral Code,  which  provides  that  "a  final  order  made  by  the  Com- 
mission shall  be  reversed,  vacated,  or  modified  by  the  Supreme 
Court,  on  a  petition  in  error,  if  upon  consideration  of  the  record 
such  court  is  of  the  opinion  that  such  order  was  unlawful  and 
unreasonable.'*    103  Ohio  Laws,  p.  815. 

Under  §  642  of  the  General  Code  such  order  of  the  Commis- 
sion must  be  regarded  as  prima  facie  reasonable.  It  is  to  be  borne 
in  mind  then,  at  the  threshold  of  our  consideration  of  this  case, 
that  the  presumption  obtains  of  regularity  of  the  proceedings  of 
the  Public  Utilities  Commission,  and  that  its  conclusions  were 
fully  justified  by  the  evidence  before  it.  If,  therefore,  it  does  not 
appear  from  the  record  that  the  order  made  herein  by  the  Pub- 
lic Utilities  Commission  was  an  unlawful  and 'an  unreasonable 
one,  it  is  the  duty  of  this  court  to  affirm  its  action. 

Apparently  there  is  no  contention  before  the  Commission  as 
to  the  real  necessity  for  the  provision  of  additional  service  to 
meet  the  demands  of  passenger  traffic  to  and  from  Price  Hill, 
a  residence  section  of  the  city  of  Cincinnati.  Efforts  had  been 
made,  both  by  the  city  authorities  and  these  companies,  to  pro- 
vide some  additional  service  over  what  is  known  as  the  Warsaw- 
Elberon  avenue  route,  which  would  require  an  extension  of  the 
Elberon  avenue  line,  now  in  operation,  from  Eighth  street  to 
Warsaw  avenue;  but  it  was  impossible  to  procure  the  necessary 
consent  of  property  owners  along  that  section  of  Elberon  avenue. 
Hence  the  relief  sought  oould  not  be  obtained  over  that  route. 

In  the  hearing  before  the  Commission  apparently  all  questions 
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were  eliminated  save  that  of  danger  growing  out  of  the  operation 
of  the  proposed  Kne  from  Wilder  avenue  to  Seton  avenue.  Two 
elements  of  danger  of  operation  were  presented  to  and  considered 
by  the  Commission.  The  evidence  shows  that  Qlenway  avenue 
for  a  distance  of  1,600  feet  above  its  intersection  with'  Wilder 
avenue  has  a  9  per  cent  grade,  and  that  portions  thereof  have 
been  built  upon  filled  ground,  by  reason  of  which  condition  slides 
have  become  apparent.  Skilled  experts,  who  had  examined  and 
investigated  the  conditions  with  care,  testified  that  if  the  pro- 
posed double-track  line  be  constructed,  the  added  weight  would 
inevitably  make  such  sliding  of  the  street  more  frequent  and  more 
pronounced,  and  would  render  the  operation  of  cars  thereon 
dangerous.  The  other  element  of  difficulty  and  danger  arises 
from  the  necessary  operation  of  the  proposed  line  over  the  "bal- 
loon loop,"  an  ingenious  combination  of  tracks  of  balloon  shape 
at  the  intersection  of  Glenway  avenue  and  Wilder  avenue,  where 
the  Warsaw  avenue  line  makes  such  a  sharp  turn  that  this  ar- 
rangement of  tracks  is  required.  The  operation  of  the  proposed 
Glenway  avenue  line  would  require  that  the  outgoing  cars  cross 
the  "balloon  loop"  at  two  intersections,  and,  under  the  proposed 
method  of  operation,  the  inbound  cars  would  take  their  course 
over  what  is  now  a  part  of  this  "balloon  loop"  track.  Then  all 
cars  over  the  proposed  line,  as  well  as  those  over  the  Warsaw 
avenue  line,  would  pass,  either  over  or  through  the  "balloon  loop." 
Under  the  present  operation,  during  the  best  weather  conditions, 
the  number  of  cars  passing  through  the  "balloon  loop,"  and  which 
must  use  the  same  piece  of  track,  is  from  60  to  70  per  hour,  which 
the  evidence  shows  is  as  many  as  may  safely  be  operated  under 
present  conditions.  The  proposed  line  would  not  afford  any 
relief  unless  more  cars  be  used  than  are  now  employed.  If  more 
cars  cannot  be  safely  used  through  the  loop,  it  seems  clear  that 
the  danger  would  be  augmented  somewhat  by  taking  cars  across 
the  loop,  and  at  the  same  time  continue  the  required  operation 
of  cars  over  the  Warsaw  avenue  line.  The  record  shows  that  the 
proposed  Glenway  avenue  line  would  strike  the  ^Tballoon  loop" 
at  a  grade  of  9  per  cent,  and  that  such  grade  extends  1,500  feet 
above  the  loop.  From  the  evidence  before  them,  and  actual  in- 
spection of  the  situation,  the  members  of  the  Commission  found 
the  conditions  at  that  point  to  be  such  that  an  order  that  would 
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cause  further  congestion  would  entail  a  hazard  that  should  not 
he  imposed. 

It  was  contended  by  the  city  that  the  dangers  of  operation  on 
account  of  the  steep  grade  could  be  obviated,  or  at  least  mini- 
mized, by  placing  a  derailing  switch  400  feet  above  the  'T)alIoon 
loop."  If  that  be  done  there  would  still  be  a  9  per  cent  grade 
extending  to  the  "balloon  loop."  It  was  found  by  the  Commis- 
sion that  in  most  of  this  distance  of  400  feet  it  would  not  be 
possible  for  the  motorman  to  see  far  across  the  "balloon  loop" 
and  up  the  other  side  and  observe  Warsaw  avenue  cars  coming 
down.  There  was  evidence  that  the  sliding  of  Glenway  avenue 
could  be  prevented  by  the  erection  of  retaining  walls,  and  it  is 
contended  that  the  Commission  should  have  entered  a  decree  ap- 
proving the  ordinance  upon  the  condition  that  the  city  construct 
the  necessary  retaining  walls.  The  record  does  not  disclose  evi- 
dence from  which  the  Conamission  could  have  determined  the 
character,  size,  or  location  of  retaining  walls  necessary  to  prevent 
sliding  of  the  street.  It  was  suggested  during  the  hearing  that 
such  requirement  be  made  of  the  city,  but  the  statute  authorizing 
a  review  of  such  ordinance  by  the  Public  Utilities  Conmiission 
does  not  confer  upon  the  Commission  any  power  to  legislate  for 
the  city,  or  to  require  the  municipal  authorities  to  construct  any 
improvement  or  exact  the  performance  of  any  duty  by  them. 
Jurisdiction  is  conferred  upon  the  Commission  to  hear  and  deter- 
mine whether  the  requirements  and  orders  of  the  council,  as  to 
additions  and  extensions  by  public  utilities,  are  unjust  and  unrea- 
sonable. These  requirements  were  embraced  in  the  ordinance, 
and  were  brought  into  question  by  the  complaint  of  the  street 
railway  companies.  Under  its  terms,  plans  of  construction  of 
these  extensions  are  required  to  be  submitted  by  the  companies 
within  seventy  days,  and  the  work  of  construction  to  begin  within 
forty  days  after  the  approval  of  such  plans.  When  the  issue  was 
made  before  the  Commission  it  was  authorized  to  inquire  into 
conditions  affecting  the  matter  of  the  proposed  extension  and 
pass  upon  the  justness  and  reasonableness  of  the  requirements  of 
the  ordinance.  It  had  no  other  duty  and  can  exercise  no  further 
power  in  relation  to  such  matter.  It  is  authorized  only  to  pass 
upon  conditions  presented  by  the  evidence  and  to  determine 
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reasonable,  and  whether  it  should  be  enforced  against  such  public 
service  companies. 

It  is  urged,  too,  that  the  court  may,  and  should,  modify  the 
order  of  the  Commission  in  the  regard  stated,  but  there  is  no 
evidence  in  the  record  upon  which,  if  authorized,  the  Commission 
or  this  court  could  base  such  conditional  decree  approving  said 
ordinance.  Furthermore,  the  erection  of  retaining  walls  would 
not  meet  the  second  serious  element  of  danger  found  by  the  Com- 
mission rendering  the  proposed  extension  impracticable, — the  in- 
creased operation  of  cars  through  the  "balloon  loop." 

From  a  consideration  of  the  record  it  cannot  be  concluded  that 
the  order  of  the  Commission  is  unjust  or  unreasonable.  It  is 
therefore  affirmed. 

Judgment  affirmed. 

Nichols,  Ch.  J.,  and  Johnson,  Donahue,  Wanamaker,  N'ewman, 
and  Jones,  JJ.,  concur. 


OHIO  SUPREME  COURT. 

HOCKING  VALLEY  RAILWAY  COMPANY 

V. 

PUBLIC  UTILITIES  COMMISSION  et  al. 

[No.  14738.] 

(—  Ohio  St.  — ,  110  N.  E.  521.) 

Service -^Railroads '^Reasonableness  •^Service  at  a  loss, 

1.  A  provision,  whether  made  by  statute  or  order  of  a  Commission, 
which  fixes  rates  for  the  carriage  of  passengers  or  freight  by  a  railroad 
company,  is  to  be  distinguished  from  an  order  which  requires  it  to  fur- 
nish a  particular  facility  or  perform  a  duty  imposed  by  reason  of  the 
exercise  of  rights  and  franchises  which  it  has  acquired  from  the  state; 
the  fact  that  some  loss  would  result  from  compliance  with  the  latter 
does  not  in  and  of  itself  conclusively  establish  the  unreasonableness  of 
the  order,  but  is  an  important  element  to  be  considered  with  all  the 
other  facts  bearing  on  that  question. 

Evidence  —  Burden  of  proof  —  Railroads  •—  Compelling  continuance  of 
interurhan  service. 

2.  In  a  proceeding  before  the  Public  Utilities  Commission  to  com- 
pel a  railroad  company  to  continue,  on  a  portion  of  its  road,  an  inter- 

Headnotes  by  the  Court. 
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urban  Bcnrice,  which  it  haa  voluntarily  established  and  maintained  for 
many  years,  during  which  the  personal  and  business  relations  of  the 
people  of  the  communities  served,  relying  on  the  continuance  of  such 
service,  have  become  adjusted  thereto,  the  burden  of  showing  a  state 
of  facts  which  justify  the  discontinuance  of  the  service  is  on  the  com- 
pany. 
Bailroads -^  Regulation '^  Bight  of,  and  hy  whom -^  Reason  for  grant 
of  franchise.  • 

3.  The  franchises,  rights,  and  privileges  of  a  railroad  company  are 
granted  because  of  the  public  nature  of  the  business  carried  on  by  it; 
ths  resulting  benefits  to  the  public  constitute  the  consideration  of  the 
grant;  and  the  company,  while  exercising  such  rights  and  franchises,  is 
subject  as  to  its  state  business  to  state  regulation,  either  by  direct  stat- 
utory provision  or  by  an  administrative  body  authorized  to  act. 

C^mstiUitional  law '•^  Service '^  Order  for  continuance  of  interurhan 
service »^ Reasonableness'^ Due  process  of  law^ Equal  proteC' 
tion^- Talcing  property  without  compensation, 

4.  An  order  of  the  Public  Utilities  Commission  requiring  a  railroad 
company  to  continue  an  interurban  service  on  a  portion  of  its  road, 
imder  the  circumstances  of  this  case,  is  not  unlawful  or  unreasonable, 
and  is  not  a  denial  of  due  process  of  law  or  the  equal  protection  of  the 
laws,  or  a  taking  of  property  without  compensation. 

Appeal  and  review  —  Examination  of  record  •—  Findings  of  fact. 

5.  In  the  consideration  of  a  petition  in  error  filed  in  this  court  to 
reverse,  vacate,  or  modify  an  order  of  the  Public  Utilities  Commission 
on  the  ground  that  it  is  unlawful  or  unreasonable,  the  court  will  exam- 
ine the  entire  record  to  determine  whether  a  finding  of  facts  made  by 
the  Commission  is  so  involved  with  and  dependent  on  questions  of  law 
as  to  be  in  effect  a  decision  of  the  latter. 

[March  16,  1915.] 

Error  to  the  Public  Utilities  Commission  to  review  its  order 
requiring  the  Hocking  Valley  Railroad  Company  to  continue 
interurban  passenger  service  between  certain  points,  on  the  com- 
plaint of  John  E.  Hayes  and  other  residents ;  affirmed. 

Statement  by  Johnson,  J. : 

John  E.  Hayes  and  certain  other  citizens  residing  in  the  vicin- 
ity of  Jackson  and  Wellston,  in  Jackson  county,  Ohio,  filed  their 
complaint  before  the  Public  Utilities  Commission.  The  petition 
sets  forth  in  detail  the  interests  and  lines  of  business  in  which 
the  different  complainants  respectively  are  engaged,  each  show- 
ing that  his  business  is  of  such  a  character  as  to  be  closely  related 
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to  and  dependent  upon  the  transportation  facilities  referred  to 
thereafter  in  the  complaint 

It  is  alleged  that  the  defendant  in  the  year  1896  established 
a  line  of  railway  between  Hamden,  in  Vinton  county,  through 
the  city  of  Wellston  and  the  villages  of  Glen  Eoy  and  Coalton 
to  the  city  of  Jackson,  in  Jackson  county,  a  distance  of  about  15 
miles,  and  placed  in  operation  upon  said  line  of  railroad  electric 
cars  propelled  by  electric  motors;  that  certain  franchises  were 
given  by  Wellston  and  Jackson  to  operate  said  cars  over  certain 
streets  in  said  cities,  and  that  from  about  1896  the  company  con- 
tinued to  operate  electric  cars  between  the  points  above  referred 
to  up  to  the  time  of  the  filing  of  the  complaint,  and  was  then 
doing  so;  that  said  electric  car  service  is  used  by  the  complain- 
ants and  the  traveling  public  in  general  for  means  of  transporta- 
tion to  and  from  their  residences  and  places  of  business  in  said 
cities  and  villages,  and  at  numerous  points  at  and  near  the  line 
of  service  so  established;  that  at  all  times  since  the  date  of 
establishment  the  company  has  maintained  and  operated  a  line 
of  railway  and  the  electric  car  service,  and  that  the  general  pub- 
lic, recognizing  such  service  and  with  the  full  expectation  and 
understanding  that  the  same  would  be  continued,  has  established 
residences  and  business  places  and  occupations  at  various  points 
along  said  line  of  electric  car  service  and  expended  large  sums 
of  money  in  establishing  the  same,  and  that  the  workmen  em- 
ployed in  and  about  such  places  of  business  so  established  use  the 
electric  cars  for  transportation  to  and  from  their  work. 

It  is  alleged  that  the  defendant  had  a  schedule  in  operating 
electric  cars  on  the  railroad,  that  the  company  had  given  notice 
of  its  intention  to  discontinue  the  operation  of  electric  cars,  and 
that  if  the  service  is  discontinued  it  will  leave  the  traveling  pub- 
lic in  the  cities  of  Wellston  and  Jackson  and  the  villages  of 
Glen  Roy,  Coalton,  and  Hamden  without  sufficient  and  adequate 
service  for  the  purpose  of  reaching  their  various  places  of  busi- 
ness and  residences. 

In  the  answer  it  is  admitted  that  the  defendant  has  for  some 
time  maintained  electric  car  service  for  the  transportation  of 
persons  and  property ;  that  on  said  line  of  railway,  from  Hamden 
through  the  towns  named  to  Jackson,  the  defendant  has  hereto- 
fore operated  electric  cars,  and  that  said  electric  car  service  has 
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been  used  by  the  complainants  and  other  persons;  that  the 
schedule  set  forth  in  the  petition  is  the  one  upon  which  the  cars 
were  operated;  that  the  defendant  intends  to  discontinue  the 
operation  of  said  electric  cars  and  the  supplying  of  electricity  for 
light  and  power  purposes. 

Further  answering,  it  is  alleged  that  in  the  spring  of  1896 
what  was  known  as  the  Wellston  &  Jackson  Belt  Kailway  was 
completed  and  came  under  the  supervision  of  the  defendant. 
The  defendant  since  said  time  has  provided  steam  service  on  said 
road  for  handling  freight  and  certain  through  passenger  train 
service  between  Jackson,  Dundas,  and  Logan^  where  connections 
were  made  with  the  main  lines.  At  about  said  time  electric 
service  was  introduced  for  the  handling  of  local  passenger  traffic 
between  Jackson  and  Wellston,  and  was  later  extended  to  Ham- 
den.  About  the  year  1910  a  marked  falling  off  in  the  number  of 
passengers  carried  on  the  electric  lines  was  noticeable,  due  to  the 
almost  complete  eidiaustion  of  coal  in  the  several  mines  adjacent 
to  said  line.  Said  decrease  in  patronage  continued  throughout 
the  subsequent  years,  and  was  augmented  by  the  removal  from 
Jackson  county  of  large  numbers  of  men  formerly  employed 
about  the  mines,  and  said  electric  service  is  operated  solely  for 
the  convenience  of  a  few  commercial  travelers  or  other  people 
making  trips  to  and  from  Wellston  and  Jackson;  that  steam 
service  on  said  road  will  answer  all  requirements  of  the  traffic; 
that  the  board  of  directors  of  defendant  has  resolved  to  discon- 
tinue the  use  of  electric  car  service,  and  to  install  a  service  of 
cars  operated  by  steam  to  furnish  facilities  equal  to  that  provided 
by  the  defendant  on  any  other  of  its  lines  within  the  state ;  that 
the  operation  of  said  electric  car  service  for  the  last  three  or 
four  years  has  resulted  in  a  loss,  and  that  electric  service  is  not 
necessary,  and  steam  service  is  all  that  is  required. 

The  cause  was  heard  upon  evidence  by  the  Commission,  and 
on  June  24,  1914,  the  Commission,  after  a  finding  of  facts  here- 
inafter set  out,  made  the  following  order:  "It  is  therefore 
ordered  that  defendant  be  and  it  is  hereby  notified,  directed,  and 
required  to  establish  and  furnish  the  same  interurban  passenger 
service  for  the  benefit  and  use  of  the  public  on  its  leased  prop- 
erties between  Jackson  and  Hamden  on  the  schedule  for  such 
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service  that  was  in  effect  at  the  time  of  the  filing  of  this  com- 
plaint, or  upon  some  other  schedule  equally  efficient." 

These  proceedings  are  brought  to  reverse  this  order  of  the 
Commission. 

Appearances:  Wilson  &  Rector,  for  plaintiff  in  error; 
Timothy  S.  Hogan,  Atty.  Gen.,  Joseph  McGhee  and  Clarence  D. 
Laylin,  E.  E.  Eubanks  and  A.  E.  Jacobs,  for  defendants  in  error. 

Johnson,  J.,  delivered  the  opinion  of  the  court: 

[6]  The  judicial  article  of  the  Constitution,  as  recently 
amended,  after  defining  the  original  and  the  appellate  jurisdic- 
tion of  this  courtj  provides  that  it  shall  have  "such  revisory 
jurisdiction  of  the  proceedings  of  administrative  officers  as  may 
be  conferred  by  law."    Const,  art.  4,  §  2. 

Section  33  of  the  act  of  April  18,  1913  (103  O.  L.  804),  to 
create  the  Public  Utilities  Commission,  provides  in  effect  that 
such  jurisdiction  may  be  invoked  by  petition  in  error,  and  that 
a  final  order  of  the  Commission  shall  be  reversed,  vacated,  or 
modified  if  the  court  is  of  opinion  that  the  order  was  unlawful 
and  unreasonable.  In  order  to  give  full  validity  to  the  proceed- 
ings and  orders  of  the  Utilities  Commission,  it  was  necessary 
that  some  adequate  provision  for  their  judicial  review  should  be 
made;  because  if  an  administrative  order  results  in  the  taking 
of  property,  such  as  the  company  claims  results  in  this  case,  the 
defendant  must  not  be  denied  the  right  to  show  that  as  matter  of 
law  the  order  was  so  arbitrary,  unjust,  or  unreasonable,  as  to 
amount  to  a  deprivation  of  property  in  violation  of  the  Constitu- 
tion. Chicago,  M.  &  St.  P.  E.  Co.  v.  Minnesota,  134  U.  S.  418, 
33  L.  ed.  970,  3  Inters.  Com.  Eep.  209,  10  Sup.  Ct  Eep.  462, 
702. 

The  legislature  is  not  required  to  confine  such  revisory  juris- 
diction to  this  court,  but  would  be  authorized  by  §  4  of  article 
4  of  the  Constitution  to  confer  it  on  the  courts  of  common  pleas. 
By  the  provisions  of  the  Public  Utilities  act  all  of  the  powers  of 
the  Public  Service  Commission  are  conferred  on  its  successor. 
Full  provision  is  made  in  §§  524  et  seq..  General  Code,  for  notice 

to  the  defendant  of  the  filing  of  the  complaint,  and  of  the  time 
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and  place  of  hearing.  Full  opportunity  is  given  it  to  be  heard 
and  to  show  that  the  order  asked  fo^  is  unlawful  or  unreasonable. 
It  has  the  benefit  of  compulsory  process  to  require  the  attendance 
of  witnesses  to  testify  under  oath  and  to  secure  the  production  of 
documents.  Provision  is  made  for  the  taking  of  depositions  and 
for  a  certified  transcript  of  all  the  evidence,  findings,  and  orders. 
On  petition  in  error  here  it  leaves  for  consideration  the  conten- 
tion that  the  record  shows  that  the  order  of  the  Commission  was 
unlawful  or  unreasonable. 

The  court  in  Washington  ex  rel..  Oregon  E.  &  !N"av.  Co.  v. 
Tairchild,  224  U.  S.  610,  628,  66  L.  ed.  863,  869,  32  Sup.  Ct. 
Eep.  535,  539,  where  a  similar  administrative  order  was  under 
consideration,  say:  "This  necessitates  an  examination  of  the 
evidence,  not  for  the  purpose  of  passing  on  conflicts  in  the  testi- 
mony or  of  deciding  upon  pure  questions  of  fact,  but,  as  said  in 
Kansas  City  Southern  E.  Co.  v.  0.  H.  Albers  Commission  Co. 
223  XJ.  S.  573,  691,  66  L.  ed.  556,  565,  32  Sup.  Ct.  Eep.  316, 
from  an  inspection  of  the  ^entire  record,  including  the  evidence, 
if  properly  incorporated  therein,  to  determine  whether  what  pur- 
ports to  be  a  finding  upon  questions  of  fact  is  so  involved  with 
and  dependent  upon  such  questions  of  law  as  to  be  in  substance 
and  effect  a  decision  of  the  latter.' " 

Various  grounds  are  set  out  in  the  petition  in  error  in  this  case 
on  which  it  is  claimed  that  the  orders  complained  of  are  unlaw- 
ful and  unreasonable.  They  are  comprised  in  the  contentions 
of  the  company  hereinafter  referred  to.  It  is  urged  that  the 
findings  and  orders  are  against  the  manifest  weight  of  the  evi- 
dence. The  findings,  as  shown  by  the  entry  of  the  Commission, 
are:  That  the  defendant  has,  since  1896,  operated,  electrically 
propelled  cars  and  furnished  an  interurban  passenger  service  to 
the  public  over  its  leased  properties  between  Jackson  and  Ham- 
den,  Ohio,  a  distance  of  about  16  miles,  and  at  the  time  of  the 
filing  of  the  complaint  said  service  was  being  rendered  sub- 
stantially on  the  schedule  set  out  therein ;  that  by  reason  of  the 
establishment  and  maintenance  of  said  service  by  defendant, 
large  numbers  of  individuals,  firms,  and  corporations  were  in- 
fluenced in  the  establishment,  location,  maintenance,  and  opera- 
tion of  their  business  enterprises,  and  the  personal  and  business 

relations  of  the  various  communities,  individually  and  with  each 
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other,  were  and  have  become  and  are  now  adjusted  to  and  in  ac- 
cordance with  the  service  so  furnished ;  that  public  convenience, 
welfare,  and  necessity  require  that  defendant  continue  to  furnish 
the  service ;  that  the  defendant  has  not  shown  that  the  furnishing 
of  the  service  would  entail  any  financial  loss  upon  it,  or  that  the 
service  has  not  been,  or  will  not  be,  remunerative. 

We  have  carefully  examined  all  of  the  evidence  and  considered 
it  in  the  light  of  the  conflicting  claims  of  the  parties  with  refer- 
ence to  it,  and  we  are  not  able  to  say  that  the  findings  of  the  Com- 
mission are  against  the  evidence. 

It  is  clearly  shown  that  during  the  eighteen  years  while  the 
service  was  continued,  the  personal  and  business  relations  of  the 
communities  served  became  adjusted  in  the  manner  set  forth. 

It  is  conceded  by  counsel  on  both  sides  that  the  order  made  by 
the  Commission  does  not  require  that  the  interurban  service  be 
maintained  by  means  of  electricity.  No  particular  motive  power 
is  made  the  criterion  of  compliance  by  the  defendant  with  the 
order  of  the  Commission.  The  question  of  motive  power  is  thus 
left  for  the  determination  of  the  defendant  itself.  Therefore, 
the  only  question  left  relates  to  the  validity  of  the  order  requiring 
the  company  to  furnish  interurban  service.  The  defendant  con- 
tends that  the  regular  steam  train  schedule  between  the  points 
named  will  supply  all  the  needs  of  the  community,  and  that  to 
operate  interurban  service  would  be  a  source  of  constant  and 
increasing  financial  loss  to  it.  Its  position  is  that  it  will  have 
performed  its  duty  when  it  shall  install  a  service  of  cars  which 
will  furnish  transportation  facilities  equal  to  that  provided  by  it 
on  any  other  of  its  lines  in  the  state,  and  that  the  order  of  the 
Commission- requires  the  defendant  to  discriminate  unlawfully 
and  unreasonably  in  favor  of  the  points  named. 

As  to  the  sufficiency  of  the  proposed  substitute  service,  the 
witness  Sellers,  whose  testimony  disclosed  that  he  was  well  ac- 
quainted with  the  entire  situation,  testified  that  it  would  depend 
on  the  nature  of  the  service  and  whether  the  substituted  service 
would  make  stops  of  the  character  that  were  made  by  the  already 
established  service.  To  the  same  effect  was  other  evidence  in 
the  case. 

[2]  It  is  important  that  an  adequate  conception  should  be  had 
of  the  meaning  of  the  term  "interurban  service."  It  is  obvious 
P.U.R.1916A, 
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thkt  the  Comiuiasion  used  the  term  as  meaning  a  service  consist- 
ing of  cars  or  trains  which  are  run  more  frequently  than  any 
through  steam  passenger  service,  and  also  a  service  in  which 
frequent  stops  are  made,  so  that  patrons  need  not  walk  far  along 
the  line  to  arrive  at  the  nearest  stopping  place.  Such  a  service  is 
to  be  distinguished  from  the  ordinary  passenger  trains  of  steam 
railroads,  in  that  the  latter  do  not  stop  except  at  regular  stations 
located  in  cities  or  villages,  which  are  at  intervals  much  greater 
than  the  stops  which  the  evidence  shows  were  made  by  the  de- 
fendant on  the  portion  of  its  line  involved  in  this  proceeding. 
The  question  is  therefore  presented  whether,  in  view  of  the  fact 
that  the  personal  and  business  relations  of  these  communities  had 
become  adjusted  to  the  kind  of  transportation  service  known  as 
interurban  service,  as  distinguished  from  ordinary  steam  service, 
all  of  which  had  been  done  by  residents  in  those  communities  who 
had  relied  upon  the  fact  that  the  defendant  had  voluntarily 
entered  the  field  and  had  offered  to  furnish  and  had  furnished 
the  particular  service  referred  to,  the  defendant  can  now  with- 
draw or  discontinue  the  service,  while  still  retaining  its  corporate 
franchises  and  rights,  without  itself  assuming  the  burden  of  mak- 
ing a  showing  of  facts  which  justify  the  withdrawal  or  discon- 
tinuance. It  is  a  matter  of  common  knowledge  that  the  biisiness 
and  personal  relations  of  the  people  of  the  country  necessarily  be- 
come adjusted  to  its  transportation  facilities,  and  that  these 
constitute  a  very  important  factor  in  determining  the  direction 
and  scope  of  the*  development  of  particular  sections. 

It  is  not  shown  that  there  is  any  special  franchise  provision  or 
any  contract  by  which  the  defendant  expressly  agreed  to  render 
the  service  in  question.  Therefore,  the  order  of  the  Commission 
must  find  its  validity,  if  at  all,  by  reason  of  the  fact  that  the  de- 
fendant is  a  public  utility,  incorporated  and  organized  under  the 
laws  of  the  state,  and  that  while  exercising  the  rights  and  privi- 
leges accruing  to  it  as  such,  it  has  by  its  acts  and  conduct  created 
the  situation  found  by  the  Commission  to  exist ;  and  that  from 
this  situation  a  duty  is  imposed  upon  it  which  it  cannot  disregard 
in  the  absence  of  such  a  showing  on  its  part  as  above  indicated. 

[3]  It  is  well  established  that  the  benefits  which  result  to  the 
public  constitute  the  consideration  for  the  grant  by  the  state  of 
the  franchises,  rights,  and  privileges  held  and  exercised  by  a  rail- 
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road  company,  and  that  their  acceptance  by  the  company  imposes 
on  it  the  obligation  to  operate, the  railroad  which  it  was  incorpo- 
rated to  construct,  when  constructed,  and  of  doing  so  in  the 
manner  and  for  the  purpose's  contemplated  in  its  charter.  One  of 
the  obligations  thus  imposed  is  to  so  operate  its  trains  that  they 
will  reasonably  serve  the  needs  of  the  public. 

The  courts  in  Atlantic  Coast  Line  E.  Co.  v.  North  Carolina 
Corp.  Commission,  206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep. 
585,  11  Ann.  Cas.  398,  said:  "The  elementary  proposition  that 
railroads  from  the  public  nature  of  the  business  by  them  carried 
on  and  the  interest  which  the  public  have  in  their  operation  are 
subject,  as  to  their  state  business,  to  state  regulation,  which  may 
be  exerted  either  directly  by  the  legislative  authority  or  by  ad- 
ministrative bodies  endowed  with  power  to  that  end,  is  not  and 
could  not  be  successfully  questioned  in  view  of  the  long  line  of 
authorities  sustaining  that  doctrine." 

In  Gates  v.  Boston  &  N.  Y.  Air  Line  R.  Co.  53  Conn.  342,  5 
Atl.  699,  it  is  said:  "It  is  true  that  the  charter  is  permissive  in 
its  terms,  and  properly  no  obligation  rests  upon  the  corporation 
to  construct  the  railroad  .  •  •  when  that  option  has  been 
made,  and  the  corporation,  .  •  •  has  commenced  to  operate 
the  road  under  the  granted  powers,  thereby  inducing  the  public 
to  rely,  in  their  personal  and  business  relations,  upon  that  state 
of  affairs ;  by  so  accepting  and  acting  upon  the  chartered  powers 
a  contract  exists  to  carry  into  full  effect  the  objects  of  the  charter. 
.  .  .  Having  exercised  those  powers,  the  corporation  has  no 
right  against  the  will  of  the  state  to  abandon  the  enterprise." 

[1,  4]  The  defendant,  however,  contends  substantially  that  in 
spite  of  the  state  of  facts  shown  in  the  record,  as  to  the  adjust- 
ment of  the  community  relations  to  the  service,  the  conditions  in 
the  communities  had  so  changed  at  the  time  the  complaint  was 
filed  that  the  present  needs  do  not  require  that  the  service  be 
maintained;  that  electric  service,  considered  as  a  separate  opera- 
tion, is  conducted  at  a  loss,  and  that  the  enforced  continuance  of 
the  service  would  be  a  discrimination  against  other  communities 
served  by  the  defendant  which  would  not  enjoy  similar  advan- 
tages. Defendant  offered  testimony  tending  to  show  that  it  would 
be  necessary  to  install  new  equipment  at  considerable  expense, 
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which  could  be  operated  only  at  a  loss  if  it  is  required  to  continue 
the  electric  service. 

So  far  as  the  matter  of  the  electric  service  is  concerned,  that  is 
eliminated  by  the  concessions  of  counsel  on  both  sides  that  such 
service  is  not  required  by  the  order  of  the  Commission.  So  far 
as  the  changed  conditions  and  the  lessening  demands  are  con- 
cerned, the  witness  Connors,  called  by  the  defendant,  testified 
that  there  had  been  a  decrease  in  the  number  of  passengers,  but 
was  not  able  to  give  the  extent  to  which  this  had  gone.  He  stated 
that  it  was  true,  in  a  general  way,  but  said :  "I  havenH  the  fig- 
ures, but  if  estimates  will  answer  I  can  give  an  estimate,  if  not  I 
will  get  the  figures." 

It  was  then  suggested  by  a  member  of  the  Commission,  which 
suggestion  was  a^eed  to  by  the  witness,  that  a  detailed  statement 
showing  the  condition  in  relation  to  the  traffic,  which  would  dis- 
close the  facts  with  reference  to  the  matter  testified  to  by  the  wit- 
ness, should  be  produced.  Counsel  for  the  Commission  state  in 
their  brief  and  at  the  bar  that  the  statement  was  never  furnished, 
and  that  the  general  statement  by  Mr.  Connors  was  all  the  testi- 
mony touching  the  subject,  and  we  find  on  denial  of  that  state- 
ment in  the  brief  of  opposite  counsel.  We  have  not  found  in  the 
record  anything  to  contradict  this  claim. 

It  is  undoubtedly  true  that  the  question  whether  or  not  the 
interurban  service  is  a  paying  service  should  be  considered  with 
respect  to  its  bearing  on  the  question  whether  the  public  neces- 
sities require  such  service.  The  presumption  is  that  where  there 
is  such  a  condition  and  such  demand  for  the  service  as  to  amount 
to  public  necessity,  the  rendering  of  the  service  would  not  result 
in  loss.  The  finding  of  the  Commission  was  that  the  defendant 
had  not  shown  that  the  furnishing  of  the  service  will  entail  loss 
upon  it,  and  the  finding  was  that  the  public  convenience,  welfare, 
and  necessity  require  the  continuance  of  the  service. 

Much  testimony  was  offered  touching  this  question,  and,  as 
already  indicated,  we  are  not  able  to  say  from  an  analysis  of  it 
that  the  finding  of  the  Commission  was  not  sustained  by  the  evi- 
dence. 

Under  the  state  of  facts  shown  by  the  testimony  and  found  by 
the  Commission,  the  presumption  is  that  there  is  a  present  neces- 
sity for  the  continuance  of  the  service  which  has  been  in  existence 
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for  about  eighteen  years,  in  the  absence  of  a  showing  by  the 
defendant  to  the  contrary. 

In  Colorado  &  S.  E.  Co.  v.  State  K.  Commission,  54  Colo.  64, 
129  Pac.  506,  the  company  discontinued  the  service  over  a  cer- 
tain division,  about  16  miles  in  length,  on  the  ground  that  because 
of  heavy  grades  and  curves  operation  of  trains  was  attended  with 
severe  loss.  On  the  other  hand,  it  appeared  that  deprivation  of 
this  service  inflicted  greater  loss  on  the  people  of  the  community 
affected.  On  this  point  the  court  say :  "At  the  time  it  purchased 
the  South  Park  System  it  purchased  other  lines.  ...  It  has 
not  surrendered  its  franchise,  and  continues  in  the  enjoyment  of 
all  its  corporate  rights.  It  does  not  claim  that  the  service  ordered 
[by  the  Commission]  is  more  than  sufficient  to  accommodate  the 
traffic  between  Denver  and  Leadville.  In  such  circumstances,  the 
question  of  loss  must  be  considered  in  connection  with  its  duties 
and  the  productiveness  of  its  corporate  business  as  a  whole." 

At  page  94  of  54  Colo.,  in  the  opinion  it  is  said:  "Of  course, 
that  a  service  ordered  will  entail  a  loss  is  a  circumstance  to  con- 
sider in  determining  the  reasonableness  of  the  order;  but  a 
common  carrier  cannot  successfully  complain  that  a  loss  will  thus 
be  occasioned  when  it  appears  that  the  ordered  service  requires 
nothing  more  than  necessary  transportation  facilities." 

In  Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Corp.  Com- 
mission, supra,  the  carrier  was  ordered  by  the  Commission  to 
arrange  its  schedule  so  that  one  of  its  passenger  trains  would 
make  conriections  with  a  certain  passenger  train  on  another  line 
at  a  given  point.  The  company  contended  that  on  account  of 
other  connections  made  by  the  train  in  question  that  train  could 
not  be  operated  so  as  to  make  the  required  connection,  and  that 
thus  the  order  would  require  the  operation  of  an  additional  train. 
The  company  objected  to  this  on  the  ground  that  the  public  con- 
venience did  not  require  the  additional  facility ;  and,  second,  that 
it  would  entail  a  daily  pecuniary  loss. 

It  will  be  observed  that  in  that  case  the  requirement  was  that 
facilities  additional  to  those  already  in  existence  be  furnished, 
while  here  the  order  requires  the  maintenance  of  existing  service 
or  its  equivalent.  The  court  sustained  the  Commission  and  held 
that  its  order  was  not  inherently  unjust  and  unreasonable  because 
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the  riiBning  of  such  train  would  impose  some  pecuniary  loss  on 
the  company. 

Mr.  Justice  White  said:  "This  proposition  is  based  on  the 
hypothesis  that  the  order,  by  necessary  intendment,  directed  the 
Coast  Line  to  operate  an  additional  train,  although  such  train 
could  not  be  operated  without  a  daily  pecuniary  loss.  •  .  . 
The  contention  is  that  the  fact  that  some  loss  would  result  from 
the  requirement  that  the  extra  train  be  operated,  in  and  of  itself, 
conclusively  establishes  the  unreaaonableness  of  the  order." 

After  conceding  that  if  a  scheme  of  maximum  rates  was  im- 
posed by  state  authority,  as  a  whole  adequately  remimerative,  and 
yet  that  some  of  such  rates  were  so  unequal  as  to  exceed  the  flex- 
ible limit  of  judgment  which  belongs  to  the  power  to  fix  rates, 
that  is,  transcended  the  limits  of  just  classification  and  amounted 
to  the  creation  of  favored  class  or  classes  whom  the  carrier  was 
compelled  to  serve  at  a  loss,  to  the  detriment  of  other  class  or 
classes  upon  whom  the  burden  of  such  loss  would  fall,  such  legis- 
lation would  be  so  inherently  unreasonable  as  to  constitute  a 
violation  of  the  due  process  and  equal  protection  clauses  of  the 
14th  Amendment,  the  court  further  say :  "Let  it  also  be  conceded 
that  a  like  repugnancy  to  the  Constitution  of  the  United  States 
would  arise  from  an  order  made  in  the  exercise  of  the  power  to 
fix  a  rate  when  the  result  of  .the  enforcement  of  such  order  would 
be  to  compel  a  carrier  to  serve  for  a  wholly  inadequate  compensa- 
tion a  class  or  classes  selected  for  legislative  favor,  eresi  if,  consid- 
ering rates  as  a  whole,  a  reasonable  return  from  the  operation  of 
its  road  might  be  received  by  the  carrier.  Neither  of  these  con- 
cessions, however,  can  control  the  case  in  hand,  since  it  does  not 
directly  involve  any  question  whatever  of  the  power  to  fix  rates 
.  .  .  but  is  concerned  solely  with  an  order  directing  a  carrier 
to  furnish  a  facility  which  it  is  a  part  of  its  general  duty^to  fur- 
nish for  the  public  convenience.  The  distinction  between  an 
order  relating  to  such  a  subject  and  an  order  fixing  rates  .  •  . 
is  apparent.  This  is  so  because  as  the  primal  duty  of  a  carrier 
is  to  furnish  adequate  facilities  to  the  public,  that  duty  may  well 
be  compelled,  although  by  doing  so  as  an  incident  some  pecimiary 
loss  from  rendering  such  service  may  result  It  follows,  therefore, 
that  the  mere  incurring  of  a  loss  from  the  performance  of  such  a 
duty  does  not  in  and  of  itself  necessarily  give  rise  to  the  conclu- 
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sion  of  unreasonableness.  •  .  •  Of  course,  the  fact  that  the  fur* 
nishing  of  a  necessary  facility  ordered  may  occasion  an  incidental 
pecuniary  loss  is  an  important  criterion  to  be  taken  into  view  in 
determining  the  reasonableness  of  the  order,  but  it  is  not  the  only 
one.  As  the  duty  to  furnish  necessary  facilities  is  coterminous 
with  the  powers  of  the  corporation,  the  obligation  to  discharge 
that  duty  must  be  considered  in  connection  with  the  nature  and 
productiveness  of  the  corporate  business  as  a  whole,  the  character 
of  the  services  required,  and  the  public  need  for  its  performance." 

In  Missouri  P.  E.  Co.  v.  Kansas,  216  U.  S.  262,  54  L.  ed.  472, 
30  Sup.  Ct.  Bep.  330,  the  principle  announced  in  the  Atlantic 
Coast  Line  Case  was  reaffirmed.  The  Missouri  Pacific  Case  in- 
volved an  order  which  directed  the  railroad  company  to  run  a 
regular  passenger  train  over  its  line  instead  of  a  mixed  passenger 
and  freight  train.  The  company  objected  that  the  service  could 
not  be  rendered  without  a  loss.  The  court  say:  ^'When  the  con- 
troversy here  presented  is  properly  analyzed,  the  first  and  pivotal 
question  arising  is  whether  the  order  complained  of  did  anything 
more  than  command  the  railroad  company  to  perform  a  service 
which  it  was  incumbent  upon  it  to  perform  as  the  necessary  result 
of  the  possession  and  enjoyment  of  its  charter  powers.'' 

It  was  also  held  that  the  order  was  not,  even  if  such  train  is 
run  at  a  loss,  a  deprivation  of  property  without  due  process  of 
law  or  a  taking  of  property  for  public  use  without  compensation, 
nor  was  such  an  order  an  unreasonable  exercise  of  governmental 
control. 

It  must  not  be  overlooked  that  a  requirement,  whether  made  by 
a  statute  or  by  the  order  of  a  Commission,  which  denies  a  railroad 
company  proper  compensation  for  the  carriage  of  passengers  or 
freight,  is  entirely  different  from  an  order  which  compels  the 
railroad  company  to  perform  duties  to  the  public  which  are  im- 
posed upon  it  by  reason  of  its  exercise  of  the  franchise,  rights, 
and  privileges  which  it  has  acquired  from  the  state.  We  think  it 
must  be  conceded  that  in  a  case  of  this  character  it  would  not  be 
necessary  for  the  defendant,  in  order  to  justify  a  withdrawal  of 
the  service,  to  show  that  such  a  service  entails  a  pecuniary  loss 
upon  its  railroad  operated  as  a  whole.  There  is  a  distinction  be- 
tween withdrawal  from  a  service  of  this  character  and  from  such 
a  service  as  is  offered  to  all  other  communities  served  by  the  car- 
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rier.  Where  there  is  a  special  service,  such  as  the  interurban 
service  involved  in  this  case,  the  loss,  if  it  were  shown  on  the  par- 
ticular operation,  is  entitled  to  consideration  in  the  manner  above 
indicated. 

We  are  not  constrained  to  think,  however,  that  this  rule  should 
have  conclusive  eflFect  in  connection  with  the  facts  shown  in 
this  case.  Here  the  public  needs  were  created  and  grew  up  in 
view  of  the  voluntary  action  of  the  defendant  itself.  The  finding 
of  the  Commission  is  that  the  public  necessity  still  exists.  An 
unusual  and  abnormal  situation  was  developed  under  the  lead  of 
the  defendant.  The  moving  by  the  people  away  from  central 
points  to  places  scattered  along  the  line  of  the  defendant,  and  all 
of  the  things  pointed  out  in  the  testimony  and  the  findings,  being 
done  while  the  people  relied  upon  the  continuance  of  the  volun- 
tary service  by  the  defendant,  present  a  situation  which  clearly 
estops  it  from  invoking  the  rule  above  stated. 

Counsel  for  the  railroad  company  urge  that  the  case  of  Dela- 
ware, L.  &  W.  K.  Co.  V.  Van  Santwood  (D.  0.)  216  Fed.  252, 
declares  the  principles  which  should  rule  this  case.  It  was  there 
held  that  where  a  railroad  company  discontinued  two  trains  a  day 
each  way  and  was  ordered  by  the  Service  Commission  to  restore 
them,  and  it  appeared  that  the  people  residing  in  the  terminal 
cities  were  amply  served  without  it,  the  question  of  the  right  of 
the  Commission  to  order  the  trains  restored  depended  on  whether 
the  convenience  and  necessities  of  the  residents  of  certain  small 
intervening  towns  demanded  the  restoration  and  operation  of  the 
trains  in  question,  and  that  where  two  steam  trains  a  day  each 
way  were  run,  which  reasonably  served  the  convenience  and  sup- 
plied the  reasonable  necessities  of  four  small  intervening  points, 
the  residents  of  which  also  had  the  convenience  of  a  through  in- 
terurban trolley  line,  complainant  would  be  considered  as  having 
performed  its  whole  duty  to  the  public,  and  could  not  be  com- 
pelled by  the  Public  Service  Commission  to  operate  two  trains 
over  the  road  each  way  per  day  at  a  net  loss  of  over  $8,000  per 
annum.  After  showing  that  a  number  of  trains  were  run  each 
day  between  the  points  named  in  the  complaint,  the  gross  re- 
ceipts of  each  day,  and  the  existence  of  a  trolley  line  between 
some  of  the  points,  the  court  recites  the  gross  revenues  of  the  de- 
fendant prior  to  the  existence  of  the  trolley  line.    It  is  said  in  the 
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opinion:  ^^It  seems  to  me  that  when  steam  trains  enough  are  mn 
between  the  city  of  Oswego  and  the  city  of  Syracuse  to  accommo- 
date and  serve  the  necessities  of  the  people  of  those  cities  and  the 
intervening  city  of  Fulton,  and  two  steam  trains  per  day  each  way 
are  run  which  reasonably  serve  the  convenience  and  supply  the 
reasonable  necessities  of  the  four  small  intervening  points,  and 
these  people  also  have  the  convenience  of  the  trolley  line  as  de- 
scribed, the  complainant  has  performed  its  whole  duty  to  the 
public.'' 

We  think  that  the  situation  in  this  case  is  so  substantially  dif- 
ferent from  the  situation  described  by  the  court  in  the  case  re- 
f  erred  to  as  to  clearly  distinguish  it. 

The  order  complained  of  will  be  affirmed. 

Order  affirmed. 

!N'ichols,  Ch.  J,,  and  Wanamaker  and  Matthias^  JJ.^  concur. 
Jones,  J.,  not  participating. 


PBNNSTIiVAXIA  PUBIilO  6KRVICE  OOMHISSION. 

JOHN  F.  STICKELL  et  al. 

V. 

BELL  TELEPHONE  COMPANY  OF  PENNSYLVANIA, 

[Complaint  Docket  No.  812.] 

Intercorporate  relations  —  Telephones  —  Operating  agreement  —  Beti' 
eonableness, 

1.  A  contract  for  the  operation  of  the  lines  of  a  rural  telephone 
association  from  the  exchange  of  a  telephone  company  may  properly 
provide  that  all  instruments  used  shall  be  approved  by  the  company  and 
that  the.  lines  and  instruments  will  be  connected  solely  with  its  system. 

Service-^ Telephone ^^Biseontinuance"^ Breach  of  contract. 

2.  A  telephone  company  operating  through  its  exchange  the  lines 
of  a  mral  telephone  association  may  discontinue  such  service  where  the 
association  equips  its  instruments  with  a  knife  switch  permitting  con- 
nection with  the  lines  of  a  rival  company  to  the  exclusion  of  the  operat- 
ing company,  in  violation  of  the  operating  contract  requiring  all  instru- 
ments used  by  the  association  to  be  approved  by  the  operating  company 
and  all  connections  to  be  made  solely  with  its  system. 

[November  16,  1915.]  . 
P.U.R.1916A. 
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Petitiok  for  an  order  directing  the  Bell  Telephone  Company 
to  re-establish  connections  with  the  lines  of  a  rural  telephone 
association  at  Greencastle;  dismissed. 

Appearances :  Charles  Walter  representing  the  complainants ; 
Franklin  Briggs  representing  the  respondent. 

Rilling,  Commissioner:  The  contract  complained  of  in  this 
case  was  made  August  31,  1910,  and,  being  prior  to  the  enact- 
ment of  the  Public  Service  Company  law,  could  only  be  changed 
by  the  Commission  if  the  conditions  which  are  sought  to  be 
changed  are  of  such  a  character  as  are  included  in  the  powers  of 
the  Commission  delegated  to  it  under  and  by  virtue  of  the  exer- 
cise of  the  police  powers  vested  in  it  by  the  act  of  1913.  We  do 
not  express  any  opinion  as  to  the  right  of  the  Commission  to 
change  the  terms  of  said  contract  complained  of,  for  the  reason 
that  the  conclusion  we  have  hereinafter  arrived  at  renders  it  un- 
necessary, 

[1]  The  complaint  in  this  case  raises  but  a  single  question, 
and  that  is  as  to  the  reasonableness  of  two  provisions  of  the  con- 
tract between  the  parties,  attached  to  the  complaint  and  marked 
^'exhibit  A,"  and  the  said  question  arises  as  follows : 

The  complainants  are  members  of  a  rural,  unincorporated  tele- 
phone company  in  Franklin  county,  each  member  owning  his  own 
individual  telephone. 

As  such  members  they  collectively  entered  into  the  contract 
attached  to  the  complainants'  complaint,  and  marked  "exhibit  A," 
whereby  it  was  agreed  that  the  line  of  the  complainants  should 
be  connected  with  the  line  of  the  respondent  company  at  or  near 
the  borough  line  of  Greencastle,  in  said  Franklin  county,  so  that 
all  of  the  telephones  on  said  rural  line,  of  which  the  complain- 
ants are  members,  should  be  operated  by  and  through  the  ex- 
<;hange  of  the  respondent  located  at  Greencastle. 

In  the  said  contract  there  are  two  provisions  as  follows: 

(H)  Use  no  equipment  not  approved  by  the  company. 

(I)  Connect  their  lines  and  instruments  solely  with  the  com- 
pany's system,  and  use  the  same  only  as  herein  stated  and  in 
no  instance  for  performing  any  service  in  competition  with  serv- 
ice which  the  company  may  undertake  to  perform. 

While  the  oompladnants'  rural  line  was  connected  with  the  re- 
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spondent's  line  in  pursuance  to  said  agreenient,  the  said  complain- 
ants, each  owning  their  own  individual  telephone,  attached  the 
said  telephone  to  a  contrivance  in  the  nature  of  a  knife  switch, 
so-called, which  was  so  arranged  that  by  throwing  said  switch 
one  way  the  telephone  of  complainants  was  connected  with  the 
line  of  the  respondent  company,  and  by  throwing  the  switch 
the  other  way,  it  was  connected  with  the  line  of  the  Cumber- 
land Valley  Telephone  Company,  a  competing  telephone  line. 
It  was  not  possible,  however,  by  means  of  this  switch  to  transfer 
messages  from  one  telephone  system  to  the  other.  Neither  was 
it  possible  to  use  the  telephone  in  connection  with  one  system 
while  it  was  connected  with  the  other. 

It  is  the  attaching  of  this  switching  contrivance  by  the  com- 
plainants to  their  respective  telephones,  and  thereby  enabling 
them  to  use  their  said  telephone  with  two  separate,  competing 
telephone  systems,  that  the  respondent  company  objected  to,  and 
in  pursuance  to  another  provision  of  its  contract,  discontinued 
its  service  with  the  complainants,  and  it  is  for  the  discontinu- 
ance of  this  service  that  the  complainants  filed  their  complaint, 
alleging  that  the  said  provisions  in  said  contract  hereinbefore 
stated  are  unreasonable,  and  therefore  the  respondent  company 
should  be  required  to  carry  out  its  said  contract  and  continue  its 
connection  and  service  with  the  complainants'  telephone,  notwith- 
standing the  fact  that  such  switch  attachment  has  been  connected 
with  the  telephone  of  the  complainants  in  their  respective  houses. 

[2]  We  are  of  the  opinion  that  the  conditions  of  the  contract 
complained  of  in  this  case  are  not  unreasonable,  and  that  the 
said  respondent  company  acted  within  its  rights  when  it  dis- 
connected the  complainants'  service  for  the  violation  of  the 
said  conditions. 

We  should  bear  in  mind  that  a  telephone  system  must  be  con- 
sidered as  a  whole,  in  which  every  subscriber  or  user  is  interested, 
and  that  every  subscriber  or  patron  to  a  telephone  system  has 
certain  rights  to  which  he  is  entitled,  and  is  under  certain  duties 
and  obligations.  He  has  the  right  to  have  good  service,  and  in 
order  to  have  such  service  he  has  a  right  to  communicate  with 
and  have  proper  communication  with  every  other  telephone  on 
the  system  under  reasonable  conditions.  That  is  what  he  pays  his 
telephone  rentals  for.    He  should  likewise  place  and  keep  his 

P.U.R.1916A. 


Digitized  by 


Google 


STICKELL  V.  BELL  TELEPH.  CO.  1079 

telephone  at  the  proper  disposal  of  the  other  patrons  of  the  com- 
pany, and  anj^hing  or  condition  that  may  interfere  with  or  im- 
pair the  service  works  an  injury  not  only  to  himself,  but  also  to 
all  those  desiring  to  communicate  with  him. 

This  cannot  be  better  illustrated  than  in  the  present  case. 
One  of  the  complainants  is  a  practicing  physician.  In  fact,  he 
seems  to  be  the  person  who  originated  this  switch  contrivance. 
Suppose  there  is  a  case  of  sudden,  severe  illness  or  an  accident, 
and  the  doctor's  immediate  services  are  required;  the  party  re- 
quiring such  service  calls  for  the  doctor  by  telephone,  and  at  that 
particular  moment  the  switch  is  so  set  that  the  doctor  is  communi- 
cating on  the  other  system,  and  the  central  office  cannot  get  into 
proper  connection  with  the  complainant's  office,  and  so  informs 
the  party  seeking  to  communicate  with  the  doctor.  This  person 
does  not  know  what  the  trouble  is,  having  no  knowledge  of  the 
switch  contrivance,  and  is  obliged  to  seek  elsewhere  for  profes- 
sional aid,  and  we  cannot  tell  under  such  conditions  what  injury 
may  result  therefrom. 

This  .switching  connection  may  be  of  some  service  and  con- 
venience to  the  complainants,  but  that  convenience  may  be  pro- 
vided for  by  the  installing  of  another  telephone  at  a  compara- 
tively small  expense;  and,  under  the  circumstances  in  this  case, 
we  believe  that  if  there  is  to  be  any  inconvenience  in  order  to  give 
the  complainant  the  use  of  two  telephone  systems,  such  incon- 
venience should  be  borne;  not  by  the  innocent  patron,  but  by  the 
complainant  himself. 

The  question  involved  in  this  case  has  been  decided  in  several 
instances;  particularly  in  the  case  of  Qerber  v.  Meriden  Mut. 
Teleph.  Co.  decided  by  the  Public  Utilities  Commission  of  Kan- 
sas, under  like  conditions. 

We  are  therefore  of  the  opinion  that  the  conditions  complained 
of  by  the  complainants  in  said  contract  attached  to  the  bill  of 
complaint  are  reasonable  and  proper,  and  that  the  respondent 
acted  within  its  rights  in  disconnecting  the  service  of  the  com- 
plainants for  the  violation  of  said  conditions,  and  that  the  cam* 

plaint  in  this  case  be  dismissed* 
P.U.B.19iaA. 
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PENNSYLVANIA  PUBLIC  SERVICE  COMMj^SION. 

PITTSBURGH  STEEL  COMPANY 

V. 

PITTSBURGH  &  LAKE  ERIE  RAILROAD  COMPANY  et  al. 

[Complaint  Docket  No.  362.] 

Commissions  —  Jurisdiction  —  Powers   and   functions  —  Reparation  — 
Approval  of  agreement. 

The  Pennsylvania  Commission  has  no  power  to  approve  repara- 
tion agreed  upon  between  ihe  raihroads  and  the  shipper  before  the  hear- 
ing of  a  complaint,  where  the  complaint  does  not  ask  for  reparation 
and  there  is  nothing  before  it  which  would  enable  it  to  determine  what 
reparation,  if  any,  ought  to  be  made  as  required  by  §  5  of  article  V. 
of  the  act  of  July  26,  1913,  which  contemplates  a  hearing,  a  determina- 
tion that  the  rates  charged  were  unjust,  and  a  finding  based  upon  such 
facts. 

[October  6,  1915.] 

Complaint  that  railroads  had  collected  unreasonable  and  dis- 
criminatory rates  upon  a  shipment  and  higher  than  rates  quoted; 
dismissed  upon  withdrawal  of  complaint. 

Pennypacker,  Commissioner :  The  power  of  the  Commission 
with  respect  to  reparation  is  found  in  §  5  of  article  V.  of  the  act 
of  July  26,  1913,  which  provides:  "If  after  hearing  .  .  . 
the  Conmiission  shall  determine  that  any  rates  which  have  been 
collected  .  .  •  were  unjust  and  unreasonable  or  unjustly  dis- 
criminatory or  unduly  or  unreasonably  preferential;  or  in  like 
manner  shall  find  that  the  rates  so  collected  are  in  excess  of  the 
rates  contained  in  the  tariffs  .  •  •  on  file  or  posted  •  •  • 
the  Commission  shall,  upon  petition,  have  the  power  and  au- 
thority to  make  an  order  for  reparation."    [Laws  1913,  p.  1405.] 

It  is  further  provided :  "The  Commission  shall  state  in  said 
order  the  exact  amount  to  be  paid  as  well  as  its  findings  upon 
pertinent  questions  of  fact."  It  is  plain  that  this  legislation 
contemplates  a  hearing,  a  determination  that  the  rate  is  unjust, 
and  that  the  facts  upon  which  the  finding  is  ba^ed  shall  be  set 
forth  in  the  order.  In  the  present  case  there  was  no  hearing,  the 
complaint  having  been  withdrawn  by  the  complainant  after  a 
satisfactory  arrangement  had  been  made  between  the  parties. 

P.U.R.1916A. 
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The  complaint  did  not  ask  for  reparation,  and  there  is  nothing 
before  the  Commission  which  would  enable  it  to  determine  what 
reparation,  if  any,  ought  to  be  made. 

The  Commission  is  therefore  unable  to  approve  the  proposed 
reparation* 


P£NNSTIiVANIA  PUBmC  SERVICG  OOMMISSIOX. 

JOHN  0.  ULRICH 

v. 

EASTERN  PENNSYLVANIA  LIGHT,  HEAT,  &  POWER 

COMPANY. 

[Complaint  Docket  No.  481»  1915.] 

Service  —  Oas  —  Extenaiona  —  Nonconipenaatary  oonditUma. 

A  public  aeryice  company  may  be  required  to  make  reasonable 
extensions,  although  not  compensatory,  since,  having  a  monopoly,  it 
cannot  treat  performance  of  only  the  most  profitable  part  of  the  service 
as  a  compliance  with  its  duty. 

[November  23,  1916.] 

Petition  for  extensions  of  gas  mains  350  feet  along  Lafayette 
street  in  the  borough  of  Tamaqna;  company  required  to  extend 
service  to  supply  applicant  estimated  to  require  $10  worth  of  gas 
a  month  and  any  of  thirteen  residents  who  might  apply  for 
service. 

Appearances:  J.  O.  Ulrich  representing  the  complainant; 
Otto  E.  Farquhar  representing  the  respondent. 

Pennypacker,  Commissioner:  The  borough  of  Tamaqua  has 
a  population  of  about  12,000  persons.  In  it  Lafayette  street 
runs  east  and  west,  and  Pitts  street,  north  and  south.  Along  the 
south  side  of  Lafayette  street  are  the  tracks  of  the  Philadelphia 
&  Beading  Bailway  Company*  On  the  north  side  of  Lafayette 
street,  350  feet  from  Pitts  street,  the  complainant  has  a  print- 
ing eetablishment  in  which  job  printing  is  done  and  a  weekly 
newspaper  is  published.  It  has  been  in  existence  for  about  six 
years,  and  it  employs  six  men.     Between  it  and  Fittis  street  there 

are  on  the  north  side  thirteen  houses,  and  on  the  south  side  there 
P.U.K.1916A. 
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is  also  one  house.  The  printing  plant  is  two  blocks  from  the 
main  street  of  the  town.  Lafayette  street  is  an  unpaved  dirt 
street. 

The  respondent  is  a  light,  heat,  and  power  company  supply- 
ing a  territory  which  includes  the  whole  of  Schuylkill  and  a 
part  of  Northumberland  county.  By  merger  it  absorbed  a  gas 
company  which  has  a  monopoly  of  supplying  light  in  the  borough 
of  Tamaqua  It  has  a  main  on  Pitts  street.  It  has  another  on 
Clay  street,  parallel  with  Lafayette  street,  two  blocks  away.  It 
has  another  on  Lafayette  street,  which  approaches  from  the  west 
to  within  425  feet  of  the  plant  of  the  complainant,  but  between 
this  point  and  Pitts  street  no  pipes  are  laid. 

The  complainant  in  his  petition  asks  that  the  respondent  may 
be  directed  "to  furnish  and  maintain  such  service  as  may  be 
sufficient  to  supply  gas  for  the  accommodation  of  his  printing 
establishment." 

The  respondent  objects  to  being  required  to  lay  this  addi- 
tional main  on  the  ground  that  it  would  not  be  compensatory. 
It  is  estimated  that  the  cost  including  a  sum  required  to  be  paid 
to  the  borough  upon  opening  the  street  would  be  from  $500  to 
$575.  The  respondent  has  indicated  a  willingness  to  lay  the 
main  if  the  people  make  deposits  of  cash  with  it  sufficient  to 
guarantee  the  outlay,  and  has  sought  to  ascertain  how  many  were 
willing  without  much  success.  On  the  21st  of  July,  1915,  it 
made  a  proposition  to  the  complainant  in  effect  that  he  pay  the 
expense  of  getting  a  permit  from  the  borough  (about  $195) ; 
that  he  pay  the  the  cost  of  the  extension  of  the  gas  main  which 
it  should  lay  to  be  treated  as  a  payment  for  the  gas  he  should 
consume  in  eighteen  months ;  that  if  the  gas  so  consumed  should 
not  equal  the  amount  of  the  deposit,  the  difference  to  be  forfeited 
to  it,  and  that  if  the  amount  consumed  should  exceed  the  deposit, 
he  to  pay  the  excess.  This  manifestly  one-sided  and  unfair 
proposition  was  rejected,  and  the  matter,  after  repeated  attempts 
at  an  amicable  settlement,  is  now  before  the  Coromission  for  its 
determination. 

The  rights,  powers,  and  privileges  which  are  conferred  upon 
public  service  companies  are  likewise  accompanied  with  duties 
and  obligations.  It  is  a  part  of  the  contract  with  the  common- 
wealth that  they  should  perform  the  service  undertaken.  That 
P.U.R.1916A. 
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service  must  be  regarded  with  some  breath  of  view.  The  under- 
taking is  to  perform  the  Service  as  a  whole.  The  public  service 
company  cannot  be  permitted,  holding  a  monopoly  as  it  often 
does,  to  select  the  most  profitable  parts  of  the  service,  and,  sup- 
plying them,  treat  such  performance  as  a  compliance  with  its 
duty.  While  that  which  is  unreasonable  will  not  be  required 
of  it,  and  care  will  always  be  taken  to  see  that  unnecessary  im- 
positions upon  it  are  not  permitted,  it  may  be  stated  as  a  general 
proposition  that  a  corporation  which  undertakes  to  light  a  bor- 
ough must  be  ready  to  furnish  reasonable  lighting  to  all  parts 
of  the  borough. 

In  the  present  case  the  respondent  has  a  monopoly  for  lighting 
the  borough  of  Tamaqua,  and  its  citizens  are  preyeuted  from 
securing  their  light  in  any  other  way.  Within  a  distance  of  850 
feet  there  are  a  printing  house  and  fourteen  dwellings  which  may 
be  in  need  of  light.  In  the  future  there  will  doubtless  be  more. 
The  complainam;  describes  his  business  as  profitable,  and  it  has 
existed  for  six  ye^rs.  He  estimates  that  he  will  use  $10  worth 
of  gas  each  month,  and  this  estimate  is  based  on  the  amount  of 
gasolene  now  consumed.  The  extension  of  the  main  will  be  in 
the  direction  of  the  respondent's  main  already  laid  on  Lafayette 
street,  at  the  other  end  of  the  block,  with  which  it  may  be  pres- 
ently connected. 

It  is  the  opinion  of  the  Commission  that  the  prayer  of  the 
complainant^s  petition  ought  to  be  granted,  and  an  order  in  ac- 
cordance therewith  be  issued. 

Rehearing  denied  Dec.  28,  1915. 


SOUTH  DAKOTA  SUPREME  COURT. 

TURNEB  CREAMERY  COMPANY 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY. 

[No.  3726— a— "G."] 

(^  S.  D.  — ,  154  N.  W.  819.) 

Evidence  -^  Suffleieney  -^  Beuaenableneaa  of  rates  —  Comparison. 

1.  In  the  absence  of  evidence  that  the  rates  prescribed  by  a  rail- 
road company's  tariff  are  reasonable  or  unreasonable  in  themselves,  tha 
P.U.R.1916A. 
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evidence  in  a  rate  proceeding  cannot  be  said  to  be  insufficient  to  show 
that  such  rates  are  imreasonable,  unjust,  or  excessive,  where  the  party 
complaining  affirmatively  shows,  among  other  things,  that  the  charges 
are  higher  than  the  rates  in  its  interstate  tariff  for  service  between  the 
same  points;  that  through  rates  exceed  the  sum  of  the  locals,  and  that 
higher  charges  are  made  for  the  same  service  for  shorter  than  for 
longer  mileages  on  tiie  same  line;  and  where  the  company  fails  to  sus- 
tain the  burden  of  showing,  by  comparison  with  other  rates,  that  its 
tariff  is  reasonable. 
Evidence  ^•' Burden  of  proof  ~-' Beaaonahlenes8  of  rates -•' Compari- 
son, 

2.  A  railroad  company  fails  to  sustain  the  statutory  burden  of 
proving  that  its  rates  on  cream  are,  by  comparison,  reasonable,  by  com- 
paring them  with  express  and  excess  baggage  rates  between  the  same 
points  and  with  rates  along  the  line  of  another  company  in  similar 
territory  which  have  been  adjudged  unreasonable  by  the  Interstate  Com- 
merce Commission. 

BfUes  —  Railroads  —  Evidence  ^^  Comparison. 

3.  A  schedule  of  rates  applying  to  various  divisions  of  a  railroad 
and  prescribed  by  the  Interstate  Commerce  Commission  for  surrounding 
territory  were  held  to  be  the  reasonable  rates  applicable  to  stations  not 
covered  thereby,  where  no  explanation  was  offered  by  the  carrier  to  show 
that  any  different  condition  prevailed  thereon. 

Reparation  ^  Measure '^  Excessive  freight  rate, 

4.  A  shipper  is  entitled  to  reparation  in  a  sum  equal  to  the  differ- 
ence between  a  freight  rate  which  he  has  paid,  and  which  has  been  ad- 
judged unreasonably  high,  and  a  rate  for  the  service  which  has  been  ad- 
judged reasonable. 

Reparation -^  Damage  ^  Prima  facie  showing, 

5.  A  prima  facie  showing  of  damage  in  the  amount  of  excess  freight 
paid  has  been  made  by  a  shipper  so  as  to  entitle  him  to  reparation 
where  it  was  established  that  he  had  opened  fcn'warding  stations  at 
points  upon  the  railroad  upon  the  strength  of  lower  rates  then  charged, 
that  he  bought  and  paid  for  his  products  at  such  points,  and  that  he 
afterwards  paid  a  higher  rate  thereon  found  to  be  unjust  and  unrea- 
sonable. 

Commissions  —  Jurisdiction  —  Statute, 

6.  The  mere  fact  that,  upon  a  finding  by  the  Commission  that  the 
rate  charged  by  the  carrier  was  inapplicable,  the  shipper  had  an  ade- 
quate remedy  at  law  for  the  recovery  of  the  overcharge,  does  not  de- 
prive the  Commission  of  the  jurisdiction  granted  by  statute  to  order 
reparation. 

Commissions  —  Jurisdiction  —  Statutes, 

7.  That  a  commission  has  no  power  to  enforce  its  orders  cannot  be 
successfully  urged  as  a  denial  of  its  power  to  make  an  order  expressly 
conferred  by  statute. 

Constitutional  law '^  Due  process,  of  law '^Courts  *^  Procedure, 

8.  An  order  of  a  Railroad  Commission,  although  absolute  unless 
appealed,  is  not  a  deprivation  of  property  without  due  process  of  law 
where  the  order  can  be  enforced  only  in  a  court  of  action. 

P.U.R.1916A. 
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Canstitutiinial  law  ^  Due  process  of  law  ^-^  Courts  ^  Procedure, 

9.  Due  process  of  law  guaranteed  by  the  Federal  and  state  Con- 
stitutions is  not  violated  or  abridged  by  a  statute  which  provides  that 
both  upon  an  appeal  from  an  order  of  the  Railroad  Commission  and  in 
an  action  to  enforce  such  order  no  evidence  may  be  received  except  that 
which  was  introduced  before  the  Commission,  where,  upon  the  original 
hearing,  evidence  may  be  introduced  upon  all  material  points  and  a 
statute  (§  7,  chap.  312,  South  Dakota  Laws  1913),  gives  the  court  ample 
authority  to  correct  any  errors  which  might  have  occurred  in  the  pre- 
ceding stages  of  the  case. 
Consiitutitmal  law --'Trial  hy  jury --^  Procedure -^  Courts. 

10.  A  railroad  is  not  deprived  in  a  reparation  case  of  its  constitu- 
tional right  of  trial  by  jury  where,  although  such  right  is  denied  upon 
a  hearing  before  the  Railroad  Commissioners  and  upon  an  appeal  there- 
from, the  orders  of  such  Commission  may  be  enforced  only  in  a  court 
action,  and  a  statute  (chap.  263,  South  Dakota  Laws  1915)  provides 
that  a  jury  trial  may  be  had  in  such  action  where  the  order  of  the 
Commission  sought  to  be  enforced  requires  the  payment  of  money. 

[November  16,  1915.] 

AppBAii  by  the  Chicago,  Milwaukee,  &  St.  Paul  Railway 
Company  from  the  judgment  of  the  Circuit  Court  of  Brown 
County,  Thomas  L.  Bouck,  Judge,  affirming  an  order  of  the 
Board  of  Railroad  Commissioners;  affirmed. 

Appearances:  William  G-.  Porter  and  Ed.  L.  Grantham  for 
appellant ;  Herbert  E.  Hitchcock  for  respondent ;  P.  W.  Dough- 
erty and  Oliver  E.  Sweet  for  S.  D.  Board  of  Railroad  Commis- 
sioners • 

Gates,  J.,  delivered  the  opinion  of  the  court : 

The  respondent,  Turner  Creamery  Company,  was,  during  the 
periods  mentioned,  engaged  in  the  manufacture  of  butter  and 
ice  cream,  having  its  principal  place  of  business  at  Mitchell, 
South  Dakota.  In  the  late  winter  of  1912  or  early  in  the  spring 
of  1913,  it  established  agencies  or  receiving  stations  for  the  pur- 
chase of  milk  and  cream  at  Dupree,  Firesteel,  Isabel,  Arrow- 
head, Timber  Lake,  Faith,  Eagle  Butte,  Lantry,  and  Red  Elm, 
in  this  state.  These  towns  are  upon  the  lines  of  the  Chicago, 
Milwaukee,  &  St.  Paul  Railway  Company  lying  west  of  Mo- 
bridge,  South  Dakota,  which  is  a  station  on  the  Missouri  river. 
Mitchell,  South  Dakota,  is  a  station  on  said  lines  of  railway  east 
of  the  Missouri  river.  Prior  to  January  1,  1913,  the  said  lines 
of  railway  west  of  the  Missouri  river  were  a  part  of  the  Chicago, 
Milwaukee,  &  Puget  Sound  Railway  Company  (hereinafter 
P.U.RJ916A. 
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designated  as  the  Puget  Sound  company).  Mobridge  was  the 
meeting  place  of  the  two  lines. 

On  July  1,  1909,  the  Puget  Sound  company  promulgated  local 
and  joint  distance  tariff  P.  C.  L.  141-A  applying  locally  be- 
tween stations  on  its  lines  and  on  joint  traffic  between  stations 
on  its  lines  and  stations  on  the  lines  of  the  Chicago,  Milwaukee, 
&  St.  Paul  Railway  Company  (hereinafter  called  the  St*  Paul 
company). 

On  May  10,  1911,  the  St.  Paul  company  promulgated  tariff 
G.  P.  D.  1161-r  applying  on  interstate  traffic  between  all  sta- 
tions on  its  lines  and  on  intrastate  traffic  between  stations  in 
Illinois,  Iowa,  North  and  South  Dakota,  and  Missouri.  This 
tariff  sheet  recites:  "These  rates  originally  established  under 
order  of  Interstate  Commerce  Commission  in  cases  1162,  1292, 
and  1541,  dated  January  6, 1909."  On  January  1,  1913,  the  St. 
Paul  company  acquired  the  Puget  Sound  Company  lines,  and 
on  that  date  refiled  and  adopted  as  its  own  all  of  the  tariffs  of  the 
latter  company  including  14rl-A.  Notwithstanding  such  adop- 
tion, the  St.  Paul  company  began,  and  continued  up  to  May  22, 
1913,  to  charge  and  collect  from  plaintiff  for  the  transportation 
of  milk  and  cream  from  its  receiving  stations  above  named  to 
Mitchell,  rates  based  upon  its  tariff  1161-F.  From  May  22, 
1913,  to  November  6,  1913,  plaintiff  was  charged  and  paid  rates 
based  upon  its  tariff  141-A.  In  August,  1913,  the  plaintiff 
filed  its  petition  with  the  Board  of  Railroad  Commissioners  of 
South  Dakota,  alleging  that  the  rates  prescribed  by  tariff  141-A 
were  unreasonable,  unjust,  and  excessive;  that  the  rates  pre- 
scribed by  tariff  1161-F  were  the  reasonable  rates;  setting  forth 
its  shipments  as  above  mentioned,  and  asking  that  the  Board 
require  the  railway  company  to  apply  the  latter  rate  in  the  fu- 
ture, and  that  reparation  for  past  shipments  be  awarded  for  the 
difference.  On  November  18,  1918,  a  hearing  was  had  before 
said  Board  upon  said  complaint,  the  answer  of  defendant,  and 
the  evidence  introduced.  In  October,  1913,  prior  to  said  hear- 
ing, the  St.  Paul  company  promulgated  tariff  1161-G,  effective 
November  5,  1913,  similar  to  tariff  1161-F,  except  that  by  its 
terms  it  applied  to  the  former  Puget  Sound  lines  in  South  Da- 
kota. The  following  table  shows  the  two  r$ites  from  the  stations 
named  to  Mitchell,  on  shipment  of  creiun  in  10-gallon  cans : 

P.U.R.1916A. 
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141-A 

1161-F 

Timber  Lake  

64^ 

68 

68 

74 

76 

78 

79 

81 

83 

42^ 

Firesteel 

43 

Isabel  

43 

Eagle  Butte 

45 

Lantry 

46 

Dnpree  , 

46 

Red  Elm 

47 

Arrowhead 

47 

Faith 

48 

About  90  per  cent  of  plaintiff's  shipments  were  in  10-gallon 
cans. 

On  May  3,  1914,  said  Board  made  its  findings  of  fact,  which 
embraced  the  matters  above  recited  and  others;  and  finding  the 
rates  prescribed  by  tariff  1161-F  to  be  reasonable  and  the  rates 
prescribed  by  141-A  to  be  unreasonable,  unjust,  and  excessive ; 
that  the  St  Paul  company  collected  from  the  plaintiff  upon  said 
shipments  under  tariff  141-A  the  sum  of  $2,235,19,  and  that 
if  the  rates  named  in  tariff  1161-F  had  been  applied  there  would 
have  been  collected  only  $1,296.56,  a  difference  of  $938.63 ;  and 
that  plaintiff  was  entitled  to  reparation  in  said  sum.  Said  Board 
also  found: 

"After  January  1,  1913,  the  Chicago,  Milwaukee,  &  Puget 
Sound  Railway  Company  went  out  of  existence,  and  the  line  of 
railway  formerly  operated  by  it  from  the  time  of  the  construc- 
tion of  the  Pacific  coast  extension  up  to  January  1,  1913,  became 
a  part  of  the  general  system  of  the  Chicago,  Milwaukee,  &  St. 
Paul  Railway  Company,  and  it  is  doubtful  if  there  could  be  any 
'joint  traffic  between  stations  on  C.  M.  &  St.  P.  Ry.  and  C.  M.  & 
*P.  S.  Ry.'  after  January  1,  1913;  as  there  was  not,  after  Janu- 
ary 1,  1913,  any  line  of  railroa4  known  as  the  Chicago,  Mil- 
waukee, &  Puget  Sound  Railway,  there  could  not  be  any  joint 
traffic  between  stations  on  such  a  line  and  the  lines  of  the  Chi- 
cago, Milwaukee,  &  St.  Paul  Railway  Company,  and  the  baggage 
men  of  the  Chicago,  Milwaukee,  &  St  Paul  Railway  Company, 
up  to  May  21,  1913,  properly  applied  on  the  shipments  from  the 
stations  named  in  paragraph  4  of  the  complaint  to  Mitchell  the 
only  rates  then  in  existence  to  apply  on  such  traffic,  which  were 
those  contained  in  the  tariff  known  as  1161-F.     While  it  is  true 
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that  the  rates  set  down  in  G.  F.  D.  1161-F  are  to  be  used  in 
connection  with  table  of  distances  of  the  Chicago,  Milwaukee,  & 
St.  Paul  Railway  Company  No.  G.  F.  ,D.  4000-A,  and  those 
set  down  in  tariff  P.  C.  L.  141-A  are  to  be  used  in  connection 
with  table  of  distances  of  the  Chicago,  Milwaukee,  &  Puget  Sound 
Railway  Company  P.  C.  L.  No.  30-C,  and  this  last-named  dis- 
tance table  applies  west  of  Mobridge  and  the  former  distance 
table  applies  east  of  Mobridge,  yet  there  is  no  joint  traffic  be- 
tween points  west  of  Mobridge  and  Mitchell,  and  it  is  all  local 
traffic  from  the  stations  named  in  paragraph  4  of  the  complaint 
to  Mitchell,  and  the  rates  named  in  G.  F.  D.  1161-F  should  have 
been  applied  on  all  traffic  after  January  1,  1913." 

As  conclusions  of  law  the  Board  decided : 

"I.  That  it  has  no  jurisdiction  whatever  to  enter  a  money 
judgment  in  favor  of  the  complainant  and  against  the  defendant 
for  the  recovery  of  the  reparation  which  this  Board  believes  the 
plaintiff  is  entitled  to  in  the  sum  of  $938.63. 

"II.  That  notwithstanding  the  fact  that  this  Board  has  no 
jurisdiction  to  enter  a  money  judgment  against  the  defendant 
Chicago,  Milwaukee,  &  St.  Paul  Railway  Company,  it  is  its 
duty  to  enter,  an  order  in  this  proceeding,  requiring  and  comnaand- 
ing  the  defendant  railway  company  to  make  reparation  to  the 
complainant  for  the  sum  of  $938.63. 

"III.  That  the  rates  named  in  the  tariff  141-A  and  exacted 
by  the  defendant  from  complainant  from  May  21,  1913,  to  No- 
vember 5,  1913,  are  in  violation  of  the  provisions  of  §  6  of  chap- 
ter 207  of  the  Session  Laws  of  South  Dakota  for  the  year  1901." 

Thereupon  said  Board  made  its  order  requiring  the  defendant 
to  make  reparation  to  plaintiff  in  said  sum.  An  appeal  there- 
from was  duly  perfected  by  the  railway  company  to  the  circuit* 
court  of  the  county  of  Brown..  A  trial  was  had  before  the  court 
without  a  jury  upon  the  record  made  before  the  Board  of  Rail- 
road Commissioners.  Said  court  made  its  findings  of  fact  and 
conclusions  of  law  in  all  things  upholding  tiie  decision  of  the 
Board,  and  entered  judgment  affimiijag  its  order  of  reparation. 
From  such  judgment  the  railway  company  has  appealed  to  this 
court. 

[1,  2,  3]  Appellant  first  claim3  that  the  evidence  is  insuffi- 
cient  to  show  that  the  rates  prescribed  by  tariff  141-A  are  un- 
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reasonable^  unjust^  or  excessive  either  in  and  of  themselves,  or 
by  comparison. 

No  attempt  was  made  by  either  party  to  demonstrate  the  rea* 
sonableness  or  unreasonableness  of  the  rates  per  se  along  the  ap* 
proved  lines  laid  down  by  the  courts,  viz.,  to  ascertain  the  per- 
centage of  the  net  return  from  the  business  upon  the  value  of 
the  property  used  in  the  performance  of  the  service.  Mr.  D.  L. 
Kelley,  traffic  expert  for  the  Board  of  Kailroad  Commissioners, 
testified  that  tariff  141-A  was  unreasonable  in  so  far  as  it 
applied  to  traffic  between  stations  west  of  the  Missouri  river 
and  stations  east  of  the  Missouri  river.  Mr.  O.  F.  Waller, 
division  freight  and  passenger  agent  of  defendant  at  Aberdeen, 
testified  that  the  rates  specified  in  tariff  141~A  were  reasonable. 
All  other  evidence  offered  by  either  party,  on  the  reasonableness 
of  the  rates  was  by  way  of  comparison.  It  is  proper  to  here  call 
attention  to  a  provision  of  our  statute  which  authorizes  the  ascer- 
tainment of  the  reasonableness  of  rates  by  comparison  and  a 
provision  which  places  the  burden  of  proof  upon  the  carrier  to 
show  the  reaspnableness  of  its  rates  when  they  are  attacked  in  a 
proceeding  before  the  Board  of  Railway  Commissioners.  Sec- 
tion 22,  chap.  207,  Laws  15)11,  provides: 

"Section  22.  Reasonable  Rates,  How  Determined. — Upon  all 
hearings  the  said  Board  shall  receive  whatever  evidence,  state- 
ments or  agreements  either  party  may  offer  or  make  pertinent 
to  the  matter  imder  investigation  and  the  burden  of  proof  shall 
be  upon  the  common  carrier  or  carriers  affected  thereby,  but  the 
Board  shall  add  to  the  showing  made  at  such  hearing  whatever 
information  they  may  have,  or  can  secure  from  any  source  what- 
soever, and  the  person  or  persons  complaining  shall  be  entitled  to 
introduce  any  published  schedule  of  rates  and  fares  of  any  com- 
mon carrier  engaged  in  a  similar  branch  of  carriage,  or  evidence 
of  rates  and  fares  actually  charged  by  any  common  carrier,  for 
substantially  the  same  kind  of  service,  whether  in  this  state  or 
any  other  state,  and  the  lowest  rates  and  fares  published  or 
charged  by  any  railroad  company  for  substantially  the  same  kind 
of  service,  whether  in  this  state  or  any  other  state,  shall,  at  the 
instance  of  the  person  or  persons  complaining,  be  accepted  as 
prima  facie  evidence  of  a  reasonable  rate  or  fare  for  the  service 
under  investigation ;    .    .     .  " 
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As  tending  to  sustain  the  burden  of  proof  placed  upon  it  (al- 
though it  claims  the  burden  is  on  the  plaintiff)  the  defendant 
offered  in  evidence  the  South  Dakota  Railroad  Commissioners' 
merchandise  tariff,  "No.  26,  prescribing  express  company  rates 
on  intrastate  traffic  and  its  own  excess  ba^^age  rates  based  upon 
the  passenger  fares.  It  may  here  be  stated'-that  a  lO-gallon  can 
of  cream  weigjis  approximately  100  pounds,  and  that  cream  and 
milk  shipments  by  the  defendant  were  carried  in  the  ba^age 
cars  on  passenger  trains.  The  following  table  shows  the  rates 
prescribed  by  tariff  141-^.  and  the  said  express  rates  upon  a 
10*gallon  can  of  cream  and  the  excess  baggage  rates  per  hundred 
pounds  from  the  stations  named  to  Mitchell: 


Excess  Bag. 
per  100  lbs. 


Timber  Lake 

Fireeteel 

Isabel  

Eagle  Butte  . 

Lantry 

Dupree 

Red  Elm  . . . . 
Arrowhead  . 
Faith 


141-A 

Express 

64j» 

$  .80 

68 

.80 

68 

.85 

74 

1.00 

76 

1.00 

78 

1.00 

79 

1.00 

81 

1.10 

83 

1.10 

$1.00 

i.a5 

1.05 
1.15 
1.20 
1.25 
1.25 
1.30 
1.30 


Appellant  further  insists  that  the  rates  under  tariff  141-A 
are  reasonable  because  at  the  time  that  that  tariff  was  issued 
those  rates  were  in  force  along  the  lines  of  the  Northern  Pacific 
Railway  Company  in  the  similar  territory  of  North  Dakota- 
It  is  true  that  those  rates  were  then  in  force  in  said  territory, 
but  it  is  also  true  that  those  rates  were  adjudged  unreasonable 
by  the  Interstate  Commerce  Commission  on  January  13,  1011, 
in  the  case  of  Cobb  v.  Northern  P,  R.  Co,  (No.  3133)  20  Inters. 
Com.  Hep.  100,  and  the  rates  prescribed  by  that  Commission  in 
the  Beatrioe  Creamery  Case,  hereinafter  referred  to,  wei'e  or- 
dered to  be  applied  up  to  a  distance  of  510  miles  from  St.  Paul. 
Reference  is  hereby  made  to  that  opinion. 

The  defendant  failed  to  sustain  the  burden  cast  upon  it  by 
the  statute,  of  showing  the  similarity  of  the  service  between  ship- 
ments of  cream  under  tariff  141~A9  on  the  one  hand,  and  ship- 
ments of  cream  by  express  and  the  transportation  of  baggage,  on 
P.U.R.1916A. 
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the  other  hand*  Nor  did  it  show  that  the  liability  of  the  carrier 
for  loss  or  damage  was  the  same  in  either  case.  It  developed 
on  cro88-egcamination.of  Mr.  Waller  that  the  express  company 
maintained  a  free  "pick-up"  service  and  a  free  delivery  service 
at  Aberdeen.  If  snch  free  "pick-up"  service  existed  at  the 
initial  stations  and  such  free  delivery  service  existed  at  Mitchell, 
a  oomparison  of  the  express  rates  with  the  rates  prescribed  by 
tariff  141— A  would 'scarcely  be  upon  the  same  basis  of  service, 
inasmuch  as  under  such  tariff  the  shipper  must  deliver  the  milk 
cans  upon  the  railway  platform,  and  the  consignee  must  take 
them  from  the  railway  platform,  and  the  tariff  recites  that  while 
on  the  platform  they  are  at  the  owner's  risk.  On  the  other  hand, 
plaintiff  offered  proof  tending  to  show  that  the  rates  under  tariff 
1161-r  were  the  rates  prescribed  for  the  interstate  shipment  of 
milk  and  cream  by  the  Interstate  Commerce  Commission,  Janu- 
ary 6,  1909,  in  the  following  cases:  No.  1162,  Beatrice  Cream- 
ery Co,  V.  Illinois  0.  R.  Co.;  No.  1292,  Fairmont  Creamery 
Co.  V.  Illinois  C.  E.  Co. ;  No.  1641,  Blue  Valley  Creamery  Co. 
V.  Michigan  C.  R.  Co.,  the  consolidated  opinion  in  which  cases 
appears  in  15  Inters.  Com.  Eep.  109,  and  that  such  rates  applied 
to  that  part  of  the  United  States  between  Indiana  and  Colorado. 
Reference  is  hereby  made  to  that  opinion.  The  plaintiff  also 
offered  evidence  tending  to  show  the  unreasonableness  of  the  rates 
under  tariff  141-A  by  a  comparison  with  the  defendant's  local 
rates  either  way  from  Mobridge.  The  following  table  shows  the 
rates  per  10-gallon  can  from  the  stations  named  to  Mitchell  under 
tariff  141-A  and  under  the  locals  to  Mobridge,  plus  the  local  from 
Mobridge  to  Mitchell  and  the  excess  of  the  former  over  a  combi- 
nation of  the  locals: 


141-A 


Combina- 
tion of  locals 


Excess 


Timber  Lake 

Firesteel 

Isabel  

Eagle  Butte  . 

Lantry 

Dupree 

Red  Efan 

Arrowhead . . 
Faith 

P.U.R.1916A. 


64J» 

68 

68 

74 

76 

78 

79 

81 

83 


60^ 

61 

62 

67 

69 

71 

73 

74 

76 


4f 
7 

6 

7 
7 
7 
6 

7 

7 
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Surely  »  through  rate  that  exceeds  the  combination  of  the 
locals  cannot  be  said  to  be  a  reasonable  rate.  Plaintiff  further 
showed  that  the  rates  in  eflFect  on  defendant's  lines  between 
Mitchell  and  Rapid  City  via  Chamberlain  were  those  prescribed 
by  tariff  1161-F.  While  defendant's  evidence  vaguely  tended 
to  show  circumstances  which  might  justify  a  higher  rate  on 
Puget  Sound  lines  west  of  the  Missouri  river  than  on  the  lines 
of  defendant  east  of  the  river,  no  attempt  wa6  made  by  defendant 
to  ^how  any  circumstances  which  would  justify  higher  rates  on 
the  Puget  Sound  lines  than  on  the  line  between  Chamberlain  and 
Eapid  City.  Plaintiff  offered  further  evidence  showing  the  dif- 
ference between  rates  on  cream  from  the  stations  west  of  the 
Missouri  river  to  the  Twin  Cities,  and  rates  to  Mitchell  under 
tariff  141-A.  The  following  table  shows  the  rates  per  KVgallon 
can  and  the  mileage : 


To  MinneapoliB 

To  Mitchell 

Miles 

Rate 

Miles 

Rate 

Timber  Lake 

440 
450 
458 
486 
496 
505 
514 
520 
528 

57f 

58 

58 

60    . 

61 

61 

62 

62 

63 

270 
282 
290 
317 
327 
337 
345 
352 
361 

64« 

Firesteel  

68 

Isabel    

68 

Eagle   Butte 

74 

Lantrv 

76 

Diipree   

78 

Red  Elm 

79 

Arrowhead    

81 

Faith   

83 

These  shipments  are  carried  on  the  same  lines  and  presumably 
on  the  same  t ranis  as  far  as  Aberdeen.  The  above  rates  to 
Minneapolis  up  to  the  distance  of  505  miles  are  4  cents  higher 
than  the  ratCvS  prescribed  in  the  Cobb  Case,  supra.  Even  if  the 
above  Minneapolis  rates  are  unreasonable,  why  should  it  be  con- 
sidered reasonable  for  the  carrier  to  charge  20  cents  per  can  more 
from  Faith  to  Mitchell  than  from  Faith  to  Minneapolis,  when  the 
latter  distance  exceeds  the  former  by  167  miles?  The  defendant 
has  attempted  no  explanation.  From  a  thorough  study  and  care- 
ful consideration  of  the  evidenc"\  we  are  of  the  opinion  that  not 
only  did  the  defendant  fail  to  sufc.^ain  the  burden  upon  it  of  prov- 
ing that. tariff  rates  141- A  were  reasonable,  but  also  that  the 
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plaintijff  affirmativelj  proved  that  the  rates  prescribed  by  tariff 
1161-F  were  reasonable^  and  that  the  rates  charged  plaintiff 
under  tariff  141-A  were  nnreasonabley  nnjust^  and  excessive. 

[4]  Appellant  next  claims  that  even  if  plaintiff  is  entitled  to 
reparation,  the  evidence  is  insufficient  to  justify  reparation  in 
excess  of  $290.90,  viz.,  the  difference  between  the  amount  charged 
and  the  sum  of  the  locals.  Our  determination  that  the  rates  were 
unreasonable,  unjust,  and  excessive,  and  that  the  rates  prescribed 
by  tariff  llSl-F  were  the  reasonable  rates  that  should  have  been 
charged,  disposes  of  this  claim. 

[5]  Appellant  next  contends  that  the  evidence  is  insufficient 
to  show  that  respondent  has  been  damaged.  It  is  urged  that  it 
is  not  shown  that  plaintiff  paid  mare  for  cream,  including*  cost 
of  carriage  under  tariff  141-A,  than  it  paid  for  cream  originat- 
ing at  other  points,  nor  that  plaintiff  was  embarrassed  in  its 
business  by  reason  of  that  tariff,  nor  that  it  was  unable  to  procure 
aU  the  cream  it  required  at  the  regular  price  paid  by  it  at  the 
markets  for  such  commodity.  A  number  of  authorities  are  cited 
which  clearly  hold  that  a  shipper  is  not  entitled  to  reparation 
\mtil  he  has  shown  damage.  With  which  principle  we  entirely 
agree.  But  wb  think  the  plaintiff  made  a  prima  facie  showing 
of  damage.  It  showed  that  it  established  these  forwarding  sta- 
tions at  the  points  named  upon  the  strength  of  the  rates  then 
actually  charged;  that  it  paid  for  the  cream  at  the  stations,  and 
that  it  paid  the  shipment  charges;  that  it  paid  the  rates  then 
charged;  that  when  tariff  141-A  was  applied  it  paid  those  rates; 
and  that  by  reason  thereof  it  paid  to  defendant  $938.63  more 
than  it  would  have  paid  if  tariff  1161-F  had  been  applied.  The 
argument  of  appellant  implies  that  tiie  price  to  the  farmer  must 
have  been  reduced  because  of  the  increase  in  the  rate  applied, 
and  that  therefore  the  plaintiff  was  not  damaged.  Of  course  if 
the  plaintiff  paid  to  the  farmer  a  correspondingly  lower  price  for 
cream  from  the  time  that  tariff  141-A  was  applied,  and  if  that 
tariff  did  not  otherwise  affect  plaintiff,  it  was  not  damaged.  But 
there  is  no  evidence  as  to  the  amounts  paid  the  farmer  either  be- 
fore or  after  the  application  of  that  tariff.  As  above  stated,  we 
think  the  plaintiff  lAade  a  prima  facie  showing  of  damage  in  the 
amount  specified. 

[6]  Appellant  further  claims  that  under  the  finding  of  the 
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Board  of  Railroad  Commissioners,  approved  by  the  trial  court, 
to  the  effect  that  tariff  141-A  was  inapplicable  because  there 
could  be  no  joint  rate  between  defendant  and  itself,  the  plaintiff 
had  an  adequate  remedy  at  law  for  the  recovery  of  the  overcharge, 
and  therefore  that  the  Board  had  no  jurisdiction.  As  support* 
ing  that  claim,  appellant  cited  a  number  of  wholly  inapplicable 
authorities,  for  instance,  Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.  230  U.  S.  184,  67  L.  ed.  1446,  83  Sup.  Ct.  Rep. 
893,  Ann.  Cas.  1915A,  315.  That  case  decides  that  previoiis 
action  by  the  Interstate  Commerce  Commission  is  not  a  pre- 
requisite to  an  action  at  law  to  recover  damages  for  discrimina- 
tion. Inasmiich  as  chap.  207,  Laws  1911,  especially  authorized 
the  present  proceeding  before  the  Board,  and  authorised  it  to 
make  an  order  requiring  reparation  **f6r  injury  found  to  have 
been  done,"  we  are  of  the  opinion  that  there  is  no  merit  in  this 
claim  of  appellant. 

[7]  It  is  further  contended  that  the  Board  of  Railroad  Com- 
missioners has  no  jurisdiction  to  award  a  reparation  in  any  case ; 
that  plaintiff  has  an  adequate  remedy  at  law.  Section  13,  chap. 
207,  Laws  1911,  provides  that  the  complaining  person  may  in- 
voke his  remedy  by  application  to  the  Board  or  by  an  action  in 
court,  but  he  may  not  pursue  both  remedies  at  the  same  time. 
The  succeeding  sections  of  that  chapter  define  the  procedure 
before,  and  powers  of,  the  Board,  expressly  providing  that  it  may 
order  reparation.  See  also  §§  4,  7,  and  12  of  said  chapter. 
This  point  is  apparently  not  seriously  urged  except  in  connec- 
tion with  the  denial  of  the  right  of  trial  by  jury  hereinafter  re- 
ferred to.  The  mere  fact  that  the  Board  has  no  power  to  enforce 
its  orders  cannot  be  successfully  urged  as  a  denial  of  the  power 
to  make  the  order,  when  the  statute  expressly  gives  it  that  power. 

[8]  Appellant  further  contends  that  under  the  provisions  of 
Amendment  14  of  the  United  States  Constitution,  and  §§  2  and 
6  of  article  6  of  the  State  Constitution,  the  enforcement  of  the 
order  appealed  from  would  deprive  it  of  its  property  without  due 
process  of  law.  Appellant  contends  that  due  process  of  law  has 
been  violated:  (a)  Because  §  8,  dbap.  312,  Laws  1913,  makes 
the  order  of  the  Board  absolute  unless  appealed  from;  (b)  be- 
cause upon  an  appeal  to  the  circuit  court  the  trial  must,  be  had 
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solely  upon  the  record  made  before  the  Board ;  (c)  because  upon 
appeal  to  the  circuit  court  no  trial  by  jury  is  provided  for. 

(a)  It  is  true  that  thd  statute  makes  the  order  of  the  Board 
absolute  unless  an  appeal  is  taken,  not,  however,  in  the  sense  that 
it  is  a  final  money  judgment,. but  it  is  absolute  in  such  case  in 
the  same  sense  that  it  is  absolute  when  it  has  been  finally  affirmed 
afte^  all  methods  for  its  review  h^ve  been  exhausted  or  the  time 
therefor  has  el^sed.  In  view  of  the  fact  that  the  statute  pro^ 
vides  for  the  enf arcemjcnt  of  the  order  in  another  action,  we  do 
not  discover,  nor  has  there  beeca  caUed  to  our  attention,  any  rea- 
son for  the  assertion  that  due  p^rocess  of  law  has  been  violated 
by  the  provisions  of  the  statute  nuking  the  order  absolute  unless 
appealed  from« 

[9]  The  next  point,  (b)  viz.j,  in  relation  to  trial  upon  appeal 
solely  on  the  record  made  before  the  Board,  we  will  hereinafter 
consider. 

But  the  point  (e)  most  strongly  urged  is  that  defendant  has 
been  deprived  of  its  constitutional  right  of  trial  by  jury.  It 
might  be  a  sufficient  reply  to  tUs  claim  to  say  that  this  case  came 
on  for  trial  on  appeal  before  the  circuit  court  without  a  jury, 
with  the  apparent  consent  of  the  parties  and  of  the  trial  court. 
The  railway  oompany  acquiesced  without  objection  in  a  trial  by 
the  court  without  a  jary,  therrfore  it  ought  not  now  to  be  per- 
mitted to  raise  this  constitutional  question.  Civil  Code,  §  2415. 
It  has  not  placed  itself  in  the  position  to  raise  it.  !N^evertheless, 
we  will  later  herein  consider  the  proposition. 

Appellant  further  contends  that  due  process  of  law  is  violated : 
(d)  Because  in  the  action  in  the  circuit  court  to  enforce  the. 
order  of  the  Board,  the  trial  must  be  had  solely  upon  the  record 
made  before  the  Board;  and  (e)  because  in  such  action  no  trial 
by  jury  is  provided.  Considering  points  (b)  and  (d)  together, 
we  may  observe  that  it  is  true  that  neither  upon  appeal  from 
the  order  nor  in  an  action  to  enforce  the  order,  may  any  evidence 
be  received  except  that  which  was  introduced  befo];e  the  Board 
of  Bailroad  Commissioners.  It  would  seem  to  us  that  t^ese 
requirements  of  the  statute  are  reasonable  and  fair  to  both  par- 
ties. It  is  right  and  proper  that;  the  parties  should  make  the 
full  presentation,  of  their  case  before  the  Board  in  the  first  in- 
stance.    In  Cincinnati,  N.  0.  &  T.  P.  R,  Co,  v.  Interstate  Com- 
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merce  Commission,  162  U.  S.  184,  40  L.  ed.  935,  5  Inters.  Cohl 
Kep.  391, 16  Sup.  Ct.  Kep.  700,  the  Supreme  Court  of  the  United 
States  said: 

^We  think  this  a  proper  occasion  to  express  disapproval  of 
such  a  method  of  procedure  on  the  part  of  the  railroad  companies 
as  should  lead  them  to  withhold  the  larger  part  of  their  evidence 
from  the  Commission  and  first  adduce  it  in  the  circuit  ccftirt. 
The  Commission  is  an  administrative  hoard,  and  the  courts  are 
only  to  he  resorted  to  when  the  Commission  prefers  to  enforce 
the  prcJvisions  of  the  statute  by  a  direct  proceeding  in  the  court, 
*or  when  the  orders  of  the  Commission  have  been  disregarded. 
The  theory  of  the  act  evidently  is,  as  shown  by  the  provision, 
that  the  findings  of  the  Commission  shall  be  regarded  as  prima 
facie  evidence,  that  the  facts  of  the  case  are  to  be  disclosed  before 
the  Commission," 

In  Washington  ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchild,  224 
F.  S.  510,  56  L.  ed.  863,  32  Sup.  Ct.  Rep.  535,  the  same  court 
in  considering  a  Washington  statute  said: 

"Having  been  given  full  opportunity  to  be  heard  on  the  issues 
made  by  the  complaint  and  answer  and  as  to  the  reasonableness 
of  the  proposed  order,  and  having  adopted  the  statutory  method 
of  review^  this  company  cannot  complain.  It. had  the  right  to 
offer  all  competent  testimony  before  the  Commission,  which  .in 
view  of  the  form  of  proceedings  authorized  by  the  statute,  acted 
in  this  respect  somewhat  like  a  master  in  chancery  who  has  been 
required  to  take  testimony  and  report  his  findings  of  fact  and 
conclusions  of  law.  The  court  would  test  its  correctness  by  the 
evidence  submitted  to  the  master.  Nor  would  there  be  any  im- 
pairment of  the  right  to  a  judicial  review  because  additional  tes- 
timony could  not  be  submitted  to  the  chancellor." 

In  4  R  C.  L.  p.  625,  §  97,  we  find  the  following: 

'^Where  it  is  provided  that  in  a  review  of  the  finding  of  a 
Commission  by  the  court,  the  court  shall  confine  itself  to  evidence 
adduced  before  the  Commission,  this  does  not  constitute  a  denial 
of  due  process,  inasmuch  ais  the  court  is  not  bound  by  the  Com- 
mission's findings,  and  the  party  affected  has  the  right,  on  the 
original  hearing,  to  introduce  evidence  as  to  all  material  points. 
Moreover,  notwithstanding  the  fact  that  additional  evidence  can- 
not be  introduced  before  the  coiirt,  the  case  may  be  remanded  to 
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the  Commission  for  the  purpose  of  taking  further  testimony,  and 
where  this  procedure  is  provided  with  the  further  direction  that 
the  court  determine  upon  the  evi4enoe  the  reasonableness  and 
lawfuhiees  of  the  order  made  by  the  Commission  before  enforce- 
ment, there  is  no  such  denial  of  the  right  of  trial  by  jury  as  will 
violate  the  Federal  or  state  Constitutions." 

It  is  provided  by  §  7,  chap.  312,  Laws  1913,  that: 

"The  said  circuit  court  in  its  determination  of  said  cause  may 
affirm,  reverse,  or  modify  such  order  or  determination  of  said 
Board,  or  substitute  therefor  any  order  which  in  its  opinion  the 
Soard  should  have  made  at  the  time  of  entering  the  order  or 
determination  from  which  the  appeal  is  taken,  or  remand  the 
cause  to  the  Board  of  Eailroad  Commissioners  with  directions 
to  make  such  order." 

Practically  the  same  power  is  given  to  the  supreme  court  upon 
appeal  from  the  decision  of  the  circuit  court.  Ample  provision 
is  therefore  preserved  to  correct  any  errors  that  might  have  oc- 
curred in  the  preceding  stages  of  the  case.  We  unhesitatingly 
conclude  that  the  due  process  of  law  guaranteed  by  art.  6,  para- 
graph 2,  of  our  Constitution,  and  by  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  has  not  been  violated  or 
abridged  by  the  requirements  of  the  statute  complained  of. 

[10]  Finally  we  consider  the  question  as  to  the  right  of  trial 
by  jury  raised  by  points  (c)  and  (e).  It  is  true  that  no  right 
of  trial  by  jury  is  provided  by  statute  upon  an  appeal  to  the 
circuit  court  from  the  order  of  the  Board.  It  will  be  observed, 
however,  that  this  order  is  not  a  judgment  for  the  payment  of 
money,  and  does  not  purport  to  be.  It  is  only  made  prima  facie 
evidence  as  to  the  facts  found.  Section  17,  chap.  207,  Laws 
1911.  If  the  carrier  does  not  obey  the  order  it  must  be  en- 
forced by  action  in  the  circuit  court.  This  court  has  held  that 
the  denial  of  the  right  of  jury  trial  cannot  be  successfully  asserted 
if  upon  appeal  a  jury  trial  may  be  had.  In  Dell  Bapids  v. 
Irving,  7  S.  D.  810,  29  L.K.A.  861,  64  F.  W.  149,  this  court 
held,  in  a  condemnation  proceeding,  that  the  right  of  trial  by 
jury  was  preserved  where  a  provision  was  made  therefor  upon 
appeal.  In  the  present  case  no  provision  is  made  for  a  trial  by 
jury  upon  appeal  from  the  order  of  the  Board,  but  it  would  seem 

that  by  analogy  the  principle  laid  down  in  the  Dell  Bapids  Case 
P.U.R.1916A. 
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would  apply  if  in  some  stage  of  the  proceeding  the  carrier  is 
given  the  right  of  trial  by  jury.  If,  in  the  action  to  enforce  the 
order  of  the  Board,  a  trial  by  jury  may  be  had,  we  are  entirely 
clear  that  the  right  of  trial  by  jnry  provided  by  Constitution, 
art.  6,  §  6,  is  preserved.  But  appellant  insists  that  by  the  terms 
of  §  19,  chap.  207,  Laws  1911,  all  orders  of  the  Board  are  to  be 
enforced  by  action  in  the  circuit  court  without  a  jury,  whether 
such  orders  require  the  paym^it  of  money  or  otherwise.  Such 
was  the  statute  at  the  time  of  the  decision  by  the  Board,  and  the 
decision  by  the  trial  coutt  in  this  case.  If  the  carrier  had  not 
appealed  to  this  court,  and  prooeedings  had  been  begun  to  en- 
force the  order  for  reparation,  then  the  question  of  the  ri^t  of 
trial  by  jury  might  have  become  an  important  one.  But  by 
chapter  262,  Laws  1915,  the  legislature  amended  §  19,  chap. 
207,  Laws  1911,  by  providing  for  a  jury  trial  in  cases  where  the 
order  of  the  Board  requires  the  payment  of  money.  If,  upon  the 
filing  of  the  remittitur  in  this  case,  the  carrier  refuses  to  obey 
the  order,  it  may  then  have  its  coveted  trial  by  jury.  Its  con- 
stitutional right  therefor  has  been  preserved.  4  R,  C.  L,  624, 
§97. 

Finding  no  error  in  the  record,  the  judgment  of  the  trial  court 
is  affirmed.  .  -  « 


YEBMOSfT  PUBI/IO  SERVICE  COBfMTSSION. 

SELECTMEN  OF  WEST  RUTLAND 

V, 

RUTLAND  RAILWAY,  LIGHT,  &  POWER .  COMPANY 

[No.  496.] 

Parties  —  Petition  for  removal  and  fencing  of  tracks  —  Statutory  pro' 
visions. 

Town  selectmen  have  no  such  individual  interest  in  the  matter 
as  will  entitle  them  to  file  a  petition  for  the  removal  of  railroad  tracks 
from  a  narrow  causeway  and  for  the  fencing  of  other  tracks,  imder  a 
statute  providing  that  a  person  or  corporation  claiming  to  be  injured 
by  an  tmlawiul  act  or  nc^leot  in  the  operation  or  management  of  a 
railroad  may 'commence  p^oceeding^  by  a  petition  to  the  Commission, 
especially  where  the  statute  further  provides  that  the  proceeding  may 
be  commenced  by  the  state's  attorney  or  ten  freeholders. 
P.U.R.1916A. 
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[December  20,  1916.] 

Pbtitiok  by  the  Selectmen  of  West  Rutland  to  require  the 
Rutland  Railway,  Light,  &  Power  Company  to  remove  railway 
tracks  from  a  narrow  causeway  and  to  fence  other  tracks;  dis- 
missed for  want  of  jurisdiction. 

Appearances:  L.  R.  Noble  and  B.  L.  Stafford  for  the  peti- 
tioners; T.  W.  Moloney,  Esquire,  for  the  petitionee. 

By  the  Commission:  This  is  a  petition  in  words  and  figures 
as  follows: 

'"West  Rutland,  Vt 
September  18,  1915. 
To  the  Public  Service  Commission  of  the  State  of  Vermont: 

Now  comes  the  selectmen  of  the  town  of  West  Rutland  and 
show  that  the  tracks  of  the  Rutland  Railway,  Light,  &  Power 
Company  are  laid  in  the  highway  along  what  is  commonly  known 
as  the  causeway  in  said  West  Rutland,  and  thereby  causing  the 
highway  to  be  so  narrow  that  permanent  or  state  road  cannot  be 
built  across  the  said  causeway. 

And  we  respectfully  ask  that  said  Rutland  Railway,  Light,  & 
Power  Company  be  ordered  to  remove  said  tracks  from  said 
highway. 

And  we  further  petition  that  the  said  Rutland  Railway,  Light, 
&  Power  Company  be  ordered  to  build  a  suitable  fence  along 
their  tracks  opposite  to  and  eastward  from  the  Harley  G.  Shel- 
don place  in  said  West  Rutland. 

Your  petitioners  further  ask  that  the  Rutland  Light  &  Power 
Company  be  ordered  to  build  a  wall  along  the  stream  west  of  the 
station. 

H.  C.  Winslow 
J.  E.  Burke 
W,  A.  Thrall 
L.  R.  Noble  recognized  to  the  Rutland  Railway,  Light,  & 
Power  Company  in  the  sum  of  $50  as  surety  for  the  costs  of 
prosecution  as  the  law  directs. 

B.  L.  Stafford, 

•Notary  Public" 
P.U.R.1916A. 
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The  petitioner  seasonably  filed  a  motion  to  dismiss  because: 

1.  That  said  petition  is  not  brought  by  any  person  or  persons 
authorized  by  law  to  bring  a  petition  of  the  nature  and  kind  of 
the  petition  in  question,  and  that  the  Commission  cannot  act  on 
the  petition  brought  in  the  manner  and  by  the  persons  making 
same. 

2.  That  the  subject-matter  of  said  petition  is  not  within  the 
jurisdiction  of  the  Commission,  as  defined  by  the  laws  of  this  state 
conferring  jurisdiction  thereon,  and  that  all  of  the  matters  con- 
tained in  said  petition  are  without  the  jurisdiction  of  the  Com- 
mission. 

The  petitioners  claim  their  right  to  maintain  the  petition  by 
virtue  of  sub-sections  V,  &  IX.  of  §  4411  P.  S.  and  by  virtue  of 
§  7  of  No.  181  of  the  Acts  of  1882,  which  is  a  section  of  the  char- 
ter of  the  petitionee.  Sec.  4611  P.  8.  provides  that  the  Commis- 
sion shall  have  jurisdiction  on  due  notice  to  hear,  determine,  ren- 
der judgment,  and  make  orders,  and  decrees  in  all  matters 
provided  for  in  the  charter  of  any  railroad  corporation  or  in  the 
statutes  of  this  state  relating  to  railroads,  and  shall  have  Uke 
jurisdiction  in  all  matters  respecting:    .    .    • 

V.  The  maintenance  of  the  tracks,  frogs,  switches,  gates,  sig- 
nals, culverts,  bridges,  and  other  structures  of  wood  or  iron  over 
openings,  and  rolling  stock  and  equipment  so  as  to  accommodate 
the  public  and  be  operated  with  safety  and  in  compliance  with 
law.     ... 

IX.  The  manner  of  operating  railroads  and  conducting  the 
business  thereof  so  as  to  be  reasonable  and  expedient  and  to  pro- 
mote the  security,  convenience,  and  accommodation  of  the  public, 
and  to  prevent  violations  of  law  and  unjust  discriminations,  usur- 
pations, or  extortions    .    .    . 

Sec.  4612  provides  that  proceedings  under  §  4611  may  com- 
mence by  the  initial  act  of  said  Commission,  by  petition  of  the 
attorney  general,  by  petition  of  the  states  attorney  of  the  county, 
by  petition  or  ten  or  more  freeholders  of  the  state,  or  in  such  way 
as  the  law  may  othoDwise  specifically  provide. 

The  petition  in  question  is  not  commenced  bv  thp  initial  act  of 
the  Commission,  or  brought  by  any  party  or  parties  specifically 
mentioned  in  §  4612.  Consequently,  unless  the  law  otherwise 
specifi'^ally  provide  that  the  selectmen  of  the  town  may  bring  a 
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petition  under  said  subsectiona  V.  and  IX.  of  §  4611  P.  S.,  the 
petition  before  the  Commission  must  be  dismissed  for. the  reasons 
assigned  in  1 1  of  the  motion. 

Sec.  4610  P.  S.  provides  that  a  person  or  corporation  that 
claims  to  be  injured  by  the  unlawful  action  or  neglect  oithose  iu 
the  operation  or  management  of  a  railroad  in  this  stat^,  in  a  mat- 
ter over  which  the  Commission  is  given  jurisdiction,  may  com- 
mence proceedings  thereon  by  a  petition  to  said  Commission, 
therein  setting  forth  the  cause  of  complaint. 

If  it  could  be  said  that  the  selectmen  were  bringing  this  petition 
as  individuals  under  this  provision  of  statute,  yet  as  individuals 
their  interest  is  only  the  same  as  that  common  to  every,  citizen  of 
West  Rutland,  and  not  an  interest  in  the  matter  of  the  complaint 
and  the  relief  sought  peculiar  to  themselves  alone  aside  from  the 
public  interest.  The  obvious  meaning  of  §  4610  is  that  a  person 
or  corporation  having  interest  in  the  matter  of  complaint  and  re- 
lief sought  peculiar  to  themselves  aside  from  the  public  interest 
can  bring  a  petition  for  such  relief.  The  interest  of  the  select- 
men as  individuals  is  not  such.  Brovm  v.  Alderman,  82  Vt.  529, 
74  Atl.  230. 

This  interpretation  of  §  4610  is  supported  by  the  fact  that  the 
section  further  provides  that  the  state's  attorney  of  the  county 
in  which  the  matter  arises,  or  any  ten  freeholders  of  said  county, 
may,  by  such  complaint,  bring  before  the  Commission  any  such 
matter  wherein  and  whereby  they  claim  the  public  safety  is  en- 
dangered or  the  charter  or  the  statute  law  regulating  railroads  is 
being  violated. 

If  the  town  as  a  municipal  corporation  has  such  an  interest 
peculiar  to  itself  as  to  warrant  the  bringing  of  the  petition,  the 
petition  should  be  brought  in  the  name  of  the  town,  and  not  by 
and  in  the  name  of  tlie  selectmen.  There  is  no  other  way  that  thf 
law  specifically  provides  for  the  bringing  of  such  a  petition  other 
than  those  above  mentioned,  and  we  are  of  the  opinion  that  the 
petition  should  be  dismissed  because  it  is  not  brought  by  any  per- 
son or  persons  authorized  by  law  to  bring  the  same. 

It  is  ordered  that  the  petition  be  dismissed  for  the  reasons 
stated. 

Public  Service  Commission  of  Vermont,  Eobert  C.  Bacon, 
Wm.  R.  Warner,  Walter  A.  Button. 

l'.U.R.1916A. 
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Note. — In  Selectmen  of  West  Butland  ▼.  Delaware  &  Hudson 
Co.,  No.  496,  December  J^O,  1915,  a  petition  by  selectmen  to  require 
a  railroad  to  establish  danger  signals  at  crossings,  to  repair  a  retain- 
ing wall  and  to  bridge  a  place  near  a  statioa  was  dismissed  on  simi- 
lar groundb. 
r.U.R.1916A. 
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ABAirBONMEfrr. 

Power  of  the  Commission  to  order  reconstructiofi  and  operation  oi 
an  abandoned  branch  line  of  railroad,  see  Sebvice,  1~3. 

Railroad  company  ordered  to  reconstruct  al^ndoned  branch  line 
where  present  and  prospective  business  justified  the  expendi- 
ture, see  Sbbvice,  42a. 

ABUTTING  OWNERS. 

1.  An  abutting  landowner  cannot  enjoin  the  construction  of  a  street 
railway  track,  or  the  moving  of  freight  cars  thereon,  where  the  railroad 
has  already  been  built  under  adequate  mimicipal  authority,  and  where 
there  is  no  allegation  that  irreparable  damage  or  serious  injury  results 
from  the  operation  of  a  few  freight  cars.  Turner  v.  North  Carolina  Pub. 
Service  Co.   (N.  C.)  798. 

ACCOUNTING. 

1.  The  difference  between  the  cost  of  reproduction  new  and  the 
accrued  depreciation  of  discarded  equipment  of  an  electric  utility  should 
be  charged  to  a  "Property  Abandoned"  account,  with  a  corresponding 
credit  to  proper  construction  and  equipment  accounts,  crediting  to  the 
"Proper^  Abandoned"  account  proceeds  from  the  sale  of  any  of  the 
property,  and  the  annual  allowance  to  amortize  the  remaining  value. 
Taylor  v.  Northwest  Light  &  Water  Co.   (Idaho)   372. 

ACBTTIiENB  GAB. 

Effect  of  existence  of  acetylene  gas  light  utility  to  preclude  in- 
vasion by  electric  light  and  power  utility,  see  Monopolt  and 
Competition,  14 

ACTIONS. 

Statute  providing  that  in  an  action  to  enforce  an  order,  no  evi- 
dence may  be  received  except  that  which  was  introduced  before 
the  Commission  as  denial  of  due  process  of  law,  see  Constitu- 
tional Law,  10. 

Adequate  remedy  at  law  for  recovery  of  overcharge  as  depriving 
Commission  of  right  to  order  reparation,  see  Bspa&ation,  10. 

ADEQUATE  REMEDY. 

See  Remedies. 

AGREEMENT. 

See  CONTBACTS. 

P.U.R.1916A.  1103 
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AMENDMENT. 

Statute  requiring  street  railways  to  make  reasonable  extensions 
ordered  by  Commission  as  exercise  of  reserve  power  to  alter 
or  amend  charter  which  authorizes  company  to  determine  where 
its  lines  shall  be  built,  see  Constitutional  Law,  6. 

Power  of  Commission  to  order  rebuilding  of  abandoned  railroad 
line  acquired  from  predecessor  where  carrier  would  be  obliged 
to  amend  its  charter  to  comply  with  order,  see  Service,  3. 

Amortization. 

See  generally,  Rettbn,  10-12. 

Duty  of  street  rai^vvay  having  frandkise  to  make  connections  with 
aiM>ther  railway  to  amortize  cost  where  the  connections  revert 
to  city  without  compensation,  see  Fbaivchibes,  4. 

ANNEXED  TERRITORY. 

Duty  of  street  railway  to  extend  five  cent  fare  zone  to  include  ter- 
ritory annexed  to  city,  see  Ratk,  40,  50. 

ANNVAI.  BEPRECIATI0N. 

See  Depreciation. 

ANNUAL  MEETING. 

Expenses  of  annual  meeting  as  operating  expenses,  see  R]?ruBiv,  IS. 

APPEAX.  AND  REVIEW. 

From  orders  of  Louisiana  Commission,  see  CommisSionb,  2. 

Statutes  providing  that  upon  appeal  from  order  of  Commission  no 
evidence  may  be  received  except  that  which  was  introduced 
before  the  Commission  as  denial  as  due  process,  see  CoTrsn- 
TUTioNAL  Law,  10. 

1.  In  the  consideration  of  a  petition  in  error  fllftd  in  tMa  ocmrt  tft 
reverse,  vacate,  or  modify  an  order  of  the  Public  Utilities  Commission 
on  the  ground  that  it  is  unlawful  or  unreasonable,  the  court  will  exam- 
ine the  entire  record  to  determine  whether  a  finding  of  facts  made  by 
the  Commission  is  so  involved  with  and  dependent  on  questions  of  law 
as  to  be  in  effect  a  decision  of  the  latter.  Hocking  Valley  R*  Co.  Y. 
Public  Utilities  Commission  (Ohio)  1062. 

2.  The  supreme  court  of  Tennessee  has  jurisdiction  of  a  direct 
appeal  to  it  from  an  order  of  a  trial  court  dismissing  a  bill  by  a  street 
railway  to  enjoin  the  operation  of  jitneys  upon  the  city  streets,  where 
the  application  of  a  statute  regulating  jitneys  is  invoked  by  the  com- 
plainant and  its  contflitutimiaUty  is  qnestioned  by  the  defendant,  al- 
though the  case  can  be  decided  without  consideration  of  the  constitu- 
tional question.  Memphis  Street  R.  Co.  v.  SajUd  Transit  Ca.  tTetA4 
834. 

3.  The  Ohio  Supreme  Court  will  not  reverse  an  order  of  the  Com- 
mission relieving  a  street  railway  of  the  obligation  of  making  an  extetf^ 
sion  of  its  lines  as  required  by  city  ordinance  upon  the  ground  that 
P.U.R.1916A. 
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operation  over  proposed  route  would  be  dangerous  where  it  does  not 
appear  from  a  consideration  of  the  record  that  it  is  unlawful  or  unrea- 
sonable.   Cincinnati  v.  Public  Utilities  Commission  (Ohio)  1057. 

t 
APPORTIONMENT. 

1.  Juriaaiction  of  CotnmUaion,  1,  2. 
II,  In  cmse  of  a  single  tUility,  3—^0, 
a.  Electricity,  3-«P. 

1.  Expenses,  3—7, 

2.  Investment  and  values,  8,  O, 
h.  lee. 

o.  Bailroads,  lO^^l, 

i.  Expenses,  10^19, 

(a)  In  general,  10. 

(b)  Interstate  and  intrastate  ttaffte,  11-^18. 

(c)  Freight  and  passenger  traffle,  i^k-JO, 

(d)  Line  and  termintU,  17— i0. 
2,  Earnings,  20. 

8.  Values,  21. 
d.  Telephones,  22^-^0. 
1.  Expenses,  22'^9. 

(a)   In  general,  22-^28. 
(h)  Between  toll  and  local  service,  29'^3. 
(o)  BeUveen  dosses  of  local  service,  34/^9. 
2»  Investment  and  values,  40. 
0.  Water, 
III,  In  case  of  ^oint  enterprise,  41^44:, 

I.  Jurisdiction  of  Commission, 

Jurisdiction  of  Connecticut  CoDimission  to  compel  power  company,  not 
a  party  to  proceeding,  to  pay  part  of  expense  of  relocating  street 
railway  tracks  and  poles,  see  Oommibsions,  5. 

1.  The  Wisconsin  Commission  has  no  jurisdiction  of  a  petition  for 
the  apportionment  of  the  cost  of  rebuilding  or  replacing  a  city  bridge 
used  by  a  street  railway,  where  the  complaint  is  filed  by  the  street  rail- 
way alone  and  the  statiite  authorizing  the  apportionment  provides  for 
the  filing, of  a  complaint  by  the  local  authorities  or  by  five  or  more  free- 
holders and  tax  payers  who  are  users  of  the  bridge  or  railway.  Wis- 
consin Traction,  Light,^Heat  &  P.  Co.  v.  Menasha  (Wis.)  482. 

2.  The  Wisconsin  Commission  has  no  jnrisdiction  of  a  petition  for 
the  apportionment  of  the  cost  of  the  rebuildment  or  replacement  of  a 
city  bridge  used  by  a  street  railway,  where  the  work  is  completed  before 

the  petition  is  filed  and  the  statute  authorizing  the  apportionment  con-  , 
templates  that  the  proceeding  shall  be  brought  before  any  work  is  done. 

Wisconsin  Traction,  Light,  Heat  &  P.  Co.  v.  Menasha  (Wis.)  482.  ' 

1.U.R.1916A.  70  i 
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APPORTIONMENT— contintie<f. 

11.  In  case  of  a  Bingle  utility^ 

a.  Blet^ricity, 

1.  Expenses, 

3.  The  general  expenses  of  a  telephone  add  electric  oompftny  must 
be  apportioned  in  investigating  the  reasonableness  of  electric  ratea. 
Kreunen  v.  Cedar  Grove  Teleph.  Co.   (Wis.)   967. 

4.  The  general  expense  of  a  telephone  and  electric  company,  con- 
sisting chiefly  of  the  salary  of  the  manager,  was  apportioned  on  the 
basis  of  the  direct  operating  expenses  of  each  department.  Krennen  v. 
Cedar  Grove  Teleph.  Co.   (Wis.)  967. 

5.  The  fuel  expense  of  an  electric  and  ice  plant  was  apportioned 
on  the  basis  of  the  percentage  of  electricity  and  ice  produced,  where 
each  constantly  bore  the  same  relation  to  the  other.  Bly  v.  W'inslow 
Electric  Light  &  P.  Co.  (Axiz.)  227. 

6.  In  estimating  the  electrical  expenses  of  a  municipal  electric  and 
water  plant,  interest  on  construction  bonds,  and  salaries  of  an 
official  giving  his  entire  time  to  the  utilitiea^  ftnd  of  officials  performing 
both  municipal  and  utility  duties,  must  he  apportioiied.  Re  Fennimore 
(Wis.)  848. 

7.  In  estimating  the  operating  expenses  ol  the  electrical  depart- 
ment of  a  ufllity  also  supplying  water  and  also  operating  another  plant, 
relatively  small  allowances  were  made  for  salaries  to  executive  and 
managerial  officers  and  to  an  attorney,  where  they  gave  little  time  to, 
and  there  was  little  need  of  their  services  in,  the  department.  Taylor 
v.  Northwest  Light  &  Water  Go,  (Idaho)  372. 

S»  Investment  and  values. 

8.  In  investigating  the  reasonableness  of  electric  rates,  it  was 
deemed  inadvisable  to  apportion  the  investment  in  poles  jointly  used 
by  the  electric  and  telephone  dejiartmonts  of  the  utility,  but  rather  to 
require  the  electric  department  to  pay  an  annual  contract  charge  to  the 
telephone  department.    Kreunen  v.  Cedar  Grove  Teleph.  Co.  (Wis.)  967. 

9.  In  the  valuation  for  electric  rate-making  purposes,  of  the  prop- 
erty of  a  utility  supplying  both  electricity  and  water,  the  value  of  furni- 
ture and  fixtures  in  use  by  both  departments,  and  by  both  the  plant 
under  valuation  and  another,  must  be  apportioned.  Taylor  v.  North- 
west Light  k  Water  Co.  (Idaho)  372. 

I».  Ice* 

Basis  for  apportioning  fuel  ej^pense  of  an  electric  and  ice  plant,  see 

.  supra,  6. 
P.U.R.1916A. 
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'  c.  Bailroads, 

1.  ExpenHCS. 

(a)   In  general. 

Weight  to  be  given  testimony,  as  to  proper  formula  for  apportionment, 
by  witness  having  no  practieal  knowledge  of  the  subject,  see  Evi- 
SEXCE,  10. 

10.  A  reassignaient  to  a  state,  under  a  new  formula,  of  an  appor- 
tionment under  an  old  formula  of  the  earnings  and  expenses  of  a  rail- 
road, divided  between  freight  and  passenger  service  for  specified  years, 
8uch  reassignment  being  made  by  comparing  the  result  obtained  by  the 
application  of  the  old  formula  and  the  new  and  by  equating  the  earn- 
ings and  expenses  of  such  years  on  the  basis  of  the  percentage  relation 
of  the  result  obtained  thereby,  will  secure  results  as  nearly  correct 
M  possible  for  the  purpose  of  a  rate  inquiry  when  no  separate  account 
of  the  cost  of  two  classes  of  traffic  has  been  kept.  Boylf  v.  St.  Louis  &  S. 
F.  R.  Co.  (U.  S.  Dist.  Ct.)  41). 

(b)  Jntevsiate  and  intrastate  traffic. 

Apportionment  of  values  between  interstate  and  intrastate)  see  infra,  21. 

11.  The  expense  of  railroad  transportation  must  be  apportioned 
between  interstate  and  intrastate  traffic  in  fixing  intrastate  rates.  Re 
Atchison,  T.  k  S.  F.  R.  Co.  (Mo.)   594. 

12.  A  railroad  formula  for  the  apportionment  of  expenses  between 
interstate  and  intrastate  traffic  cannot  be  made  the  basis  for  prescrib- 
ing a  schedule  of  intrastate  rates  for  all  railroads,  where  it  appears 
that  the  principles  on  which  the  multiplicity  of  apportionments  in- 
volved were  based  are  open  to  serious  question  and  largely  depend  upon 
the  opinion  evidence  of  railroad  witnesses:  that  consideration  of  the 
length  of  haul  and  the  relative  volume  of  business  does  not  result  in 
equitably  or  properly  showing  the  ratio  of  the  average  cost  per  ton* 
mile  of  intrastate  to  interstate  traffic;  that  necessary  tests  of  the  for- 
mula were  made  by  only  two  railroads  and  were  ex  parte  without  no- 
tice to  the  Commission;  that  the  accuracy  of  the  result  of  the  tests 
depends  largely  upon  the  reliability  and  individual  judgment  of  a 
number  of  inspectors  employed  to  check  trains,  etc.,  as  well  as  of  those 
in  cliargc  of  the  tests;  and  that,  assiuning  that  the  formula  accurately 
applied  would  give  correct  apportionment  for  the  road  making  the  test, 
the  conditions  were  not  sufficiently  like  those  on  other  roads  to  justify 
a  universal  use  of  the  formula.  Re  Atchison,  T.  k  S.  F.  R.  Go.  (Mo.) 
594. 

l3.  The  allocation  of  the  cost  of  interstate  and  intrastate  freight  and 
passenger  business  of  a  railroad  in  a  state  according  to  its  use  is  a 
proper  method  of  apportionment.     Boylf  v.  St.  Louia  &  S.  F..  R.  Co 
(U.  S.  Dist.  Ct.)  49. 
P.U.R.1916A. 
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(c)  Freight  and  pa9senger  traffic, 

14.  The  engine  ton  mile  basis  is  the  best  method  than  can  be  adopted 
to  determine  the  use  of  a  railroad  roadbed  for  freight,  although  the 
engines  are  classed  for  potentiality  and  seldom  carry  as  much  load  as  is 
assigned  them  by  the  classification.  Boylf  v.  8t.  Louis  &  S.  F.  R.  Go. 
(U.  S.  Dist.  Ct.)   49. 

15.  A  formula  for  the  apportionment  of  the  expenses  of  paseenger 
traffic  based  on  car  miles  rather  than  on  engine  potentiality  is  proper 
for  the  purpose  of  a  rate  inquiry,  since  trains  are  made  up  to  accom- 
modate that  traffic,  and  the  expense  should  be  regulated  by  the  number 
of  cars  drawn  even  if  there  are  not  sufficient  passengers  to  fill  every 
seat.    Boylf  v.  St.  Louis  k  S.  P.  R.  Co.  (U.  8.  Dist.  Ct.)  49. 

16.  A  formula  for  detennining  the  maintenance  costs  chargeable  to 
passenger  traffic,  which  produces  a  cost  almost  four  times  as  great  per 
ton  mile  as  on  freight  traffic,  and  is  arrived  at  by  compiling  an  average 
from  all  the  railroads  of  the  country  approximating  the  proportion  of 
maintenance  chargeable  to  the  passenger  traffic,  by  finding  a  ratio,  and 
using  the  total  passenger  earnings  and  total  maintenance  for  each  road 
as  factors,  is  unsound,  since  the  computation  is  based  upon  the  assump- 
tion that  each  company  is  maintaining  its  property  at  the  same  stand- 
ard, varying  only  in  proportion  to  the  relative  amount  of  passenger 
traffic  handled*    Dunsmore  v.  Chicago,  M.  k  St.  P.  R.  Co.  riowa)  289. 

(d)   Line  and  temtiftal, 

17.  A  formula  for  apportionment  of  railroad  yard  and  station  ex- 
pensea  between  line  and  terminal,  which  treats  all  business  traffic 
through  the  junction  from  branch  points  as  line,  and  all  of  the  ex- 
penoe  going  to  foreign  roads  or  coming  therefrom  as  terminal,  is  cor- 
rect; since  in  the  former  case  the  expense  is  a  part  of  the  haul,  and  in 
the  latter  it  belongs  to  the  receiving,  storing,  and  delivering  of  the 
freight.    Boylf  v.  St.  Louis  &  S.  F.  R.  Co.  (U.  S.  Dist.  Ct.)  49. 

18.  A  formula  for  the  apportionment  of  the  maintenance  and  cost 
of  railroad  equipment  between  line  and  %  terminal  on  the  basis  of  35 
per  cent  line  and  65  per  cent  terminal  for  freight  car  repairs;  82.5 
per  cent  lino  and  17.5  per  cent  terminal  for  passenger  coach  repairs; 
60  per  cent  line  and  40  per  cent  terminal  for  local  freight  engine  re- 
pairs; 68.4  per  cent  line  and  31.6  per  cent  terminal  for  through  freight 
engines;  64  per  cent  line  and  36  per  cent  terminal  for  local  passenger 
engines;  71  per  cent  line  and  29  per  cent  terminal  for  through  passen- 
ger engines,  and  82.5  per  cent  line  and  17.5  per  cent  terminal  for  typi- 
cal passenger  traffic,  is  not  such  an  incorrect  basis  of  apportionment  as 
to  prevent  a  company  relying  upon  it  from  sustaining  the  burden  of 
proving  that  rates  are  noncompensatory.  Boylf  v.  St.  Louis  &  S.  F.  R 
Co.  (U.  S.  Dist.  Ct.)  49. 

19.  An  ineorreet  method  of  charging  terminal  expenses  will  be  dis* 
regarded  in  a  rate  inquiry  where  it  has  no  relation  whatever  to  the 
ultimate  correctness  of  the  entire  apportionment.  Boylf  v.  St.  Louis 
&  S.  F.  R.  Co.  (IT.  S.  Dist.  Ct.)  49. 
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See  also  Bupra»  10. 

20.  The  mile  pro  rate  basis  of  crediting  branch  line  passenger  traffic 
with  the  proportion  of  business  which  it  originates  Is  not  a  correct 
method  of  aoootmting  for  determining  the  profitableness  of  branch  line 
•erviee.    Dunsmore  v.  Chicago,  M.  k  St.  P.  R.  Co.  (Iowa)  289. 

a.  Values. 

Apportionment  of  railroad  expenses  between  interstate  and  intrastate, 

see  supra,  11-13. 
Sufficiency  of  evidence  to  enable  Commission  to  prescribe  intrastate 

rates  for  railroad  without  apportioning  value  ol  property  used,  see 

Rates,  14. 

21.  The  apportionment  of  the  property  values  of  a  railroad  company 
in  a  state  between  states  and  interstate  on  the  relation  of  transporta- 
tion expenses  will  not  be  declared  improper,  merely  on  the  theory  that 
the  raising  of  any  item  of  expense  in  one  part  of  service  puts  more 
property  valuation  on  the  state  for  interstate  business.  Boylf  v.  St. 
Louis  &  S.  F.  R.  Co.  (U.  S.  Dist.  Ct.)  49. 

d.  Telephones, 

1,  Expenses* 

(a)  in  general. 

Apportionment  of  expenses  of  telephone  and  electric  utility,  see  supra, 
3,  4. 

22.  In  order  to  find  the  unit  cost  of  tolephone  service,  expenses 
idiould  first  be  directly  allocated  to  each  class  of  service  in  the  regnlar 
way,  after  which,  in  order  to  divide  the  eost  of  the  unit  of  service  be- 
tween the  two  consumers  responsible  for  it,  the  allocated  expenses 
should  be  reapportioned  on  a  use  basis.  Re  St.  Croix  Teleph.  Co.  (Wis.) 
562. 

23.  In  determining  the  cost  of  various  classes  of  local  telephone 
service,  directory  and  stationery  expense,  a  subitem  of  central  oiBoe 
expenses,  was  apportioned  to  each  class,  in  proportion  to  the  number 
of -telephones  in  use  by  eaeh.    Re  St.  Croix  Teleph.  Co.  (Wis.)   562. 

24.  In  determining  the  cost  of  telephone  service  the  item  ''power 
and  freight,"  a  subitem  of  central  office  expenses,  consisting  chiefly  of 
battery  costs  and  freight  thereon,  was  apportioned  to  the  various  classes 
ol  service  on  the  basis  of  the  number  of  calls  terminated  at  the  ex- 
change or  tlie  **ringing  basis."    Re  St.  Croix  Teleph.  Co.  (Wis.)  ^52. 

25.  In  determining  the  eost  of  various  classes  of  telephone  service* 
the  item  ''miscdlaneoiis  expense."  a  subitem  of  central  office  expenses, 
was  apportioned  «•  an  overhead  charge  to  the  other  items  of  central 
office  expense.    Re  St.  Croix  Teleph.  Co.  (Wis.)  552. 
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26.  In  determining  the  coat  of  Tarioug  classes  of  telephone  service, 
the  central  office  maintenance  expense  was  apportioned  to  each  claw 
upon  the  basis  of  the  average  per  cent  of  the  number  of  lines  per  class 
and  originating  calls  per  class.     Re  St.  Croix  Teleph.  Co.   (Wis.)  o&SL 

27.  In  determining  the  cost  of  telephone  Bervi<ie  general  office  sal- 
aries, miscellaneous  expenses,  general  equipment  expenses,  and  undis- 
tributed expenses  were  apportioned  to  the  various  classes  of  service  as 
an  overhead  charge  on  the  basis  of  use  as  indicated  by  a  traffic  study 
of  the  lines,  in  the  final  reapportionment  of  expenses  to  ascertain  unit 
costs.     Re  St.  Croix  Teleph.  Co.  (Wis.)   552. 

28.  In  determining  the  unit  cost  of  telephone  service,  80  per  cent  of 
,  the  expenses  incident  to  the  operation  of  rural  lines  not  owned  by  the 

company  were  apportioned  among  the  different  classes  of  service  of  the 
company,  and  the  amounts  so  charged  were  reapportioned  on  the  use 
basis  in  the  same  way  as  the  expenses  incurred  in  operation  of  the  other 
classes  of  service,  where  the  rural  lines  were  included  in  the  appor- 
tionment of  the  expenses  of  the  company  in  the  same  way  as  the  other 
classes  of  service;  it  appearing  that  the  average  rural  lines  not  owned 
by  the  company  were  10  miles  in  length  and  the  lines  owned  by  the 
company  were  8  miles,  so  that  by  placing  the  exchange  limits  at  8 
miles  but  80  per  cent  of  the  rural  plant  would  lie  within  such  limits. 
Re  St.  Croix  Teleph.  Co.  (Wis.)  552. 

(h)   Between  toll  atid  local  service. 

29.  In  an  apportionment  to  determine  the  cost  of  various  classes 
of  telephone  service,  the  Wisconsin  Commission,  for  the  purpose  of  the 
case  before  it,  attempted  to  separate  toll  from  local  expenses  up  to  and 
including  the  subscribers'  station.    Re  St.  Croix  Teleph.  Co.  (Wis.)  55^. 

30.  In  determining  the  cost  of  telephone  service  the  salaries  of 
operators  of  the  central  office  were  apportioned  between  the  toll  service 
and  the  local  service  on  the  basis  of  the  actual  amount  of  time  devoted 
by  the  operators  to  the  toll  and  the  local  switch  boards;  the  amount 
charged  to  the  loeal  service  to  be  reapportioned  to  the  various  classes 
of  service  on  the  basis  of  use  as  indicated  by  a  traffic  study.  Re  St. 
Croix  Teleph.  Co.  (Wis.)  662. 

31.  In  determining  the  cost  of  telephone  service  the  item  "fuel, 
water,  light,  and  maintenance  of  building,'^  a  subitem  of  central  office 
expenses,  was  apportioned  between  the  toll  service  and  the  local  service 
on  the  basis  of  the  amount  of  space  utilized  by  each  and  the  relative 
number  of  operators  employed;  the  amount  charged  to  the  local  classes 
of  service  being  reapportioned  between  the  different  classes,  50  per  cent 
on  the  basis  of  the  number  of  phones  in  use  in  each  class  and  50  per 
cent  on  the  basis  of  the  number  of  lines  in  each  class  connected  with 
the  exchange.     Re  St.  Croix  Teleph.  Co.    (Wis.)   562. 

32.  In  determining  the  cost  of  various  classes  of  telephone  service, 
the  item  "commercial  expense"  was  apportioned  between  the  toll  service 
and  the  local  service  on  various  bases  dependent  upon  a  fairly  com> 
preiiensive  knowledge  of  the  use  to  which  the  diffsvent  items  of  the 
account  are  put;  and  the  amount  charged  to  the  local  service  was  then 
P.U.R.1916A 
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reapportioned  among  the  varions  classes  of  local  service  on  the  billing 
basis;  t.  e.,  the  percentage  which  the  number  of  billings  in  each  class 
of  service  is  to  the  total  number  of  billings.  Re  St.  Croix  Teleph.  Co. 
(Wis.)  562. 

33.  In  determining  the  cost  of  various  classes  of  telephone  service 
for  rate-malcing  purposes,  the  "depreciation  on  building''  was  appor- 
tioned between  the  toll  service  and  the  local  service  upon  the  basis  of 
the  space  utilized  and  the  number  of  operators  employed  by  each;,  the 
amount  charged  to  the  local  service  was  divided  equally  between  cen- 
tral office  and  general  office  expenses,  the  former  portion  being  charged 
to  tlie  various  classes  of  local  service  on  the  basis  of  the  number  of 
lines  in  each  c1A,8b  of  service,  and  the  latter  portion  added  to  the  de- 
preciation computed  on  general  office  equipment,  which  total  was  con- 
sidered a  part  of  the  general  expense  to  be  reapportioned  as  an  over- 
head charge  in  the  final  determination  of  the  unit  case  of  the  service. 
Re  8t.  Croix  Teleph.  Co.  (Wis.)  552. 

(e)  Between  dosses  of  local  service. 

See  also  supra»  31,  32. 

34.  In  determining  the  cost  of  various  classes  of  telephone  service, 
wire-plant  operation  and  maintenance  expense  was  apportioned  between 
the  different  classes  of  local  service  on  the  basis  of  the  wire  miles  in 
each  class.    Re  St.  Croix  Teleph.  Co.  (Wis.)  552. 

36.  In  determining  the  cost  of  various  classes  of  telephone  service, 
substation  operation  and  maintenance  expense  was  apportioned  between 
the  different  classes  of  local  service  on  the  basis  of  the  number  of  sub- 
stations in  each  class,  omitting  from  the  computation  substations  on 
farm  lines  not  owned  by  the  company.  Re  St.  Croix  Teleph.  Co.  (Wis.) 
662. 

36.  In  determining  the  cost  of  telephone  service  the  ambunt  of  sal- 
aries of  operators  of  central  office  charged  to  local  service  was  reappor- 
tioned among  the  different  classes  of  local  service  upon  the  basis  of  thfi 
amount  of  the  local  operator's  time  devoted  to  each  class  of  service  as 
indicated  by  a  traffic  study.    Re  St.  Croix  Teleph.  Co.  (Wis.)  662. 

37.  It  is  not  necessary  to  reapportion  upon*  a  use  basis  the  item 
"oommercial  expense"  charged  to  the  diffarent  dassM  of  telephone  ierv- 
iee,  to  determine  the  unit  eost  of  the  service,  since  this  expense  does  not 
depend  upon  an  inter-relation  of  traffic  among  the  subscribers.  Re  St. 
Croix  Teleph.  Co.  (Wis.)  652. 

38.  In  determining  the  unit  cost  of  telephone  service,  central  office 
and  wire-plaat  expenses,  including  interest  and  depreciation,  apportioned 
to  the  different  classes  of  service  were  reapportioned  upon  a  use  basis 
by  employing  the  message  line  as  the  unit  of  use,  by  multiplying  by 
2  a  call  terminating  on  the  same  class,  properly  t/o  weight  that  class, 
charging  1  to  each  class  for  a  call  terminating  on  another  class,  and 
charging  to  toll  all  calls  from  another  class  to  toll,  on  the  theory  that 
the  toll  service  should  stand  by  itself,  and  that  there  should  be  no  recip- 
P.U.R.1916A. 
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rocal  sharing  of  expense  between  toll  and  the  other  claBses  of  service. 

Re  {St.  Croix  leleph.  Co.  (Wis.)  552. 

30.  In  determining  the  unit  cost  of  telephone  service  substation  ex- 
penses, including  interest  and  depreciation,  apportioned  to  the  different 
classes  of  service  were  reapportioned  upon  a  use  basis  by  employing  the 
message  phone  as  the  unit  of  use  to  take  care  of  the  ring-back  call, 
which  uses  but  one  message  line  while  it  uses  two  message  phones. 
Re  St.  Croix  Teleph.  Co.  (Wis.)   552. 

2*  Investment  and  values. 

Advisability  of  apportioning  investment  in  poles  used^  in  both  depart- 
ments of  a  utility  furnishing  electricity  and  telephone  service,  see 
supra,  8. 

40.  In  determining  the  cost  of  telephone  scTvice,  interest  on  the 
fair  present  value  of  the  property  plus  12  per  cent  for  overhead  during 
construction  was  apportioned  between  the  toll  service  and  the  local 
service  upon  the  basis  of  the  space  utilized  and  the  number  of  oper- 
ators employed  by  each;  50  per  cent  of  the  amount  charged  to  local 
service  was  charged  to  "central  office,**  and  50  per  cent  was  charged  to 
''general  office,"  and  the  "central  office"  portion  was  reapportioned 
among  the  various  classes  of  local  service  on  the  basis  of  the  number 
of  lines  in  each  class,  and  the  "general  office"  portion  was  added  to  the 
"general  office"  equipment.     Re  St,  Croix  Teleph.  Co.   (W^is.)    552. 

e.  Water, 

Apportionment  of  expenses  of  utility  furnishing  electricity  and  water, 
see  supra,  6,  7. 

Necessity  of  apportioning  value  of  property  of  utility  supplying  elec- 
tricity and  water  used  in  both  departments,  see  supra,  9. 

Ill,  In  case  of  joint  enterprise. 

Cost  of  aboIlaHlng  g^rade  crossing. 

41.  Neither  the  eounty  nor  the  township  is  a  party  in  interest  in 
proceedings  to  apportion  the  coat  of  abolishing  a  grade  crossing  wholly 
within  the  corporate  limits  of  a  city  under  the  Illinois  statutes,  and 
no  part  of  such  cost  can  be  apportioned  to  either  merely  because  they 
may  have  a  general  interest  in  the  safety  of  the  crossing.  Illinois  C. 
R.  Co.  V.  Decatur  (111.)  987. 

42.  The  state  of  Illinois  is  not  a  party  in  interest  in  proceedings  to 
apportion  the  cost  of  abolishing  a  grade  crossing  not  upon  state  prop- 
erty nor  upon  a  road  constructed,  improved,  and  maintained  in  whole 
or  in  part  by  the  aid  of  state  moneys,  and  no  part  of  such  cost  may  be 
apportioned  to  it.    Illinois  C.  R.  Co.  v.  Decatur  (111.)  987. 

43.  The  proportion  that  the  public  should  b^ar  of  the  cost  of  con- 
structing a  viaduct  over  railroad  tracks  crossing  a  city  street  at  grade, 
of  sufficient  strength  and  capacity  to  carry  future  interurban  traffic, 
P.U.R.1916A. 
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APPORTIOXMENT-KTonfttwed. 

and  with  a  lateral  approach  to  provide  for  traffic  over  a  public  high- 
way which  was  not  crossed  by  the  railroads,  but  would  be  dosed  to 
traffic  unless  there  ^as  an  approach,  was  apportioned  to  the  city.  Pe- 
oria V.  Chicago,  B.  ft  Q.  R.  Co.    (111.)   493. 

44.  A  street  railway  company  not  operating  on  the  part  of  a  city 
street  crossed  by  railroad  tracks  was  not  required  to  bear  any  part  of 
the  cost  of  the  construction  of  a  viaduct  over  the  railroad  tracks,  but 
was  required  to  bear  the  expense  of  changes  in  its  tracks  incident  to  the 
construction  of  the  approach  to  the  viaduct.  Peoria  v.  Chicago,  B.  ft 
Q.  R.  Co.  (111.)  493. 

ARIZONA. 

Express  rates  In  Arizona,  see  Kates,  35. 

ASSESSMENT. 

Fixing  of  value  of  land  at  its  assessed  value  for  purposes  of  taxa- 
tion in  valuation  proceedings,  see  Valuation,  24. 

ATTORNEYS. 

Apportionment  of  salaries  of  officers  and  attorney  in  fixing  oper- 
ating expenses,  see  Afpobtionme:9T,  7. 

AUTOMATIC  SIGNALS. 

For  street  railways,  see  Siavici^  63. 

automobix.es. 

I.  In  general,  i— 5.- 

W.  Certificate  of  convenience  for  operation  of,  as  oofnmon  car* 
riera,  4,  5, 

1,  In  general. 

Jurisdiction  of  Tennessee  Supreme  Court  of  appeal  from  court  order 
dismifising  bill  to  enjoin  operation  of  jitneys,  see  Appeal  and  Kx- 
VIE2W,  2. 

Ee^uiring  operator  of  jitney  bus  to  furnish  indemnity  bond  as  arbitrary 
class  legislation,  see  Constitutional  Law,  11. 

Power  of  the  state  to  declare  jitney  buses  operating  in  cities  as  com* 
mon  carriers,  see  Constitdtiokal  Law,  16. 

Statutes  requiring  operator  of  jitney  bus  to  furnish  indemnity  bonds 
as  proper  exercise  of  police  power,  see  Constitutional  Law,  16. 

Injunction  against  operation  of  jitneys  for  failure  to  comply  with  stat- 
utory requirement,  see  Injunkthon,  1. 

Operation  of  jitney  bus  without  license  and  without  furnishing  in- 
demnity bonds  as  public  nuisance,  see  Nuisance,  1. 

Mimicipal  license  to  operate  a  public  vehicle  as  property,  see  Pbopebty, 
.    1. 

1.  A  jitney  is  a  self-propelled  vehicle,  other  than  a  street  car, 
P.U.IL1916A. 
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AUTOMOBILES— continued. 

traverBing  the  public  atreets  between  certain  definite  points  or  termini, 
and  as  a  common  carrier  conveying  jpassengers  at  a  5  cent  or  aome  small 
fare,  between  such  termini  and  intermediate  poin^,  and  so  held  out, 
advertised,  or  announced.    Memphis  v.  State  (Tenn.)  825. 

2.  Jitneys  have  no  right  to  operate  on  the  streets  of  a  city  where 
statutory  provisions  empowering  the  city  to  pass  an  ordinance  authoriz* 
ing  the  issuance  of  licenses  and  requiring  operators  to  procure  licenses 
and  to  execute  indemnity  bonds  against  liability  for  injuries  have  not 
been  followed.  Memphis  Street  R.  Co.  v.  Rapid  Transit  Co.  (Tenn.) 
834. 

3.  A  street  railroad  company,  although  owning  a  nonexclusive 
franchise  to  operate  in  a  city,  has  a  property  right  that  will  entitle  it 
to  enjoin  the  competitive  operations  of  jitneys  without  legislative  or 
municipal  authority.  Memphis  Street  R.  Co.  v.  Rapid  Transit  Co. 
(Tenn.)  834. 

• 
II,  Certificate  of  ootwenience  for  aperation  of,  as  common 

carriers. 

Necessity  of  passing  upon  technical  questions  concerning  the  validity 
of  a  franchise  to  operate  auto  bus  in  passing  upon  an  application 
for  certificate  of  convenience  and  necessity,  see  Cebtii'ICAtk  of 
Convenience  and  Necessity,  2. 

Statute  requiring  certificate  of  convenience  to  operate  motor  bos  for 
transportation  of  persons  for  15  cents  or  less,  as  illegal  discrimina- 
tion, see  CoNSTiTUTioNAi,  Law,  12. 

Power  of  state  to  require  operators  to  secure  certificate  of  convenience, 
see  Constitutional  Law,  15. 

Competition  of  motor  bus  with  street  railway,  see  Monopoly  and  Com- 
petition, 17-21. 

4.  A  statute  requiring  persons  operating  motor  vehicles  in  compe- 
tition with  another  common  carrier  to  obtain  a  certificate  of  convenience 
and  necessity  from  the  Commission  applies  to  po'sons' operating  under  a 
prior  city  license.    Public  Service  Commission  v.  Booth  (N.  Y.)  955. 

5.  A  motor  bus  line  carrying  passengers  and  freight  from  points 
within  a  city  to  a  village  must  obtain  the  eonsent  of  the  eltj  authori- 
ties and  a  certificate  from  the  Public  Service  CommiMion,  as  provided 
by  |§  26  and  27,  chapter  667  of  the  New  York  Laws  of  1915,  although 
no  separate  fare  is  charged  within  the  city  and  the  rate  of  fare  is  over 
15  cents.    Public  Service  Commission  v.  Hur^igan  (N.  Y.)  647. 

AUXILIARY  PLANT. 

Eight  to  allowance  for  maintenance  of  auxiliary  plant  not  included 
as  useful  property,  see  Retturn,  26. 

AVERAGE  VALtTES. 

Fixing  value  of  land  by  averaging  values  given  by  witnesses  for 
the  opposing  parties,  see  Valuation,  23. 
P.U.R.1fil6A. 
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AVERAGE   VALVES— continued. 

Efttunating  value  of  building,  average  value  of  labor  and  material 

over  a  period  of  years,  rather  than  tbe  values  ot  a  particular 

time,  see  Vai^uahon,  25. 
Fixing  value  of  buildings  by  averaging  cost  of  reproduction  new, 

under  undisputed  testimony  of  contractors  and  the  actual  cost 

as  estimated  by  engineer  of  utility,  see  Valuation,  27. 

BAD  ACCOUNTS. 

Allowance  for  in  fixing  return,  see  Ritiuiln,  13,  !*• 

BAGGAGE. 

Excess  baggage  'charges,  see  Rates,  38. 

Jurisdiction  of  New  York  Commission  over  parcel  checking  service 

rendered  by  railroad  or  by  lessee  of  space  in  depot,  see  Service, 

6,  7. 
Discretion  of   railroads   in   determining  whether  parcel  checking 

service  shall  be  maintained  in  depot  and  charge  to  be  made  for 

it,  see  Servicb,  57. 

BIX.L8. 

Allowance  for  bad  accounts  in  fixing  return,  see  Return,  13,  14. 

BLOCK  RATES. 

Block  rates  for  electricity  discriminatory  where  application  of  rate 
for  second  block  of  kilowatt  hours  result  in  greater  charge  for 
less  service,  see  DisoBiMiNATioif-  16. 

BOKBHOUIEBS. 

Duty  to  give  utility  opportunity  to  furnish  adequate  service  before 
permitting  competition  for  protection  of  security  holders,  see 
MONOPOlrY  AND  Ck)MPETrTroN,  7. 

BONDS.' 

Apportionment  of  interest  on  construction  bonds  between  municipal 
electric,  and  water  plants,  see  Apportionment,  6. 

Bight  to  operate  jitney  bus  where  city  has  failed  to  provide  for 
indemnity  bonds  against  negligent  operation  as  authorized  by 
statute,  see  Automobiles,  2. 

Requiring  operator  of  jitney  bus  but  not  opewt^r  of  ]^ivtt^  s|Eb> 
mobile  to  furnish  indemnity  bond  as  arbitrary  class  legislation, 
see  CoNSTrrunoNAL  Law,  11. 

Statute  requiring  operators  of  motor  busses  charging  15  cents  or 
less  but  not  operators  of  other  vehicles,  to  furnish  bonds  as 
illegal  discrimination,  see  Constitutional  Law,  13. 

Statute  requiring  operator  of  jitney  bus  to  furnish  indemnity  bonds 
as  proper  exercise  of  police  power,  see  OoNSTrnrrioNAL  Law, 
16. 

iBJunction  against  operation  of  jitneys  for  failure  to  furnish  in- 
demnity bonds,  see  Injtti^otidn,  1. 
P.UJL1916A. 
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BO^DS— continued. 

Operation  of  jitaej  bus  without  furnishing  indemnity  bond  ag  pub- 
lic nuisance,  see  Kuisanoe,  1. 

Allowance  for  interest  on  construction  bonds  in  fixing  operating 
expenses  of  municipal  electric  plant,  see  RirruBN,  29. 

Issuance  of  bonds,  see  SacumiTT  Issues. 

BOOK  VALtTE. 

Kstimated  value  of  gas  plant  as  entirety  where  value  of  different 
classes  of  property  could  not  be  ascertained  from  book  charges, 
see  Valuation,  1. 

BORDER  LINE-  TERRITORY. 

Policy  of  Wisconsin  Commission  as  to  determining  claim  to  border 
line  territory,  see  Monopoly  and  CoMPEa:iTioN,  1. 

BRANCH  LIKE. 

Method  of  crediting  branch  line  passenger  traflSc  with  proportion 

of  business  which  it  originates,  see  Appobtionment,  20. 
Burden  of  proof  of  reasonableness  of  order   for  daily  operation 

of  two  passenger  trains  on  branch  line  of  railroad,  see  Evi- 

DENCE,  4. 
Duty  of  railroad  to  operate  passenger  trains  on  branch  line  at  a 

loss,  see  Service,  47,  48. 
Branch  line  passenger  service  generally,  see  Service,  54-56. 

BRIDGES. 

Jurisdiction  of  Wisconsin  Commission  to  apportion,  cost  of  rebuild- 
ing city  bridge  on  petition  of  street  railway,  see  Appobtion- 
MBNT,  1,  2. 

Power  of  Maine  Commission  to  require  railroad  to  remove  cover  over 
bridge  obstructing  view  of  travelers  on  highway,  see  Com- 
missions, 7.  • 

BUILDINGS. 

Fixing  the  value  of  buildings  in  valuation  proceedings,  see  Valua- 
tion, 26,  26. 

B17RDEN  OF  PROOF. 

See  Evidence,  II. 

BUS. 

Motor  bus,  generally,  see  ATnx)M0BiLES. 
Definition  of  jitney  bus,  see  Automobiles,  1. 

BUSINESS  CONDITIONS. 

Power  of  Commission  to  approve  increase  in  railroad  rates  to  stimu- 
late business  conditions^  see  Rates,  4. 
P.U.R.1916A. 
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BiniimBM  WBWHICT*  ' 

Duty  of  street  railway  to  atop  cars  at  middle  of  blocks  in  business 
district  of  city,  see  Service,  60. 

BUSINESS  SOHOOI4I. 

Reduced  rates  to  students  attending  pHvate  business  school  operat- 
ed for  profit  as  unlawful  discrimination,  see  Discbimi nation, 
11. 

BUSINESS  TELEPHONE  RATES. 

Reasonableness  of  excess  telephone  rate  of  $2  per  quarter  mile  or 
fraction  thereof  beyond  city  limits  for  single  party  business 
or  residence  subscriber,  see  Rates,  54. 

CALIFORNIA. 

Effect  of  contract  between  municipality  and  utility  fixing  rates 
upon  the  power  of  the  Commission  to  regulate  rates,  see  Con- 
stitutional Law,  2. 

Water  company  selling  water  to  a  town  for  resale  as  a  public 
utility  under  the  constitution  and  laws  of  California,  see  Public 
Utilities,  2. 

Power  of  California  Commission  to  order  reconstruction  and  opera- 
tion of  abandoned  branch  of  railroad,  see  Sebvice,  1-3. 

Effect  of  a  statute  forbidding  employees  from  receiving  or  trans- 
mitting train  orders  by  telegraph  or  telephone,  see  Sebvice, 
11,  41. 

CAPITAL  STOCK. 

Issuance  of,  see  Sbcubity  Issues. 

CAR  MILE. 

As  basis  for  apportioning  expenses  of  passenger  iraflic  on  steam 
railroads,  see  Appobiionment,  15. 

CARRIERS. 

Automobiles  as  common  carriers,  see  Automobiles. 
Effect  of  fact  that  general  schedule  of  rates  will  probably  be  more 
profitable  to  some  carriers  than  to  others,  see  Reiubn,  4. 

CARS. 

Equipment  of  cars  for  shipment  of  lumber,  see  Skbvice,  43-45. 
Right  to  require  street  railway  to  designate  doors  for  entrance  and 
exit,  see  Sebvice,  59. 

CENTRAL  OFFICE  EXPENSES. 

Basis    for   apportioning   central    office   expenses   between    difTerent 
classes  of  telephone  service^  see  Apfobtionment,  23-27,  30,  31, 
36,  38. 
P.U.R/l9HiA. 
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CERTIFICATE  OF  CONVENIENCE  ANB 

/.  Jn  general,  J— 3. 
II.  Certificate  for  municipal  plants,  4. 

J.  In  general. 

For  operating  motor  yehicles,  see  AxnoMOBiucs^  4,  5. 

Power  of  state  to  require  operator  of  jitney  busses  to  secure  eertlfleateB 

of  convenience  and  necessity  from  Commissions,  see  CovmnvnoKAL 

Law,  16. 
To  enter  occupied  territory,  see  Monopoly  ajsd  Comfetitioit. 

1.  A  certificate  of  convenience  and  necessity  for  the  construction 
of  a  railroad  was  not  granted  where  it  did  not  appear  that  the  railroad 
was  necessary  to  or  desired  by  the  public,  or  would  be  a  particular 
convenience  either  to  the  public  or  to  intersecting  railroads,  that  the 
undertaking  had  been  deliberated  fully  and  developed  into  definite  plats 
and  plans,  that  the  applicant  was  able  to  finance  the  under  taking,  that 
the  applicant  was  reasonably  skilful  and  learned  in  the  technique,  and 
that  the  expected  revenue  would  yield  an  equitable  return  to  investors. 
Re  Valley  Park,  St  L.  &  K  R.  Co.  (111.)  916. 

2.  Technieal  questions  concerning  the  validity  of  a  franchise  to 
operate  an  auto  bus  system  in  a  city,  such  as  the  eifect  of  insufficient 
publication  of  the  notice  of  public  hearing  and  the  grant  of  the  right  to 
operate  over  routes  not  mentioned  in  the  notice,  will  not  be  decided  by 
the  New  York  Conunission  of  the  second  district  upon  an  application 
for  a  certificate  of  convenience  and  necessity,  where  the  franchise  is 
not  obviously  defective.    Gray's  Petition   (N.  Y.)   33. 

3.  Permission  was  granted  to  an  electric  utility  to  construct  and 
operate  an  incompleted  electric  plant  in  a  town  upon  condition  ^at 
it  purchase  the  rights  of  the  owner.    Re  Giguere  (N.  H.)  30. 

//.  Certificate  for  municipal  plants, 

4.  A  certificate  of  public  convenience  from  the  Pennsylvsnia  Com- 
mission is  not  necessary  for  the  construction  of  a  municipal  electric 
light  plant  merely  for  municipal  use.  White  Oak  Light,  Heat  &  P.  Co.  v. 
Benson  (Pa.)  811. 

CERTIFICATE  OF  SAFETY. 

Right  of  utility  to  require  certificate  of  safety  of  consumer's  equip- 
ment from  Board  of  fire  underwriters,  see  Sebvicb,  30. 

CHARITABLE  INSTITUTIONS. 

Right  of  railroad  under  Colorado  statute  to  carry  freight  at  free 
or  reduced  rates  to  hospital  maintained  as  charitable  institu- 
tion by  employees  relief  association,  see  Discrimination,  13. 
P.U.R.1916A. 
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CHARTER. 

Validity  of  statute  requiring  street  railway  to  make  reasonable  ex- 
tensions ordered  by  CommissioB  where  charter  authorizes  com- 
pany to  determine  where  its  lines  shall  be  built,  see  Constitu- 
tional Law,  Q. 

Power  of'  Commiseiou  to  order  rebuilding  of  abandoned  railroad 
line  acquired  from  predecessor  where  carrier  would  be  obliged 
to  amend  its  charter  to  comply  with  the  order,  see  SfiftvxcE,  3. 

CHEOKIHO  PA]E(CIX8. 

See  Paboels. 

OHIIJ>REN. 

JEUght  to  require  railroads  to  transport  children  under  5  years  of 
V        age  free,  aee  DiscBiMiNATioiTf  10. 

GITIS8. 

See  MUKIOIPALITIBS. 

CLASS  IiEOISJUATIOir. 

See  Ck)NSTiTUTiONAL  Law,  11-13. 

CLEARAKCES. 

Power  of  Minnesota  Commisflilon  to  peradt  e<uiatriictioii  of  tempor- 
ary switching  iraek  with  less  than  statutory  clearance,  see 
Commissions,  0. 

Relocation  of  street  railway  tracks  on  highway  to  provide  clear- 
ance for  safe  operation  and  highway  travel,  see  Street  Rail- 
ways, 1. 

COIiORADO. 

Jurisdiction  of  Colorado  Commission  to  regulate  sale  of  steam, 
see  Commissions,  9. 

Right  of  railroad  under  Colorado  statute  to  carry  freight  at  free 
or  reduced  rates  to  hospital  maintained  as  charitable  institu- 
tion by  its  employees  relief  association,  see  Discrimination,  13. 

Right  of  railroad  under  Colorado  statute  to  furnish  free  or  reduced 
rate  transportation  to  physicians  and  surgeona  of  employees 
relief  association,  see  Discrimination,  14. 

COMM EROIAI.  ENTERPRISB. 

Right  to  fix  return  for  an  electric  utility  by  comparison  with  return 
from  ordinary  commercial  enterprise,  see  Rbttubn,  8. 

COMMERCIAL  EXPENSE. 

Basis  for  apportioning,  between  toll  and  local  telephone  service, 

see  Apportionment,  32. 
Apportionment  of,  between  different  classes  of  local  telephone  ser- 
vice, see  Apportionment,  37. 
P.U.R.1916A. 
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COMMISSIONS. 

/.  In  general,  1, 
II,  Jurisdiction f  powers  and  dtttieSf  9^tO. 
CI.  In  general^  2,  8, 

b.  Over  particular  Idnds  of  qtisstionSf  4«->7. 

c.  Orrr  particular  Jcinds  of  corporations,  S^IO, 
ill.  Orders, 

I,  In  general. 

Change  of  membership  in  Commissions  as  ground  for  reopening  previ- 
ously decided  case,  see  Obders,  1. 

1.  Decisions  of  the  Supreme  Court  of  the  United  States,  that  a 
carrier  may  complain  of  an  intrastate  rate  that  is  less  than  compen- 
satory for  a  particular  service,  even  though  the  return  from  the/ en- 
tire intrastate  business  is  adequate,  are  controlling  upon  a  Commission 
in  a  proceeding  to  fix  a  maximum  passenger  rate.  Re  Atchison,  T.  ft 
S.  F.  R.  Co.  (Mo.)  694. 

//.  JurisdictioUf  powers  and  duties, 

a.  In  general. 

Policy  of  Xew  Jersey  Commission  aa  to  approval  of  municipal  ordi- 
nance, passed  without  notice,  granting  Use  of  streets  for  distri- 
bution of  electricity,  see  Franchises,  2. 

2.  The  Interstate  Commerce  Commission  is  vested  with  judicial 
power  and  a  certain  jurisdiction,  concurrent  with  that  of  the  circuit 
and  district  courts  of  the  United  States;  whereas  such  power  is  with- 
held from  the  Railroad  Commission  of  Louisiana,  the  findings  of  which 
are  inconclusive,  and  reviewaJ>le  in  the  court  of  ordinary  jurisdiction. 
Texas  &  P.  R.  Co.  v.  Railroad  Commission  (La.)  334. 

3.  That  a  commission  has  no  power  to  enforce  its  orders  cannot  be 
succeaBfuUy  urged  as  a  denial  of  its  power  to  make  an  order  expressly 
conferred  by  statute.  Turner  Creamery  Co.  v.  Ciiicago,  M-  &  St.  P.  R. 
Co.   (S.  D.)   1083. 

h.  Over  particular  kinds  of  questions. 

Of  Wisconsin  Commission  to  apportion  cost  of  rebuilding  city  bridge 

used  by  a  street  railway,  see  Awovnc^UJEtfT,  1,  2. 
To  prevent  discrimination,  see  Dwcriicixatiox,  1. 
Over  rates,  see  Rates,  4-6. 
To  order  reparation,  see  Reparation,  4-10. 
Over  service,  see  Service,  1-13. 

4.  Tlie  New  llampsliire  Commission  will  not  refuse  to  enforce  an 
act  of  the  legislature  upon  the  ground  that  it  is  unoonstitutionaL  since 
the  power  to  declare  an   act  unconstitutional   re«ts  with   the  supreme 
court  alone.    Colburn  v.  Nashua  Street  R.  Co.  (N.  H.)  424. 
P.l'.R.1916A. 
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CX)MMlSS10NS--con«inue(f. 

5.  The  Connecticut  GommisBion  has  no  power  to  require  a  power 
company  to  bear  a  part  of  the  expense  of  relocating  street  railway 
tracks  under  a  plan  whereby  the  power  company's  poles  also  will  be 
relocated,  where  it  is  no«  a  party  to  the  proceeding.  Re  Connecticut  Co. 
(Conn.)  1. 

6.  The  Minnesota  Commission  is  without  power  to  permit  the  con- 
struction of  a  temporary  track  for  switching  purposes,  with  a  clear- 
ance between  tracks  less  than  that  provided  for  by  statute.  Re  Chi- 
cago, St.  P.  M.  &  0.  R.  Co.  (Minn.)  344. 

7.  The  Maine  Conunission  has  no  jurisdiction  of  a  complaint  to  re- 
quire a  railroad  to  remove  so  much  of  its  covered  bridge  as  obstructs 
the  view  of  travelers  upon  a  near-by  public  highway  approaching  the 
railroad  grade  crossing,  where  the  bridge  is  constructed  upon  the  rail- 
road's right  of  way,  and  the  use  thereof  does  not  affect  the  rates  or 
character  or  quality  of  service  within  the  statute  (Public  Laws  of  1913, 
chapter  129,  $  41)  giving  regulatory  powers  to  the  CommiaBioiid. 
Hampden  &  Bangor  v.  Bangor  R.  &  Electric  Co.  (Me.)  928. 

c.  Over  particular  kinds  9t  eorporations. 

Duty  of  Commission  to  protect  existing  investment  of  transportation 
companies  from  wasteful  competition  from  operation  of  motor  bus 
system,  see  Monopoly  and  Competition,  7. 

Jurisdiction  of  California  Commission  over  a  water  company  selling 
water  to  a  town  for  resale,  see  Pubuc  Utilities,  2. 

8.  Tlie  Illinois  Commission  has  no  jurisdiction  over  a  mutual  tele- 
phone association  whose  service  is  confined  to  the  use  of  members  for 
communication  between  themselves  only  without  pecuniary  profit.  State 
Pub.  Utilities  Commission  ex  rel.  Macon  County  Toleph.  Co.  v.  Bethany 
Mut.  Teleph.  Asso.    (111.)   997.  • 

9.  The  Colorado  Commission  is  without  jurisdiction  to  regulate 
the  sale  of  steam,  where  steam  is  not  named  in  statutes  enumerating 
by  name  all  utilities  which  shall  be  under  the  jurisdiction  of  the  Com- 
mission.   Re  Colorado  Springs  Light,  Heat  &  P.  Co.  (Colo.)  872. 

10.  The  New  York  Commission  is  without  jurisdiction  to  prevent 
discrimination  in  rates  by  a  real  estate  company  operating  a  passenger 
elevator  upon  its  own  property,  without  a  franchise,  for  the  accommo- 
dation of  persons  living  on  the  property  sold  by  it,  since  it  is  not  a 
common  carrier  as  described  in  the  Public  Service  Commission  law. 
Kelley  v.  American  Real  Estate  Co.  (N.  Y.)  541. 


•  ///.  Orders, 

Orders  of  Commission,  see  Ordebs. 

0OMMODITIE8. 

Comparison  of  freight  rates  on  cream  with  express  and  excess  bag- 
gage rates,  see  Evidence,  9. 

Value  of  service,  value  of  commodity,  and  liability  of  danm^o  in 
transit  as  elements  in  fixing  freight  rates,  see  Rate.s,  12. 
P.U.R.1916A.  71 
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Necessity  of  determining  exact  cost  of  transporting  particiilar  com- 
modity in  fixing  rates,  see  Rates,  42. 

Freight  rates  for  gravel,  see  Rates,  15,  21,  44. 

Rates  for  storage  of  rice,  see  Rates,  23,  56. 

Power  of  Louisiana  Commission  to  award  reparation  collected  for 
freight  paid  on  brick  tiles  in  excess  of  that  charged  for  other 
clay  products  under  authorized  tariff,  see  Repabation,  6. 

Equipment  for  shipment  of  lumber,  see  Service,  43-45. 

Shipment  of  milk  by  railroads,  see  Service,  50,  51, 

Storage  season  for  rice,  see  Warehouses,  1. 

COMMON  CARRIERS. 

See  Carriers. 

COMPARISON  OF  RATES. 

See  Rates,  16-21. 

COMPARISON  OF  RETURN. 

Right  to  fix  return  for  an  electric  utility  in  comparison  with  local 
interest  rates  or  the  return  from  ordinary  commercial  enter- 
prise, see  Return,  8. 

Comparison  of  number  of  consumers  per  unit  of  population  in  esti- 
mating earning  capacity  of  an  electric  plant  for  rate  making, 
see  Return,  9. 

COMPARISON  OF  VALUES. 

Comparison  with  other  plants  in  estimating  value  of  electric  plant 
for  rate  making,  see  Vai.uatiqx,  2. 

COMPENSATION. 

Order  requiring  railroads  to  continue  inter  urban  service  volun- 
tarily established  and  maintained  for  many  years,  as  taking 
of  property  without  compensation,  see  Constitutioxal  Law.  8. 

Granting  franchise  for  transmission  line  over  highways,  and  private 
land,  as  taking  property  for  public  use  without  just  compensa- 
tion, see  Constitutional  Law,  9. 

For  extension  of  service,  see  Service,  14-26. 

Distinction  between  order  fixing  rates  which  denies  utility  proper 
compensation  and  order  compelling  service  required  by  fran- 
chise, see  Service,  46. 

COMPETITION. 

See  Monopoly  and  Compeottion. 

COBffPETITOR. 

Right  of  shipper  to  reduction  in  freight  rates  on  account  of  favor- 
able location  of  competitor,  see  Rates,  44. 
P.U.R.1916A. 
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CONDITIONS. 

Power  of  Missouri  Comaiission  to  require  carriers  to  return  eh&rges 
collected  in  excess  of  statutory  rate  as  condition  to  authoriz- 
ing increase  in  rates,  see  Reparation,  5. 

Keasonableness  of  conditions  as  to  extension  of  service,  see 
Service,  14-26. 

CONDUCTORS. 

Duty  of  conductor  on  street  car  to  call  names  of  streets,  see 
Servioe,  68. 

CONFISCATION. 

Diffcreneo  between  reasonableness  and  confiscation  in  return,  see 
Rei'Urn,  5. 

CONNECTICUT. 

Power  of  Connecticut  Commission  to  compel  power  company,  not 
a  party  to  the  proceeding,  to  pay  part  of  expense  of  relocating 
a  street  railway  track  and  poles,  see  Commissions,  5, 

CONNECTIONS. 

*  See  also  Physical  Connection  ;  Scrvice  CoNNEonoNS. 
Duty  of  street  railway  having  franchise,  to  make  ooniMctkitis  with 
another  railway,  to  bear  cost  of  construction,  and  to  amortuoe 
cost  where  they  revert  to  city  without  compensatioii,  see  Fran- 
chises, 4. 

CONSIDERATION. 

For  franchise,  see  Franohisbb. 

CONSOLIDATION,  MERGER  AND  SAI«E. 

Utility  authorized  to  construct  and  operate  an  incompleted  electrie 
plant  upon  condition  that  it  purchase  the  rights  of  the  owner, 
see  Certificate  of  Convenience  and  Necessity,  3. 

Requiring  utility  invading  occupied  territory  to  purchase  property 
of  existing  company,  see  Monopoly  and  Competition,  15,  16. 

Allowance  of  going  value  in  a  stock  purchase  case,  see  Valuation, 
35. 

Allowance  for  value  of  franchise  for  electric  utility  in  a  stock 
purchase  case,  see  Valuation,  37. 

1.  The  purchase  by  an  electric  utility,  having  current  and  lines  of 
poles  and  wires,  of  the  capital  atock  of  another  company,  whereby  it 
secures  a  plant  of  substantial  value,  the  right  to  operate  in  the  terri- 
tory, and  an  established  business,  was  held  to.be  consistent  with  the 
public  welfare.    Re  Central  Maine  Power  Co.  (Me.)  415. 

2.  An  electric  utility  was  authorized  to  purchase  the  whole  or  a 
majority  of  the  capital  stock  of  another  utility,  where  it  appeared  that 
the  consolidation  would  not  interfere  with  the  existing  adequate  service 
given  by  both  utilities  and  the  ability  of  the  purchaser  to  meet  the 
P.U.R.1916A. 
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obligations  of  existing  security  holders.     Re  Central  Maine  Power  Co. 

(Me.)   980. 

3.  The  sale  by  one  telephone  company  to  another  of  the  parts  of 
rural  lines  alleged  to  have  been  wrongfully  extended  into  territory  ap- 
portioned to  the  vendee  will  not  be  approved  although  the  subscribers 
affected  will  receive  free  interchange  service  with  the  vendor,  where 
their  service  will  be  impaired  by  the  inefficient  service  of  tiie  vendet*. 
Re  Gibson  Home  Teleph.  Co.  (111.)  149. 

4.  Section  38  of  the  Maine  Utilities  act  does  not  revoke  previous 
special  statutes  conferring  upon  a  utility  the  right  to  purchase  and  hold 
the  capital  stock  of  other  utilities,  but  amends  such  special  legislation 
only  so  far  as  to  require  the  approval  of  such  purchase  by  the  Com- 
mission.    Re  Central  Maine  Power  Co.  (Me.)  415. 

5.  Special  legislation  authorizing  a  Maine  electric  utility  to  pur- 
chase and  hold  shares  of  the  capital  stock  of  another  is  amended  by 
implication  by  {  38  of  the  Public  Utilities  act  only  to  tlie  extent  of  re- 
quiring  the  consent  of  the  Commission.  Re  Central  Maine  Power  Co 
(Me.)  930. 

CONBTITUTIONAIi  LAW. 

/.  Impairment  of  cantr€u:t&,  1— tf, 
II,  Due  process  of  law,  7^1 0. 

III.  Class  legislatiofiy  11^13. 

IV.  Trial  by  fury,  14. 

V.  Police  power,  16,  16. 

Policy  of  New  Hampshire  Commission  as  to  refiual  to  enforce  stat- 
ute on  the  ground  that  it  is  unconstitutional,  see  CoiiMissioxs, 
4. 

Water  company  selling  water  to  a  to>vn  for  resale  aa  a  public  utility 
under  California  Constitution,  see  PuBuc  Utiuties,  2. 

I.  Impairment  of  contracts, 

1.  Tlie  Maryland  Commission  has  the  right  to  regulate  the  rates 
of  a  water  company,  in  the  exercise  of  the  police  power  delegatcMl  by  the 
legislature,  regardless  of  any  contract  between  the  utility  and  the  city 
in  which  it  operates.    Re  Washin<rton  County  Water  Co.  (Md.)  ."JOO. 

2.  Tlie  jurisdiction  of  the  California  Commission  to  regulate  the 
rates  of  a  public  utility  cannot  be  denied  on  the  tlieory  that  a  town 
has  l)een  granted  the  right  to  contract  away  the  state's  power  over 
rates,  and  that  the  town,  by  a  contract  with  the  utility,  has  exercised 
this  power,  since  regulation  by  the  Coimnission  in  the  exercise  of  the 
police  power  in  such  a  case,  whether  the  contract  was  made  prior  or 
subsequent  to  the  creation  of  the  Commission,  does  not  violate  the 
provisions  of  the  Federal  Constitution  forbidding  laws  impairing  the 
obligations  of  contract  and  the  taking  of  property  without  due  process 
of  law.     Sausalito  v.  Marin  Water  &  P.  Co.  (Cal.)  244. 

3.  A  contract  fixing  the  rate  for  water  sold  to  a  town  by  a  puiilic 
P.U.R.191GA. 
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utility  is  not  taken  oat  of  the  gen^eral  rule  that  a  rate  specified  in  a 
contract  between  a  utility  and  a  consumer  is  subject  to  alteration  by 
the  state  under  the  police  power,  by  the  iact  that  the  contract  is  made 
with  a  municipality,  instead  of  with  a  private  corporation  or  person, 
even  though  the  town  is  exercising  a  private  function,  and  is  a  private 
water  seller.     Sausalito  v.  Marin  Water  &  P.  Co.  (Cal.)  244. 

4.  The  New  Yorlc  Commission  may  fix  a  rate  for  natural  gas  higher 
than  the  rate  prescribed  in  a  franchise  contract  from  a  town,  where 
the  town  waives  the  restriction  and  the  utility  is  operating  without 
profit.     Re  People's  Natural  Gas  Co.  (N.  Y.)  349. 

5.  An  agreement  between  companies  operating  a  through  route 
over  an  urban  and  interurban  electric  road  that  one,  without  the  oon* 
sent  of  the  other,  shall  not  make  a  rate  less  than  10  cents  for  passengers 
between  certain  points,  ^ill  not  prevent  the  New  Jersey  Conmiission 
from  fixing  a  less  rate.  Manufacturers  &  P.  I.  Asso.  v.  Pennsylvania 
R.  Co.  (X.  J.)  lo5. 

6.  A  statute  (N.  H.  Laws  of  1911,  chap.  164,  §  11  [b],  as  amended 
by  I>aws  of  1015,  chap.  00,  §  5)  requiring  a  street  railway  to  make  such 
reasonable  extensions  as  may  be  ordered  by  the  Commission  does  not 
impair  the  obligations  of  its  charter  contract  giving  it  the  right  to 
determine  where  its  lines  should  be  built,  nor  take  its  property  without 
just  compensation,  where  the  statutes  (Pub.  Stat.  chap.  148,  {  19) 
provide  that  the  legislature  may  alter,  amend,  or  repeal  the  charter  of 
any  corporation,  since  the  statute  is  a  valid  exercise  of  the  reserved 
right  to  amend  the  charter.  Colburn  v.  Nashua  Street  R.  Co.  (N.  H.) 
424. 

//.  Due  process  of  law. 

Distinction  between  statutes  or  order  of  Commission  fixing  rates  which 
deny  utility  proper  compensation  and  order  compelling  service  re- 
quired by  franchise,  see  Service,  46. 

See  also  supra  6. 

7.  An  order  of  a  Railroad  Commission,  although  absolute  unless 
appealed,  is  not  a  deprivation  of  property  without  due  process  of  law 
where  the  order  can  be  enforced  only  in  a  court  of  action.  Turner 
Creamery  Co.  v.  Cliicago,  M.  &  St.  P.  R.  Co.  (S.  D.)  1083. 

8.  An  order  of  the  Public  Utilities  Commission  requiring  a  railroad 
company  to  continue  an  interurban  service  on  a  portion  of  its  road, 
under  the  circumstances  of  this  case,  is  not  unlawful  or  unreasonable, 
and  is  not  a  denial  of  due  process  of  law  or  the  equal  protection  of  the 
lawc,  or  a  taking  of  property  without  compensation.  Hocking  Valley  R. 
Co.  V.  Public  Utilities  Commission  (Ohio)  1062. 

9.  The  granting  of  a  franchise  to  an  electric  utility  to  construct  a 
transmission  line  along  public  highways  and  over  private  lands  with 
the  right  of  ingress  and  egress'over  the  lands,  without  making  provision 
for  compensation,  does  not  contravene  a  constitutional  prohibition 
against  taking  private  property  for  public  use  without  just  compensa- 
tion first  being  made,  where  the  statutes  have  made  adequate  provision 
P.U.R.1916A. 
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for  compensation  to  the  landowners.    Be  Iowa  Falls  Electric  Co.  <Iowa) 

923. 

10.  Due  process  of  law  guaranteed  by  the  Federal  and  state  Con- 
stitutions is  not  violated  or  abridged  by  a  statute  which  prorides  that' 
both  upon  an  appeal  from  an  order  of  the  Railroad  Commission  and  in 
an  action  to  enforce  such  order  no  evidence  may  be  received  except  that 
which  was  introduced  before  the  Commission,  where,  upon  the  original 
hearing,  evidence  may  be  introduced  upon  all  material  points  and  a 
statute  (§  7,  chap.  312,  South  Dakota  Laws  1913)  gives  the  court  ample 
autliority  to  correct  any  errors  which  might  have  occurred  in  the  pre- 
ceding stages  of  the  case.  Turner  Creamery  Co.  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (S.  D.)  1083. 

ill.  Class  legislation^ 

11.  The  exclusion  of  automobiles  privately  owned  and  used,  from 
the  operation  of  a  statute  requiring  the  operator  of  a  jitney  to  execute 
a  bond  to  indemnify  persons,  including  those  not  passengers,  and  prop- 
erty that  may  be  injured  by  negligent  operation,  does  not  render  the 
statute  violative  of  state  and  Federal  constitutional  prohibitions  against 
arbitrary  class  legislation.    Memphis  v.  State  (Tenn.)  82.5. 

12.  No  illegal  discrimination  is  made  against  persons  operating  mo- 
tor vehicles  for  the  transportation  of  persons  for  15  cents  or  loss,  and 
in  favor  of  persons  charging  a  higher  rate,  by  a  statute  requiring  oper- 
ators to  secure  a  certificate  of  convenience  and  necessity  from  the  Com- 
mission.    Public  Service  Commission  v.  Booth   (N.  Y.)  955. 

13.  No  illegal  discrimination  is  made  against  persons  operating  motor 
vehicles  for  transportation  of  persons  for  15  cents  or  less  by  a  statute 
requiring  operators  to  furnish  a  bond  to  secure  safety  of  passengers  and 
the  public,  and  imposing  a  tax  upon  such  vehicles,  when  like  provisions 
are  not  made  with  reference  to  other  vehicles  carrying  passengers  for 
hire.     Public  Service  Commission  v.  Booth  (N.  Y.)  955. 

IV.  Trial  hy  jury. 

14.  A  railroad  is  not  deprived  in  a  reparation  case  of  its  constitu- 
tional right  of  trial  by  jury  where,  although  such  right  is  denied  upon 
a  hearing  before  the  Railroad  Commissioners  and  upon  an  appeal. there- 
from, the  orders  of  such  Commission  may  be  enforced  only  in  a  court 
action,  and  a  statute  (chap.  263,  South  Dakota  Laws  1915)  provides 
that  a  jury  trial  may  be  had  in  such  action  where  the  order  of  the 
Commission  sought  to  be  enforced  requires  the  payment  of  money. 
Turner  Creamery  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  (S.  D.)   1083. 

V.  Police  power. 

Statute  empowering  municipality  to  contract  for  water  supply  as  grant- 
ing power  to  contract  away  right  of  state  to  regulate  rates  for 
water  sold  to  municipality,  see  Statctbs*  2. 

15.  The  state  may  declare  jitney  busses  operating  in  cities  common 
P.r.R.1916A 
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carriers,  and  require  operators  to  secure  a  certificate  of  convenience  and 
necessity  from  the  Commission.  Public  Service  Ck>mmi83ion  v.  Booth 
(N.  Y.)   956. 

16.  A  statute  requiring  the  operator  of  a  jitney  to  execute  a  bond 
to  indemnify  those  who  may  be  injured  by  negligent  operation  is  a 
proper  bxercise  of  the  police  power.    Memphis  ▼.  State  (Tenn.)  825. 

CONSTRUCTIOH. 

Of  statutes,  see  Statutes. 

OOKSTRUCTION  BONB8. 

See  Bonds. 

CONSUMERS  AND  PATRONS. 

Beduced  rates  for  large  consumers  as  discrimination,  flee  Discaiici- 
NATION,  8,  9. 

Failure  of  consumers  to  use  electricity  during  the  month  as  ground 
for  charging  a  minimum  bill,  see  Hates,  27. 

Comparison  of  number  of  consumers  per  unit  of  population  in 
estimating  earning  capacity  of  an  electric  plant  for  rate  mak- 
ing, see  Return,  9. 

Beasoiiableness  of  rule  requiring  consumer  to  guarantee  use  of  speci- 
fied amount  of  gas  as  condition  to  extension  of  mains,  see 
teEKVICE,  18,  19. 

Reasonableness  of  rules  of  electric  utility  as  to  safety  of  consumer's 
equipment,  see  Service,  29,  30. 

Consideration  of  contract  obligations  of  predecessor  with  patrons 
in  relation  to  donations  of  cash  and  property  ia  passing  Ufion 
question  whether  abandoned  railroad  line  should  be  recon- 
structed, see  Service,  2. 

CONTRACTORS'  PROFITS. 

Allowance  for,  in  estimating  overhead  expenses  in  valuation  pro- 
ceedings, see  Valuation,  6,  7,  12,  13. 

CONTRACTS. 

Lower  rates  under  special  contract  executed  prior  to  Public  Utilities 

law  ae  unlawful  discrimination,  see  Discrimination,  3. 
Impairment  of  contract,  see  CoNSTiTiTriONAL  Law,  1-6. 
Validity  of  contract  for  operation  of  telephone  lines  from  exchange 

of  another  company,  that  all  instruments  must  be  approved  by 

company  and  that  lines  will  be  connected  solely  with  its  system, 

see  Intercorporate  Relations,  1. 
Power  of  Pennsylvania  Commission  to  approve  agreement  between 

carrier  and  shipper  for  reparation,  see  Reparation,  4. 
Power  of  Commission  to  order  reparation  for  overcharges  collected 

under  special  contract  executed  prior  to  Public  Utilities  law, 

see  Reparation,  8. 
P.U.R.IOIOA. 
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Consideration  of  contract  obligations  of  predecessor  in  passing  upon 
the  question  whether  an  abandoned  railroad  lini'  should  be 
reconstructed,    see  Service,  2. 

Right  of  water  company  to  substitute  meter  measurements  for  flat 
rates  under  contract  with  city  without  invoking  aid  of  Com- 
mission, see  Service,  8. 

Policy  of  Wisconsin  Commission  as  to  enforcement  of  physical  con- 
nection contract  between  telephone  companies,  see  Service,  9. 

Right  of  telephone  company  to  discontinue  operating  lines  of  rural 
telephone  association  through  its  exchange  where  association 
permits  connection  with  lines  of  rival  oompany  in  violatioK  of 
operating  contract,  se^  Service,  70. 

Statute  empowering  municipality  to  contract  for  water  supply  as 
granting  power  to  contract  away  right  of  state  to  r^ulate 
rates  for  water  sold  to  municipality,  see  Statutes,  2. 

1.  All  contractual  relations  between  a  municipality  and  a  lighting 
company  are  terminated  by  a  notice,  subsequent  to  the  expiration  of  a 
street  lighting  contract,  to  discontinue  service,  although  the  notice  is 
only  for  discontinuance  until  after  final  settlement  of  a  matter  in  dis- 
pute, where  there  is  nothing  in  the  notice  to  indicate  that  service  will 
be  ordered  or  accepted  after  the  settlement  is  made.  White  Oak  Light, 
Heat  A  P.  Co.  v.  Benson  (Pa.)  811. 

COKVEKIENOE. 

See  Certificate  of  Public  Convbxiencw. 

COST  OF  SERVICE. 

Consideration  of,  in  fixing  rates,  see  Rates,  22,  23. 

COSTS  AND  EXPENSES. 

Apportionment  of  expenses,  see  APPOETioNiaurr,  3-7,  10-19,  22-88, 

41-44. 
Duty  of  street  railway  having  franchise  to  make  oonnections  with 

another  railway,  to  bear  cost  of  construction,  and  to  amortize 

cost  where  they  revert  to  city  without  compensation,  see  F»aN- 

CHISES,  4. 
Consideration  of  cost  of  service  in  fixing  rates,  see  Rates,  22,  23, 

42. 
Data  showing  operating  revenues  and  expenses  for  a  period  of  years 

as  important  factor  in  fixing  rates,  see  Return,  6. 
Operating  expenses,  see  Return,  15-32. 
Consideration   of   expense  for   extension   of  service,   see   Service, 

14-26. 
Duty  of  gas  utility  to  pay  cost  of  installing  standard  credit  meters 

in  place  of  prepayment  meters,  see  Service,  36. 
Allowance    for   overhead   expenses    in   valuation   proceedings,    see 

Valuation,  6-14,  32. 
P.U.R.1916A. 
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OOUHTT. 

LiabUity  of  county  for  part  of  coat  of  abolishing  grade  crossing 
in  city  under  Illinois  statute,  see  APFOvnoNiCENT,  41,  42. 

0O17BT8. 

Appeal  to  court  from  order  of  Commission,  see  Appkal  ahd  Bx- 
VIEW,  1,  3, 

CREAM. 

Comparison  of  freight  rates  on  cream  with  express  and  excess  bag* 
gage  rates,  see  Evidence,  9. 

0ROS8INO8. 

/.  Establishing  grade  crossings,  1,  2. 

It,  Abolishing  grade  crossings,  9^6. 

Power  of  Maine  Commission  to  require  railroad  to  remove  eover 
over  bridge  obstructing  view  of  travelers  on  highway  approach- 
ing grade  crossing,  see  Commissions,  7, 


I.  Establishing  grade  crossings, 

1.  The  Commission  will  not  interfere  with  the  determination  of  the 
mayor  and  aldermen  of  a  city  to  permit  a  railroad  to  construct  an 
extension  of  its  tracks  upon  and  across  a  city  street  merely  because 
such  construction  was  in  a  residential  section  and  would  depreciate 
property  values.    Re  Portland  Terminal  Co.  (Me.)   18. 

2.  A  railroad  was  authorised  to  construct  an  industrial  spur  track 
at  grade  upon  and  across  a  city  street  where  the  construction  was  con- 
sistent with  the  public  interest,  and  the  crossing  was  not  to  be  used 
for  general  railroad  purposes  or  attended  by  the  usual  degree  of  dan- 
ger.   Re  Portland  Terminal  Co.  (Me.)  18. 

II,  Abolishing  grade  crossings. 

Apportionment  of  expense  of  abolishing  grade  crossing,  see  Appoktiion- 
lOENT,  41-44. 

3.  Railroads  were  required  to  construct  a  viaduct  over  tracks 
crossing  a  city  street  at  grade,  where  the  crossings  were  dangerous, 
owing  to  a  large  amount  of  traffic  on  both  the  street  and  the  railroads. 
Peoria  v.  Chicago,  B.  &  Q.  R.  Co.  (111.)  493. 

4.  Upon  requiring  the  construction  of  a  viaduct  over  railroad  tracks 
crossing  a  city  street  at  grade,  a  lateral  approach  thereto  was  required 
to  be  built  to  provide  for  traffic  over  a  public  highway  which  was  not 
crossed  by  the  railroads  but  was  so  situated  in  respect  to  the  street 
and  tracks  that  it  would  be  closed  to  traffic  unless  there  was  an  ap- 
proach.   Peoria  v.  Chicago,  B.  &  Q.  R.  Co.  (111.)  493. 

5.  A  viaduct  over  railroad  tracks  crossing  a  city  street  at  grade 
was  required  to  be  built  of  sufficient  strength  and  capacity  to  carry 
P.U.R.1916A. 
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future  interurban  railway  traffic.     Peoria  ▼.  Chicago,  B.  &  Q.  R.  Co. 

(111.)   493, 

6.  "Public  authority  in  interest"  in  §  58  of  the  Illinois  "Act  to 
Provide  for  the  Regulation  of  Public  Utilities,"  providing  for  tlio  appor- 
tionment of  the  cost  of  separation  of  grades  between  the  railroad  and 
the  state,  county,  mimicipality,  or  other  public  authority  in  interest, 
means  the  political  subdivisions  of  the  state  which  under  the  law  have 
supervision  and  control  over  the  public  highway  upon  which  the  separa- 
tion of  grades  is  ordered.    Illinois  C.  R.  Co.  v.  Decatur  (111.)  087. 

DAMAGES. 

Right  of  abutting  owner  to  enjoin  construction  of  street  railway 
track  in  street  and  operation  of  freight  cars  thereon  in  the 
absence  of  allegation  o(  irreparable  damage  or  serious  injury, 
see  Abutting  Owners. 

Fact  that  rate  collected  was  in  excess  of  rate  fixed  by  Commission 
as  evidence  of  overcharge  upon  shipments  between  same  points 
over  different  route,  see  Evidence,  7. 

Liability  of  damage  to  commodity  in  transit  as  element  in  fixing 
freight  rates,  see  Rates,  12. 

Orders  requiring  reparation,  see  Reparation. 

BECISIONS. 

Binding  effect  of  decision  of  Supreme  Court  of  United  States  upon 

Commission  in  a  rate  proceeding,  sec  Com  missions,  1. 
See  also  Orders. 

DEFINITION. 

*  Of  jitney  bus,  see  Autohobii.E8,  1. 
Of  ''public  authority  in  interest"  in  statute  providing  for  appor- 
tioning cost  of  abolishing  grade  crossing,  see  Crossings,  6. 

BEUiT. 

Delaying  through  trains  as  grounds  for  denying  application  for 
station  on  urban  and  interurban  electric  road,  see  Servk'E,  37. 

DELINQUENT  CONSUMER. 

Discounts   for   prompt   payment  rather   than   lower   rates   with  a 

penalty  for  delinquent  payment,  see  Payment,  I. 
Discontinuance  of  service  for  nonpayment,  see  Payment,  II. 

DEPOSIT* 

Expenditure  for  deposit  as  security  under  franchise  chargeable  to 
capital  account,  see  BsrsvBif,  17. 

DEVOTS. 

See  Statio?»8  attd  Sropfl. 
P.U.R.1916A. 
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/.  In  general,  1. 
II,  Method  of  ctnnpHling,  2,  3, 

III,  Basis  for  computing,  4. 

IV.  Annual  allowances  held  reasonable,  U^ll* 

a.  Electricity,  Ip—S, 

b.  Gas,  9,  to, 

c.  Telephones,  It. 

I,  In  general, 

1.  Preparatory  to  the  determination  of  the  depreciation  charge 
which  should  be  made  to  each  class  of  telephone  servioe,  the  amount 
invested  in  property  which  serves  directly  eaoh  class  of  serrioo  should 
be  ascertained  from  the  yaluation,  and  these  amounts  further  divided 
up  into  the  life  groups  applying  to  the  various  classes  of  constructicn 
from  which  the  dcpr4M;iation  on  each  life  group  for  each  class  of  service 
may  be  determined.    K6  St.  Croix  Teleph.  Co.  (Wis.)  552. 

//.  Method  of  computing, 

2.  There  is  little  difference  between  the  sinking  fund  and  straight* 
line  methods  of  providing  for  annual  depreciation  so  far  as  the  public 
is  concerned,  for  the  reason  that  while  the  annual  allowance  under  the 
sinking-fund  method  constitutes  a  smaller  operating  charge,  the  rate 
of  return  must  be  based  on  a  higher  valuation,  since  where  the  sinking- 
fund  method  has  been  employed  the  return  must  be  upon  the  cost  of 
reproduction,  and  not  upon  depreciated  or  present  value,  as  in  the  case 
of  the  straight-line  method.  Re  Colorado  Springs  Light,  Heat  k  P.  Co. 
(Colo.)  872. 

3.  The  straight- line  method  of  providing  for  annual  depreciation 
of  a  gas  and  electric  utility,  although  neither  approved  nor  disapproved^ 
was  used  by  the  Colorado  Conunission  in  fixing  rates  in  preference  to 
the  sinking-fund  method,  on  the  ground  that  the  straight-line  method 
reflects  more  closely  the  practical  conditions  under  which  utility  prop- 
erties are  general  managed.  Re  Colorado  Springs  Light,  Heat  k  P.  Co. 
872. 

///.  Basis  for  computing. 
Basis  for  apportioning  depreciation,  see  Apportionment,  33,  38. 

4.  In  valuing  the  property  of  a  gas  and  electric  company  for  se- 
curity issue  purposes  the  New  York  Commission  computed  the  depre* 
elation  upon  the  "wearing"  value  or  value  for  use  after  deducting  the 
"salvage"  value.    Re  Bronx  Gas  &  E.  Co.  (N.  Y.)  440. 

IV,  Annual  allowances  held  reasonable, 

a.  Electricity. 

6.  An  annual  allowance  of  4  per  cent  of  the  value  of  the  physical 
P.U.R.1916A. 
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property  of  an  electric  utility  was  held  to  be  sufficient,  under  the 
straight-line  method,  for  a  depreciation  reserve  account  to  provide  for 
replacements.    Bly  v.  Winslow  Electric  Light  &  P.  Co.  (Ariz.)  227. 

6.  An  annual  allowance  of  4.25  per  cent  of  the  cost  new  of  elec- 
trical property  and  2.8  per  cent  of  the  cost  new  of  hydro-electric  prop- 
erty was  made  to  provide  for  depreciation  on  a  straight-line  basis  in 
fixing  rates.    Re  Colorado  Springs  Light,  Heat  &  P.  Co.  (Colo.)  872. 

7.  An  annual  allowance  of  4^  per  cent  of  the  investment  in  a  mu- 
nicipal electric  plant  was  held  necessai^  to  provide  for  accrued  and 
accruing  depreciation,  in  estimating  operating  expenses.  Re  Fennimore 
(Wis.)  848. 

8.  The  weighted  average  annual  rate  of  depreciation  of  an  elec- 
trical utility,  based  on  the  straight  line  formula,  was  fixed  at  6  per 
cent  of  the  value  of  the  depreciable  property.  Taylor  v.  Northwest 
Light  &  Water  Go.  (Idaho)   372. 

h.  Gas. 

9.  An  annual  allowance  of  3  per  cent  of  the  cost  new  of  gas  prop- 
erty was  made  to  provide  for  depreciation  on  a  straight-line  basis  in 
fixing  rates.    Re  Colorado  Springs  Light,  Heat  &  P.  Co.  (Colo.)  872. 

10.  An  annual  allowance  of  not  less  than  8  per  cent  of  the  capital- 
ized value  of  a  gas  plant  was  held  necessary  to  provide  for  current 
repairs  or  maintenance  and  depreciation*  Re  BroJcon  Bow  Gas  Co. 
(Neb.)  936. 

c.  Telephonea, 

11.  An  allowance  of  7  per  cent  for  depreciation  was  held  sufficient 
in  estimating  the  expenses  of  rural  telephone  lines.  Bemund  v.  Dakota 
Cent.  Teleph.  Co.   (S.  D.)   364. 

DIRECTORS. 

Fees  for  directors,  see  Return,  21,  22. 

DIRECTORY  EXPENSE. 

Basis  for  apportioning  directory  and  stationery  expense,  between 
different  classes  of  local  telephone  service,  see  Appobtionment, 
23. 

DISCARDED  EQUIPMENT. 

See  Equipment. 

DISCONTINTTANCE  OF  SERVICE. 

Burden  of  showing  facts  to  justify  discontinuance  of  intenirban 
service  on  part  of  railroad  voluntarily  established  and  main- 
tained for  many  years,  see  Evidence,  5. 

For  nonpayment,  see  Payment,  2. 

Reinstatement  charge  for  connecting  telephones  that  had  been  cut 
oflf  far  failure  to  pay  bills,  see  Payment,  3. 
P.U.R.1916A. 
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Right  of  farm  telephone  lines  built  and  maintained  by  owners  to 
disconnect  from  city  system  without  consent  of  Illinois  Com- 
mission,  see  Ssbvice,  10. 

Hight  of  telephone  company  to  discontinue  operating  lines  of  rural 
telephone  association  through  its  exchange  where  association 
permits  connection  with  lines  of  rival  company  in  violation  of 
operating  contracts,  see  Service,  70.  ^ 

DISCOUNT. 

Discount  for  prompt  payment  rather  than  lower  rate  with  penalty 
for  delinquent  payment,  see  Payment,  1. 

DISCRIMINATIOir. 

/.  Jurisdiction  of  Comtnissifm,  1» 
II,  Bates,  2^28, 

a.  In  general,  ;&— 5. 

h.  Free  service  and  reduced  rates,  <^i4* 
(t)   In  general,  6,  7, 

(2)  Larqe  consumers,  8,  9m 

(3)  Children,  lO. 

(4)  SSUidents,  11. 

(5)  Officers,  12, 

(6)  Empl^fyees*  relief  association,  18,  14. 
e.  By  particular  utilities,  1&^23, 

(1)  Electricity,  15^17, 

(a)  In  general,  18, 
(h)  BlocH  rates,  18, 
(c)   Meter  rental,  17, 

(2)  Electric  railways,  18,  19» 

(3)  Natural  gas,  20. 

(4)  Railroads,  21,  22, 
(&)    Telephones,  23. 

III.  Service,  24,  25. 

Statutes  regulating  motor  buses  carrying  passengers  for  hire  as 
illegal  discrimination,  see  Co^'aTiTuriONAx.  Law,  11-13. 

I.  Jurisdiction  of  Commission, 

Of  New  York  Commission  over  rates  charged  by  real  estate  oompany 
operating  passenger  elevator  upon  its  own  property,  without  fran- 
chise, for  accommodation  of  purchasers  of  land,  see  Commissions, 
10. 

1.  A  Commission  has  no  jurisdiction  to  compel  a  railroad  to  extend 
a  commodity  freight  zone  from  its  limit  of  65  miles  from  a  market  to 
include  a  town  90  miles  distant  therefrom  that  is  subject  to  a  higher 
rate,  to  prevent  imjust  discrimination  against  a  shipper  at  the  latter 
point,  under  a  statute  (Laws  1871-72,  p.  618,  as  amended  by  Laws 
P.U.RJ916A. 
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1911,  p.  471)  authorizing  the  Commission  to  regttlate  maximum  rates 
for  ordinary  hauls  and  comparative  rates  for  long  and  short  hauls, 
where  tlicre  is  no  complaint  that  the  00-mile  rate  is  unreasonable,  or 
under  a  statute  (Laws  1872,  p.  135)  against  unjust  discrimination 
under  whicli  there  is  a  right  to  trial  by  jury.  People  ex  rel.  State  Pub. 
Utilities  Commission  v.  Chicago  &  N.  W.  R.  Co.  (111.)  992. 

II,  nate%. 

a.  In  general. 

Higher  rates  for  prepayment  meters  than  for  standard  credit  meters, 
see  Rates,  28. 

2.  Discrimination  in  rates  is  more  offensive  than  excessive  rates, 
because  within  reasonable  limits  shippers  can  adjust  themselves  to  high 
rates,  but  not  to  unequal  rates.  (IrifTin  &  Bros.  v.  Maine  C.  R.  Co. 
(Me.)  27. 

3.  Special  contracts  executed  prior  to  the  Idaho  Public  Utilities 
law,  and  authorizing  rates  different  from  those  fixed  by  the  Commis- 
sion, are  unjustly  discriminatory,  and  must  be  canceled.  Taylor  v. 
Northwest  Light  &  Water  Co.  (Idaho)  372, 

4.  A  municipal  electrical  utility  may  be  permitted  to  charge  a 
higher  rate  to  consumers  without  the  municipality  than  to  residents, 
w^here  the  rate  to  the  former  is  not  unreasonably  high  in  comparison 
with  the  cost  of  service  and  other  conditions  affecting  rates.  Re  Fenni- 
more   (Wis.)   848. 

5.  The  difference  between  the  purchase  price  and  the  selling  price 
of  electrical  power  by  a  distributing  utility  should  be  the  same  for 
limited  yerviee  as  for  unlimited  service.  Kreunen  v.  Cedar  Grove  Telcph. 
Co.   (Wis.)   967. 

5.  Free  Hcrvlve  ami  retluccd  rates, 

(1)   In  general. 

6.  The  practice  of  a  telephone  company  of  furnish injr  free  toll 
service  to  a  part  only  of  its  subscribers,  and  not  to  all  similarly  situ- 
ated, is  discriminatory  and  in  violation  of  |  38,  article  4,  of  the  Public 
Utilities  act  and  the  prior  ruling  of  the  Illinois  Commission  forbidding 
discrimination.    Re  Rixman  Teleph.  Co.  (III.)   141. 

7.  A  telephone  company  was  directed  to  discontinue  the  practice 
of  allowing  rural  subscribers  living  in  territory  adjai*ent  to  territory 
served  by  other  companies  to  have  free  connection  witii  the  s.^stems  of 
such  companies  as  a  part  of  their  regular  exchange  service  when  rural 
subscril>er8  not  adjacent  to  such  other  systems  were  charged  the  regular 
15-cent  rate  per  message.     Re  Elroy  Teleph.  Co.   (Wis.j  219. 

(2)    Large  connnmers, 

8.  The  furnishing  of  electricity  to  large  consumers  at  lower  rates 
PU.R.1910A. 
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than*  to  smitU  consumers  is  not  discriminatory,  where  the  lower  rate 
results  from  excess  consumption  at  secondary  rates  lower  than  primary 
rates.    Re  Fennimore  (Wis.)  848. 

0.  A  schedule  giving  lower  rates  for  large  consumption  of  elec- 
tricity discriminates  against  small  consumers,  where  the  lower  rates  are 
not  applied  in  blocks.  Bly  v.  Winslow  Electric  Light  &  P.  Co.  (Ariz.) 
227. 

(3)  Children. 

10.  Railroiuls  may  be  required  to  transport  children  under  the  age 
of  five  years  free  of  charge,  although  the  statute  prescribing  the  rates 
does  not  contain  such  a  requirement.  Re  Atchison,  T.  &  S.  F.  R.  Co. 
(Mo.)  594. 

(4)  Students. 

11.  The  mere  fact  that  private  business  schools  are  operated  for 
profit  does  not  entitle  a  railway  company  to  discontinue  the  sale  of 
reduced  rate  school  tickets  to  pupils  of  school  age,  attending  such  school. 
Re  Public  Service  R.  Co.  (N.  J.)  437. 

(S)   Officers, 

12.  A  grain  warehouse  association  should  not  permit  its  president 
to  use  floor  space  for  the  storage  of  machinery  and  hardware  for  pri- 
vate purposes,  without  compensation.  Re  Farmers'  Co-op.  Union  (Cal.) 
271. 

(6)   Employees*  relief  association. 

13.  A  railroad  company  is  entitled,  und€r  the  Colorado  Public  tJtili- 
ties  act,  to  transport  provisions  and  other  freight  at  a  free  or  reduced 
rate  to  a  hospital  maintained  as  a  charitable  institution  by  its  em- 
ployees relief  association,  where  the  points  of  origin  and  destination 
are  within  the  state  and  the  shipments  are  made  in  accordance  with  the 
rules  of  the  Commission.    Cochems  v.  Denver  &  R.  G.  R.  Co.  (Colo.)  905. 

14.  A  railroad  company  is  not  entitled,  under  the  Colorado  Public 
Utilities  act,  to  furnish  free  or  reduced  rate  transportation  to  physicians 
and  surgeons  employed  by  its  employees  relief  association,  where  they 
do  Dot  devote  their  entire  time  to  the  work  of  the  association;  but  it 
may  furnish  such  transportation  where  the  physicians  and  surgeons  are 
in  the  service  of  the  railroad  as  such.  Cochems  v.  Denver  &  R.  G.  R. 
Co.   (Colo.)   905. 

c.  By  particular  utilities. 

(1)   Electricity. 

(a)   In  general. 

Bee  also  supra  4,  5. 

Free  reduced  rates  to  large  consumers,  see  supra  8,  9. 

15.  Permitting  the  use  of  electric  lights  on  a  power  line  was  held 
P.r.R.mifiA. 
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not  to  be  an  unjust  discrimination,  although  the  rates  were  different 
for  the  two  classes  of  service,  where  only  two  small  lights  were  used 
and  the  cost  of  separating  the  lighting  from  the  power  service  would 
be  greater  than  the  increase  in  earnings  from  the  separation  of  service. 
Re  Fennimore  (Wis.)  848. 

(h)   Block  rates, 

16.  A  block  schedule  of  rates  for  electric  lighting  is  unjustly  dis- 
criminatory where  the  application  of  the  rate  for  the  seeond  block  of 
kilowatt  hours  will  sometimes  result  in  payment  of  a  larger  amount 
of  money  for  a  smaller  amount  of  service.     Re  Newton  Gas  &  B.  Co. 

(N.  J.)    614. 

(c)  Meter  rental, 

17.  A  meter  rental  charge  of  25  cents  per  month  on  meters  costing 
$6.77  unjustly  discriminates  in  favor  of  consumers  who  own  meters^ 
since  the  difference  between  the  meter  rental  charge  and  the  actual 
charge  to  cover  interest  and  depreciation  on  the  value  of  the  meter 
unfairly  increases  the  unit  cost  of  service  to  a  consumer  not  owning  a 
meter.    Currant  v.  Homer  Electric  Light  &  P.  Co.  (111.)  917. 

(2)   Electric  railways, 

Interurban  railway  fare  zone  within  city  limits  based  upon  mileage  and 
traffic  as  discriminating  against  territory  outside  5-cent  zone,  see 
Bates,  49.  ^ 

18.  Electric  railway  zone  fares  within  tlie,  limits  of  a  city  are  not 
discriminatory  against  territory  without  the  5-cent  zone  where  a  longer 
5-cent  ride  is  j^anted  to  that  territory  than  to  others  and  the  zones 
were  based  upon  mileage  and  traffic,  and  not  upon  the  boundaries  of 
the  city.     Ray  v.  Pacific  Electric  R.  Co.   (Cal.)   83. 

19.  No  unjust  discrimination  results  against  a  through  passenger  on 
an  interurl)an  railway,  in  favor  of  a  passenger  who  changes  cars  where 
the  zones  overlap  ai)d  obtains  a  less  rate  for  the  same  haul  under  the 
combination  of  local  rates,  where  the  through  rate  is  reasonable  and 
the  public  interests  demand  the  continuance  of  the  local  rates.  J^dge 
V.  United  Traction  Go.  (N.  Y.)  187. 

(3)   Natural  gas, 

20.  A  higher  minimum  should  not  be  charged  for  natural  gas  con- 
sumed in  a  gas  engine  than  ior  gas  consumed  for  other  purposes.  Plan- 
sifter  Mill.  Co.  V.  Oklahoma  Gas  &  E.  Co.  (Okla.)  208. 

(4)   Railroads. 

Free  or  reduced  raHroad  rates,  see  supra,  10,  11,  13,  14. 

21.  The  division  of  a  state  into  two  parts  by  railroads,  and  the 
P.U.R.1916A. 
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charging  of  higher  rates  in  one  part  than  the  other,  were  held  to  be 
an  unlawful  discrimination,  it  not  appearing  that  additional  cost  of 
operation  or  lack  of  density  of  traffic  resulted  to  all  carriers  in  the 
territory  taking  the  higher  rate  as  compared  with  operating  conditions 
for  all  carriers  in  the  other  territory.  Re  Atchison,  T.  &  S.  F.  R.  Co. 
(Mo.)  594. 

22.  A  switching  charge  on  live-stock  shipment«  to  or  from  stock 
yards  with  which  the  carrier  does  not  directly  connect,  although  not 
discriminatory  in  itself,  is  discriminatory  where  others,  similarly  situ- 
ated, and  charging  no  higher  rates,  absorb  the  charge;  where  the  car- 
rier absorbs  switching  charges  on  shipments  of  all  commodities  origi- 
nating at  or  destined  to  competitive  points;  and  where  it  absorbs 
greater  switching  charges  on  wheat  shipments  to  the  same  points,  re- 
gardless of  competitive  conditions.  South  Omaha  Live  Stock  E^cb.  v» 
Chicago,  St.  P.  M.  k  0.  R.  Co.  (Neb.)   1034. 

(S)   Telephones. 

Free  or  reduced  telephone  rates,  see  supra,  6,  7. 

23.  The  practice  of  charging  telephone  subscribers  on  rural  lines  15 
cents  per  message  for  connection  with  other  telephone  companies,  and 
of  charging  city  subscribers  25  cents  per  message,  with  the  'option  of 
unlimited  service,  at  the  rate  of  25  cents  per  month  in  addition  to  regu- 
lar local  rates  for  each  telephone  system  with  which  they  have  unlimited 
service,  is  not  such  a  discrimination  as  to  require  an  order  to  discon- 
tinue making  such  a  distinction.    Re  Elroy  Teleph  Co,  (Wis.)  219. 

Ill,  Service, 

24.  Discrimination  in  a  meter  rental  charge  was  eliminated  by  re- 
quiring the  utility  to  acquire  all  meters,  and  by  permitting  it  to  in- 
crease its  rates  if  the  loss  of  such  charges  would  be  an  undue  burden. 
Currant  v.  Homer  Electric  Light  &  P.  Co.  (111.)  917. 

25.  A  telephone  company  supplying  long-distance  service  to  a  locality 
in  which  it  gives  no  local  service  and  in  which  its  lines,  in  connection 
with  the  linos  of  the  company  supplied,  form  a  complete  line  of  com- 
munication between  two  localities,  does  not  violate  the  Ohio  statute 
against  discrimination,  in  refusing  to  make  physical  connection  for 
long-distance  service  with  a  company  in  another  locality,  in  which  the 
long-distance  company  competes  for  local  service,  it  appearing  that  its 
long-distance  lines  in  combination  with  its  local  lines  form  a  complete 
and  continuous  line  of  communication  between  the  localities.  Shafor  v. 
Cincinnati  &  S.  B.  Teleph.  Co.  (Ohio)  801. 

BISPLAOEB  HAOHINERT« 

See  EQtJlPMETfT. 

DISTRIBUTING. 

Duty  of  distributing  utility  to  have  difference  between  the  purchase 
price  and  selling  price  of  electrical  power  the  same  for  different 
classes  of  service,  see  Dibcbimiitation,  5. 
P.U.R.1916A.  72 
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DIVIDENDS. 

Inability  of  overcapitalized  utility  to  pay  dividends  as  ground  for 
increasing  rate,  see  Rates,  7. 

DONATIONS. 

Consideration  of  contract  obligations  of  predecessor  and  Its  patrons 
in  relation  to  donations  of  cash  and  property  in  passing  upon 
question  whether  abandoned  railroad  line  should  be  reconstruct- 
ed, see  Service,  2. 

DOORS. 

Right  to  require  a  street  railway  to  designate  rear  door  of  car  for 
entrance  and  front  door  for  exit,  see  Service,  59. 

Dim  PROCESS  OF  IiAW. 

See  CoNSTrruTioNAL  Law,  7-10. 

EARLY  LOSSES. 

Amount  of  early  losses  as  measure  of  going  value  for  rate  making, 
see  Valuation,  34. 

EARNING  POWER. 

Comparison  of  niunber  of  consumers  per  unit  of  population  in  esti- 
mating earning  capacity  of  an  electric  plant  for  rate  making, 
see  Return,  9. 

EARNINGS. 

Apportionment  of  railroad  earnings,  see  Appobtionment,  10,  20. 
See  also  Return. 


ECONOMY. 

Consideration  of  efficiency  of  operation  and  of  economy  in  manajrv- 
ment  in  fixing  return,  see  Rettubn,  7. 

EFFICIENCY. 

Consideration  of  efficiency  of  operation  and  of  economy  in  manage- 
ment in  fixing  return,  see  Rettubn,  7. 

ELECTRICITY. 

Method  of  accounting  for  discarded  equipment  of  electric  utility, 
see  Accountino. 

Apportionment  of  expenses  of  electric  utility,  see  Apportionment, 
3-7. 

Apportionment  of  value  of  property  used  in  both  departments  of 
a  utility  supplying  electricity  and  water,  see  Apportionment. 
8,  9. 

Electrical  utility  authorized  to  construct  and  o{>erate  an  Incom- 
pleted plant  upon  condition  that  it  purchase  the  rights  of  the 
owner,  sec  Certificate  of  Phblic  Convenience.  H. 
P.U.R.1916A. 
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Necessity  of  certificate  of  convenioiee  for  establifdiment  of  munici- 
pal electric  light  plant  for  municipal  use,  see  Cebtificate  of 

C'ONVEXIE>'CE  AND  NECESSITY,  4. 

Consolidation  and  merger  of  electrical  utility,  see  Consolidation. 
Mergeb  and  Sale,  1,  2,  5. 

Granting  franchise  for  transmission  line  over  highways  and  private 
land  as  taking  property  for  public  use  without  just  compensa- 
tion, see  CoNSTrruTiONAL  Law,  9. 

Depreciation  of  electric  plant,  see  Defreciation,  4-8. 

Discrimination  by  electric  plant,  see  Discrimination,  8,  9,  19,  24. 

Right  to  grant  franchise  to  furnish  electricity  to  public  from  n 
transmission  line  under  Missouri  statute,  see  Franchises,  1. 

Admission  of  competition  into  occupied  territory,  see  Mo.nopoly 
and  Competition,  3,  5-10,  14-16. 

Rates  for,  see  Rates,  M,  27,  80^32. 

Power  of  Commission  to  order  reparation  for  overcharges  made 
prior  to  complaint  and  by  virtue  of  special  contract  executed 
prior  to  Public  Utilities  law,  see  Reparation,  8. 

Return  of  electric  company,  see  Return,  10,  16,  26,  27,  33-37. 

Security  issues  by  electrical  utility,  see  Security  Tssies,  2.  5,  6. 

Service  by  electric  utility,  see  Service,  22,  28-33. 

Right  of  electric  utility  to  enforce  reasonable  rules  as  to  safety  of 
consumer's  equipment,  see  Service,  20,  30. 

Allowances  in  valuing  an  electric  utility,  see  Valuation,  2,  3,  5,  0. 
8-10,  13,  15-18,  21-27,  29-35,  39. 

4.  Upon  authorizing  the  construction  and  equipment  of  an  uncom- 
pleted electric  plant,  it  was  ordered  that  the  work  be  done  under  tin' 
approval  of  the  engineering  department  of  the  Commission,  in  order 
that  there  may  be  no  imnecessary  change  after  the  work  is  completed, 
lie  Giguere   (X.  H.)   30. 

ELECTRIC  LIGHTS. 

Right  of  municipality  to  shorten  hours  of  burning  electric  street 
lights,  see  Service,  28. 

ELECTRIC  RAILROADS. 

See  Interurban  Railways:  Strket  R.\ilways. 

Electric  railways  exempted  from  operation  of  California  statute 
prohibiting  trainmen  from  receiving  or  delivering  train  orders 
by  telephone  or  telegraph  by  order  of  Commission^  see  Service, 
41. 

ELEVATORS. 

Jurisdiction  of  New  York  Commission  over  rates  charged  by  real 
estate  company  operating  passenger  elevator  upon  its  own  pro]>- 
erty,  without  franchise,  for  accommodation  of  purchasers  of 
land,  see  Commissions.  10. 
P.T'.R.inifiA, 
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EMINENT  DOMAIN. 

Granting  franchise  for  tranamission  line  over  highways  and  private 
land  as  taking  property  for  public  use  without  compensatioiiy 
see  Constitutional  Law,  9. 

EMPLOYEES. 

P<dicy  of  California  Commission  as  to  wholly  exempting  a  railroad 
company  from  operation  of  statute  forbidding  employees  from 
receiving  or  transmitting  train  orders  by  telephone  or  tel^raph, 
see  Sebvioe,  11* 

Electric  railway  exempted  from  operation  of  California  statute 
prohibiting  employees  from  receiving  or  delivering  train  orders 
by  telephmie  or  tdegraph  by  order  of  Commission,  see  Sesvigb, 
41. 

EMPLOYEES'  RELIEF  ASSOCIATION. 

Free  or  reduced  rates  to,  as  discrimination,  see  DisoBiMiiTATioir, 
13,  14. 

ENGINEERING  EXPENSES. 

Expenditures   for   engineering   and   superintendence  chargeable  to 

capital  account,  see  Keturn,  17. 
Allowance  for  engineering  expenses  in  fixing  ova>head  expenses  in 

valuation  proceedings,  see  Valuation,  12,  13. 

ENGINEERS. 

Weight  to  be  given  to  conflicting  estimates  of  engineers  in  valua- 
tion proceedings,  see  Evidence,  11. 

ENGINE'S  POTENTIALITY. 

As  basis  for  apportioning  expenses  of  passenger  traflic  of  steam 
railroad,  see  Apportionment,  16. 

ENGINE  TON  MILE. 

As  basis  for  apportioning  use  of  railroad  roadbed  for  freight^ 
see  Apportionment,  14. 

ENTRANCE. 

Right  to  require  street  railway  to  designate  rear  door  of  car  for 
entrance,  see  Service,  59. 

EQUIPMENT. 

Method  of  accounting  for  discarded  equipment  of  an  electric  utility, 

see  Accounting. 
Formula  for  apportionment  of  maintenance  and  cost  of  railroad 

equipment  between  lines  and  terminal,  see  Apportionment,  18. 
Amortization  of  discarded  equipment,  see  Return,  10. 
Right  of  utility  to  enforce  reasonable  rules  to  insure  sufficiency  and 

safety  of  consumer's  equipment,  see  Service,  20,  30. 
P.U.R.ini6A.*^ 
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Equipment  of  cars  fmr  shipment  of  lumber  under  New  Hampshire 
statute,  see  Service,  43-45. 

^Blight  to  require  street  railway  to  designate  rear  door  of  car  for 
entranee  and  front  door  for  exit,  see  Sebvice,  59. 

Necessity  of  showing  that  service  of  single  track  railway  will  be 
improved  before  requiring  instaiation  of  automatic  signals  for 
construction  of  passing  tracks,  see  Service^  63. 

Duty  of  considering  investment  necessary  to  produce  proper  equip- 
ment in  valuing  inefficient,  generating  and  producing  equip- 
ment for  rate  making,  see  Vai^itation,  16. 

Allowance  in  valuation  for  equipment  not  in  uie,  Me  VALUATfON, 
16-18.  21. 

BVIBEHCE. 

X.  PresumptionSf  1,  2. 
II,  Burdeji  of  proof y  3—5. 
Ill,  Weight  and  sufficiency ,  6^11. 

Statutes  providing  that  upon  appeal  from  an  order  of  the  Com- 
mission and  in  an  action  to  enforce  such  order,  no  evidence  may 
be  received  except  that  which  was  introduced  before  the  Com- 
mission, as  denial  of  due  process  of  law,  see  Constituiional 
Law,  10. 

Fact  that  express  rate  on  certain  commodity  bears  close  relation 
to  freight  rate  as  evidence  that  express  rate  is  too  low,  see 
Bates,  38. 

Consideration  of  evidence  of  argument  before  a  legislative  com- 
mittee hearing  in  interpreting  unambigpaous  statute,  see  Stat- 
s,  1. 


/.  BremMnptions. 

See  also  infra,  6. 

1.  A  rate  established  by  the  Commission  is  presumed  to  be  rea- 
sonable until  the  contrary  is  shown  beyond  a  reasonable  doubt.  Gar- 
wood V.  Colorado  ft  S.  R.  Co.  (Colo.)  911. 

2.  Tlie  fact  that  a  rate  has  been  in  effect  for  a  number  of  years 
is  Bot  necessarily  prima  faoie  evidence  of  its  reasonableness.  Holbrook 
▼.  Michigan  C.  R.  Co.  (Mieh.)  1002. 

II,  Burden  of  proof. 

Of  unreasonableness  of  requirement  for  two  passenger  train  service  on 
branch  line  not  met  where  carrier  fails  to  show  total  net  earnings, 
see  Service,  56. 

8.  Upon  a  proposed  discontinuance  of  the  sale  of  reduced  rate  school 
tickets  to  pupils  of  private  business  schools  operated  for  profit,  the 
burden  is  upon  the  utility  of  proving  the  necessity  and  reasonableness 
of  lihe  resulting  increase  in  fares,  and  the  reasonableness  of  the  removal 
P.r.R.1916A. 
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EVIDEyCE-— continued. 

of  such  pupils  from  the  clasa  receiving  reduoed  rates.    Re  Public  Sery- 

iC€  R.  Co.  (N.  J.)  437. 

4.  The  burden  of  proving  that  the  proposed  requirement  of  two  pas- 
senger trains  a  day  on  a  branch  line  is  unreasonable  is  on  the  carrier 
in  Iowa,  since  the  statutory  presiunption  is  that  failure  to  furnish  sucli 
service  is  unreasonable.  Dunsmore  v.  Chicago,  M.  ft  St.  P.  R.  Co.  ( Towa ) 
289. 

5.  In  a  proceeding  before  the  Public  Utilities  Commission  to  com- 
pel a  railroad  company  to  continue,  on  a  portion  of  its  road,  an  inter- 
urban  service,  which  it  has  voluntarily  established  and  maintained  for 
many  years,  during  which  the  personal  and  business  relations  of  the 
people  of  the  communities  served,  relying  on  the  continuance  of  such 
service,  have  become  adjusted  thereto,  the  burden  of  showing  a  state 
of  facts  which  justify  the  discontinuance  of  the  service  is  on  the  com- 
pany. Hocking  Valley  K  Co.  v.  Public  Utilities  Conunission  (Ohio) 
1062. 

Ill,  Weight  and  sufficiency. 

Sufficiency  of  evidence  to  enable  Commission  to  prescribe  intrastate  rates 
for  railroad  without  apportioning  value  of  property  used,  see  Rates, 
14. 

Sufficiency  of  evidence  to  establish  prima  facie  showing  of  damage  by 
payment  of  excessive  rate,  see  Reparation,  3. 

6.  The  mere  fact  that  the  Commiasion  has  established  a  new  and 
liigher  rate  is  not  conclusive  evidence  that  the  old  rate  was  too  low, 
nor  sufficient  to  overcome  the  presumption  that  the  rate  was  correct 
when  made.    Garwood  v.  Colorado  &  S.  R.  Co.  (Colo.)  911. 

7.  The  mere  fact  that  the  rate  collected  by  a  railroad  upon  a  ship- 
ment between  interstate  points  was  in  excess  of  the  joint  freight  rate 
certified  by  the  Interstate  Commerce  (Donmiission  to  be  the  rate  between 
such  points  over  a  particular  route  is  not  evidence  of  an  overcharge 
upon  a  shipment  moving  between  the  same  points  over  a  different  route, 
even  if  the  publication  of  such  rates  had  been  proved.  Blalock  Hardware 
Co.  V.  Seaboard  Air  Line  R.  Co.  (N.  C.)  1051. 

8.  In  the  absence  of  evidence  that  the  rate  prescribed  by  a  rail- 
road company's  tariff  are  reasonable  or  unreasonable  in  themselves,  the 
evidence  in  a  rate  proceeding  cannot  be  said  to  be  insufficient  to  ^ow 
that  such  rates  are  unreasonable,  unjust,  or  excessive,  where  the  party 
complaining  affirmatively  shows,  among  other  things,  that  the  charges 
are  higher  than  the  rates  in  its  interstate  tarllT  for  service  between  the 
same  points;  that  through  rates  exceed  the  sum  of  the  locals,  and  that 
higlier  charges  are  made  for  the  same  service  for  shorter  than  for 
longer  mileages  on  the  same  line;  and  where  the  company  fails  to  sus- 
tain the  burden  of  showing,  by  comparison  with  other  rates,  that  its 
tariff  is  reasonaJble.  Turner  Creamery  Co.  v.  Chicago,  M.  &  St.  P.  R. 
Co,  (S.  D.)  1083. 

9.  A  railroad  company  fails  to  sustain  the  statutory  burden  of 
proving  that  its  rates  on  cream  are,  by  comparison,  reasonable,  hy  com- 

PU.R.1916A. 
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paring  tliem  with  express  and  excess  baggage  rates  between  the  same 
points  and  with  rates  along  the  line  of  another  company  in  similar 
territory  which  have  been  adjudged  unreasonable  by  the  Interstate  Com- 
merce Commission.  Turner  Creamery  Co.  v.  Chicago,  M.  &  St.  P.^R. 
Co.  (S.  D.)  1083. 

10.  Testimony  as  to  the  proper  formula  for  the  apportionment  of 
maintenance  and  cost  of  railroad  equipment  between  lines  and  termi- 
nals by  a  witness  who  has  no  practical  knowledge  on  the  subject,  and 
whose  testimony  is  based  upon  tables  furnishing  no  data  for  making  a 
division  between  line  and  terminal,  such  tables  having  been  compiled 
under  conditions  which  have  so  materially  changed  as  to  make  them 
inapplicable  to  present  day. rolling  stock  of  railways,  is  of  no  value 
whatever  upon  the  question  of  the  proper  basis  of  apportionment. 
Boylf  v.St.  Louis  &  S.  F.  R.  Co.  (U.  S.  Dist.  Ct.)  49. 

11.  In  the  valuation  of  the  property  of  an  electric  utility  for  rate- 
making  purposes,  an  estimate  by  the  engineer  for  the  utility  was  ac- 
cepted in  preference  to  one  by  the  engineer  of  the  Commission,  where 
the  report  of  the  former  was  more  in  detail,  and  it  appeared  that  he 
had  access  to  the  books  and  records  of  the  utility,  and  that  the  Com- 
mission's engineer  had  not.  Taylor  v.  Northwest  Light  &  Water  Co. 
(Idaho)  372. 

EXCESS  BAGGAGE  CHARGE. 

Comparison  of  freight  rates  on  cream  with  excess  baggage  rates,  see 

Evidence,  9. 
Amount  of,  see  Rates,  38. 

EXCESS  FARES. 

Collecting  excess  fares  on  train,  see  Rates,  47,  48. 

EXCESSIVE  RATES. 

Sufficiency  of  evidence  to  establish  excessive  rates,  see  Evidence,  7. 

State  statute  imposing  penalty  for  failure  to  refund  overcharge  col- 
lected upon  interstate  shipment  as  conflicting  with  congres- 
sional legislation,  see  Intebstate  Commerce,  1. 

I^efund  of  excess  rates,  see  Reparation. 

Adequate  remedy  at  law  for  recovery  of  overcharge  as  depriving 
Commission  of  right  to  order  reparation^  see  Rkpasation. 

EXCESS  OF  PRESENT  NEEDS. 

See  Present  Needs. 

EXCESS  TELEPHONE  RATE. 

Reasonableness  of  excess  telephone  rates  of  $2  per  quarter  mile  or 
a  fraction  thereof  beyond  city  limits  for  single  party  business 
or  residence  subscriber,  see  Rates,  54. 
P.U.R.1916A. 
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EXCHAHGE. 

Right  of  rural  telephone  lines  to  install  exchange  in  village  in 
competition  with  local  telephone  company,  see  Monopoly  and 
COMPFTITION,  11,  12. 

EXIT. 

Right  to  require  street  railway  to  designate  front  door  for  exit,  see 
Service,  59. 

EXPENSES. 

See  Costs  and  Expenses. 

EXPRESS  COMPANIES. 

Rates  for  generally,  see  Rates,  3S-35. 

Duty  of  express  company  to  make  free  delivery  and  collection  in 
small  towns,  see  Sbbviob,  34. 

EXTENSION  OF  SERVICE. 

Into  occupied  territory,  see  Monopoly  and  Competition. 
Jurisdiction  of  Commission  to  order  extension,  see  Sebvice,  3-5,  12, 

13. 
Physical  connections  of  telephones,  see  Service,  9,  67-69. 
Duty  of  utility  to  make  extensions,  see  Service,  14-26. 

FARES. 

Collecting  excess  fare  on  train,  see  Rates,  47,  48. 
See  also  Rates. 

FARE  ZONES. 

See  Zones. 

FARMERS. 

Duty  to  furnish  regular  day  telephone  service  to  farmers  to  begin 
not  later  than  6  A.  m.  during  busy  season,  see  Sebvice,  66. 

FARM  TELEPHONE  UNES. 

See  Rtn&AL  Telephone  Lines. 

FAVORABLE  LOCATION. 

Right  of  shippers  to  reduction  in  freight  rates  on  account  ot  favor- 
able location  of  competitor,  see  Ratkb,  44. 

FEDERAL  STATUTES. 

State  statute  imposing  penalty  for  failure  to  refund  overcharge 
collected  uppn  interstate  shipments  as  conflicting  with  oon- 
gressional  legislation,  see  Intwcatk  Cohiuebo^  1. 

FEES. 

For  directors  of  a  utility  see  Rktubn,  21,  22. 
P.U.R.1916A. 
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FIlTAirCING. 

Allowance  for  cost  of  financing  in  estimating  overhead  expenses  in 
valuation  proceedings,  see  Valuation,  7. 

FUTDINGS. 

Examination  Df  findings  of  fact  by  Commission  on  appeal,  see  Ap- 
peal AKD  Review,  1. 

FINES  AH D  PENAIiTIES. 

State  statute  imposing  penalty  for  failure  to  refund  overcharge 
collected  upon  interstate  shipments  as  conflicting  with  con- 
gressional legislation,  see  Interstate  Commebce,  ]. 

Discounts  for  prompt  payment  rather  than  lower  rates  with  penalty 
for  delinquent  payment,  see  Patment,  1. 

Right  to  retain  excess  fare  collected  from  passenger  boarding  train 
without  ticket  as  a  penalty,  see  Rates,  48. 

FIRE  UNBERWRITERS. 

Right  of  utility  to  require  certificate  of  safety  of  consumer's  equip- 
ment from  board  of  fire  underwriters,  see  Service,  30. 

FI.AT  RATES. 

Fact  that  utility  is  acting  as  middleman  and  has  practically  no  in- 
vestment as  grounds  for  substituting  a  fiat  rate  for  graduated 
rate,  see  Rates,  29. 

Right  of  water  company  to  substitute  meter  measurements  for  fiat 
rates  under  contract  with  city  without  invoking  aid  of  Com-  . 
misaion,  see  Sbbvicb,  8. 

Right  of  municipality  to  change  from  fiat  rate  to  meter  basis  for 
electric  service,  see  Service,  28. 

FRANCHISES. 

Effect  of  franchise  stipulations  fixing  rates  upon  the  power  of  Com- 
mission  to  regulate  rates,  see  Constttutional  I^aw,  1-6.      ' 

Granting  franchise  for  transmission  line  over  highways  and  private 
land  as  taking  private  property  for  public  use  without  just 
compensation,  see  Constitutional  Law,  9. 

Necessity  of  passing  upon  technical  questions  concerning  the  va- 
lidity of  franchise,  upon  application  for  certificate  of  con- 
venience and  necessity,  see  Certificate  of  Conyeniexge  and 
Necessity,  2. 

Power  of  city  to  grant  street  railway  franchise  under  statute  au- 
thorizing it  to  grant  franchises  for  public  utilities,  see  Ml7Niei« 
PALTTISS,  1. 

Rates  for  gas  fixed  by  franchise  as  standard  for  regulating  rates  for 
service  elsewhere,  see  Rates,  17. 

J>aty  ai  utility  having  limited   franchise  to  establish   amortiza- 
tion fund  to  cover  expenditures  for  assets  which  expire  with 
franchise,  see  Return,  11,  .12. 
P.Tni.l916A. 
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FRANCHISES— <JO««n««d. 

Expenditures  for  franchises  chargeable  to  capital  account,  see  Re- 
TUBN,  17. 

Distinction  between  statutes  or  order  fixing  rates  which  denies 
utility  proper  compensation,  and. order  compelling  service  re- 
quired by  franchise,  see  Sebvice,  46. 

Allowance  for  cost  of  obtaining  franchise  in  estimating  overhead  ex- 
penses in  valuation  proceedings,  see  Valuation^  8. 

Allowance  for  value  of  franchise  in  valuation  proceedings,  see 
Vacation,  36,  37. 

1.  A  franchise  may  be  granted  under  R.  S.  Mo.  1900,  §  9381,  for 
the  furnishing  of  electricity  to  the  public  from  a  transmission  line. 
Re  Markham  (Mo.)  1007, 

2.  The  New  Jersey  Commission  will  not  approve  a  municipal  ordi- 
nance passed,  without  notice,  purporting  to  grant  the  use  of  its  streets 
for  the  distribution  of  electricity  by  the  plant  of  an  adjoining  mu- 
nicipality, although  the  statute  (chapter  336  of  the  Laws  of  1915)  does 
not  provide  for  notice,  since  the  act  of  the  municipality  in  the  passafcc 
of  the  ordinance  is  judicial  in  its  nature,  because  imposing  an  addi- 
tional burden  on  the  highway,  and  is  thiMcfore,  in  the  absence  of  notice, 
invalid.     Re  Butler    (N.  J.)    432. 

3.  The  franchises,  rights,  and  privileges  of  a  railroad  company  are 
granted  because  of  the  public  nature  of  the  business  carried  on  by  it; 
the  resulting  benefits  to  the  public  constitute  the  consideration  of  th<» 
grant:  and  the  company,  wh.ile  exercising  such  rights  and  francliises,  is 
subject  as  to  its  state  business  to  state  regulation,  either  by  direct  stat- 
utory provision  or  by  an  administrative  body  authorizetl  to  act.  Hock- 
ing Valley  R.  Co.  v.  Public  Utilities  Commission   (Ohio)   1062. 

4.  A  street  railway  company  having  a  francliise  to  construct 
switches  and  connections  wnth  the  tracks  of  another  railway  company 
must  bear  the  cost  of  construction  and  assume  the  obligation  to  amor- 
tize such  cost  during  the  life  of  the  franchise,  where  by  the  terms  of  the 
franchise  such  connections  revert  to  the  city  at  the  expiration  of  the 
franchise,  and  it  cannot  be  relieved  of  such  obligation  by  the  other  rail- 
way company  having  a  perpetual  franchise,  but  having  no  franchise  or 
trackage  rights  to  construct  such  connections.  Re  Third  Ave.  Bridge 
Co.  (N.  Y.)  942. 

FREB  SERVICE. 

Duty  of  express  company  to  make  free  delivery  and  collection  in 

small  town,  see  Service,  33,  34. 
Free  or  reduced  rates  as  discrimination,  see  Discrimination,  6-14. 

FREIGHT. 

Apportionment  of  railroad  expenses,  between  freight  and  passenger 
traffic,  see  Apportionment,  14-16, 

Transportation  of,  at  free  or  reduced  rate  to  hospital  maintained 
as  charitable  institution  by  the  employees'  relief  asaociation,  as 
illegal  discriminaUoB,  see  Discrimination,  13. 

Railroad  rates  for,  see  Rates,  12-16,  21,  41-44. 
P.U.R.1916A. 
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TRElQWr— continued. 

Reparation    for    ooUection    of   unauthorized    freight   charges/  see 

Repabation. 
Equipment  of  cars  for  shipment  of  lumber,  see  Sebviob,  43^4d. 
Transportation  of  milk  on  railroad,  see  Service,  50,  51. 

FUEIf  EXPEKSE. 

Basis  of  apportioning  fuel  expense  of  an  electric  and  ice  plant,  see 

Appobtionmekt,  5. 
Basis  for  apportioning  fuel  expense  between  toll  and  local  telephone 

service,  see  Apfobtionmknt,  31. 

FURMTTURE. 

Apportionment  of  value  of  furniture  and  fixtures  used  in  both  de- 
partments of  a  utility,  supplying  electricity,  and  water,  see 
Appobtionment,  9. 

GARDENS. 

Reasonableness  of  rule  of  water  company  prohibiting  irrigation  of 
lawns  and  gardens  daring  certain  hours,  see  Sebvhsb,  71. 

OAS. 

See  also  Natural  Gas. 

Depreciation  of  gas  plant,  see  Depreciation,  4,  9,  10. 

Rates  for,  in  general,  see  Rater,  16,  17. 

Prepayment  meter  rates,  see  Katies,  28. 

Security  issues  by  gas  utility,  see  SECURmr  Issues,  2,  4,  6. 

Duty  of  gas  utility  to  alter  mains  to  furnish  proper  circulation  of 

gas,  see  Service,  S5. 
Valuation  of  gas  plant  generally,  see  Valuation,  1,  14,  24. 
Allowance    for    overhead    expenses    in    valuation    proceedings,    see 

Valuation,  6,  10-13. 
Allowance  for  working  capital  of  gas  utility,  see  Valuation,  28. 

GAS  ENGINES. 

Right  to  charge  a  higher  minimum  for  natural  gas  consumed  in 
gas  engines,  see  Discrimination,  20. 

GOING  VAXUE. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  6,  8,  32-35. 

GRADE  CROSSINGS. 

See  Obossinos. 

4WADUATED  RATES. 

Faet  that  utility  is  acting  as  middleman  and  has  practically  no  in- 
vestment as  grounds  for  subatituting  flat  rate  for  graduated 
rate,  see  Ratss,  29. 
F.U.K.1916A. 
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GRAVEI.. 

Freight  rates  for,  see  Rates,  16,  21,  44. 

GUARAirrT. 

Reasonableness  of  rule  requiring  consumer  to  guarantee  specified 
amount  of  gas  as  condition  to  extension  of  main,  see  Sebvicb; 

18,  19. 

HAZARD. 

Consideration  of  hazard,  efficiency  of  operation,  and  economy  ib 
management  in  fixing  return,  see  Retubn,  7. 

HIGHWAYS  AND  STREETS. 

Right  of  abutting  owner  to  enjoin  construction  of  street  railway 
track  in  street  and  operation  of  freight  cars,  see  Abuttino 
Owners. 

Power  of  Maine  Commission  to  require  railroads  to  remove  cover 
over  bridge  obstructing  view  of  travelers  on  highway,  see  Com- 
MISSIONS,  7. 

Granting  franchise  for  transmission  line  over  highways  as  taking 
property  for  public  use  without  compensation,  see  Constitu- 
tional Law,  9. 

Policy  of  New  Jersey  Commission  as  to  approval  of  municipal  or<li- 
nance  passed  without  notice  granting  use  of  streets  for  distri- 
bution of  electricity,  see  Franchises,  2. 

Routes  for  operation  of  motor  buses  in  competition  with  street  rail- 
ways, see  Monopoly  and  Compictttion,  18,  19,  21. 

Erecting  poles  of  private  telephone  association  upon  public  high- 
ways as  devoting  its  property  to  public  use,  see  PunLic  Utili- 
ties, 1. 

Street  lighting  by  municipal  plant  to  be  paid  out  of  taxation,  see 
Return,  2. 

Duty  of  conductor  on  street  car  to  call  names  of  streets,  see  Serv- 
ice, 58. 

Relocation  of  street  railways  tracks  on  highway  to  provide  clear- 
ance for  safe  operation  and  highway  travel,  see  Street  Rail- 
ways, 1. 

HOSPITAL. 

Right  of  railroad  under  Colorado  statute  to  carry  freight  at  free 
or  reduced  rates  to  hospital  maintained  as  a  charitable  institu- 
tion, by  its  employees  relief  association,  see  Discrimination^ 
13. 

HOURS    OF    SERVICE. 

Right  of  municipality  to  shorten  hours  of  burning  electric  street 

lights,  see  Sesvicb,  28. 
Duty  of  telephone  company  to  furnish  efBcient  service  at  all  times^ 
see  Service,  65. 
P.U.R.1916A. 
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HOURS  OF  8ERY1CE— continued. 

Duty  to  fumiBfa  regular  day  telephone  service  to  farmers  to  begin 

not  later,  than  6:30  a.  m.  during  busy  season,  see  Service,  66. 
Eeasonableness  of  rule  of  water  company  prohibiting  irrigation  of 

lawns  and  gardens  during  certain  hours,  see  Sigtvic£,  71. 

HYDRO-PLANT. 

Right  to  allowance  for  maintenance  of  auxiliary  steam  plant  in 
estimating  operating  expenses  by  hydro  electric  plant,  see  Re- 
turn, 26. 

Annual  interest  payment  on  water  right  option  of  hydro  electric 
utility  as  operating  expense,  see  Return,  30. 

Right  to  allowance  for  water  power  of  hydro-plant  whose  mainte- 
nance, operating  expenses,  interest  and  depreciation  offset  the 
saving  in  coal  for  steam  plant,  see  Valuation,  39. 

ICIL 

Basis  for  apportioning  fuel  expense  of  an  electric  and  ice  plant,  sec 
Apportionment,  9. 

IDAHO. 

Power  of  Commission  to  order  reparation  for  overcharges  made 
prior  to  the  complaint  and  by  virtue  of  special  contract  exe- 
cuted prior  to  Public  Utilities  law,  see  Reparation,  8. 

IDLE  PROPEBTY. 

See  Property  not  in  Use. 

II.LEGAI.  CONTRACTS. 

See  Contracts. 

IliUNOIS. 

Meaning  of  "public  authority  in  interest"  in  Illinois  statute  provid- 
ing for  apportioning  cost  of  abolishing  grade  cro»Kings,  see 
Crossinos,  6. 

Jurisdiction  of  Illinois  Commission  over  mutual  telephone  associa- 
tion serving  members  only  without  profit,  see  Commissions,  8 

Right  of  farm  telephone  lines  built  and  maintained  by  owners  to 
disconnect  from  city  syatoni  witiiout  consent  of  Illinois  Com- 
mission, see  Service,  10. 

IMPAIRMENT  OF  CONTRACTS. 

See  Constitutional  Law,  1-6. 

INDEMNITY  BONDS. 

See  Bonds. 

INDUSTRIAL  SPUR  TRACK. 

Railroad  permitted  to  construct  spur  track  across  city  street  at 
grade,  see  Crossings,  2. 
P.U.R.1910A. 
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INEFFICIENT  EQUIPIKENT. 

See  Equipment. 

INJUNCTION. 

Right  of  abutting  owner  to  enjoin  construction  of  street  railway 
track  in  street  and  operation  of  frei^t  cars  therecm,  see 
Abutting  Ownebs. 

Jurisdiction  of  Tennessee  Supreme  Court  of  appeal  from  court  order 
dismissing  bill  to  enjoin  operation  of  jitneys,  see  Appeal  axd 
Review,  2. 

Right  of  street  railway,  without  exclusive  franchise,  to  enjoin  com- 
petitive operation  of  jitneys,  see  Autoicobilgs,  3. 

Right  of  street  railway  sustaining  loss  from  competition  to  enjoin 
ill^al  operation  of  jitneys,  see  Nuisance,  1. 

1.  An  injunction  to  restrain  the  operation  of  jitneys  in  defiance 
of  statutory  requirements  of  license  and  execution  of  indemnity  bonds 
against  liability  for  injuries  cannot  be  refused  on  the  ground  that  a 
ready  compliance  with  the  statute  will  render  an  injunction  useless, 
where  the  city  has  failed  to  authorize  the  issuance  of  licenses,  and 
where  the  injunction  will  eliminate  irresponsible  operators.  Mempliis 
Street  R.  Co.  v.  Rapid  Transit  Co.  (Tenn.)  834. 

INSPECTION. 

Allowance  for  cost  of  inspecting  natural  gas  mains  in  fixing  operat- 
ing expenses,  see  Rettu&n,  25. 

INTEBCORPORATE  BELATION8. 

1.  A  contract  for  the  operation  of  the  lines  of  a  rural  telephone 
association  from  the  exchange  of  a  telephone  company  may  properly 
provide  that  all  instruments  used  shall  be  approved  by  the  company  and 
that  the  lines  and  instruments  will  be  connected  solely  with  its  system. 
Stickell  V.  Bell  Teleph.  Co.  (Pa.)   1076. 

INTEREST. 

Apportionment  of  interest  on  construction  bonds  between  municipal 
electric,  and  water  plant,  see  Appoktionment,  6. 

Basis  for  apportioning  interest  on  present  value  of  property  be- 
tween toll  and  local  telephone  service,  see  Apportionment,  40. 

Right  to  fix  return  for  electric  utility  by  comparison  with  local 
interest  rates,  see  Return,  8. 

Allowance  for  interest  in  estimating  operating  expenses,  see  Re- 
turn, 29,  30. 

INTEREST  DURING  CONSTRUCTION. 

Allowance  for,  in  estimating  overhead  expenses,  in  valuation  pro- 
ceedings,  see  Valuation,  6. 

INTERSTATE  COMMERCE. 

1.  A  penalty  imposed  upon  railroads  by  §  2644  of  the  Civil  Code 
of  North  Carolina  for  failure  to  refund  an  overcharge  collated  upon 
P.U.R.IOIOA. 
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INTERSTATE  COMMERCE— confinwed. 

an  interstate  shipment  is  in  conflict  with  the  constitutional  legislation 
of  Congress  upon  the  same  subject,  and  cannot  be  enforced.  Blalock 
Hardware  Co.  v.  Seaboard  Air  Line  E.  Co.  (N.  C.)  1051. 

IHTEB8TATE  COMMERCE  COMMISSION. 

Vested  with  judicial  power,  see  Commissions,  2. 

Rates  established  by  Interstate  Commerce  Commission,  applying  to 
various  divisions  of  a  railroad  for  surrounding  territory  as 
proper  rates  for  stations  not  covered  thereby,  see  Rates,  19. 

IKTER8TATE  TRAFFIC. 

Apportionment  of  railroad  expenses  between  interstate  and  intra- 
state, see  Appwitionment,  11-13. 

Apportionment  of  property  values  of  railroad  between  interstate 
and  intrastate  traffic,  see  Appobtionment,  21. 

INTERURBAH  RAILWAYS. 

Discrimination  in  rates,  see  Discrimii^ation,  18,  10. 
Consideration  of  cost  of  building  new  station  in  determining  rea- 
sonableness of  rates  for  intenirban  railway,  see  Rates,  22. 
Stops  for  intenirban  railways,  see  SiBaviCB)  37-40. 

INTERURBAN  SERVICE. 

On  railroad,  see  Service. 

INTRASTATE  TRAFFIC. 

Apportionment  of  railroad  expenses  between  interstate  and  in- 
trastate, see  Apportionment,  11 -13. 

Apportionment  of  property  values  of  railroad  between  interstate 
and  intrastate  traffic,  see  Apportionment,  21. 

INVESTIGATION  OF  RATES. 

Cost  to  a  utility  of  an  investigation  of  its  rates  by  a  Commission 
as  an  operating  expense,  see  Return,  19. 

INVESTMENT. 

Apportionment  of  investment,  see  Apportionment,  8,  9,  21. 

Right  to  fix  return  for  electrical  utility  by  comparison  with  local 
interest  rate  for  return  from  ordinarj-  commercial  enterprise, 
see  RffruRN,  8. 

Duty  of  considering  investment  necessary  to  produce  proper  equip- 
ment, in  valuing  inefficient  generating  and  producing  equip- 
ment, for  rate  making,  see  Valuation,  16. 

Consideration  of  investment  in  excess  of  present  needs  in  valtialion 
proceedings,  see  Valuation,  18-21. 
P.U.R.19]«A. 
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IOWA. 

Iowa  statute  requiring  railroads  to  run  two  passenger  trains  each 
way  when  ordered  by  Commission,  and  declaring  that  a  less 
number  of  trains  be  presumed  unreasonable  as  defining  reason- 
able and  adequate  service  in  all  cases,  see  Service,  52. 

IBBIGATION. 

Beasonableness  of  rule  of  water  company  prohibiting  Irrigation  of 
lawns  and  gardens  during  certain  hours,  see  SfiBViCE,  71. 

JITNEYS. 

See  Ainx>MOBiLES. 

JOINT  ENTEBPBISE. 

Apportionment  of  expenses  in  case  of,  see  Afportionmesvt,  III. 

JUDICIAI.  POWEB. 

Of  Interstate  Commerce  Commission,  see  Commissions,  2. 
Of  Louisiana  Commission,  see  Commissions,  ^ 

JURISDIGTION. 

Of  court  on  appeal,  see  Appeal  and  Review. 
Of  Commission,  see  Commissions,  2-10. 

JURY  TBIAL. 

Order  of  Commission  requiring  reparation  which  can  be  enforced 
by  a  court  action  as  denial  of  trial  by  jury,  see  Constitution- 
al Law,  14. 

LAND. 

Consideration  of  value  of  land  in  valuation  proceedings,  see  Valua- 
tion, 20,  22-24. 

LAND  COMPANY. 

Consideration  of  profit  made  by  land  company  in  fixing  rates  for 
water  system  built  by  company  to  enable  it  to  sell  land,  see 
Rates,  10. 

LANDOWNERS. 

See  Abutiing  Owners. 

LARGE  CONSUMER. 

Reduced  rates  for  electricity  as  discriminatory,  see  DiscBi  mi  na- 
tion, 8,  9. 

LAWNS. 

Reasonableness  of   rule  of  water  company  prohibiting   sprinkling 
lawns  and  gardens  during  certain  hours,  see  Service.  71. 
P.U.R.1916A. 
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LEASED  UUf DS. 

AllowiJMe  lor,  in  valuation  proeeedings,  see  Vai.vatiox,  22. 

I.E8SEE. 

JuHMiiotion  of  N«w  York:  OommisBion  over  one  rendering  parcel 
cliecking  service  in  lease  space  in  depot,  see  Sbbvic£,  7. 

LICENSES. 

Right  to  operate  jitner  bus  where  city  has  failed  to  provide  for 
license  as  authorized  by  statute,  see  Aitomobiles,  2. 

Effect  of  prior  city  license  to  suspend  statute  requiring  certificate 
of  convenience  to  operate  jitney  bus,  see  Automobiles,  4. 

Injunction  against  operation  of  jitneys  for  failure  to  secure  license, 
see  Injunction,  1. 

Operation  of  jitney  bus  without  license  as  public  nuisance,  see  Nui- 
sance, 1. 

Municipal  license  to  operate  a  public  vehicle  as  property^  see 
Pbopbbty,  1. 

LIMITED  FRANCHISE. 

See  Fbanchisbs. 

LINE  EXPENSE. 

Apportionment  of  railroad  expenses,  between  line  and  terminal,  see 
AppwrriONMENT,  17-19. 

.  LITIGATION. 

Expenses  incurred  in  defending  litigation  as  operating  espe^ifle»  fef 

•Retubn,  18. 
Cost  to  a  utility  of  an  investigation  of  its  rates  by  ^  Commission 

as  an  operating  expense,  see  Rctubn,  19. 

LIVE  STOCK. 

Discrimination   in   switching  charge  for  live  stock  shipment,   see 

DlHrRIMINATION,   22. 

LOADING  EXPENSE. 

Greater  loading  expense  than  competitor,  as  ground  for  reducing 
freight  rates,  see  Rates,  15. 

LOANS. 

Right  to  fix  return  for  utility  by  comparison  with  local  interest 
rates  charged  for  money  loaned,  see  Retubx,  8. 

LOCAL  RATES. 

Sufficiency  of  evidence  to  establish  excessive  rates  by  showing  that 
rates  exceed  supa  of  locals,  see  Evidence,  8. 
P.U.R.1916A.  73 
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Lower  intemrban  fare  for  paseengers  «haaging  can  tbaa  for  fares 
charged  for  oontinuouB  ride,  as  discrimination,  see  Disobimina- 
TION,  19. 

Higher  rates  for  short  haul  as  sufficient  to  shew  rates  azoessive^  see 

LOKG  DI8TAKCE  TELEPHOKE  8EBVICE. 

B^t  to  require  physical  connection  between  telephone  eompanies 
giving  local  service  only  and  competing  company  to  enable 
subscriber  of  former  to  obtain  long  distance  service  on  latter 
under  Ohio  statute,  see  Sebvice,  67. 

LOSSES. 

Allowance  for  cost  of  Inspecting  and  repairing  natural  gas  mains 

to  decrease  loss  of  gas,  see  Return,  25. 
Early  losses  as  measure  of  going  value  for  rate-making,  see  Valua- 

TION,  34. 

I.OSS  OF  GAS  AKD  ELECTRIOITT. 

Allowance  for,  in  estimating  operating  expenses,  see  Return,  27,  28. 

LOUISIANA. 

Louisiana  Commission  without  judicial  powers,  sec  Commissions, 

2. 
Jurisdiction   of   Louisiana   Commission   to   award    reparation,   see 

Reparation,  6,  7. 


Equipment  of  cars  for  shipment  of  lumber  under  Xew  Hampshire 

statute,  see  Servict,  43-45. 
Reasonableness  of  rule  requriring  shipper  to  see  that  equipment  for 

shipment  of  lumber  is  taken  from  station  to  car  and  returned, 

see  Serviob,  44. 

BCACHINERY. 

See  also  Equipment. 

Cost  of  supplies  for  testing  machinery  as.yisri  of  cost  of  oonstrue- 
tion  of  plant,  see  Valuation,  14. 

MAIKE. 

Power  of  Maine  Commission  to  require  railroad  to  remove  cover 
over  bridge  obstructing  view  of  travelers  on  highway,  see  Com- 
missions, 7. 

Effect  of  Section  38  of  Maine  Utilities  act  upon  special  statute 
authorizing  a  utility  to  own  stock  in  other  utilities,  see  Con* 

SOLIDATION,  MeBGER  AND  SaLE,  4,  5. 

Necessity  of  publishing  reduced  rate  within  thirty  days  of  ship- 
ment to  permit  reparation  under  Maine  statute  requiring  Com- 
P.U.R.1916A. 
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miieion  to  authorise  repaxation  where  utility  admits  charge 
was  excessive,  see  BxapjjurioN,  9. 
Power  of  Maine  Commission  to  investigate  refusal  of  gas  company 
to  extend  service  to  single  applicant  under  Section  41^  Public 
Utilities  aety  requiring  a  complaint  to  be  made  by  ten  persons, 
see  Sbbviob,  13. 

MAINS  AND  PIPES. 

Allowance  for  the  cost  of  inspecting  and  repairing  natural  gas 
mains  to  decrease  loss  of  gas  in  fixing  operating  expenses,  see 
Rbtubx,  25. 

Duty  of  gas  utility  to  provide  mains  to  furnish  proper  ciroulatlogD, 
of  gas,  see  Sesvicb,  35. 

Cost  of  supplies  for  testing  mains  and  pipes  as  part  of  cost  of  con- 
struction of  plant,  see  Valuation,  14. 

XANAGEIIENT. 

Consideration  of  efficiency  of  operation  and  of  economy  in  manage- 
ment in  fixing  return,  see  Retubn,  7. 

MANAGER. 

Basis  of  apportioning  salary  of,  between  d^artments  ol  a  utility 
furnishing  electricity  and  telephone  service,  see  Appqbtxon* 
KKirr,  4. 

Allowance  for  salaries  of  manager,' see  'Bmtukk,  20-SS4. 

MANUFACTUREBS. 

Policy  of  Oklahoma  Conunission  as  to  authorizing  reduction  in 
rates  for  natural  gas  for  manufacturers,  see  Ratbs,  11. 

MARTI.ANB. 

Effect  of  contract  between  utility  and  city  fixing  water  rates  upon 
right  of  Commission  to  regelate  rates,  see  CoNSTmrriONAi 
Law,  1. 

MATEItIAI.S  AND  SUPPLIES. 

Cost  of  supplies  for  testing  machinery  and  mains  and  pipes  as  part 
of  cost  of  construction  of  plant,  see  Valuation,  14, 

MEASURE, 

Early  losses  as  measure  of  going  value  for  ratemaking,  see  Valua- 
tion, 34. 

MEETING. 

Expense  of  annual  meeting  as  operating  expense,  see  Rktubn,  18. 

MERGER. 

See  CoNSOLiPATioiT,  Mebobb,  and  Saul 
P.U.R.1916A. 
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METERS. 

Meter  rental  charge  of  25  cents  per  month  for  meters  coating  $6.77 

aa  unjust  discrimination  in  favor  of  consumer  owning  meters, 

see  DrscRiMiXATioN,  17. 
Utility  ordered  to  acquire  all  meters  to  eliminate  discrimination  in 

meter  rental  charge,  see  DiscrimI!^ation,  24. 
Right  of  municipality  to  change  from  flat  rate  to  meter  basis  for 

electric  street  lights,  see  Sebyice,  28. 
Duty  of  electric  utility  to  own  meters,  see  Skrvic?e,  .11-38. 
Duty  of  gas  utility  to  pay  cost  of  installing  standard  credit  meUTs 

in  place  of  prepayment  meters,  see  Service,  86. 

MII.EAOE  BOOKS. 

Power  of  Missouri  Commission  to  require  railroads  to  sell  mileage 
books  at  reduced  rates,  see  Rates,  6. 

BULK. 

Shipment  of,  by  railroads,  see  Service,  50,  51. 

MINIMUM  CHARGE. 

Right  to  charge  a  higiier  minimum  for  natural  gas  consumed  in 

gas  engines,  see  Discbiminatiox,  20. 
Minimum  charge,  generally,  see  Ratbb,  2&r-27. 
For  electricity,  see  Rates,  30-32. 
For  railroad  passenger  ticket,  see  Rates,  46. 
Permission  granted  to  make  minimum  charge  for  water  on  sliding 

scale,  varying  according  to  rental  value  of  houses  served,  see 

Rates,  58.  ..- .    . 

MINING  COMMUNITY. 

Amount  of  return  of  electrical  utility  operating  in  raining  communi- 
ties, see  Return,  35. 

MINNESOTA. 

Power  of  Minnesota  Commission  to  permit  construction  of  tempo- 
rary switching  track  with  less  than  statutory  clearance,  see 
Commissions,  6. 

MISMANAGEMENT. 

Policy  of  Missouri  Commission  as  to  consideration  of  past  misman- 
agement of  some  railroads  when  passing  upon  application  of 
all  carriers  for  an  increase  in  rates,  see  Rates,  24. 

BUS80URI. 

Right  to  grant  franchise  to  furnish  electricity  to  public  from  a 
transmission  line  under  Missouri  statute,  see  Franchises.  1. 

Power  of  Missouri  Commisaion  to  increase  railroad  rates  with  a 
view  to  stimulating  business  conditions,  see  Rates.  4. 

Power  of  Missouri  Commission  to  require  railroads  to  sHl  round 
trip  tickets  and  mileage  books  at  reduced  rates,  see  R.\tes,  (>. 
P.U.R.1916A. 
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MI8BOUIU~coiiiff»tte(f. 

Foliay  of  MiaMuri  CommuBion  ms  to  oonaider^tion  of  past  mis- 
management of  some  railroads  when  passing  upon  application 
by  all  earriers  lor  an  inerease  in  rates,  see  Rates,  24. 

Power  of  Missonri  Commission  to  require  carriers  to  return  charges 
collected  in  excess  of  Bt»tutory  rate,  see  Reparation,  5. 

Power  of  Gommis8i<m  to  grant  franchise  or  compel  city  to  grant 
right  for  street  railway  eztenaioB  where  municipal  consent  is 
necessary,  see  Sbvice,  6. 

M ONOPOI.T  ANB  COMPBTITIOH. 

/.  Jn  general,  1,  2. 
I  J,  AdmisMion  of  competition  in  occupied  territory,  ,?— Itf. 
a.  In  generalf  3*5. 
ft.  Service  by  existing  company ^  6^14, 
c.  Purchaning  property  of  existing  utility^  15,  16. 
III.  Competition  of  motor  htis  with  street  railway,  17—21, 

1,  In  general. 

Validity  of  contract  for  operation  of  rural  telephone  lines  from  oxclmngc 
of  another  company  that  all  instruments  must  be  approved  by  com- 
pany and  that  lines  will  be  connected  solely  with  its  system,  see 
Intercobpobate  Relations,  1. 

Right  of  telephone  company  to  discontinue  operating  lines  of  rural  tele- 
phone asRociation  through  its  exchaiiye  where  association  permits 
connection  with  lines  of  rival  company  in  violation  of  operating  con- 
tract, see  Skbvice,  70. 

1.  Th/e  Wisconsin  Commission  will  not  determine  to  wJiich  of  two 
rival  eoupaoies  border-line  territory  belongs,  upon  a  complaint  by  one 
company  that  the  other  without  notice  has  invaded  such  territory,  where, 
by  reason  of  diverse  demands  for  service,  the  territory  should  be  left 
open  and  where. the  antiduplioation  law  affords  ample  protection  to  both 
companies.  Ontario  k  W.  Teleph.  Co.  v.  Norwalk  Independent  Teleph. 
Co.  (Wis.)  487. 

2.  Neither  the  fact  that  a  subscriber  of  a  local  telephone  company 
performing  switching  service  for  two  rural  lines  pays  a  rate  greater 
than  the  combined  assessments  and  switching  charge  of  the  rural  lines, 
notr  tlie  fact  that  he  is  a  stockholder  of  the  latter  companies,  is  a  suffi- 
cient reason  for  compelling  either  of  them  to  extend  local  service  to  him, 
in  a  village  in  which  they  are  not  rendering  such  service.  Re  Cutta 
tWis-)  491. 

1/.  AduniMion  of  competition  in  occu^pied  territory, 

a.  In  general, 

.  8.  There  is  no  unsupplied  demand  for  service  that  will  justify  ad- 
mitting a  competing  utility  into  occupied  territory  where  a  consumer 
P.U.R.1916A. 
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desiring  service  has  made  no  request  to  the  eziMiag  utility.    Be  Mid- 

valley  Power  Co.  (Pa.)  »60. 

4.  A  telephone  company  operating  from  a  near-by  city  may  be 
ordered  to  serve  a  community  already  aerved  by  another  outside  com- 
pany, notwithstanding  a  slight  duplication  of  facilities,  and  a  loss  of 
toll  revenue  to  the  latter  company  will  result,  it  appearing  that  the 
disputed  territory  is  between  the  service  zones  of  the  two  companies, 
that  many  residents  therein  require  direct  aervioe  with  the  city,  and 
that  the  investment  of  the  company  already  in  the  field  will  still  be 
profitable.    Re  Dane  County  Rural  Teleph.  Ga.  (Wis.)  984;. 

5.  Under  the  Wisconsin  antiduplication  act  the  lines  of  a  telephone 
company  may  be  extended  into  territory  in  which  another  Company  is 
not  engaged  in  local  service,  without  notice  to  it.  Ontario  &  W.  Teleph. 
Co.  V.  Norwalk  Independent  Teleph.  Co.  (Wis.)  487. 

h.  Service  by  existing  eomiMiny. 

6.  Permission  to  enter  territory  inadequately  served  by  an  elec- 
tric utility  will  not  be  delayed  at  the  request  of  its  principal  stock- 
holder, a  nonresident,  in  order  to  ascertain  whether  there  is  a  real 
demand  for  better  service,  where  such  demand  is  admitted  by  the  resi- 
dent president  and  where  the  clerk  and  one  of  the  directors  of  the  com- 
pany join  in  the  request  of  the  residents  of  the  territory  for  better 
service.     Re  Turner  Light  k  P.  Co.  (Me.)  418. 

7.  An  electric  utility  will  be  given  opportunity  to  furnish  adequate 
service,  if  it  is  able  and  it»is  practicable  to  do  so,  before  permitting 
another  company  to  enter  the  territory,  since  the  interests  of  stock- 
holders and  bondholders  should  be  protected  even  if  the  management  is 
negligent.     Re  Turner  Light  &  P.  Co.  (Me.)  418. 

8.  An  application  of  an  electric  utility  to  serve  occupied  territory 
will  not  be  delayed  to  give  opportunity  to  the  existing  company  to  ren- 
der adequate  service,  where  the  latter  cannot  furnish  such  service  with 
its  present  plant  and  physical  resoiu-ces  and  an  adequate  plant  would 
cost  more  than  the  business  would  warrant.  Re  Turner  Light  &  P.  Go. 
(Me.)  418. 

9.  An  electric  company  was  authorized  to  enter  adjoining  territory 
inadequately  served  by  another  company  where  the  latter  was  unable 
to  improve  its  service.    Re  Turner  Light  k  P.  Co.  (Me.)  418. 

10.  Public  necessity  or  convenience  does  not  require  the  incorpora- 
tion of  an  electric  utility  to  serve  a  township,  where  the  existing  utilitj 
has  given  fair  and  adequate  service  for  a  number  of  years,  and  is  able 
and  willing  to  supply  all  r.ecessary  equipment  for  furnishing  any  im- 
mediate or  future  demand  for  service  at  rates  equal  to  those  proposed 
by  the  applicant  for  incorporation,  especially  where  a  third  company 
also  has  the  right  to  serve  the  territory.  Re  Midvalley  Power  Co.  (Pa.) 
959. 

11.  Poor  switching  service  by  a.  local  telephone  system  is  no  ground 
for  permitting  rural  companies,  which  are  connected  therewith,  to  in- 
stall a  competing  exchange  in  the  same  village,  where  it  appears  that 
the  rural  companies  have  not  taken  reasonable  steps  to  procure  good 
P.U.R.1916A. 
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■errice,  that  the  poor  servioe  it  in  part  the  fault  of  the  rural  companies, 
that  the  local  company  is  making  reasonable  attempts  to  furnish  good 
serviee,  and  that  the  installing  of  a  second  exchange  would  compel  the 
loeal  company  to  abandon  its  business  in  the  yillage.  Re  Frederic 
Rural  Teleph.  Co.  (Wis.)  974. 

12.  Rural  telephone  companies  will  not  be  permitted  to  install  an 
ex^aoge  in  a  village  in  competition  with  a  local  company,  to  enable 
interdiange  of  service  to  be  made  with  companies  at  other  points  on  a 
flat-rate  basis  without  use  of  the  toll  line  of  the  local  company,  where 
an  offer  by  the  latter  to  secure  the  interchange  of  service  on  fair  terms 
is  rejected  by  the  rural  companies,  especially  where  the  installing  of  a 
second  exchange  will  force  the  local  company  to  abandon  its  business 
in  the  village.    Re  Frederic  Rural  Teleph.  Ck>.  (Wis.)  974. 

13.  Public  convenience  and  necessity  do  not  require  the  extension  of 
a  telephone  system  into  territory  served  by  another  company,  merely 
to  permit  a  lessor  to  communicate  directly  with  the  lessee  occupying 
his  farm,  where  there  is  physical  connection  between  the  companies  on 
a  free  exchange  basis,  when  the  other  company  stands  ready  to  serve 
the  lessor  at  his  request,  and  where  the  pr.oposed  extension  will  not 
only  violate  an  agreement  apportioning  territory,  but  will  result  in 
paralleling  the  existing  lines  for  a  part  of  the  distance.  Re  Boyceville 
Teleph.  Co.  (Wis.)  214. 

14.  The  existence  of.  a  utility  furnishing  inadequate  acetylene  light 
at  night  and  on  cloudy  days  will  not  preclude  the  granting  of  a  cer- 
tificate of  convenience  and  necessity  to  another  to  furnish  electric 
light,  heat,  and  power  continuously  during  the  day  and  night.  Re  Mark- 
ham  (Mo.)  1007. 

o.  Purchasing  property  of  existing  utility, 

15.  Tn  authorizing  an  electric  company  to  enter  occupied  territory, 
it  will  be  required  to  purchase  at  a  fair  value  the  useful  property  of 
the  existing  company,  if  the  latter  cannot  meet  the  ^otKpetition  aod 
desires  to  sell,  since  the  property  should  not  be  wasted.  Re  Turner 
Light  k  P.  Co.  (Me.)  418. 

16.  The  Pennsylvania  Commission  will  not  grant  a  eeriificate  of 
public  convenience  for  the  construction  of  a  municipal  electric  lighting 
plant  to  distribute  purchased  current  to  the  public,  unites  rlhr  jniHiioi- 
pality  shall  first  acquire  the  plant  of  an  existing  utilityt  m  oontemplated 
under  the  act  of  May,  1915,  and  article  3,  §  3,  of  the  Public  Service 
Company  law, — especially  where  there  are  only  400  inhabitants  to  be 
served.    White  Oak  Light,  Heat  k  P.  Co.  ▼.  Benson  (Pa.)  811. 

III.  Competition  of  motor  1ms  with  street  railway. 

Right  of  street  railway,  without  exclusive  franchise,  to  enjoin  com- 
petitive operation  of  jitneys,  see  Auiomobilbs,  3. 

Right  of  street  railway  sustaining  loss  from  oompetition  to  enjoin  illegal 
operation  of  jitneys,  see  Nuisanob,  1. 

17.  The  duty  of  the  New  York  Commission,  under  the  Public  Serv- 
P.U.R.1916A. 
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ice  Commissions  law,  to  protect  the  existing  iATestment  of  transporta- 
tion companies  from  wasteful  competition,  mnst  be  sub^dinated  to 
the  primary  duty  to  the  public,  if  they  conflict  upon  an  application  for 
a  certificate  of  convenience  and  necessity  to  operate  a  motor  bus  sys- 
tem in  a  city  in  which  street  railways  operate.  Gray's  ^tition  (N.  Y.) 
33.  "^ 

18.  Routes  fot  the  operation  of  motor  buses  in  a  city  that  do  not 
directly  conflict  with  existing  street  car  lines  do  not  violate  any  right 
of  the  latter  to  protection  from  wasteful  competition  under  the  New 
York  Public  Service  Commissions  law,  although  the  buses  will  take 
traffic  from  the  street  cars  by  furnishing  direct  transportation  to  a 
large  number  of  persons  who  have  had  no  direct  facilities.  Gray's  Peti- 
tion  (N.  Y.)  33. 

19.  The  paralleling  of  street  car  tracks  for  a  «?hort  distance  by  a 
proposed  motor  bus  route  in  a  city  is  not  a  ground  for  refusing  to  per- 
mit tbe  establishment  of  the  route,  where  the  paralleling  is  but  inci- 
dental and  unavoidable  and  the  route  as  an  entirety  avoids  direct  com- 
petition with  the  car  line.     Gray's  Petition  (N.  Y.)  33. 

20.  That  it  may  be  more  pleasant  to  travel  in  a  motor  bus  than  in 
a  street  car,  or  vice  versa,  will  at  least  be  given  some  weight  in  pass- 
ing upon  an  application  for  a  certificate  of  convenience  and  necessity 
for  the  operation  of  a  motor  bus  system  in  Hi  city  in  which  street  cars 
are  operated.     Gray's  Petition    {if.  Y.)    33. 

21.  Public  necessity  was  held  not  to  require  the  establishment  of 
motor  bus  routes  parallel  to  existing  street  car  lines,  upon  the  same 
streets,  practically  throughout  their  entire  length,  where  the  popula- 
tion in  the  portions  of  the  city  penetrated  is  not  particularly  dense,  and 
the  sections  are  inhabited  largely  by  well-to-do  people  maintaining  au- 
tomobiles, although  the  routes  would  be  a  convenience.  Gray's  Petition 
(N.  Y.)  33. 

MOBTGAOE8. 

Stock  purchased  with  bonds  secured  by  mortgage  covering  another 
issue  required  to  be  deposited  with  trustee,  see  Sboubitt  Ib- 
SUES,  1. 

MOTOR  BUB. 

See  AtJTOiiiOBiLES. 

MOTOR  VEHICLES. 

See  Automobiles. 

BffUNICIPALITIES. 

See  also  Municipal  Plaitt. 

Apportionment  of  cbst  ti  bridges  in,  see  APFOmnoifMENT,  1,  2,  42. 

Control  over  automobiles  operated  as  oommon  carriers,  see  AxrfO" 

MOBILES,  2,  4. 
Kflfec^  of  contract  between  city  and. utility  fixing  water  rates  upon 

right    of    Commission    to    regulate  rates,  see  Constiti'tional 

Law,  1. 
P.U.R.1916A. 
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MUNICIPALITIES— conttntied. 
'    Decrease  in  property  values  as  grounds  for  overruling  municipal 
permit  to  extend  railroad  across  a  street^  see  Cbossings,  1. 

Policy  of  New  Jersey  Commission  as  to  approval  of  municipal  or- 
dinance, passed  without  notice,  granting  use  of  streets  for  the 
distribution  of  electricity,  see  Fbanchi^es,  2. 

Municipal  license  to  operate  a  public  vehicle  as. property,  see  Pbop- 
WTY,  1. 

Rates  lor  gas  imposed  by  municipal  franchise  as  standard  for  regu- 
lating rates  for  service  elsewhere,  see  Bates,  17. 

Duty  of  street  railway  to  extend  5-cent  fare  zone  to  include  territory 
annexed  to  city,  see  Rates,  49,  50. 

Power  of  Commission  to  determine  practicability  of  extensions  of 
street  railway  lines  required  by  city  ordinance,  see  Service,  4. 

Power  of  Missouri  Commission  to  grant  franchise  or  compel  cfty 
to  grant  right  for  street  railway  extension  where  municipal 
consent  is  necessary,  see  Service,  5. 

Right  of  municipality  to  change  from  flat  rate  to  meter  basis  for 
electric  service,  see  Service,  28. 

Duty  to  furnish  pure  water  where  municipal  contract  requires  use 
of  impure  source  of  supply  and  inadequate  method  of  ftRration, 
see  SixviCE,  72. 

Statute  empowering  municipality  to  contract  for  water  supply  as 
granting  power  to  contract  away  right  of  state  to  regulate 
rates  for  water  sold  to  municipality,  see  Statutes,  2. 

1.  A  city  may  grant  a  franchise  for  the  construction  of  an  electric 
street  railway  to  transport  passengers  and  freight,  under  a  statute  ( Re- 
visal  1905,  §  2916,  subsec.  2910)  authorizing  it  to  grant  franchises  for 
publk  utilities.  Turner  v.  North  Carolina  Pub.  Service  Co.  (N.  C.) 
798. 

MUNICIPAL  PUkNT. 

See  also  Municipalities. 

Apportionment  of  interest  on  bonds  and  salary  of  officer*  between 
municipal  electric  and  water  plant,  see"  Apportionment,  0. 

Necessity  for  certificate  of  convenience  foir  establishment  of  muni- 
cipal plant  for  municipal  use,  see  CEBrrncATE  of  Convenience 
AND  Necessity,  4. 

Annual  allowance  for  depreciation  of  municipal  electric  plant,  see 
Depreciation,  7. 

Right  of  municipal  electric  utility  to  charge  a  higher  rate  io  con- 
sumers without  the  municipality  than  to  residents,  see  Dis- 
crimination, 4. 

Requiring  municipality  to  acquire  plant  of  existing  utility  before 
permitting  it  to  construct  a  municipal  eleotric  lighting  plant, 
see  Monopoly  and  CoMPirrmoN,  16. 

Necessity  of  ttxing  rates  of  municipal  uitllity  to  produce  more  than 
operating  expenses,  see  Return,  1. 

Street  lighting  by  nmnicipal  plant  io  be  paid  out  of  .taxatiop,  see 
Retubn,  2. 
P.U.R.1916A. 
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MUXICIPAL  TJjAST— continued. 

Allowance  for  interest  on  construction  in  efitfmatlng  operating  ex« 
penses,  see  Return,  29. 

Right  of  municipal  plant  to  allowance  for  taxes  eqnal  to  what  pri- 
vate utility  would  pay,  see  Retubn,  31. 

Right  of  municipal  water  utility  to  require  new  consumer  to  bear 
cost  of  service  connections,  see  Stsvics,  21. 

Ground  for  relieving  municipal  electric  utility  from  statutory  obli- 
gations to  supply  meters  to  consumers,  see  SsRVlOE,  33. 

BfUNICIPAIi  WATEB  StTPPLT. 

See  MuNioiPALmss. 

KUTUAL  TELEPHONE  COMPANIES. 

Jurisdiction  of  Illinois  Commission  over  mutual  telephone  assoeia- 
tion  serving  members  only  without  profit,  see  Commibsionb,  8 

Right  of  mutual  telephone  company  to  require  applicant  to  pur- 
chase stock  as  condition  of  extending  service,  see  Sebvice,  26L 

NATURAL  GAS. 

Right  to  charge  a  higher  minimum  for  natural  gas  consumed  in  gaf 

engines,  see  Discbuunation,  20. 
Policy  of  Oklalioma  Commission   as  to  authorizing  reduction  in 

rates  for  natural  gaa  for  manufacturers,  see  Rates,  11. 
Allowance  for  salary  of  manager  of  natural  gas  company,  see  Re- 

TUBN,  23. 
Allowance  for  salary  of  secretary  of  natural  gas  company,  see  Kk- 

TUBN,  24. 
Allowance  for  cost  of  inspecting  and  repairing  natural  gas  maliH 

in  fixing  operating  expenses,  see  Retubn,  25. 
Allowance  for  loss  of  gas  in  estimating  operating  expenses,  see 

Retubn,  28. 
Amount  of  return  for  natural  gas  utility,  see  'Bsprvzs,  38,  3d. 
ExtenuoDB  of  service,  see  Service,  16. 
InToluBtary  shutting  off  of  supply  well  and  filling  up  of  pipes  with 

water  as  excuse  for  failure  to  furnish  adequate  supply  of  nai* 

ural  gas,  see  SiBViCfE,  42. 

NECESSITY. 

See  CmtTiricATK  or  Convsmkncb  and  Necessitt. 

NEGLIGENCE. 

Operation  ol  jitney  bua  in  n^ligent  manner,  as  public  nuisance,  see 

NmsAsroB^  1. 
Right  of  shipper  neglecting  to  examine  railroad  tariff  to  recover 

for  loss  sustained  under  contract  based  on  lower  rates,  see 

RlVABATION,  1. 

Right  to  allowance  for  lossea  due  to  failure  to  collect  bills,  see 
Return,  13,  14. 
P.U.R.1916A. 
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Policy  of  New  Huiipshire  CommissioB  «8  io  refusal  to  enforce  stat* 
ute  on  the  ground  that  it  ia  imconstStatioiialy  lee  CmiuissmsBp 
4. 

Equipment  of  ears  for  shipment  of  lumber  under  New  Hampshire 
statute,  see  Sxsvici:,  49-45. 

NEW  JEBItET. 

Effect  of  agreement  between  utilities  fixing  rates  upon  power  of 
Commission  to  regulate  rates,  see  CoNSTrnmoNAL  Law,  5. 

Policy  of  New  Jersey  Commission  as  to  approval  of  municipal  or- 
dinance, passed  without  notice,  granting  use  of  streets  for  dis- 
tribution of  electricity,  see  Franchises,  2. 

-  ;  • 
KEW  TOBK. 

Jurisdiction  of  New  Yorlc  Commission  over  rates  ohargod  by  real 
estate  company  operating  passenger  elevator  upon  it8  own  prop- 
erty, without  franchise,  for  accommodation  of  purchasera  oj; 
land,  see  Commibsioks,  10. 

Effect  of  franchise  stipulation  fixing  rates  upon  pow^  of  Commis- 
sion to  regulate  rates,  see  CoNSTmniONAi*  I«AW,  4. 

Jurisdiction  of  New  York  Commission  over  parcel  checking  service 
rendered  by  railroad  or  by  lessee  of  space  in  depot,  see  Sebvioe; 
e.  7. 

NONOPERATIVE  PBOPEBTY. 

See  Propebty  Not  in  Use. 

HOHPAYMENT. 

See  Payment. 

HOBTH  OABOUHA. 

State  statute  imposing  penalty  for  failure  to  refund  overcharge 
collected  upon  interstate  shipment  as  conflicting  with  con- 
gressional legislation,  see  Intebstate  Commesce,  1. 

Power  of  city  to  grant  street  railway  franchise  under  statute  au- 
thorizing it  to  grant  franchise  for  public  utilities,  see  MuNici- 
pauties,  1. 

KOTICE. 

Right  to  extend  telephone  into  occupied  territory  without  notico 
under  Wisconsin  statute,  see  Monopoly  and  Competition,  5. 

E^Gct  of  notice,  after  expiration  of  street  lighting  contract,  to  com- 
pany to  discontinue  service  until  after  settlement  of  matter  in 
dispute  to  terminate  all  contractual  relations  with  munici- 
pality, see  Contbacts,  1. 

Policy  of  New  Jersey  Commission  as  to  approval  of  municipal  or- 
dinance, passed  without  notice,  granting  use  of  streets  for  the 
distribution  of  electricity,  see  PftANCHiSES,  2. 
P.U.R.191GA. 
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mJISANOE. 

1.  The  operation  of  jitneys  in  defiance  of  etafcutory  requirements  of 
licenee  and  execution  of  indonnity  bonds  against  liability  for  injuries, 
and  in  a  manner  to  imperil  the  safety  of  the  public,  is  a  public  nuisance 
that  may  be  enjoined  by  a  street  railroad  that  suffers  material  loss  of 
revenue  from  the  illegal  competition.  Memphis  Street  R.  Co.  v.  Rapid 
Transit  Co.  (Tenn.)  834. 

OBIiIGATIQHa 

Consideration  of  contract  obligations  of  predecessor  when  passing 
upon  question  whether  an  abajuioned  branch  line  should  be 
reconstructed,  see  Sebviob,  2. 

OCCUPIED  TEBBITOBT. 

Admission  of  competition  into  occupied  territory,  see  Monopoly,  aitd 
COKFVriTiOIY,  3-16. 

OFFICERS. 

Apportionment  of  salaries  of  officers  in  estimating  expenses  of  elec- 
trical department  of  a  utility  also  supplying  water,  see  Appor- 
tionment, 6,  7. 

Method  of  apportioning  general  office  salaries  between  various  class- 
es of  telephone  set-vice,  see  Apportionment,  27. 

Free  service  to  officers  as  discrimination,  see  Discrimination,  12. 

Allowance  for  salaries  of  officers,  see  REyruRN,  20-24. 

OHIO. 

Review  by  Supreme  Court  of  determination  of  Commission  as  to 
practicability  of  extensions  of  street  railway  lines  required 
by  city  ordinance,  see  Appeal  and  Review,  3. 

Furnishing  long  distance  telephone  service  in  one  locality  and  re- 
fusing it  in  another  as  unlawful  discrfrainatidn  under  Ohio 
statute,  see  Discrimination,  26. 

Power  of  Ohio  Commission  to  determine  practicability  of  extensions 
of  street  railway  lines  required  by  city  ordinance,  see  Service, 
4. 

Right  to  require  physical  connection  between  telephone  companies 
under  Ohio  statute,  see  Service,  67. 

OKLAIfiOMA. 

Policy  of  Oklahoma  Commission  as  to  authorizing  reduction  in 
rates  for  natural  gas  for  manufacturers,  see  Rates,  11. 

ONE  MAN  SEBVICE. 

Operation  of  street  cars  by  one  man,  see  Service^,  62. 

OPEBATINO  EXPENSES. 

Allowance  for,  in  fixing  returns,  see  R^vrns,  3.V32. 
P.U.R.1916A. 
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OPERATION  AT  A  LOSS. 

Duty  of  railroads  to  operate  at  a  loss,  see  Sebvige,  46-48. 

OPTION. 

Annual  interest  payment  of  water  right  option  of  hjdro-eleciriQ 
utility  as  operating  expense,  see  Return,  30. 

ORDERS. 

Appeal  from  orders  of  Commission,  seo  AppeaI/  and  Review. 

Fact  that  Commission  has  no  power  to  enforce  its  orders  as  afToct- 
ing  its  right  to  make  an  order  expressly  conferred  by  statute, 
see  Commissions,  3. 

Order  of  the  Commission  which  can  be  enforced  only  in  a  court 
action  as  deprivation  of  property  without  due  process  of  law, 
see  Constitutional  Law,  7. 

Order  of  Commission  requiring  reparation  which  can  be  enforced 
only  by  a  court  action  as  denial  of  trial  by  jury,  see  Consti- 
tutional Law,  14. 

Order  requiring  railroad  to  continue  interurban  service  voluntarily 
established  and  maintained  for  many  years,  as  denial  of  con- 
stitutional rights,  see  Constitutional  Law,  8. 

Statute  providing  that  upon  appeal  from  an  order  of  the  Com- 
mission or  in  an  action  to  enforce  such  order,  no  evidence  may 
be  received  except  that  which  was  introduced  before  the  Com- 
mission as  denial  of  due  process  of  law,  see  Constitutional 
Law,  10. 

Adequate  remedy  at  law  for  recovery  of  overcharge  as  deprJ^ftig 
Commission  of  right  to  order  reparation,  see  Repabation,  10. 

Power  of  Commission  to  order  rebuilding  of  abandoned  railroad  line 
acquired  from  predecessor  where  carrier  would  be  obliged  to 
amend  its  charter  to  comply  with  order,  see  Sebvice,  S. 

Eflectric  railways  exempted  from  operation  of  California  statute 
prohibiting  trainmen  from  receiving  or  delivering  train  orders 
by  telephone  or  telegraph  by  order  of  Commission,  see  SratviCE, 
41. 

Distinction  between  order  fixing  rates  which  denies  utility  proper 
compensation  and  order  compelling  service  required  by  fran- 
chise, see  Service,  46. 

1.  The  mere  change  in  membership  of  a  Commission  is  no  ground 
for  reopening  a  previously  decided  case.  Lodge  v.  United  Traction  Co. 
(N.  Y.)  187. 

2.  The  California  Commission  will  not  apply  the  rule  of  res  judicata 
on  the  question  whether  an  abandoned  branch  railroad  shall  be  recon- 
structed; it  appearing  that  the  decision  relied  on  was  made  by  a  for- 
mer Commission  having  a  different  jurisdiction,  and  that  neither  the 
facts  nor  the  parties  in  the  two  proceedings  were  the  same.  Cai>rillo 
Glub  ▼.  Atchison,  T.  &  S.  F.  R.  Co.  (Cal.)  102. 

ORDINANCES. 

See  MuNidPAUTixfi^ 
F.U.R.1916A, 


Digitized  by 


Google 


1106  INDEX. 

OBOAHIZATIOH  EXPElfBBS. 

Allowance  for  preliminary  orgaaiEaUon  expenses  in  ▼ahiation  pro- 
ceedings, see  Valuation,  8-13. 

OVERCHARGE. 

Refund  of  excessive  rates,  see  Repabation. 
See  also  Excessive  Rates. 

OVERHEAB  EXPraiSES. 

Allowance  for,  in  valuation  proceedings,  see  VALUATioir,  6-13,  32. 

OWNERSHIP. 

Of  meters  by  utility  to  eliminate  discrimination  in  meter  rental 

charge,  see  Discriminatiox,  24. 
Ownership  of  meters  generally,  see  Sebvige,  31-^3,  36. 

PARCELS. 

Rates  for  parcel  checking  service,  see  Rates,  39,  40. 

Power  of  New  York  Commission  over  parcel  checking  service  ren- 
dered by  railroads  or  by  one  conducting  business  in  depot,  see 
Seevice,  6. 

Discretion  of  railroad  in  determining  whether  parcel  checking  ser^'- 
ice  shall  be  maintained  and  a  charge  to  be  made  for  it,  see 

iSEBVlCE,  57. 

/   '    ' 

PARTIES. 

Right  of  abutting  owners  to  enjoin  construction  of  street  railway 
track  in  street  and  operation  oi  freight  ears  thereon,  see  Abut- 
ting Owners. 

Jurisdiction  of  Wisconsin  Commission  to  apportion  cost  of  rebuild- 
ing city  bridge  upon  petition  of  street  railway,  see  Appobtion- 
MENT,  1. 
.  Power  of  Connecticut  Commission  to  compel  a  power  company,  not 
a  parly  to  the  proceeding,  to  pay  part  of  the  expense  of  re- 
locating street  railway  tracks  and  poles,  see  Commissions,  5. 

Right  of  street  railway  suffering  damage  from  competition  to  en- 
join illegal  operation  of  jitneys,  see  Nuisance,  1. 

Binding  effect  of  former  decision  between  different  parties,  see 
Ordebs,  2. 

Power  of  Commission  to  order  railroads  to  establish  a  joint  inter* 
change  track  upon  petition  of  seventeen  corporations  and  one 
individual  under  statute  authorizing  it  to  consider  petition 
signed  by  at  least  15  bona  fide  resident  citizens,  see  Sebvice. 
12. 

Power  of  Maine  Commission  to  Investigate  refusal  of  gas  company 

*  to  extend  service  to  single  applicant  under  Section  41  of  the 
Public  I'tilities  act  requiring  a  complaint  to  be  made  by  ten 
persons,  see  Service,  13. 

1.  Town  selectmen  have  no  such  individual  interest  in  th*  matter 
P.r.R.IOIOA. 
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PARTIES— con*tn««l. 

$a  will  entitle  th»m  to  file  a  petition  for  the  removal  of  railroad  tracks 
from  a  narrow  causeway  and  for  tU^  fencing  of  other  tracks,  under  a 
statute  providing  that  a  person  or  corporation  claiming  to  be  injured 
by  an  unlawful  act  or  neglect  in  the  operation  or  management  of  a 
railroad  may  commence  proceedings  by  a  petition  to  the  Commission, 
especially  where  the  statute  further  provides  that  the  proceeding  may 
be  oommenced  by  the  state's  attorney  or  ten  freeholders.  West  Rutland 
v.  Rutland  R.  Light  &  P.  Co.  (Vt)  1098. 

PA8SEHOER  FARES. 

Railroad  passenger  rates,  see  Rates,  6,  45-48. 
Collecting  excess  fares  on  train,  see  Rates,  47,  46. 

PASSENOEB  SERVICE. 

Burden  of  proof  of  reasonableness  of  order  for  daily  operation  of 
two  passenger  trains  on  branch  line  ol  railroad,  see  Bvidexcb, 
4. 

By  steam  railroads,  see  Sebvicb,  46-48,  52-56. 

PASSENGER  TRAFFIC. 

Apportionment  of  railroad  expenses  between  freight  and  passenger 

.  traffic,  see  Apportioj:9mknt,  14-16. 
Formula  for  determining  maintenance  coat  chargable  to  passenger 

traffic,  see  Apportionment,  16. 
Basis   for    apportioning   earning   between    branch    line    passenger 

traffic,  see  Appobtionment,  20. 

PASSIHO  TRACKS. 

See  Teacks. 

PATENTEES'  PROFITS. 

Allowance  for,  in  estimating  overhead  expenses  in  valuation  pro- 
ceedings,  see  Valuation,  7.  \ 

PATRONS. 

SiH«  Consumers  and  Patrons. 

PAYMENT. 

/.  Discount  for  prompt  payment^  1. 
II,  DiHcontinuanco  of  service  to  delinquent  consumers,  ;&, 
III,  RetnHtatcmcnt  charge,  3, 

Refund  of  excessive  charge,  see  Repabation. 

Allowance  for  bad  accounts  in  fixing  return,  see  Return,  13,  14. 

/.  Discount  for  prompt  payment, 

1.  The  New  Vork  Commission,  second  district,  will  fix  a  rate  for 
natural  gas  with  a  discount  for  prompt  payment,  rather  than  a  lower 
rate  with  a  penalty  for  delinquent  payment,  because  of  the  doubtful 
P,U.R.ini6A. 
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PAYMENT— continued. 

legality  of  any  practice  which  would  permit  the  eompany  to  bistali 
a  rate  that  might  become  variable.  Re  People*8  Natural  Gaa  Co.  (N 
Y.)  349. 

IJ.  Discontinuance  of  service  to  delinquent  commmers, 

2.  A  regulation  of  a  telephone  company  providing  for  the  ditscon*' 
tinuance  of  service  in  case  of  nonpayment  is  reasonable.  Wells  ▼.  Ohil« 
cago  Teleph.  Co.   (111.)   144. 

///.  He insta lenient  charge. 

Reasonableness  of  regulation  requiring  payment  of  $2  for  reinstatemoit 
of  telephone  service  discontinued  for  nonpayment,  see  Ratbs,  53. 

3.  The  ftict  that  there  had  been  no  actual  phyaieal  severance  of 
the  telephone  of  a  delinquent  subscriber  from  the  system,  and  that  he 
can  use  it  for  outgoing  calls,  cannot  relieve  him  from  the  payment  of  a 
reinstatement  charge  which  is  exacted  under  a  uniform  regulation,  where 
practically  the  same  expense  has  been  incurred  h^  t&e  ^otnpAny  atf  tf 
the  instrument  had  actually  been  removed,  and  the  failure  to  remove 
the  instrument  has  saved  the  subscriber  from  executing  a  new  <^ntract 
and  from  making  a  cash  deposit.  Wells  v.  Chicago  Teleph.  Co.  (111.) 
144. 

PENALTIES. 

See  Fines  and  Penalties. 

PENNSYLVANIA. 

Power  of  Pennsylvania  Commission  to  approve  agreement  between 
carrier  and  shipper  for  reparation,  see  Reparation,  4.' 

PHYSICAL  CONNECTION. 

Physical  connections  of  telephones,  see  Service,  6,  67-69. . 

Power   of   the   Wisconsin   Commission  as   to   the   enforcement   of 

physical  connection  contract  between  telephone  company,  see  ' 

Service,  9. 

PHYSICIAN, 

Right  of  railroad  under  Colorado  statute  to  furnish  free  or  reduced 
rate  transportation  to  physicians  of  its  employees*  relief  as- 
sociation, see  DrSGBIMlNATlON,  14. 

PlPES. 

See  Mains  and  Pipes. 

PLANTS. 

Municipal  plant,  see  MuHlciPAT.tTlEa. 
P.l'.R.1916A. 
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PLATFORMS. 

Right  of  intenirban  railwa^^  to  discontinur  stop  ofi  account  of  un- 
safe condition  of  platform  erected  by  patrons,  see  Service,  40. 

PIiEASANT  MODE  OF  TRAVEI.. 

Consideration  of  fact  that  motor  bus  is  pleasant  mode  of  travel 
in  passing  upon  application  for  authority  to  operate  bus  in 
competition  with  street  cars,  see  Monopoly  and  CoMPErriTiON, 
20. 

POI.E8. 

Apportionment  of  investment  in  poles  used  jointly  by  the  electric 
and  telephone  department  of  a  utility,  see  Apportionment,  8. 

POLICE  POWER. 

Exsrcise  of,  see  Oonstitutional  Law,  15,  19. 

POWER  LIKE. 

Permitting  use  of  electric  lights  on  power  line  where  rates  are 
different  for  the  two  classes  of  service  as  unlawful  discrimina- 
tion, see  Discrimination,  15. 

POWERS. 

Of  Commission,  see  (Commissions,  2-10. 

PREPAYMENT  METERS. 

See  generally  Meters. 
Rates  for,  see  Kates,  28. 

PRESENT  NEEDS. 

Consideration  of  investment  in  excess  of  present  needs;  in  valua- 
tion proceedings,  see  Valuatioh,  18-21. 

PRESIDENT. 

See  Officers. 

PRESUMPTIONS. 

See  Evidence,  I.  .  .  , 

PRIMA  FACIE. 

Fact  that  rate  has  heen  in  effect  for  a  numher  of  years  as  prima 
facie  evidence  of  fte  tetutonableness,  see-  JCviPENUt,  2. 

Sufficiency  of  evidence  to  establish  prima  facie  showing  of  damage 
by  payment  of  excessive  rate,  see  Rbpabation,  3. 

PRIVATE  SCHOOL. 

See  ScHOOUB. 
P.U.R.1016A.  74 
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PROFITS. 

Consideration  of  profits  made  by  land  company  in  fixing  rat^s  for 

water  system  built  by  the  company  to  enable  it  to  sell  lands, 

see  Rates,  10. 
Allowance  for   contractors'   profits   in   valuation   proceedings,   see 

Valuation,  8,  7,  12,  13. 
Allowance  for  patentees'  profits  in  estimating  overhead  expenseB  in 

valuation  proceedings,  see  Valuation,  7. 

PROMPT  PAYMENT. 

See  Payment. 

PROPERTY. 

Order  requiring  railroad  to  continue  intenirban  service.  Toluntarily 
established  and-  maintained  for  many  years,  as  taking  of  prop- 
*erty  without  compensation,  see  Constitutional  T^aw,  8. 

Granting  franchise  for  transmission  line  over  highways  and  pri- 
vate land  as  taking  property  for  public  U0e  without  just  com- 
pensation, see  Ck>N8TiTUTiONAL  Law.  0. 

1.  A  municipal  license  to  operate  a  public  vehicle  is  not  property 
in  a  legal  or  constitutional  sense.  Public  Service  Commission  v.  Booth 
(X.  Y.)   955, 

^'PROPERTY  ABANDONED''  ACCOUNT. 

See  AocouNTiNO. 

PROPERTY  NOT  IN  USE. 

Right  to  allowance  for  maintenance  of  auxiliary  plant  not  included 

as  useful  property,  see  Retubn,  26. 
Annual  interest  payment  on  water  right  option  not  used  or  useful 

in  public  service,  see  Return,  30. 
Allowance  for,  in  valuation,  see  Valuation,  16,  17. 
Consideration  of  investment  in  excess  of  present  needs  in  valua- 

tion  proceedings,  see  Valuation,  18-21. 

PROPERTY  NOT  OWNED  BY  UTILITY. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  22. 

PROPERTY  VALUES. 

Decrease  in  property  values  as  ground  for  overruling  municipal 
permit  to  extend  railroad  across  a  street,  see  Cbossinus,  1. 

''PUBLIC  AUTHORITY  IN  INTSREKT.*' 

Meaning  of,  in  Illinois  statute,  providing  for  apportioning  coat  for 
abolishing  grade  crossing,  see  Cbossino,  6. 

PUBLIC  CONVBKISNCB  AND  NECESUX:!; 

See  Cebtificate  of  Convenience  and  Xbcbssity. 
1M'.R.1916A. 
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PUBUC  RUISAHOE. 

See  NuiSANCOB. 

PUBUC  USE. 

Erecting  poles  of  private  telephone  asBociation  upon  public  high- 
ways as  devoting  its  property  to  public  use,  see  Public  Unu- 
TIES,  1. 

FUBUC  UTIUTXES. 

See  AinoMoiuuES;  Cabriebs;  Elbctricitt;  Gas;  Interurba:? 
Railways:  Jitneys ;  Natiral  Gas;  Raulboads;  Steam: 
Steamships;  Street  Railways;  Telegraphs;  Telephones; 
Warehouses;  Water. 

See  also  Apfortionmext:  Certificate  of  Oonvenience  and  Ne- 
cessity;   OONSOLIDATION,    MEBOBR    AND    SALB;    DEPRECIATION: 

Discrimination:  Franchises;  Intebcorpobatk  Rkt^ations: 
Interstate  Commerce;  Monopoly  and  CoMPirrrnoN;  Orders: 
Payment;  Rates;  Rbparatioi7;  Return;  Security  Issues; 
Shsvice;  Valuation. 

Jurisdiction  of  Illinois  Commission  over  mutual  telephone  associa- 
tion serving  members  only  without  profit,  see  Commissions,  8. 

Jurisdiction  of  Colorado  Commission  to  regulate  sale  of  steam 
where  steam  is  not  mentioned  in  statute  enumerating  utilities 
under  its  jurisdiction,  see  Commissions,  9. 

Jurisdiction  of  New  York  Commission  over  rates  charged  by  real 
estate  company  operating  passenger  elevator  upon  its  own 
property,  without  franchise,  for  accommodation  of  purchaserH 
of  land,  sec  Commissions,  10. 

Power  of  city  to  grant  street  railway  franchise  under  statute  au- 
thorizing it  to  grant  franchise  to  public  utilities,  see  Munici- 
palities, 1. 

Farm  telephone  linos  built  and  maintained  by  owners  as  public 
utilities,  see  Service,  10. 

1.  The  property  of  a  private  telephone  association  is  not  devoted 
to  public  use  merely  because  its  poles  are  erected  upon  the  public  high- 
way. State  Pub.  I'tilities  Commission  ex  rel.  Macon  County  Teleph. 
Co.  v.  Bethany  Mut.  Teleph.  Asso.  (111.)  007. 

2.  A  water  company  in  selling  water  to  a  town  for  resale  acts  a*« 
a  public  utility,  subject  to  regulation  by  the  California  Commission, 
and  not  in  a  private  capacity,  although  the  supply  main  was  construct- 
ed specifically  to  serve  the  town  under  contract,  and  the  company  has 
not  held  itself  out  as  a  public  utility  in  such  service,  where  there  has 
been  no  segregation  to  the  town  of  water  from  the  general  reservoir 
of  appropriated  water  sold  to  other  communities  under  a  public  service, 
and  where  |  23  of  article  12  of  the  Constitution,  S  2  of  the  Public  Utili- 
ties act,  and  §  1  of  chapter  80  of  the  Laws  of  1913,  have  declared  such 
service  to  lie  that  of  a  public  utility.  SauaaJito  v.  Marin  Water  &  P. 
Co.  (Cal.)  244. 
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PXTBLIO  VEHICIX. 

See  ATnx>MOBiLES. 

Municipal  license  to  operate  public  vehicle  as  property,  see  Pbop- 
BBTY,  1. 

PtJRGHASE. 

See  Consolidation,  Mkbosb  aivd  Saul 

PURE  WATER. 

Duty  to  furnish  pure  water  where  municipal  tsoniraei  reqAlrM  UM 
of  impure  source  of  supply  and  inadequate  method  of  filtration, 
see  8E«vrcB,  72. 

ItAILROADS. 

Apportionment  of  expenses  of  railroads,  see  Apportionment,  1(V-10. 

Method  of  crediting  branch  line  passenger  traflfic  with  proportion 
of  business  which  it  originates,  see  Apportionment,  20. 

Apportionment  of  property  value  of  railroads,  b<^ween  interstate 
and  intrastate  traffic,  see  Afpcwtionment,  21. 

Showing  necessary  for  certificate  of  convenience  for  operation  of 
railroad,  see  Certificate  op  CoNVENiENcas  and  Necessity,  1. 

Establishment  and  abolition  of  grade  crossings^  see  Crossings. 

Discrimination  in  railroad  rates  generally,  see  Discrimination,  10, 
11,  13,  14,  21,  22. 

Burden  of  proof  of  reasonableness  of  order  for  daily  operation  of 
two  passenger  trains  on  a  branch  line  of  a  railroad,  see  Evi- 
dence, 4. 

Burden  of  showing  facts  to  justify  discontinuance  of  interurban 
service  on  part  of  railroad  voluntarily  established  and  main- 
tained for  many  years,  see  Evidence,  5. 

Weight  to  be  given  testimony,  as  to  proper  formula  for  apportion- 
ment of  railroad  expenses,  by  witness  having  no  practical 
knowledge  of  the  subject,  see  Evim:nce,  10, 

Public  benefit  as  consideration  for  railroad  franchise,  see  Fran- 
chises, 3. 

Town  selectmen  as  proper  parties  to  file  petition  for  removal  of 
tracks  under  statute  authorizing  person  or  corporation  injured 
by  operation  of  railroad  to  begin  proceedings,  see  Parties.  1. 

Rates  for  railroads  generally,  see  Rates,  19,  20,  24,  36-45. 

Rates  for  parcel  checking  service,  sec  Rates,  30,  40, 

Refund  of  excessive  charges,  see  Reparation. 

Kffect  of  fact  that  general  scliedule  of  rates  will  probably  be  more 
profitable  to  some  carriers  than  to  others,  see  Return,  4. 

Amount  of  return  for  steam  railroads,  see  RErrRX,  40,  41. 

Service  by  railroads  generally,  see  Service,  42-oJ. 

Power  of  the  Commission  to  order  reconstruction  and  operation  of 
abandoned  branch  line  of  railroad,  see  Service,  1-3. 

Policy  of  California  Commission  as  to  wholly  exempting  railroad 
company  from  operation  of  statute  forbidding  trainmen  from 
receiving  or  transmitting  train  orders,  by  telegraph  or  tele- 
phone, see  Service,  11. 
P.U.R.1916A. 
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BAIIiROAD  SWITCHING. 

See  »B\viTOHi£io.      .  !. 

RATES. 

/•  In  general,  i— d. 
1/-  J^wtisdiietion,  powers,  and  duUes  of  Commissianf  1,  4-ff. 

III.  Meaeonableness;  factors  to  be  eonsideredf  7-^24. 

o.  In  general,  7—15. 

0.  Cinnparison  of  rates,  tO-^l* 

c.  Cost  of  service,  22,  23, 

d.  Value  of  service. 

e.  Mismanagement,  24. 

IV.  Kinds  and  dosses  of  rates,  20^29.  , 

a.  Minimum  charge,  2S^27. 
h,  Brepa^fment  meter  rates,  2S. 

c.  Flat  or  graduated  rates,  20. 
F.  Discrimination. 

VI.  Bates  of  particular  utilitijcs,  30-^8. 

a.  Electricity,  30-^2. 

b.  Express,  33-^6. 
e.  Railroads,  36-4S. 

1.  In  general,  Se,  37. 

2.  Exce^ss  baggage  charge.  3S. 

3.  Parcel  checking  service,  39,  40. 

4.  Freight  rates,  41-44. 
6.  Pansenger  rates,  45—48. 

(a)  In  general,  45. 

(b)  Minim II w  charge,  46. 

(c)  Collecting  excess  fare  on  train,  47,  48. 

d.  Street  raiUvayn,  49,  50. 

e.  Telephones,  51—55. 

f.  WarehouHCS,  50. 

g.  Water,  57,  58. 

Payment  for  eenrvice,  see  Patiowt. 
Refund  of  excess  rates,  see  Reparation. 

I.  In  general. 

1.  The  basic  principle  of  regulation  of  rates  of  a  natural  gas 
company  is  fairness  to  both  producer  and  consumer.  Re  People's  Nat- 
ural Gas  Co.   (N.  Y.)   349. 

2.  A  telephone  company  will  not  be  permitted  to  charge  rates  in 
excess  of  those  in  its  published  schedule.  Remund  v.  Dakota  Cent. 
Teleph.  Co.  (S.  D.)  364.. 

3.  The  mere  fact  that  the  gross  revenue  of  an.  express  company 
would  be  materially  reduced  by  the  establishment  of  a  certain  rate  does 
not  prove  that  such  rate  is  unjust  and  unreasonable.  Dairymen's  Co- 
op, Creamery  Asso.  v.  Wells,  F.  k  Co.  (Cal.)  819. 

P.U.R.1916A. 
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RATES — continued. 

II.  Jurisdiction,  powers,  and  OuMea  of  OommUssiom^ 

Effect  of  contract  or  franchise  fixing  rates  upon  the  power  of  Qonmim^ 
sion  to  regulate  rates,  see  Constitutional  Law,  1-6. 

Of  New  York  Commission  over  rates  charged  by  real  estate  ooaipaay 
operating  passenger  elevator  upon  its  own  property,  without  fran- 
chise, for  accommodation  of  ptirchasers  of  land,  see  CoiciasaiOHA^ 
10. 

To  compel  railroads  to  extend  commodity  freight  zone  to  include  a  town 
subject  to  a  higher  rate,  to  prevent  unjust  discrimination  against  a 
shipper  at  that  point,  see  Discrimination,  1. 

Power  of  Missouri  Commission  to  require  carriers  to  return  diarges  col- 
lected in  excess  of  statutory  rate  as  condition  to  authorising  in- 
crease in  rates,  see  Reparation,  5. 

Policy  of  New  York  Commission  to  fix  rates  with  discount  for  prompt 
payment  rather  than  a  lower  rate  with  a  penalty  for  delinquent 
payment,  see  Patment,  1. 

Statute  empowering  municipality  to  contract  for  water  supply  as  grant- 
ing power  to  contract  away  right  of  state  to  regulate  rates  for 
water  sold  to  municipality,  see  Statuibs,  2. 

4.  The  Missouri  Commission  has  no  authority  to  approve  increases 
in  railroad  rates  with  a  view  to  stimulating  business  conditions.  Re 
Atchison,  T.  &  S.  F.  R,  Co.  (Mo.)  594. 

5.  A  natural  gas  company  operating  without  profit  or  at  a  loss 
will  be  permitted  to  increase  its  rates,  since  it  is  the  duty  of  a  Com- 
mission to  conserve  the  interests  of  the  utility  as  to  income  and  bene- 
fits, quite  as  much  as  to  protect  the  public  as  to  rates  and  service.  Re 
People's  Natural  Gas  Co.  (N.  Y.)   349. 

6.  The  Missouri  Commission  can  require  railroads  to  sell  round- 
trip  tickets,  mileage  books,  and  joint  mileage  books  at  reduced  rates 
as  a  condition  to  permitting  an  increase  in  the  maximum  passenger 
fare.    Re  Atchison,  T.  &  S.  F.  R.  Co.  (Mo.)  594. 

Ill,  Reasonableness  J  fatAors  to  he  considered* 

a.  In  general. 

Presumption  as  to  reasonableness  of  rates,  see  Evidbngb,  1,  2. 

Establishment  of  new  and  higher  rates  by  Commission  as  evidence  that 
old  rate  was  too  low,  see  Etidbncb,  6. 

Necessity  of  fixing  rates  for  municipal  utility  to  produce  more  than 
operating  expenses,  see  Rstubn,  1. 

Effect  of  fact  that  general  schedule  of  rates  will  probably  be  more 
profitable  to  some  carriers  than  to  others,  see  Setcbn,  4. 

Difference  between .  reasonableness  and  confiscation  in  return,  see  Re- 
turn, 5. 

Data  showing  operating  revenues  and  expenses  for  a  period  of  years  as 
important  factor  in  fixing  rates,  see  Return,  6. 

P,U.R.1916A. 
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KATE^-^oontinued. 

Distinction  between  order  fixing  ratea  which  denies  utility  proper  com- 
pensation and  order  compelling  service  required  by  franchise,  see 
SESvrcE,  46. 

7.  failure  of  an  overcapitaliied  utility  to  pay  dividends  on  stock 
doea-Bot  neoessarily  indicate  that  the  rates  are  inadequate.  Re  Newton 
Gas  ft  E.  Co.  (N.J.)  614. 

8.  An  electric  utility  will  not  be  authorized  to  increase  its  rates  al- 
thou^  the  revenue  will  not  yield  an  adequate  return  upon  the  capi- 
talization, where  the  utility  is  overcapitalised,  where  the  proposed  in- 
creaae  is  in  excess  of  rates  of  utilities  operating  in  other  tcrnrns  under 
comparable  conditions,  and  where  additional  revenue  can  be  obtained 
if  the  service  is  improved.    Re  Newton  Gas  &  £.  Go.  (N.  J.)  514. 

9.  A  municipal  electric  plant  should  be  permitted  to  charge  a  little 
more  rather  than  a  little  less  for  service,  where  it  is  uncertain  how 
muoh  revenue  a  proposed  increase  in  rates  will  produce,  and  dq[)recia- 
tion  has  been  permitted  to  accrue.    Re  Fennimore  (Wis.)   848. 

10.  The  profits  made  by  a  land  company  which  built  a  water  system 
solely  for  the  purpose  of  making  possible  the  sale  of  large  amounts  of 
land  cannot  be  offset  against  the  value  of  the  water  system,  in  fixuHg 
rates,  where  there  was  no  oonveyanoe  of  the  water  property  to  the  pur- 
chasers of  land.    Re  Sweetwater  Water  Go.  (Gal.)  237. 

11.  The  Oklahoma  Commission,  while  recognizing  the  importance  of 
encouraging  the  location  of  manufacturers  in  the  state  by  the  reduc- 
tion of  natural  gas  rates,  will  not  authorise  such  reduction  at  the  ex- 
pense of  domestic  consumers  and  the  extensions  of  facilities.  Crystal 
Ice  &  Ice  Cream  Go.  v.  Oklahoma  Natural  Gas  Co.  (Okla.)  206. 

12.  Among  the  primary  factors  to  be  considered  in  the  making  of 
a  freight  rate  by  experts  are  the  value  of  the  service,  the  value  of  the 
commodity,  the  liability  of  damage  in  transit,  the  weight  of  the  com- 
modity per  cubic  foot  of  space  occupied,  the  package  conditions  per- 
mitting other  commodities  to  load  with  such  commodity,  the  liability 
of  the  commodity  to  damage  other  commodities  in  transit,  and  the 
competition  to  the  specific  market  or  markets  with  the  same  or  com- 
petitive commodities  from  other  sources  of  supply.  Re  Atchison,  T. 
A  S.  F.  R.  Co.  (Jlo.)  594. 

13.  The  value  of  the  property  of  railroads,  the  amount  of  the  re- 
turn thereon,  or  the  failure  of  any  return,  are  important  facts  to  be 
considered  in  passing  upon  the  reasonableness  of  existing  rates  or  in 
fixing  future  rates,  under  §  47  of  the  Missouri  Public  Servioe  Com- 
mission law,  although  the  statute  does  not  expressly  require  the  Com- 
mission to  consider  the  value  in  finding  that  rates  are  insufficient,  as ' 
it  does  in  fixing  reasonable  rates.  Re  Atchison,  T.  A  S.  F.  R.  Co. 
(Mo.)  604. 

14.  Evidence  showing  the  total  value  of  carriers'  property  in  a 
state,  the  amount  of  each  class  of  business,  intrastate  and  interstate, 
for  one  or  more  years,  the  revenue  received  from  each  class,  the  total 
expense  of  conducting  all  traffic  in  the  state,  and  a  unit  cost  of  trans- 
acting intrastate  business  higher  than  that  of  interstate  business;  the 
interstate  rates,  voluntary  in  moat  instances,  in  the  territory  in  ques- 
P.U.R.1916A. 
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tion  and  in  similarly  situated  territory  compared  with,  the  statutory,  and 
proposed  increases  in,  intrastate  rates;  the  intrastate  rates  in  force 
during  different  periods  lower  than  the  maximum  statutory  rates;  with 
other  facts, — ^was  held  sufficient  to  enable  the  Commission  to  prescribe 
a  schedule  of  intrastate  rates  yielding  an  adequate  return  on  the  value 
of  the  property  used,  although  there  was  no  actual  apportionment  of 
the  value  of  the  property  used  in  the  interstate  and  intrastate  service. 
Re  Atchison,  T.  &  S.  F.  R.  Co.  (Mo.)  594. 

15.  The  greater  expense  of  loading  to  a  producer  of  gravel  than  to 
a  competitor  who  delivers  by  team  is  no  ground  for  reducing  the 
freight  rale  to  the  former.  Holbrook  v.  Michigan  0.  R.  Co.  (Mich.) 
1002. 

b.  CompariAon  of  rates. 

Comparison  of  freight  rates  on  cream  with  express  and  excess  baggage 
rates,  see  Evidence,  9. 

16.  That  rates  for  gas  in  adjoining  towns  are  lower  than  the  rates 
diarged  to  complainant  does  not  warrant  a  reduction,  in  the  absence 
of  proof  that  the  rates  to  complainant  are  in  themselves  unreasonable, 
and  that  the  lower  rates  in  adjoining  towns  are  unjustly  preferential. 
Portage  Road  v.  South  Shore  Natural  Gas  k  Fuel  0>.  (N.  Y.)  543. 

17.  Arbitrary  gas  rates  imposed  by  a  local  franchise  ordinance  can- 
not be  treated  as  a  standard  for  regulating  rates  for  service  elsewhere. 
Portage  Road  v.  South  8lM>re  Natural  Gas  k  Fuel  Co.  (N.  Y.)  543. 

18.  In  fixing  the  rates  for  water  supplied  the  inhabitants  of  a 
town,  some  weight  was  given  to  the  fact  that  the  rates  were  lower 
than  in  many  other  towns,  where  there  were  unusual  difficulties  attend- 
ing the  supply  of  the  former,  although  such  a  comparison  is  not  an  in- 
fallible guide.     Re  Washington  County  Water  Co.  (Md.)  506. 

10.  A  schedule  of  rates  applying  to  various  divisions  of  a  railrpad 
and  prescribed  by  the  Interstate  Commerce  Commission  for  surrounding 
territory  were  held  to  be  the  reasonable  rates  applicable  to  stations  not 
covered  thereby,  where  no  explanation  was  offered  by  the  carrier  to  show 
that  any  different  condition  prevailed  thereon.  TuAier  Creamery  Co. 
V.  Chicago,  M.  ft  St.  P.  R.  Co.  (S.  D.)   1083. 

20.  The  Missouri  Commission  prescribed  a  general  schedule  of  maxi- 
mum intrastate  rates  for  specific  commodities  by  comparison  between 
the  statutory  rates,  increases  proposed  by  the  carriers,  and  the  rates 
in  surrounding  and  near-by  states.  Re  Atchison,  T.  k  S.  F.  R.  Co.  (Mo.) 
594. 

21.  A  carload  rate  of  30  cents  per  ton  for  hauling  gravel  9^  miles 
was  held  not  to  be  excessive  as  compared  to  the  same  rate  for  a  15 
mile  haul  between  other  points,  where  in  each  case  the  expense  of  the 
terminals,  and  of  the  extra  service  in  hauling  empties,  takhig  out 
loads,  and  making  up  trains,  was  much  greater  than  the  mere  trans- 
portation between  stations.  Holbrook  v.  Michigan  C.  R.  Co.  (Mich.) 
1002. 

P.U.R.1916A. 
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c.  CoHt  of  service, 

22.  The  cost  of  additional  facilities  due  to  the  building  of  a  new 
station  must  be  considered  in  determining  the  reasonableness  of  charges 
for  the  service  therefrom.  Manufacturers  &  P.  I.  Asso.  v.  Pennsylvania 
R.  Ck).  (N.  J.)   166. 

23.  An  additional  charge  of  70  cents  per  ton  was  allowed  for  stor- 
age of  "ricked''  or  "cribbed"  rice,  on  account  of  the  additional  labor 
and  space  required  for  this^form  of  piling.  Re  Farmers'  Co-op.  Union 
(Cal.)  271. 

d.  Value  of  service. 

See  supra,  12. 

e.  Mismanagement. 

24.  The  past  financial  mismanagement  of  some  railroads  will  not 
be  considered  by  the  Missouri  Commission  upon  an  application  by  all 
carriers  for  an  increase  in  intrastate  rates,  since  the  making  of  rates 
is  a  legislative  function  and  is  prospective,  and  all  carriers  should  not 
be  penalized  for  individual  instances  of  mismanagement.  Re  Atchison, 
T.  &  S.  F.  R.  Co.  (  Mo.)   694. 

IV.  Kinds  and  classes  of  rates, 
a.  Miniwium.  charge. 

Right  to  charge  a  higher  minimum  for  natural  gas  consumed  in  gas 
engines,  see  Discrimination,  20. 

26.  The  steps  in  a  graduated  minimum  bill  should  be  regular.  Kreu- 
nen  v.  Cedar  Grove  Teleph.  Co.   (Wis.)   967. 

26.  In  determining  the  amount  of  a  minimum  charge  for  electric 
lighting  the  probable  effect  upon  the  business  of  the  company  and  upon 
customers'  bills  must  be  given  due  consideration.  Re  L.  Starks  Light- 
ing &  Mill  Co.  (Wis.)  216.  • 

27.  Failure  of  consumers  of  electricity  to  use  any  energy  during 
the  month  is  no  ground  for  not  charging  a  minimum  bill,  where  the 
utility  conducts  only  a  small  business  and  it  is  necessary  that  it  have 
an  assured  revenue.     Kreunen  v.  Cedar  Grove  Teleph.  Co.   (Wis.)   967. 

h.  Prepayment  meter  rates. 

28.  An  artificial  gas  company  was  authorized  to  continue  the  use 
of  prepayment  meters  at  a  rate  higher  than  standard  credit  meter  block 
rates,  provided  that  prepayment  consumers  were  periodically  notified 
of  the  difference;  the  continuance  of  the  prepayment  meter  rate  not 
being  an  increase  in  rates,  the  installation  being  at  the  option  of  the 
consumer,  and  differentiation  in  the  blocks  of  rates  being  impracticable 
in  the  use  of  such  meters.  Re  Public  Service  Co.  (111.)  400. 
P.U.R.1916A. 
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e.  FUU  or  graduated  rate: 

29.  The  fact  that  an  electric  power  utility  ia  acting  merely  as  a 
middleman,  and  haa  practically  no  investment,  is  no  ground  for  substi- 
tuting a  flat  rate  for  graduated  rates.  Kreunen  v.  Cedar  GroYe  Teleph. 
Co.  (Wis.)  967. 

F-  Discrimination. 

Discrimination  in  rates,  see  DrscBnOKATiOK. 

VI.  Rates  of  particular  utilities, 

a.  Electricity, 

See  also  supra,  29. 

30.  A  minimum  charge  higher  than  75  cents  will  not  be  allowed  un- 
less it  is  shown  that  the  cost  of  service  warrants  it  and  that  future 
developments  would  not  be  retarded.  Re  L.  Starks  Lighting  &  Mill  Co. 
(Wis.)  216. 

31.  A  schedule  of  minimum  monthly  charges  for  electric  lights 
varying  according  to  the  number  of  sockets,  whereby  $4.80  would  be 

.  charged  for  only  twenty  lights,  is  unjust  and  unreasonable.    Re  Newton 
Gas  &  E.  Co.  (N.  J.)  614. 

32.  It  is  no  objection  to  a  minimum  bill  for  electricity  that  it  in- 
creases with  each  horse  power  installed  by  the  consumer,  where,  if  there 
were  no  graduations,  an  increase  in  tke  bill  to  small  consumers,  neces- 
sary to  assure  the  same  revenue,  would  be  prohibitive.  Kreunen  v. 
Cedar  Grove  Teleph.  Co.  (Wis.)  967. 

b.  Express, 

See  also  supra,  3. 

Comparison  of  freight  rates  on  cream  with  express  rates,  see  Evibence, 
9. 

33.  That  an  express  rate  on  a  certain  commodity  bears  a  close  rela- 
tion to  the  freight  rate  on  the  same  commodity  does  not  necessarily 
show  that  the  express  rate  is  too  low,  in  the  absence  of  evidence  as  to 
the  reasonableness  of  the  freight  rate.  Dairymen's  Co-op.  Creamery 
Aaso.  V.  Wells,  F.  &  Co.   (Cal.)   819. 

34.  A  reasonable  express  rate  is  one  which  gives  reasonable  com- 
pensation to  the  rail  carrier  for  transportation  plus  a  reasonable  com- 
pensation for  the  service  of  gathering,  care,  and  delivering  which  the 
express  company  as  such  renders.  Dairymen's  Co-op.  Creamery  Asso. 
V.  Wells,  F.  &  Co.   (Cal.)   819. 

35.  The  Arizona  Corporation  Commission  authorized  an  express  com- 
pany to  adopt  for  intrastate  traffic  the  interstate  base  rate  fixed  by 
the  Interstate  Commerce  Commission,  where  there  would  be  a  slight 
increase  in  revenue  on  only  8  per  cent  of  the  traffic  and  confusion  and 
errors  would  result  from  two  rates.  Re  Wells  F.  &  Co.  (Ariz.)  865. 
P.U.R.1916A. 
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1.  In  general. 

See  also  supra,  19,  20,  24. 

36.  Railroad  companies  operating  in  Oklahoma  will  not  be  permitted 
to  increaae  iatrastate  freight  or  paosenger  rates  until  the  advance  is 
approved  by  the  Ck>]iimiBsion  and  tariffa  are  filed  therewith;  since  it 
is  fairer  to  th6  public  that  investigatioii  into  the  reasonableness  of 
inereaaes  in  rates  should  be  made  before  rather  than  after  the  advances 
are  put  into  effect    Be  Increases  in  Railroad  Rates  (Okla.)  368. 

37.  Railroads  will  not  he  granted  a  general  increase  in  all  intra- 
state rates  in  a  state,  on  the  ground  that  the  rates  are  inadequate  and 
do  not  yield  a  fair  rate  of  return  upon  the  intrastate  business  as  a 
whole,  where  there  has  not  been  a  proper  valuation  of  all  the  pr<4[»erty 
devoted  to  the  intrastate  business.  Re  Atchison,  X.  &  8.  F.  R«  Co. 
(Mo.)  594. 

2.  Excess  baggage  charge. 

38.  A  rate  for  excess  baggage  of  15  per  cent  of  the  maximum  pas- 
senger fare  of  2^  cents  per  mile  per  100  pounds  was  fixed  by  the 
Missouri  Commission  upon  comparison  of  baggage,  freight,  and  express 
charges  in  the  state,  and  in  consideration  of  the  privileges  given  ex- 
cess baggage  and  of  the  fact  that  the  rate  throughout  the  United  States 
was  on  th^  basis  of  12 1  per  cent  of  a  3  cent  fare.  Re  Atchison,  T.  & 
S.  F.  R.  Co.  (Mo.)  694. 

3.  Parcel  cfieoking  service. 

39.  A  railroad  has  considerable  discretion  in  determining  the  char<^e 
to  be  made  for  checking  parcels,  since  such  service  is  not  necessarily  a 
part  of  the  transportation  business.  Merchants'  Protective  Committee 
V.  Central  New  England  R.  Co.   (N.  Y.)   1048. 

40.  The  Commission  refused  to  reduce  a  charge  of  10  cents  for  check- 
ing parcels  merely  because  some  other  railroads  charged  less,  where  it 
appeared  that  it  was  the  uniforni' rate  charged  by  defendant  at  all  its 
stations  where  package  rooms  were  maintained  and  that  a  lower  rate 
would  probably  be  unprofitable.  Merchants'  Protective  Committee  v. 
Central  New  England  R.  Co.   (N.  Y.)  -1048. 

4.  Freight  rates. 

Comparison  of  freight  rates  on  cream  with  express  and  excess  baggage 

rates,  see  Evidenob,  9. 
Right  to  charge  freight  on  stakes  that  carrier  must  provide  for  lumber 

cars  to  protect  shipment,  see  Sbbvice,  46. 
See  also  supra,  12->16,  21. 

41.  The  freight  rate  on  a  particular  commodity  must  not  be  raifiod 
above  a  reasonable  amount  alDioug^  there  is  a  general  loss  on  the  wliolu 
traffic  of  the  road.    Garwood  v.  Colorado  A  S.  R.  Co.  (Colo.)  911. 
P.U.R.1916A. 
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RATES— continued. 

42.  It  is  necestsary  to  deteilnifi«^tiic^  exact  cost  of  the  transportation 
of  the  particular  commodity  in  a  proceeding  to  determine  the  reason- 
ableness of  a  commodity  rate,  since  a  commodity  rate  does  not  depi^nd 
on  the  revenue  from  other  sources,  but  upon  the  cost  of  transportation 
and  a  reasonable  return  on  investment.  Garwood  v.  Colorado  &  S.  R. 
Co.   (Colo.)   911. 

48.  A  producer  of  gravel  is  not  entitled  to  a  reduction  in  the 
freight  rate  on  the  sole  ground  that  his  competitor  in  the  common 
market  is  located  nearer  thereto  and  uses  teams,  where  the  former 
can  pay  the  established  rate  and  make  delivery  at  less  cost  than  the 
competitor.     Holbrook  v.  Michigan  C.  R.  Co.   (Mich.)    1002. 

44.  A  railroad  was  not  required  to  reduce  a  Mfload  rate  from  30 
cents  per  ton  to  25  cents  per  ton  for  hauling  gfiiVel  9^  miles  to  the 
market,  where  it  appeared  that  the  complaining  pifbducer  could  make 
delivery  at  less  expense  than  a  competitor  located'  nearer  to  the  mar- 
ket and  Using  teams,  that  the  producer  could  protect  himself  against 
such  rate  on  any  sales  in  the  market,  that  no  competitor  enjoyed  a 
lower  rate  by  rail,  and  that  30  cents  per  ton  had  been  determined  a 
reasonable  rate  in  another  case  where  similar  service  was  rendered. 
Holbrook  v.  Michigan  C.  R,  Co.   (Mich.)    1002. 

5.  Passenger  rate^, 

(a)  In  general. 

See  also  supra,  6.  ' 

4;).  A  maximum  passenger  rate  of  2^  cents  a  mile  was  fixed  by  the 
Missouri  Commission  upon  consideration  of  the  facts  that  a  reduction 
of  33^  per  cent  in  the  statutory  rate  to  2  cents  a  mile  had  not  been  equal- 
ized by  increased  travel,  that  salaries  of  railroad  employees  and  the 
cost  of  supplies  have  substantially  increased,  that  Federal  and  state 
legislation  have  placed  new  and  additional  burdens  on  the  carriers,  and 
by  comparing  the  passenger  rates  of  other  states,  taking  into  consider- 
ation the  similarity  and  geographical  conditions,  as  well  as  the  density 
of  population  and  difficulties  of  operation.  Re  Atchison,  T.  &  S.  F.  R. 
Co.   (Mo.)    594. 

(b)  Minimum,  charge, 

46.  A  minimum  charge  fo^  a  railrqaA  passenger  ticket  in  excess  of 
5  cents  was  held  unreasonable.  Re  Atchison,  T.  &  S.  F.  R.  Co.  (Mo.) 
594. 

(c)   CoUccttng  excess  fare  on  train, 

47.  An  excess  fare  of  10  cents  may  be  collected  from  a  passenger 
who  boards  a  train  without  a  ticket,  after  having  Imd  reaaooable  op- 
portunity to  purchase  a  ticket.  Re  Atchison,  T.  &  S.  F.  R.  Go.  (Mo.) 
594. 

P.U.R.1916A. 
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48.  Excess  fares  collected  from  passengers  boarding  a  train  without 
a  ticket  should  be.  .ref unded,  upon  delivery  of  the  receipt  to  a  ticket 
office,  and  not  retained  as  a  penalty.  Re  Atchison,  T.  &  S.  F.  R.  Co. 
(Mo.)  594, 

cl.  Street  railways, 

49.  An  eleectric  railway  will  not  be  required  to  extend  its  5-cent 
fare  zone  to  include  territory  annexed  to  a  city,  on  the  theory  that 
the-  present  rate  is  a  material  detriment  to  the  development  of  the  dis- 
trict and  a  hardship  to  school  children,  where  the  traffic  does  not  pro- 
vide sufficient  revenue  to  meet  actual  operating  expenses,  where  more 
than  half  the  passengers  carried  to  and  from  that  section,  by  using  30- 
trip  commutation  tickets,  travel  through  two  zones  for  5  cents,  and 
wkere  the  railway  has  agreed  to  issue  46-ride  children's  tickets  at  3^ 
oents  per  ride  lietween  two  zones*  Ray  v.  Pacific  Electirc  R.  Co.  ^al.). 
88. 

50.  It  does  not  follow  that  because  a  city  annexed  adjoin iji^  terri- 
tory  a  street  railway  system  should,  as  a  matter  of  equity,  necesaarily 
be  requiri-d  to  extend  Its  o-cent  fare  zone  to  conform  to  the  new  boimd- 
ary  lines.    Ray  v.  Pacific  Klectric  R.  Co.  (Cal.)  83. 

e,  TeJephotteH, 
See  also  supra,  2. 

51.  A  readjustment  of  toU  rates,  rather  than  either  tlie  imposition 
of  an  additional  other  line  charge  on  inooming  toll  messages,  or  the 
imposition  of  an  additional  flat-rate  service. charge,  is  the  proper  method 
of  increasing  revenues  to  cover  readiness  to  serve  features  of  a  tele- 
phone company's  long-distance  connections.  Re  Elroy  Teleph.  Co. 
(Wis.)  219. 

.'ri.  A  ti'leplioue  company  n^ay  be  authorized  to  increase  its  present 
rate  for  a  particular  class  of  service,  without  a  determination  of  what 
a  reasonable  rate  under  possible  future  conditions  would  be,  where  only 
one  subscriber  is  receiving  such  service,  where  there  is  nothing  to  show 
how  general  its  r.se  may  beeome,  and  where  the  proposed  rate  is  not 
exorbitant.     Re  .lackson  Teleph.  Co.    (Wis.)   225. 

53.  A  regulation  of  a  telephone  company  requiring  the  payment  of 
$2  for  reinstatement  of  service  that  has  been  discontinued  for  nonpay- 
ment is  reasonable.     Wells  v,  Chicago  Teleph.  Co^  (HI.)   144. 

54.  A  proposed  e.vess  telephone  rate  of  $2  per  quarter  mile  or  frac- 
tion ther(M>f  beyond  a  village  limits  for  single-party  business  or  resi- 
dence subscribers  was  held  reasonable.  Re  Jackson  Teleph.  Cu.  (Wis.) 
225. 

55.  A  telephone  company  was  authorized  to  increase  its  rate  for  hum- 
mer cottages  from  $6  to  $8  per  season,  in  view  of  the  expenae  of  maia- 
taining  such  short -time  ser\'ice.    Re  Jackson  Teleph*  Co.  (Wis.)  225. 
P.U.R.lfll6A. 
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/.  WarehauseB. 

56.  A  slightly  higher  rate  was  authorized  for  the  storage  of  rioe 
than  for  other  grains,  on  the  ground  that  more  care  has  to  be  exercised 
when  the  rice  -  received  is  even  slightly  damp  or  green,  and  rice  buyers 
sample  practically  every  sack  before  delivery.  Re  Farmers'  Co-op. 
Union  (Cal.)  271. 

g.  Water. 

See  also  supra,  10,  18. 

57.  For  the  purpose  of  equalizing  charges,  a  water  company  was  au- 
thorized to  fix  a  rate  for  each  bath  tub  in  private  residences  at  10  cents 
a  month,  to  increase  the  rate  for  ba^  tubs,  urinals,  and  toilets  in  pub- 
lic places  to  25  cents  per  month,  and  to  charge  a  rental  of  50  cents  per 
month  for  each  fire  hydrant  with  a  minimum  eharge  of  $50  a  year,  to 
increase  the  number  of  persons  allowed  to  occupy  a  residence  under  the 
minimum  rate  to  five.    Re  Etna  Development  Co.  (Cal.)  134. 

58.  A  water  company  was  permitted  to  make  minimum  charges  for 
water  on  a  sliding  scale  varying  according  to  the  rental  value  of  the 
houses  served,  where  each  increase  in  the  minimum  was  accompanied  l^ 
a  corresponding  increase  in  the  quantity  of  water  allowed  to  be  con- 
sumed, although  the  more  scientific  method  would  be  to  base  the  charge 
on  the  size  of  the  meter.    Re  Washington  County  Water  Co.  (Md.)  506. 

READINESS  TO  SERVE. 

Readjustment  of  toll  rates  as  proper  method  of  increasing  revenues 
to  cover  readiness  to  serve  features  of  a  telephone  company's 
long  distance  connection,  see  Raovs,  61. 

REASONABLENESS. 

Presumption  as  to  reasonableness  of  rates,  see  EvmsNCE,  1,  2. 
Difference  between  reasonableness  and  confiscation  in  return,  see 
RsruBN,  5. 

RECORDS. 

Examination  of  record  on  appeal  from  Commission,  see  Appeal 
AND  Revisw,  1. 

REDUCED  RATES. 

As  discrimination,  see  Discbimination,  6-14. 

Power  of  Missouri  Commission  to  require  railroads  to  sell  round 

trip  tickets  and  mileage  books  at  reduced  rates,  see  Rates,  6. 
Policy  of  Oklahoma  Conunission  as  to  authorizi^  reduced  rates 

for  natural  gas  for  manufacturers,  sec  Ratbs,  11. 

REFUND. 

Of  excess  charge,  see  Rbpabatioiv. 
P.U.R.1916A. 
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BEOITLATXOirB. 

See  Rules  and  Rvgttlations. 

BEIH8TATBMENT  ORAROE. 

For  reconneetion  of  telephone  that  had  been  out  off  for  f ailare  to 
pay  bills,  see  Ratbs,  63. 

Effect  of  failure  to  actnally  disconneet  telephone  of  delinquent  sub- 
scriber to  relieve  him  of  payment  of  a  reinstatement  charge 
exacted  under  a  uniform  r^ulation,  see  Paticeitt,  3. 

RSLOCATIOir. 

Of  tracks,  see  Tbacks. 


Right  to  injunction  against  operation  of  jitneys  for  failure  to  se- 
cure license  and  to  furnish  indemnity  bonds,  see  lvJW(7nov,  1. 

Adequate  remedy  at  law  for  recovery  of  overcharge  as  depriving 
Commission  of  right  to  order  reparation,  see  Repabation,  10. 

REHTAL  VAItinS. 

Permission  granted  to  make  minimum  charge  for  water  on  sliding 
scale  varying  according  to  rental  value^  of  houses  served,  sec 
Rates,  68.  *  ' 

REPAIRS. 

Allowance  for  cost  of  inspecting  and  repairing  natural  gas  mains 
in  order  to  decrease  loss  of  gas,  see  Rvtubn,  26. 

REPARATIOR. 

/.  Mn  general,  1—8. 
II.  Jurisdiction  of  Commission,  4;— 10. 

I.  In  general. 

Fact  that  rates  collected  was  in  excess  of  rate  fixed  by  Commission 
as  evidence  of  overcharge  upon  shipment  between  same  points  over 
different  route,  see  Evidewce,  7. 

Order  of  Commission  requiring  reparation  which  can  only  be  enforced 
by  a  court  action  as  denial  of  trial  by  jury,  see  CoNSTtrunoNAi. 
Law,  14. 

State  statute  imposing  penalty  for  failure  to  refund  overcharge  collect- 
ed upon  interstate  shipments  as  conflicting  with  congressional  leg- 
islation, see  iNim^TAlV  COlOfEBOB,  1. 

Duty  to  refund  excess  fare  collected  from  passenger  boarding  train 
without  ticket^  see  Raisb,  48. 

1.  A  shipper  negl^ting  to  examine  a  railroad  tariff  cannot  recover 
for  loss  sustained  in  furnishing  material  under  a  contract  based  on  a 
lower  rate.    Holbrook  v.  Michigan  C.  R.  Co.  (Mich.)  1002. 

2.  A  shipper  is  entitled  to  reparation  in  a  sum  equal  to  the  differ- 
P.U.R,1916A. 
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enco  between  a  freight  rate  which  he  has  paid,  and  which  has  been  ad- 
judged unreasonably  high,  and  a  rate  for  the  service  which  has  been  ad- 
judged reasonable.  Turner  Creamery  Co.  v.  Cbi^go,  M,  &,  St*  P*  S.  Ca 
(S.  D.)   1083. 

3.  A  prima  facie  showing  of  damage  in  the  amount  of  excess  freight 
paid  has  U^en  made  by  a  shipper  so  as.  to  entitle  him  to  reparation 
where  it  was  estalUished  that  he  had  opened  forwarding  stations  at 
points  upon  the  railroad  upon  the  strength  of  lower  rates  then  charged, 
that  he  bought  and  paid  for  his  products  at  such  points,  and  that  he 
afterwards  paid  a  higher  rate  thereon  found  to  be  UQJuat  and. unrea- 
sonable. Turner  Creamery  Co.  v.  Chicago,  M  &  St.  P.  R.  Co.  (S.  D.) 
1083. 

II.  Jurisiliction  of  Commiasion. 

4.  The  Pennsylvania  Commission  has  no  power  to  approve  repara- 
tion agreed  upon  between  the  railroads  and  the  shipper  before  the  hear- 
ing of  a  complaint,  where  the  complaint  does  not  ask  for  reparation 
and  there  is  nothing  before  it  which  would  enable  it  to  determine  what 
reparation,  if  any,  ought  to  be  made  as  required  by  §  5  of  article  V. 
of  the  act  of  July  26,  1013,  wliieh  contemplates  a  hearing,  a  determina- 
tion! that  the  rates  charg(>d  were  unjust,  and  a  finding  based  upon  such 
facts.     Pittsburgh  Steel  Co.  v.  Pittsburgh  &  L.  E.  R.  Co.   (Pa.)    1080. 

5.  The  Missouri  Commission,  in  authorizing  railroads  to  make  in- 
creases in  rates,  has  no  jurisdiction  to  impose  upon  the  carriers  any 
condition  as  to  the  return  of  overcharges  paid  by  sliippers  and  passen- 
gers since  the  enactment  of  statutes  prescribing  maximum  rates.  Re 
Atchison  T.  &  S.  F.  R.  Co.   (Mo.)  594. 

6.  The  Louisiana  Commission  in  witliout  jurisdiction  to  grant  rep- 
aration for  freight  paid  on  brick  tiles  in  excess  of  that  charged  for  other 
clay  products  of  as  great  a  value  and  not  loading  more  heavily,  where 
tlie  authorized  tarift*  was  charootl.  Ford  v.  LouiHJana  Southern  R.  Co. 
(La.)  342. 

7.  Neither  the  Constitution,  nor  any  statute,  whether  directly  or  by 
lair  implication,  ccmfere  upon  the  Railroad  Commission  of  Louisiana 
jurisdietion  to  assess  or  award  against  a  railroad  company  damages  al- 
leged to  have  been  sustained  by  a  shipper  or  consignee  by  reason  of  its 
observance  of  a  freight  rate  authorized  by  the  Conunisslon,  but  subse- 
quently declared  to  be  unreasonable.  Whether  such  damages  are  recover- 
alde  in  an  ordinary  action  in  u  court  is  a  question  which  is  not  involved 
in  this  case.    Texas  k  P.  R.  Cq.  v.  Railroad  Commission   (La.)  334, 

8.  The  Idaho  Commission  has  no  authority  to  order  reparation  for 
overcharges  for  electricity,  arising  prior  to  complaint  to  the  Commis- 
sion and  by  virtue  of  speeial  contracts  executed  prior  to  the  Public 
Utilities  law,  since  the  contracts  are  valid  until  annulled  by  the  Com- 
mission.    Taylor  v.  Northwest  Light  &  Water  Co.   (Idaho)   .372. 

9.  A  railroad  must  publish  the  reduced  fate  within  thirty  days 
from  the  date  of  a  shipment  at  an  excessive  rate,  and  not  from  the  dat«i 
of  the  discovery  or  admission  of  the  overcharge,  in  order  to  authoriz-/ 
P.U.R.191CA. 
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the  Cominissioii  to  permit  reparation,  under  the  amendment  of  1915  to 
f  48  of  the  Maine  Public  Utilities  act  empowering  the  Commission  to 
authorize  reparation  where  the  railroad  admits  the  rate  charged  is  un- 
reasonable, and  has  within  thirty  days  published  the  reduced  rate.  Grif- 
fin &  Bros.  V.  Maine  C.  R.  Co.  (Me.)  27. 

10.  The  mere  fact  that,  upon  a  finding  by  the  Commission  that  the 
rate  charged  by  the  carrier  was  inapplicable,  the  shipper  had  an  ade- 
quate remedy  at  law  for  the  recovery  of  the  overcharge,  does  not  de- 
prive the  Commission  of  the  jurisdiction  granted  by  statute  to  order 
reparation.  Turner  Creamery  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  (S.  D.) 
1083. 

RE8IDEHCE  TELEPHOHE  RATES. 

Reasonableness  of  excess  telephone  rate  of  $2  per  quarter  mile  of 
fraction  thereof  beyond  village  limits  for  single  party  business 
or  residence  subscribers,  see  Rates,  64. 

BE8  JUDICATA. 

See  Orders. 

RETURN. 

J.  In  getterah   i— 5. 
J/.  Eletnents  to  be  cotiHidereil,  6^14, 

a.  In  general,  6^9. 

b.  Amortizationy  10^12. 

c.  Bad  arcountSf  13 1  I-*- 
III.  Operating  expenses,  15— .V*^*. 

a.  in  general  J  1&^19, 

h.  Salaries  and  Hervtces,  2(h-24. 

c.  Cost  of  inspection  (ittd  repairs,  25, 

d.  Maintenance  of  property  not  used,  29, 

e.  Losses  of  commodity ^  27,  2S. 

f.  Intet^st,  20,  SO, 

g.  Taxes,  31,  32. 

IV*  Reasonahleness  of  partictilfir  amounts,  33—45, 
a.  Electricity,  33-37. 
6.  Natural  gas,  3S,  39. 

c.  Hailroatis,  40,  41. 

d.  Telephones,  42,  43. 

e.  Water,  44,  45. 

I.  In  general, 

1.  A  municipality  operating  an  electric  plant  was  authorized  to 
increase  the  rateH  no  more  than  was  necessary  to  meet  operating  ex- 
penses, where  there  was  no  demand  that  there  should  be  a  return  on 
the  investment.     Re  Fennimore  (Wis.)   848. 

2.  Revenue  to  a  mnnicipal  electric  plant  for  street  lighting  should 
P.U.R.1916A.  75 
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be  provided  lor  out  of  dtj  t^ea  the  stime  as  any  other  obligation.    Re 

Fenxiimore  (Wis.)  848. 

3.  A  water  company  was  allowed  to  increase  its  rates,  where  exist- 
ing rates  were  insufficient  either  to  produce  a  fair  return  or  to  enable 
the  company  to  maintain  good  service.  Re  Sweetwater  Water  Co.  (GaL) 
237. 

4.  It  is  no  objection  to  a  general  schedule  of  intrastate  railroad 
rates  that  it  will  probably  be  more  profitable,  to  some  carriers  than 
to  others,  since  a  carrier  sliould  not  be  denied  all  benefit  of  the  advan- 
tage of  favorable  location  and  of  efficient  and  economical  manage- 
ment.   Re  Atchison,  T.  &  S.  F.  R.  Ck).  (Mo.)  694. 

5.  A  freight  rate  not  so  unjust  and  unreasonably  low  as  to  be 
considered  confiscatory  by  a  court  xaa^^yeit  b^  lower  than  a  Commission 
would  fix  as  a  reasonable  and  just  maximum  rate  for  the  service.  Re 
Atchison,  T.  &  S.  F.  R.  Co.  (Mo.)  694. 

//.  Elements  to  he  considered. 

a.  In  general. 

6.  In  investigating  the  rates  of  a  utility,  it  is  desirable  to  know 
what  the  operating  revenues  and  expenses  have  been  for  a  period  of  at 
least  five  years,  since  a  study  and  analysis  of  such  facts  are  important 
factors  in  fixing  rates.  Taylor  v*  Northwest  Light  &  Water  CJo.  (Idaho) 
372. 

7.  The  rate  of  return  will  be  determined  by  the  Idaho  Commission 
in  each  case  after  due  consideration  of  ,the  hazard,  risk,  and  efficiency 
of  operation  and  of  the  economy  in  management,  the  highest  rate  being 
^iven  to  the  utility  showing  the  highest  eCBcienoy  and  greatest  economy 
in  operation,  and  furnishing  service  at  the  lowest  possible  cost.  Taylor 
V.  Northwest  Light  &  Water  Co.  (Idaho)  372. 

8.  The  return  ta  be  allowed  an  electric  utility  cannot  be  fixed  by 
comparison  with  interest  rates  charged  locally  for  money  loaned  in 
small  amounts,  or  the  return  upon  an  ordinary  commercial  enterprise, 
since  a  utility  operates  without  fear  of  undu^  competition,  with  pro- 
tection in  earning  a  reasonable  return,  and  wijh  the  hazards  of  private 
undertakings  reduced  to  a  minimum.  Bly  y.  Winslow  Electric  Light  & 
P.  Co.  (Ariz.)  227. 

9.  In  estimating  the  potential  earning  capacity  of  an  electric  plant 
for  rate-making  purposes,  comparison  was  made  between  the  nimibers  of 
consumers  per  tliousand  population  of  various  towns,  although  such 
averages  are  not  conclusive,  since  the  number  of  ctistomers  per  unit 
of  population  will  be  affected  very  largely  by  the  character  of  the  pop- 
ulation, the  aggressiveness  ot  the  utility,  the  character  of  the  service, 
and. the  rates  cliarged.    Re  Newton  Gas  &  K.  Co.  (N.  J.)  614. 

b.  Amortization, 

10.  The  (lifTorcnce   ])etwech   the  c6st  of  reproduction  new  and   tht 
accrued  depreciation,  less  -the  junk  valtie.  of  discarded  equipment  of 
an  electrical  utility,  should  be  amortized  by  equal  annual  al1o\vajiM*s' 
P.r.RJOlOA. 
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running  through  the  life  of  the  tranchiae,  rather  than  through  the 
shorter  estimate  life  of  the  equipment.  Taylor  v.  Northwest  Light  & 
Water  Co.  (Idaho)  372. 

11.  No  justification  is  shown  for  the  ahrogation  of  an  order  requir- 
ing a  utility  having  a  limited  franchise  to  establish  an  amortization 
fund  to  cover  certain  authorized  expenditures  for  assets  that  would 
expire  with  the  franchise,  by  the  fact  that  a  large  amount  was  expended 
for  tracks,  'switches,  and  other  connections  with  lines  of  intersecting 
companies  having  perpetual  franchises,  and  that  such  property  would 
be  of  value  to  them,  where,  by  the  terms  of  the  franchise,  the  tracks 
and  connections  would  revert  to  the  city  without  compensation.  Re 
Third  Ave.  Bridge  Co.   (N.  Y.)   942. 

12.  A  utility  using  the  proceeds  realized  from  security  issues  to  ac- 
q«dre  property  vhich  will  have  no  value  upon  the  expiration  of  the 
franchise  must  provide  an  amortization  fund  which,  with  accruals, 
will  equal  the  amount  of  such  expenditures.  Re  ^ird  Ave.  Bridge  Co. 
(N.  Y.)  942* 

e»  Bud  aecounta. 

'  13.  A  public  seryice  company  camtot  be  permitted  to  eharge  con- 
sumers who  have  paid  their  bills  an  increased  rate  because  of  the  com- 
pany's failure  to  use  due  diligence  is  making  its  oollectiona.  Re  £>tna 
Devf^lopment  Co.  (Cal.)   134. 

14.  No  allowance  should  be  made  for  unoolleetable  telephone  biUs  tn 
eatiikuiting  the  expenses  of  a  rural  telephone  Ugle»  eapecialfy  where  a 
maximum  rate  is  charged  with  a  dieoonnt  foor  reasonable  advance  pay- 
ment.   Remund  v.  Dakota  Cent.  Teleph.  Co.  (S.  D.)  364. 

I/*/.  Operating  ex^penaes. 
See  also  supra,  6.  ' 

a.  In  general. 

15.  In  estimating  the  expenses  of  rural  telephone  lines,' an  allowance 
for  general  and  miscellaneous  expenses  of  10  per  eehit  of  all  expenses 
incltiding  depreeiation  and  excluding  interest  oft  the  investment  was  held 
excessive.    Remund  v.  Dakota  Cent.  Teleph.  Co.  (S.  D.)  384. 

16.  In  estimating  the  future  operating  expenses  of  an  electric 
utility,  consideration  was  gitien  to  changes  in  the  ^station  load  result- 
ing.frgm  street  lights  net  burning  all  the  night,  discontinuance , of  saloon 
lighting,  and  increased  power  consurapitipn. ,  Bly  v.  Winslow  .Electric 
laght&P.Co.  (Arja.)  227. 

.  17-  Expenditures  for  organization,  franchises,  .right  of  way,  taxes 
during  construction,  other  intangible  capital,  deposit  as  security  under 
franchise,  and  engineering  and  superintendence,  are  chargeable  to  capi- 
tal account.    Re  Third  Ave.  Bridge  Co.  <K.  Y.V  942.  ^     < 

18.  Expenses  of  annual  meeting  and  expenses  incurred  in  defending 
r.TT.R.19]6A. 
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litigation  arc  operating  expenses,  and  not  properly  chargeable  to  capital 

account.     Re  Third  Ave.  Bridge  Co.  (N.  Y.)  D42. 

19.  The  cost  to  a  utility  of  an  investigation  of  its  rates  by  a  Com- 
mission will  not  be  allowed  as  an  operating  expense,  where  it  can  be 
met  out  of  excessive  earnings  of  the  last  year,  and  there  will  be  no 
occasion  for  any  great  expense  of  such  a  character  in  the  future. 
Taylor  v.  Northwest  Light  &  Water  Co.  (Idaho)  372. 

5.  Salaries  and  nervices, 

20.  A  salary  of  $600  a  year  was  held  ample  for  a  warehouse  presi- 
dent and  manager  devoting  only  one  fourth  of  his  time  to  the  busi- 
ness, where  the  property  was  valued  at  a  little  over  $23,000,  and  the 
other  legitimate  operating  expenses  amounted  to  something  over  $3,000 
a  year.    Re  Farmers'  Co-op.  Union  (Cal.)  271. 

21.  Upon  an  application  to  increase  water  rates  it  was  held  that  a 
manager  drawing  a  salary  of  $000  per  year  could  do  the  work  of  a  col- 
lector at  $90  per  year  and  a  bookkeeper  at  $100  per  year,  and  that  the 
payment  to  seven  directors  of  $4  eaeh  for  monthly  meetings  should  be 
reduced  to  $56  per  year  where  the  company  supplied  only  a  town  of  a 
few  hundred  inhabitants  and  its  total  gross  income  was  less  than  $4,000 
per  year.    Re  Etna  Development  Co.  (Cal.)   134. 

22.  The  payment  by  a  natural  gas  company  of  $360  per  year  for  fees 
to  its  three  directors  was  held  excessive,  and  only  $30  per  year  was 
allowed  for  such  fees  in  estimating  operating  expenses,  where  there 
were  only  three  stockholders,  each  of  whom  was  a  director,  including 
the  manager,  who  received  a  salary  in  such  capacity.  Re  West  Side 
Gas.  Co.  (Cal.)  276. 

23.  A  salary  of  $3,600  per  year  to  the  manager  of  a  natural  gas 
company  was  held  excessive,  and  a  salary  of  only  $2,700  per  year  was 
allowed  in  estimating  operating  expenses,  where  the  business  was  de- 
creasing and  the  total  revenue  would  not  exceed  $25,000  per  year.  Re 
West  Side  Gas  Co.  (Cal.)  276. 

24.  No  allowance  was  made  for  a  salary  of  the  secretary  of  a  nat- 
ural gas  company,  in  estimating  its  operating  expenses,  where  the 
manager  or  one  of  the  othor  employees  could  easily  perform  the  duties, 
it  appearing  that  there  were  less  than  700  consumers,  and  that  a  col- 
lector and  a  bookkeeper  or  clerk  were  employed  in  addition  to  a  general 
manager.     Re  West  Side  Gas  Co.  (Cal.)  276. 

e.  Cost  of  inspection  and  repairs, 

25.  Only  a  relatively  small  allowance  should  be  made  for  the  cost 
of  inspecting  and  repairing  natural  gas  mains  in  order  to  decrease  the 
loss  of  gas,  where  the  Commission  has  made  a  lljb^ral  allowance  for 
the  loss,  in  estimating  the  amount  of  gas  necessary  for  the  utility  to 
purchase.    Re  West  Side  Gas  Co.  (Cal.)  276. 

d.  ^fatntenanre  of  properttf  not  used, 

26.  In  estimating  the  operating  ex|)en«*es  of  a  hydro-electric  plant, 
1>.U.R.1910A. 
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no  allowance  will  be  made  for  the  maintenanoe  of  an  auxiliary  steam 
plant  not  included  as  uged  or  UBeful  property  in  the  valuation  for  rate- 
making  purposes.    Taylor  v.  Northwest  Light  &  Water  Co.  (Idaho)  372. 

e.  Los9e»  of  comfnodity. 

27.  In  estimating  monthly  rates  of  electricity  for  the  purpose  of  fix- 
ing rates,  an  allowance  of  more  than  25  per  cent  for  a  line  loss  was 
held  to  be  liberal,  although  the  records  of  the  utility  showed  a  loss  of 
about  36  per  cent.    Bly  v.  Winslow  Electric  Light  &  P.  Co.  (Ariz.)  227. 

28.  A  utility  distributing  natural  gas  will  not  be  permitted  to  place 
upon  its  consumers  the  burden  resulting  from  an  unreasonably  large 
losa  oi*  sia<.     Re  West  Side  Gas.  Co.  (Cal.)   270. 

/.  Interest, 

29.  An  allowance  should  be  made  of  an  amount  at  least  suflBcient  to 
meet  the  interest  on  construction  bonds  that  remain  outstanding,  in 
estimating  the  operating  expenses  of  a  municipal  electric  plant.  Re  Fen- 
nimore  (Wis.)  848. 

30.  An  annual  interest  payment  on  a  water-ri^tt  option  cannot  be 
allowed  as  an  operating  expense  of  a  hydro-electric  utility,  nor  can  any 
value  be  accorded  to  the  right,  where  the  right  is  not  used  or  useful. 
He  Colorado  Springs  Light,  Heat  &  P.  Co.   (Colo.)  872. 

g.  Taxes, 
See  also  supra,  17. 

31.  In  estimating  the  operating  expenses  of  a  municipal  electric  plant 
an  amount  should  be  allowed  for  taxes  equal  to  what  the  utility  would 
pay  if  it  were  operated  by  private  persons.    Re  Fennimore  (Wis.)  848. 

32.  In  estimating  the  operating  expenses  of  a  utility,  no  allowance 
should  be  made  for  future  taxes  on  the  basis  of  a  past  valuation  for 
taxation  in  excess  of  a  present  valuation  for  rate-making  purposes, 
where  the  latter  has  been  fixed  on  a  scientiflo  plan,  since  in  such  a  case 
the  value  for  taxation  should  not  exceed  the  value  for  rate-making  pur- 
poses, even  if  the  property  is  assessed  at  its  full  value.  Taylor  v.  North- 
west Light  &  Water  Co.  (Idaho)  372. 

MT.  Reaaonahlene^s  of  parUeular  am&uni8, 

a.  EleciricUy. 

33.  An  electric  light  and  power  company  was  permitted  to  increase 
its  rates  to  earn  an  assumed  return  of  7  per  cent  upon  the  value  of  the 
bare  physical  property  plus  an  allowance  for  working  capital,  where 
stockholders  were  getting  a  return  of  only  slightly  more  than  2  per 
eent  on  their  investment  in  the  bare  physical  property  without  any  al- 
lowance for  intangibles  or  working  capital.  Re  Lockport  Light,  Heai 
A  P.  Co.  (N.  Y.)  183. 

P.U.R.1916A. 


Digitized  by 


Google 


1190  INDEX. 

RETURN— <?on*intterf. 

34.  A  net  return  of  10  per  cent  was  held  to  he  sufficient  for  an 
electric  utility  operating  in  Arizona.  Bly  v.  Winalow  Electric  Light  & 
P.  Co.  (Ariz.)  227. 

35.  An  electrical  utility  was  allowed  a  return  of  10  per  cent,  in 
consideration  of  the  hazard  and  risk  of  operation  in  a  mining  com- 
munity, and  of  th«  admission  of  the  city  objecting  to  rates  that  such 
a  return  would  not  be  unreasonable.  Taylor  v.  Northwest  Light  &,  Water 
Co.  (Idaho)  372. 

36.  A  return  of  32.27  per  cent  upon  tbe  fair  value  of  an  electric 
plant  of  a  utility  was  held  to  be  excessive,  and  schedules  which  would 
produce  a  return  in  excess  of  7i  per  cent  were  ordered  to  be  put  into 
effect.    Re  Colorado  Springs,  Heat  &  P.  Co.  (Colo.)  872. 

37.  Net  earnings  of  $171.88  were  held  not  to  be  excessive  for  interest 
and  profits  on  an  investment  of  $1,600  by  an  electric  utility  serving  only 
twenty -seven  customers.  Kreunen  v.  Cedar  Grove  Teleph.  Co.  (Wis.) 
967. 

b.  Natural  gas. 

38.  A  natural  gas  company  operating  without  profit  was  authorized 
to  increase  its  rates  sufficiently  to  yield  a  net  return  of  8  per  cent 
upon  the  investment,  and  to  provide  in.  addition  thereto  a  small  sum 
for  payments  of  debts  and  for  repairs,  improvements,  extensions,  or  other 
contingencies.     Re  People's  Natural  Gas  Co.  (N.  Y.)   340. 

39.  A  natural  gas  company  was  authorized  to  increase  its  rates  so 
as  to  produce  a  return  of  10  per  cent,  although  the  company  was  not 
properly  managed,  and  other  companies  were  furnishing  gas  under  more 
or  less  similar  conditions  at  much  lower  rates,  it  appearing  that  con- 
sumption was  continuing  to  decrease  and  that  a  point  might  be  reached 
where  it  would  be  difficult  for  the  company  to  earn  more  than  operating 
expenses.    Re  West  Side  Gae  Co.  (Cal.)  276. 

o.  Railroads. 

40.  The  return  from  the  operation  of  a  steam  railroad  shoiild  be  7.6 
per  cent  in  normal  years.  Boylf  v.  St.  Louis  &  S.  P.  R.  Co.  (U.  S.  Diet* 
Ct.)  49. 

41.  Railroad  rates  which,  if  in  force,  would  produce  aooording  to 
the  application  of  various  theories  of  apportionment  a  deficit  or  a  re- 
turn of  not  -  exceeding  2S5  per  .cent  on  the  agreed  valuation  of  the 
company's  property,  will  be  enjoined.  Boylf  v.  St.  Louis  ft  S.  F.  R.  Co. 
(U.  S.  Diet.  Ct.)  49. 

I 

d.  Telephones. 

42.  Tn  authorizing  an  increase  of  rural  telephone  rates  it  was  held 
that  7  per  cent  on  the  present  value  of  the  plant  Would  be  an  adequate 
return  upon  the  investment.  Remnnd  v.  Dakota  Cent.  Teleph.  Co.  (S. 
D.)   364. 

43.  A  telephone  company  was  permitted  to  increase  its  rates  where 
P.r.R.1916A. 
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the  earningSi  not  including  any  allowance  lor  taxes  or  interest  on  the 
investment  for  the  past  year,  were  only  $187.42,  and  the  plant  cost 
approximately  $7,000.    Be  Linden  Teleph.  Go.  (Ind.)  13. 

e.  Water, 

44.  A  water  rate  flked  by  an  ordinance  waji  held  reasonable  where 
the  water  company  could,  by  replacing  a  defective  pipe  aystem  and  by 
reducing  operating  ezpenaea,  pay  «n  $  per  cent  return  oi|  the  invest- 
ment. Re  Etna  Development  Go.  (Gal)  134. 

46.  A  water  company  was  authorized  to  make  a  flight  increase  in 
its  rates,  upon  consideration  el  the  value  of  the  property  devoted  to 
the  public  service)  of  the  amount  of  mpney  .proposed  to  be  expended 
to  secure  an  ample  supply  of  pure  soft  water,  of  the  faot  that  an 
annual  average  return  of  only  4.$  per  cent  had  been  paid  stockhQlders, 
and  that  the  stock  was  selling  slightly  below  par,,ai^d  that  the  pro- 
posed rates  were  not  excessive  as  compared  with  the  rates  in  other 
towns.    Re  Washington  Gounty  Walef'Qo*  iMd,)  ^aoa. 

BEVEirUES. 

See  Rettubn. 

REVIEW. 

See  Appeal  and  Review.  , 

RICE. 

Rates  for  storage  of  rice,  see  Rates,  23,  66. 
Storage  season  for  rice,  see  Wabehouses,  1. 

RIGHT  OP  WAY. 

Expenditures  for  right  of  way  chargeable  to  capital  account,  se« 
Retubn^  17. 

RISK. 

Consideration  of  hajfardi  risk,  eOicieni^  of  operation,  and  of  econ- 
omy in  management  in'  fixing  return,  se^  Rfin^UBK,  7. 

ROUND  TRIP  TICKETS. 

i'ower  of  Missoiuri  Oommission  to  reqmne  railroads  to  sell  round 
trip  tickets  at  reduced  rates,  see  Rates.  6. 

RotrrBs. 

For  operation  of  motor  buses  in  .competition  with  street  railway, 
see  Monopoly  and  CJoMFErmoN,  18,  19,  21.  • .'      .  ^  • 

RITLE  OP  I>E<7I8I01f . 

See  also  Obdebs. 

Binding  eifect  of  decisions  of  U.  S.  Supreme  Court  upon  Cbmmission 
in  a  rate  proceeding,  see  OoMiftTS(»ToNB;  1. 
P.U.R.1916A. 
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BUUBS  AND  BEGUUITIONS. 

Of  telephone  comply  providixig  for  difloontinuance  of  service  for 
nonpayment,  aee  Paykknt,  2. 

Effect  of  failure  to  actually  disconnect  telephone  of  delinquent  sub- 
scriber to  relieve  him  of  payment  of  reinstatement  charge  ox- 
acted  under  uniform  regulation,  see  Payment,  3. 

Reasonableness  of  r^^lation  requiring  payment  of  $2  for  reinstate- 
ment of  telephone  serrice  difloontinued  for  nonpayment,  see 
Rates,  53. 

As  to  extensions  of  service  mains,  see  SmviCB,  17-22. 

To  insure  sufficiency  and  safety  of  consumer's  equipment,  see  8esv^ 
ICE,  29,  30. 

Requiring  shipper  to  take  equipment  for  shipment  of  lumber  from 
station  to  car  and  returned  when  car  is  unloaded,  see  Ssrvice, 
44. 

Of  water  company  prohibiting  irrigation  of  lawns  and  gardens  dur- 
ing certain  hours,  see  Servick,  71. 

BUBAL  SWITCHING  8EBVICS.  » 

See  Telephones. 

BUBAI.  TELEPHOirE  I.IKB8. 

See  Telephones. 

BUSH  HOUBS. 

Right  to  require  a  street  railway  to  operate  additional  cars  during 
morning  and  evening  rush  hours,  see  SisviCE,  61. 

SAFETY. 

Operation  of  jitney  bus  in  negligent  manner  as  public  nuisance,  see 

Nuisance,  1. 
Effect  of  California  statute  prohibiting  trainmen  from  receiving 

or  delivering  train  orders  by  telephone  or  telegraph  by  order 

of  Commission,  see  SflsviCE,  11,  41. 
Right  of  electric  utility  to  enforce  reasonable  rules  to  insure  suffi- 
ciency and  safety  of  consumer's  equipment,  see  Skbvics,  29,  30. 
Right  of  interurban  railway  to  discontinue  stops  on  account  of 

imsafe  condition  of  platform  erected  by  patrons,  see  Seevice, 

40. 
Installation  of  automatic  signals  for  street  railways,  see  Service, 

63. 
Relocation  of  street  railway  tracks  on  highway  to  provide  clearance 

for  safe  operation  and  highway  travel,  see  Stbeet  Raslwats,  1. 

BAULBXEB. 

Basis  for  apportioning  general  expense  of  a  telephone  and  electric 
company  consisting  chiefly  of  salary  of  tmntigtfy  aee  Appqb- 

TIONllKNT,  4. 

Apportieiiment  of  saJAry  of  officers  between  municipal  electric  and 
water  plant,  see  ApPOMraoviaEnr,  6. 
P.U.R.1916A. 
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Apportionment  of  sahtries  of  officers  and  attorney  in  fixing  operat- 
ing expenses  of  efectrie  department  of  utility  supplying  water 
and  operating  anotiier  plant,  see  ArposnoifMBiCT,  7. 

Method  of  apportioning  salaries  of  general  oftoe  between  different 
classes  of  telephone  service,  see  Afpoktionbcent,  27,  30,  36. 

Allowance  for  salaries  of  officers  and  managers  of  utility,  see  Re- 
TUSN,  20-24. 


See  GoHBOUDATioif,  Mombb^  AI90  Sale. 

SOUEDinUBS. 

Of  rates,  ses  Batbb. 

Right  of  telephone  company  to  charge  rate  in  excess  both  in  its 

published  schedule,  see  Rates,  2. 
Time  schedules,  sec  Time  Scheduls. 

8CHOOUI. 

Reduced  to  students  attending  private  business  school  operated  for 
profit  as  unlawful  discrimination,  see  Discbimination,  11. 

Burden  of  proof  of  reasonableness  of  proposed  discontinuance  of 
sale  of  school  tickets,  see  Evidence,  3. 

SCRAP  VALVE. 

Inefficient  equipment  to  be  valued  at  scrap  value  rather  than  invest- 
ment necessary  to  procure  proper  equipment,  see  Valuation, 
15. 

8ZX)B2TABT. 

8ee  0¥*ncEBSu 

SECmtlTT. 

Deposit  as  security  under  franchise  chargeable  to  capital  account, 
see  RBTuaN,  17. 

SJBCUBITT  MSUSfl. 

/.  In  general,  1. 
II.  Purpoee,  J»-«. 

1.  In  generat. 

Inability  of  overcapitalized  utility  to  pay  dividends  as  grounds  for  in- 
creasing rates,  see  Rates,  7. 
Duty  of  utility  using  proceeds  realized  from  security  issues  to  acquire 

property  which  will  have  no  value  upon  expiration  of  franchise  to 

provide  amortization  fund,  see  RmxrBN,  11^  12. 
Right  of  mutual  telephone  company  to  require  applicant  to  purchase 

stock  as  condition  of  extending  service,  see  Sbbvicb,  26. 
P.U.R.1916A. 
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SECURITY  ISSUES— continwed. 

1.  Capital  stock  of  one  utility,  purchased  by  anothier^  tliruugh  an 
iMUe  of  bonds  secured  by  a  mortgage  also  covering  another  issue,  was 
required  to  be  deposited  with  the  trustee  to  contribute  to  the  security. 
Re  Central  Maine  Power  Co.  <Me.)  930. 

II.  FurpoM. 

2.  The  Empire  Gas  &.  Electric  Company  was  authorized  to  issue 
$72,000  par  value  of  its  6  per  cent  30-year  joint  first  and  refdliAilif  ' 
mortgage  gold  bonds  to  be  sold  for  not  less  thair  8&  per  cent  of  their 
par  value  and  accrued  interest,  proceeds  to  be  used  for  new  construc- 
tion.   Re  Empire  Gas  &  £.  Go.  (N.  Y.)  634. 

3.  A  water  company  was  authorized  to  issue  $160,000  par  value  of 
common  stock  for  the  capitalization  of  earnings  expended  in  the  ac- 
quisition of  property  and  the  construction,  extension,  maintenance,  and 
improvement  of  facilities,  and  an  additional  amoimt  of  $400,000  par 
value,  the  issues  to  be  sold  to  net  not  less  than  $460,000,  and  the  pro- 
ceeds to  be  uBed  for  the  payment  of  imfunded  debt,  the  purchase  of 
water  meters,  the  construction  of  a  new  reservoir,  and  for  other  corpo- 
rate purposes  to  be  subsequently  approved  by  the  Commission.  Re 
Washington  County  Water  Co,   (Md.)  506. 

4.  A  gas  company  was  authorized  to  issue  $12,000  par  value  of 
stock  and  $8,000  par  value  of  bonds  in  payment  for  a  plant  of  an  as- 
certained value  of  $20,000,  where  the  revenues  would  be  sufficient  for 
normal  operating  expenses^  maintenance  and  depreciation,  and  fixed 
charges  on  a  reasonable  amount  of  funded  debt.  Re  Broken  Bow  Gas 
Co.   (Neb.)  936. 

5.  An  electric  utility  was  authorized  to  issue  stocks  at  $25  per 
share  par  value  to  the  amount  of  $10,000  for  the  purpose  of  expending 
$600  to  purchase  the  interest  of  the  owner  of  an  incompleted  electric 
plant  and  $9,500  to  construct  and  equip  the  plant.  Re  GigmeTB  (X.  H.) 
30. 

0.  The  Bronx  Gas  &  Electric  Company  was  authorized  to  reim- 
burse its  treasury,  out  of  the  proceeds  realized  from  the  sale  of  bonds, 
to  the  amoimt  of  $16,880.06  expended  from  income  foi  cotistructloB, 
extension  and  improvements  of  its  plant.  Re  Bronx  Gas  &  £.  Co. 
(N.  Y.)  440. 

SEPABATION  OF  ORAOfSS, 

See  Cbobsinos. 

SERVICE. 

I,  Jurisdictiotif  p9wera  mid  duties  of  Cinnmission,  I^^IS* 
II.  Extensions,  14r-4i6. 

III.  Time  schedules^  27. 

IV.  Discrimination. 

P.U.R.1916A. 
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X.  In  gm%0rmit  2S. 
;?,  Safety  of  equipm^n^f  20,  39* 
3^  (Hon/BTship  of  meVen^  31—33^  ' 
h.  Express,  34, 

c.  Ons,  3S,  36. 

1,  In  general,  3^* 

2,  Meters,  30. 

d.  interurlmn  railway s,  37— 4i. 

1.  Stops,  37~4:0. 

2.  Safety  regulations^  41^ 
•0*  Natural  gas,  ^. 

/•  BaUroads,.  ^(^-^7. 

1.  In  general,  42a. 

2.  Equipment,  43^45. 

3.  Operation  at  a  loss,  ^O-^S. 
4:.  Stops,  49. 

S.  MiUc  shipments,  50,  51. 
9.  Passenger  service,  52^56, 
7.  Parcel  checking  service,  57» 
g.  Street  railways,  6S—93* 

1.  In  general,  6S,  59. 

2.  Stops,  99. 

3.  Bush-hour  service,  91. 

4.  One  tnan  service,  92. 

5.  Safety  of  equipment,  93. 
h.  Steamboats,  94. 

i.  Telephones,    95—70. 

1.  In  general,  95,  99. 

2.  Physical  connection,   97—99. 

3.  Switching  service,  70. 
j.  Water,  71,  72. . 

Admimion  of  competition  into  occupied  territory,  see  MomoPOhr 

AND  CoMPEnnoN,  4-16. 
Payment  for  service,  6ee  Payment. 
Rates  for  service,  «ee  Ra^teb. 

/.  Jurisdiction,  potters  and  duties  of  CotiMni^sion. 

1.  The  California  Comnfission  has  jurisdiction  under  §  36  ol  the 
Public  Utilities  act  to  order  a.  railroad  company  to  reconstruct  and 
operate  an  abandoned  branch  line.  Cabrillo  Club  v«  Atchison^  T.  &  S. 
F.  R.  Co.   (Gal.)    102.  , 

2.  On  the  question  whether  an  abandoned  railroad  line  shall  be 
reconatructed  tb?  Calilor^aifi  Commission  may  consider  obligations  aris- 
ii^.Qut  of  a  contract  foetw;een  1^  predecessor  and  its  patrons  in  relation 
to  donations  of  cash  and  property  in  consideration  for  the  construction 
of  the  line.  Cabrillo  Club  v.  Atchison,  T.  &  S..F.  R.  Co.  (Cal.)  102. 
P.U.R.1916A. 
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SERVICE— con*fn«e(f. 

3.  The  fact  that  a  carrier  under  its  charter  may  not  have  a  rig&t 
to  extend  its  line,  and  must  therefore,  in  order  to  do  00,  either  amend 
its  charter  or  incorporate  a  new  organization,  Aoes  not  affeot  the  power 
of  the  California  Commission  to  order  the  rebuilding  of  an  abandoned 
line  acquired  from  a  predecessor.  Cabrillo  Club  v.  Atchison,  T.  &  S.  F. 
R.  Co.   (Cal.)   102. 

4.  The  Ohio  Commission  has  jurisdiction  to  determine  the  prac- 
ticability of  extensions  of  street  railway  lines  required  by  city  ordinance 
and  to  relieve  the  railway  from  making  them  where  it  finds  that  opera- 
tion over  the  proposed  routes  would  be  dangerous.  Cincinnati  v.  Pub- 
lic Utilities  Commission  (Ohio)  1057. 

5.  The  Missouri  Commission  has  no  power  to  grant  the  necessary 
franchise,  or  to  compel  a  grant  by  a  city,  for  a  street  railway  extension 
where  municipal  consent  is  necessary;  but  the  Commission  may  direct 
the  railway  to  apply  to  the  local  authorities  and  to  take  the  necessary 
legal  steps  to  secure  the  franchise  and  rights  of  way.  Hannibal  v. 
Hannibal  R.  &  Electric  Co.   (Mo.)    1013. 

6.  The  Xew  York  Commission  has  jurisdiction  over  parcel  check- 
ing service  rendered  by  a  railroad.  Merchants'  Protective  Committee 
V.  Central  New  England  R.  Co.    (N.  Y.)    1048. 

7.  One  conducting  a  parcel  room  in  leased  space  in  a  railroad  sta- 
tion is  not  subject  to  the  supervision  of  the  New  York  Commission, 
and  is  therefore  under  no  duty  to  reveal  his  profits  or  to  produce  his 
books.     Re  Public  Service  Commission   (N.  Y.)   1046. 

8.  A  water  company  may  substitute  meter  measurements  for  flat 
rates,  under  the  reserved  rights  in  contracts  with  the  city  in  which  it 
operates,  without  invoking  the  aid  of  the  Commission ;  and  such  cbange 
is  justified  where  the  installation  of  meters  is  necessary  to  prevent 
waste  by  consumers.    Re  Washington  CJounty  Water  Co.  (Md.)  506. 

0.  The  Wisconsin  Commission  will  not  attempt  to  enforce  a  physi- 
cal connection  contract  between  telephone  companies,  since  it  is  con- 
cerned only  witb  the  establishment  of  sucli  connection  and  the  fixing 
of  a  basis  for  the  interchange  of  messages.  •  Almena  Farmers'  Teleph. 
O).  V.  City  Teleph.  Co.  (Wis.)  210. 

10.  Farm  telephone  lines  built  and  maintained  by  the  owners  for  the 
purpose  of  securing  service  through  connections  with  a  city  system,  and 
whose  owners  do  not  own  or  operate  an  exchange,  or  rent  tel^honea  to 
the  public,  or  hold  themselves  out  as  conducting  or  operating  a  public 
system,  may  diiacoBneet  from  the  city  system  witilmut  the  consent  of  the 
Illinois  Commission,  since  they  are  not  public  utilities.  Thompson  v. 
Kleckner  (111.)   153. 

11.  Section  1,  chapter  494,  of  California  Laws  of  1915,  forbidding 
certain  employees  from  receiving,  delivering,  or  transmitting  telegraph 
and  telephone  train  orders,  will  not  be  nullified  by  the  Commission  by 
wholly  exempting  a  railroad  company  from  the  operation  thereof,  al- 
though the  statute  provides  that  it  shall  becotee  effective  "in  such  eases 
or  classes  of  cases  as  may  be  permitted  by  the  Railroad  Oommissiott." 
Re  Southern  P.  Co.  (Cal.)  88. 

12.  The  Arkansas  Railroad  Commission  has  no  power  to  order  a 
P.U.R.1916A. 
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railroad  to  establish  and  maintain  a  joint  interchange  track  upon  a 
petition  signed  by  seventeen  corporations  and  one  individual,  since  a  cor- 
poration is  not  a  citizen  within  the  meaning  of  |  1,  act  149,  of  Acts 
of  1907,  which  provides  that  the  Commission  shall  be  empowered  to  hear 
and  consider  all  petitions  for  such  service,  provided  said  petitions  shall 
be  signed  by  at  least  fifteen  bona  fide  citizens  residing  in  the  territory 
sought  to  be  affected.    St.  Louis  &  S.  F.  R.  Co.  v.  State  (Ark.)   868. 

13.  The  Maine  Commission  may  institute  formal  proceedings  on  its 
own  motion  to  investigate  the  refusal  of  a  gas  company  to  extend  its 
mains  to  serve  a  single  applicant  whose  complaint  does  not  meet  §  41 
of  the  Public  Utilities  act,  which  requires  complaint  to  be  made  by  ten 
persons,  it  appearing  to  be  the  only  way  to  avoid  denial  of  a  hearing. 
Public  Utilities  Commission  v.  St.  Croix  Gaslight  Co.   (Me.)   404. 

il.  Extenaions, 

Jurisdiction  of  Commission  to  order  extensions,  see  supra,  2-6,  12,  1^. 

Physical  connections  of  telephones,  see  supra  0  and  infra  67-69. 

Review  by  courts  of  determination  of  Commission  as  to  practicability 
of  extensions  of  street  railway  lines  required  by  city  ordinance,  see 
Appfal  awd  Review,  3. 

Validity  of  statutes  requiring  street  railways  to  make  reasonable  ex- 
tensions ordered  by  the  Commission,  where  charter  authorizing  the 
company  to  determine  where  its  line  shall  be  built,  see  Constitu- 
tional Law,  6. 

Extension  of  service  into  occupied  territory,  see  Monovolt  and  Compe- 
tition. 

14.  A  public  service  company  joaj  be  required  to  make  reasonable 
extensions,  although  not  compensatory,  since,  having  a  monopoly*  it 
cannot  treat  performance  of  only  the  most  profitable  part  of  the  eervioe 
as  a  compliance  with  its  duty.  Ulrich  v.  Eastern  Pennsylvania  light. 
Heat  &  P.  Co.   (Pa.)   1081. 

15.  The  cost  of  the  additional  facilities  due  to  the  construction  ol  a 
new  station  must  be  considered  in  determining  whether  its  establish- 
ment should  be  ordered.  Manufacturers  j&.  P.  I.  Asso.  v.  Pennsylvania 
R.  Co.   (N.  J.)   155. 

16.  A  natural  gas  company  will  be  required  to  extend  its  mains  to 
serve  new  consumers,  where  it  appears  ^hat  it  has  a  monopoly,  that 
substantial  development  may  reasonably  be  expected  in  the  territory^ 
that  the  extension  is  necessary  to  secure  reasonabfy  adequate  seryioe, 
and  that  it  can  be  made  without  financial  loss  by  using  smaller  mains 
than  those  suggested  by  the  utility.  Eaton  v.  Oklahoma  Gas  &  E.  Co. 
(Okla.)  193. 

17.  The  reasonableness  of  the  rules  and  regulations  of  gas  com- 
panies in  regard  to  the  extension  of  service  mains  must  be  determined 
by  the  peculiar  circumstances  and  facts  surrounding  each  partieular 
case.    Haines  v.  Colorado  Springs  Light,  Heat  k  P.  Co.  (Colo.)  282. 

18.  A  requirement  that  a  .prospective  customer  guarantee  to  use  a 
specified  amount  of  gas,  as  a  condition  precedent  to  the  extension  of 
P.U.K.1916A. 
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mains,  is  not,  in  substance,  a  regulation  compelling  him  to  pay  for 
permanent  additions  to  the  company's  plant.  Haines  v.  Colorado 
Springs  Light,  Heat  &  P.  Co.  (Colo.)  282. 

in.  Before  extending  its  mains  to  serve  a  tenant  house  facing  a  side 
street,  a  gas  company  may  demand  a  guaranty  that  enough  gas  will 
])e  used  in  three  years  to  cover  at  least  the  actual  cost  of  construction, 
it  appearing  that  there  is  no  other  necessity  therefor,  and  that  it  is 
extremely  doubtful  whether  other  houses  will  be  built  on  such  street. 
Haines  v.  Colorado  Springs  Light,  Heat  &  P.  Co.  (Colo.)  282. 

20.  A  gas  company  will  be  permitted  to  extend  its  mains,  to  serve  a 
corner' residence,  in  the  street  on  which  there  appears  to  be  the  better 
opportunity  of  obtaining  new  business,  although  it  necessitates  the  lay- 
ing of  a  longer  service  pipe  from  the  building  to  the  curb.  Public  Util- 
ities Commission  v.  St.  Croix  Gaslight  Co.   (Me.)   404. 

21.  A  municipal  water  utility  may  require  a  new  consumer  to  bear 
the  cost  of  extension  from  the  street  main  to  the  premises,  under  the 
Wisconsin  statute  giving  the  municipality  the  option  of  paying  for 
suph  extensions  out  of  its  general  fimds  or  out  of  special  assessments 
against  the  property  benefited.    Re  Fennimore  (Wis.)  848. 

22.  An  electric  utility  is  required  to  make,  at  its  own  expense,  the 
extension  from  the  transmission  line  to  the  premises  of  a  new  con- 
sumer, under  the  Wisconsin  Public  Utilities  act  requiring  the  utility 
to  supply  all  the  equipment  incidental  to  the  supplying  of  such  service: 
but  the  municipality  should  not  be  required  to  set  more  than  two  poles 
with  the  usual  spacing.    Be  Fennimore   (Wis.)  848. 

23.  A  street  railway  extension  having  the  easiest  grades,  serving  the 
places  having  the  greatest  demand  for  service  and  the  most  desirable 
and  ayftilable  territory  for  residences  should  be  preferred  over  other 
proposed  extensions,  although  the  first  route  is  slightly  longer.  Hanni- 
bal V.  Hannibal  R.  *  Klectric  Co.   (Mo.)   101.3. 

24.  A  street  railway  should  not  be  required  to  construct  an  exten- 
sion where  there  would  not  be  sufficient  traffic  to  pay  operating  ex- 
penses, it  appearing  that  the  company  is  barely  making  expenses  and 
has  not  the  necessary  funds  or  means  of  raising  them.  Hannibal  v. 
Hannibal  R.  &  Klectric  Co.   (Mo.)    1013. 

25.  A  street  railway  was  not  required  to  extend  its  tracks,  where  it 
appeared  that  its  financial  condition  wvls  not  flourishing,  that  the 
extensions  woiild  not  at  once  or  in  the  near  future  earn  a  fair  return 
on  the  e^penditiire,  or  even  earn  operating  expenses,  that  it  was  not 
clear  they  would  ultimately  prove  profitable,  that  an  excessive  return 
was  not  obtained  on  other  parts  of  the  system,  and  that  justice  re- 
quired that,  if  any  extensions  were  necessary,  they  should  first  be 
made  in  more  congested  sections  of  the  city  where  large  numbers  of 
persons  had  to  walk  farther  to  reach  the  cars  than  in  sections  to  be 
served  by  the  proposed  extensions.  COlburn  v.  Nashua  Street  U.  Co. 
(X.  H.)  424. 

26.  A  mutual  telephone  company  cannot  require  an  applicant  to  pur- 
chase stock  as  a  condition  of  e?rtending  service,  where  the  only  service 
reasonably  available  to  the  applicant  is  that  of  the  company,  or  where 
TM:.R.lfll6A. 
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some  subscribers  are  not  stockholders  and  have  hot  been  requested  to 

purchase  stock.    Re  Superior  Rural  Teleph.  Ck).   (Wis.)   860. 

///.  Thne  schedutea. 
Duty  of  steamboats  to  maintain  time  schedules,  see  infra,  64. 

27.  The  mere  publication  of  a  reservation  by  the  carrier  of  his  right 
to  alter  his  schedule  of  arrivals  and  departures  will  not  entitle  him  to 
make  such  alteration  for  his  own  convenience  without  regard  to  the 
rights  of  the  public  served.  District  Engineer  v.  Yangco  S.  S.  Co. 
(P.  I.)   964. 

tV,  Discrimination. 

Discrimination  in  service,  see  Discbimination,  24,  25. 

F.  Service  of  partimilar  utilitiea* 
a.  Electricity, 

1.  In  general. 

Duty  to  bear  cost  of  service  conniKtions,  see  supra,  22. 
Consideration  of  adequacy  of  service  when  authorizing  consolidation  of 
electric  utilities,  see  Con80lioation%  Meboeb  and  Sale. 

28.  A  town  is  entitled  to  sliorten  the  hours  of  burning  electric  street 
lights^  and  to  change  to  a  m/eter  from  a  flat-rate  basis^  provided  that 
there  is  no  contract*  that  the  utility  is  rieasonably.  compensated  for  the 
service,  and  that  impracticable  methods  of  metering  or  arrangements  of 
circuits  are  not  required.  Bly  v.  Winslow  Electrio  Light  &  P.  Co. 
(Ariz.)  227. 

2.  Safety  of  equipment . 

20.  A  utility  requinnl  hy  statute  to  furnisli  electric  current  upon 
application  has  a  right  to  enforce  reasonable  rules  and  regulations  to 
assure  the  sufficiency  and  safety  of  the  equipment  within  the  building  to 
which  the  current  is  to  be  supplied.  Tismer  v.  New  York  Edison  Co. 
(X.  Y.)  949. 

."JO.  A  utility  may  refuse  to  furnish  electric  current  without  a  eertiti- 
eate  from  the  board  of  fire  underwriters  certifj'ing  to  the  sufficiency  and 
safety  of  the  consumer's  equipment,  although  such  certificate  cannot  Ik* 
procured  without  the  payment  of  a  fee  Of  $2.50,  since  if  the  utility  had 
elected  to  inspect  the  conHimier*s  equipment  it  would  have  been  entitled 
to  Jiiake  a  reasonable  charge  for  that  service.  Tismer  v.  New  York  Edi- 
son Co.   (>\  Y.)  949. 

S»  Oivnership  of  meters.  • 

Utility  ordered  to  acquire  all  meters  to  eliminate  discrimination    in 

meter  rental  charge,  see  Dtscwmtxatiox,  24. 
P.U.R.1916A. 
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31.  Electric  meters  on  the  premises  of  consumers  should  be  owned 
by  the  utility.    Currant  v.  Homer  Electric  Light  &  P.  Co.  (111.)  917. 

32.  A  municipal  electrical  utility  was  relieved  from  a  statutory  obli- 
gation to  supply  meters  to  consumers,  where  the  utility  was  operating 
under  a  limited  earning  power  and  finances.    Re  Fennimore  (Wis.)  848. 

33.  In  requiring  an  electric  company  to  acquire  meters  owned  by 
consumers,  it  was  permitted,  in  case  of  purchase,  to  tender  not  less 
than  the  original  price,  less  7  per  cent  for  each  year  of  installation; 
and  in  case  of  rental,  to  pay  annually  not  to  exceed  7  per  cent  of  the 
cost  for  depreciation  and  7  per  cent  for  interest,  provided  the  consumer 
agrees  to  yield  title  after  the  meter  has  been  in  service  for  fifteen  years 
from  date  of  original  installation,  and  that  the  amount  paid  to  him 
shall  not  exceed  $1.50  per  annum.  Currant  v.  Homer  Electric  Light  &. 
P.  Co.   (111.)   917. 

h.  Express. 

34.  Free  collection  and  delivery  will  not  be  required  of  an  express 
company  handling  only  8,414  incoming  and  outgoing  packages  at  no 
more  than  a  gross  revenue  of  $2,983.52  in  a  town  of  1,000  inhabitants. 
Curtis  V.  Wells  Fargo  &  Co.  Express  (111.)  287. 

1.  In  general. 

35.  A  utility  operating  on  low  pressure  a  gas  plant  formerly  main- 
tained at  high  pressure  was  ordered  to  remove  dead  ends  in  the  laterals 
to  give  a  better  circulation  of  gas  through  the  supply  lines  where  it 
appeared  that  such  change  was  necessary  to  give  satisfactory  service 
with  low  pressure.    Thompson  v.  Dewey  Gas  Co.  (Okla.)  360. 

2.  Meters. 

36.  Gas  consumers  were  required  to  pay  the  cost  of  installing  stand- 
ard credit  meters,  requested  within  a  year,  in  place  of  prepayment 
meters,  but  the  company  was  not  allowed  to  charge  for  changes  made 
thereafter,  or  for  original  installations.  Re  Public  Service  Co.  (111.) 
400. 

d.  Interurhan  railways, 

i.  Stops. 

37.  The  fact  that  the  stopping  of  trains  at  a  proposed  new  station 
on  an  urban  and  interurban  electric  road  will  result  in  lengthening  the 
schedule  of  certain  trains  and  in  delaying  through  trains  is  not  in  itself 
sufficient  to  deter  the  New  Jersey  Commission  from  requiring  such  ac- 
tion, if  necessary  for  adequate  and  proper  service.  Manufacturers  & 
P.  I.  Aseo.  V.  Pennsylvania  R.  Co.   (N.  J.)    165. 

38.  A  railroad  company  will  not  be  compelled  to  abandon  a  station 
P.U.R.IOIOA. 
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for  Bteam  trails  and  to  establiflh  on  its  urban  and  interurban  road  an 
electric  station  only  2,710  feet  distant  from  a  main  electric  station, 
where  it  appears  the  new  station,  owing  to  a  necessary  increase  in  fare 
and  preferential  service,  will  not  be  used  by  any  considerable  number 
of  residents;  that  a  reasonable  return  will  not  be  assured* on  the  ex- 
penditures for  the  new  facilities,  and  that  there  would  not  be  a  sufficient 
number  of  passengers  to  justify  interference  with  the  high-speed  service 
by  requiring  trains  to  stop  at  the  new  station.  Manufacturers  &  P.  I. 
Asso.  V.  Pennsylvania  R.  Co.  (N.  J.)  165. 

39.  A  railroad  may  be  required  to  make  local  stops  on  the  route 
of  an  urban  and  interurban  electric  road,  established  especially  for 
through  express  service,  with  no  provision  for  local  service,  where  the 
development  and  growth  of  the  territory  reasonably  require  such  stops. 
Manufacturers  &  P.  I.  Asso.  v.  Pennsylvania  R.  Co.   (N.  J.)   155. 

40.  The  unsafe  condition  of  a  roughly  constructed  bridge  or  plat- 
form voluntarily  erected  by  patrons  of  an  interurban  railway  company 
to  render  accessible  a  station  stop  established  by  the  utility,  without 
special  investigation  and  without  knowledge  as  to  the  suitability  or 
accessibility  of  the  location,  is  not  a  sufficient  ground  for  the  discontinu- 
ance of  the  station  stop,  where  the  structure  can  be  made  reasonably 
safe  at  slight  expense,  and  where  the  utility  established  the  station 
presumably  on  the  theory  that  patronage  warranted  it,  and  apparently 
maintained  it  without  interference  with  its  schedule  or  running  time 
for  a  period  of  six  months,  when  it  was  discontinued  without  knowledge 
as  to  the  extent  of  its  use  by  patrons.     Re  Lozinski   (Conn.)   10. 

2.  Safety  regulationB. 

41.  The  California  Commission  ordered  that  §  1,  chapter  494,  Laws 
of  1915,  which  prohibits  engineers  and  other  trainmen  from  receiving, 
delivering,  or  transmitting,  by  telephone  or  telegraph,  orders  governing 
the  movement  of  trains,  should  not  apply  to  electric  railroads;  or  where 
the  employee  voluntarily  asks  for  a  train  order;  or  in  case  of  accident, 
obstructions,  failure  of  signals,  and  the  like;  or  after  the  expiration 
of  fifteen  minutes  from  the  time  of  arrival  of  a  train  at  a  train  tele- 
phone; or  to  the  operation  of  working,  relief,  or  wrecking  trains;  or 
where  the  employee  calls  up  the  despatcher,  giving  his  whereabouts  and 
askiiijr  for  or  receiving  information  not  amounting  to  a  train  order. 
Ke  Southern   P.  Co.    (Cal.)    88. 

e.  Natural  gas, 

42.  The  failure  of  a  natural  gas  company  to  furnish  an  adequate 
supply  of  gas  at  all  times  is  not  excused  by  the  involimtary  shutting 
off  of  a  supply  well  and  the  filling  up  of  the  pipe  lines  with  water, 
where  it  has  neglected  to  make  provision  for  emergencies.  Nowata 
V.  Citizens*  Gas  Co.  (Okla.)  191. 

P  U.R.I 91 6A.  76 
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1.  In  general. 

Showing  necessary  to  secure  certificate  of  convenience  for  construction 
of  railroad,  see  Certificate  of  Conveniexc  e  and  Necessity,  1. 

42a.  A  railroad  ccmipaiiy  wm  ordered  to  reconstruct  an  abandoned 
branch  line  either  on  the  old  route  or  on  an  alternative  route,  it  ap- 
pearing that  grants  of  money  and  property  had  been  made  to  a  prede- 
cessor with  the  express  understanding  that  such  line  would  be  con- 
structed, that  the  line  was  originally  built  and  operated  in  compliance 
therewith,  that  considerable  business  was  developed,  that  the  line  was 
abandoned  after  several  washouts  at  great  loss  to  the  company,  that 
its  abandonment  caused  considerable  injury  to  certain  jobbing  interests, 
that  the  development  of  the  territory  along  the  line  of  railway  was 
seriously  retarded  by  such  abandonment,  that  the  present  and  pros- 
pective business  would  justify  the  expenditure,  and  that  the  company 
was  able  to  bear  the  expense,  although  the  donation  agreements  were 
held  not  controlling.  Cabrillo  Club  v.  Atchison,  T.  &  S.  F.  R.  Co.  (Cal.) 
102. 

2,  Equipment, 

43.  The  New  Hampshire  statute  (Laws  1915,  chap.  121)  prescrib- 
ing that  railroads  must  equip  lumber  cars  with  stakes  and  wires  does 
re<iuire  that  such  equipment  shall  be  furnished  free.  Re  Boston  &  M. 
R.  Co.   (N.  H.)    1040. 

44.  The  provisicns  of  a  tariff  requiring  a  lumber  shipper  to  go  to 
"the  freight  station  or  such  other  central  place  as  may  be  assigned  by 
the  agent"  to  purchase  stakes  and  wire  to  equip  the  car,  and  to  deliver 
the  equipment  to  a  similar  place  for  repurchase  by  the  railroad,  arc  not 
unduly  burdensome.     Re  Boston  &  M.  R.  Co.    (N.  H.)    1040. 

4«5.  A  railroad  cannot  eiiarge  freight  on  stakes  it  has  to  place  on 
lumber  cars  to  protect  the  shipment,  since  the  stakes  are  a  part  of  the 
car  equipment.     Re  Boston  &  M.  R.  Co.   (N.  H.)    1040. 

d.  operation  at  a  Iohh. 

46.  A  provision,  whether  made  by  btatvtc  or  order  of  a  Commission, 
which  fixes  rates  for  the  carriage  of  passengers  or  freight  by  a  railroad 
company,  is  to  be  distinguished  from  an  order  which  requires  it  to  fur- 
nish a  particular  facility  or  perform  a  duty  imposed  by  reason  of  the 
exercise  of  rights  and  franchises  which  it  has  acquired  from  the  state; 
the  fact  that  some  loss  would  result  from  compliance  with  the  latter 
does  not  in  and  of  itself  conclusively  establish  the  unreasonableness  of 
the  order,  but  is  an  important  element  to  be  considered  with  all  the 
other  facts  bearing  on  that  question.  Hocking  Valley  R.  Co.  v.  Public 
I'tilities  Commission    (Ohio)    1062. 

47.  A  railroad  will  not  be  required  to  operate  an  additional  passen- 
ger train  on  a  branch  line  at  a  loss  for  the  convenience  of  a  limited 
P.U.R.1916A. 
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population,  upon  the  sole  consideration  that  the  entire  system  la  being 

operated  at  a  profit.     Botsford  v.  Chicago  &  X.  VV.  R.  Co.   Uowa)   810. 

48.  A  railroad  will  not  be  required  to  operate  an  additional  train 
over  a  branch  line  to  enable  inhabitants  of  local  towns  to  visit  their 
state  capital,  county  seat,  or  principal  trading  point  and  return  the 
same  day,  where  the  additional  service  would  be  given  at  a  loss,  and 
the  carrier  has  complied  with  the  statute  (f  211C  of  Code  of  1907,  as 
amended  by  chapter  176  of  the  35th  General  Assembly),  which  defines 
two  passenger  trains  each  way  per  day  to  be  a  reasonable  service.  Bots- 
ford V.  Chicago  &  N.  W.  R.  Co.  (Iowa)  310. 

4.  Stops, 

49.  Railroads  were  required  to  establish  a  station  house  and  facili- 
ties at  a  station  in  a  rich  farming  commujiity,  although  the  volume  of 
traffic  thereat  i^as  very  b«I9.U,  where  the  absence  of  places  of  business 
where  farmers  oould  do  their  trading  was  a  contributing  cause,  and  a 
general  store  and  other  business  buildings  are  in  process  of  erection, 
or  in  contemplation.    Jennen  v.  Fairmount  &  V.  R.  Co.   (S.  D.)  46. 

&.  Millc  shipments, 

50.  A  milk  company  paying  a  freight  rate  for  freight  service  is 
not  entitled  to  have  its  shipments  of  milk  transported  in  baggage  cars 
attached  to  passenger  trains,  nor  to  receive  express  service  at  freight 
rates,  simply  because  such  service  is  better  suited  to  the  needs  of  its 
business.    Logan  v.  Central  H.  Co.   (X.  J.)   345. 

51.  The  New  Jersey  Commission  reoommended  that  a  railroad  com- 
pany take  such  steps  as  might  be  necessary  to  insure  the  arrival  of 
its  milk  train  at  a  milk  platform  not  later  than  11  p.  M.  daily,  where 
such  service  ought  to  be  satisfactory  to  the  shippers  and  reasonably 
practicable  for  the  railroad.    Ix>gan  v.  Central  R.  Co.  (N.  J.)  345. 

0,  Passenger  service. 

See  also  supra,  46-48. 

Order  requiring  railroad  to  continue  interurhan  service  voluntarily  es^ 
tablished  and  maintained  for  many  years,  as  denial  of  constitu- 
tional rights,  see  Constitution- al  Law,  8. 

Burden  of  proof  of  reasonableness  of  order  for  daily  operation  of  two 
.  passenger  trains  on  branch  line  of  railroad,  see  Evidence,  4. 

Burden  of  showing  facts  to  justify  discontinuance  of  interurban  service 
on  part  of  railroad  voluntarily  established  and  maintained  for  many 
years,  see  Evidence,  5. 

52.  The  Iowa  statute -relative  to  passenger  service  (chapter  176,  Acts 
of  the  35th  General  Assembly),  whi^h  provides  that  not  less  than  two 
trains  oach  way  shall  be  furnished  by  a  railroad  of  more  than  25  miles 
in  length,  when  ordered  by  the  Commission,  and  that  a  less  number  of 
trains  sliall  be  presumed  unreasonable,  does  not  define  what  shall  bo 
the  reasonable  or  adequate  service  in  all  cases:  but  provides  for  tlie 
P.U.R.IOIOA.. 
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mmimum  limit  of  reftsonable  service,  although  the  ei^tion  of  the  aet 
is  ^'Reasonable  Service  Defined."  Dunsmore  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (Iowa)  289. 

53.  No  fixed  rule  has  been  formulated  for  determining  what  consti- 
tutes reasonable  railroad  passenger  service  in  a  particular  case.  Duns- 
more  V.  Chicago,  M.  &  St.  P.  R.  Co.   (Iowa)   289. 

54.  In  determining  what  constitutes  reasonable  railroad  branch  line 
passenger  service  it  is  necessary  to  determine  what  the  total  earnings 
from  all  freight  and  passenger  trafilc  in  that  branch  are,  after  making 
proper  credit  for  through  traffic,  and  what  the  net  earnings  on  the  addi- 
tional passenger  train  sought  to  be  required  are.  Dunsmore  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (Iowa)  289. 

55.  The  furnishing  of  adequate  passenger  branch  line  service  does 
not  always  require  that  carriers  so  operate  their  trains  as  to  permit 
persons  to  go  from  their  local  towns  to  the  principal  market  towns  or 
city,  and  return  the  same  day,  since  the  profitableness  of  the  particular 
train  demanded  is  an  important  factor  to  be  considered,  although  it  is 
not  controlling.     Dunsmore  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa)  289. 

56.  A  railroad  company  does  not  sustain  the  burden  of  showing  that 
a  two-train-a-day  passenger  service  on  a  branch  line  is  unreasonable, 
when,  owing  to  incorrect  methods  of  accounting  and  apportionment,  it 
cannot  be  determined  whether  the  entire  passenger  and  freight  traffic, 
or  the  passenger  traffic  alone,  on  the  line,  is  profitable  or  unprofitable. 
Dunsmore  v..  Chicago,  M.  &  St.  P.  R.  Co.   (Iowa)  289. 

7.  Parcel  checlcing  service. 

57.  A  railroad  has  considerable  discretion  in  determining  whether 
parcel  checking  service  shall  be  maintained  and  the  charge  to  be  made 
for  it,  since  such  service  is  not  necessarily  a  part  of  the  transportation 
business.  Merchants'  Protective  Committee  v.  Central  Kew  England  R. 
Co.    (N.  Y.)    1048. 

g.  Street  railways, 
1.  In  general. 

Extension  of  street  railway  service,  see  supra,  II.,  and  particularly  su- 
pra, 23-25. 

58.  The  names  of  streets  should  be  called  by  conductors  of  street 
railway  cars  as  the  streets  are  approached.  Hannibal  v.  Hannibal  R.  & 
Electric  Co.  (Mo.)  1013. 

59.  A  street  railway  may  be  required  to  designate  the  rear  door  of 
-  each  car  for  entrance  and  the  front  door  for  exit.    Hannibal  v.  Hannibal 

R.  &  Electric  Co.   (Mo.)   1013. 

9.  Stops, 

60.  Stops  of  street  railway  cars  at  the  middle  of  blocks  less  than 
300  feet  in  length  in  the  business  district  of  a  city  of  19,000  inhabitants 
are  unnecessary.    Hannibal  v.  Hannibal  R.  &  Electric  Co.  (Mo.)  101 3(. 
P.U.R.1916A. 
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'^.  Bush-hour  service. 

61.  A  street  railway  may  be  required  to  operate  additional  cars  dur- 
ing morning  and  evening  rush  hours.  Hannibal  v.  Hannibal  R.  &,  Elec- 
tric Co.  (Mo.)  1013. 

4.  One  man  service, 

62.  The  operation  of  street  cars  on  a  small  electric  road  by  one  man 
in  sparsely  settled  localities  is  not  objectionable  where  it  tends  to  more 
economic  operation  without  materially  increasing  the  danger  to  the 
traveling  public.    Hannibal  t.  Hannibal  R.  jt  Electric  Co.  (Mo.)  1013. 

5.  Safety  of  equipment, 

63.  The  installation  of  an  automatic  signal  system  for  approaching 
cars  or  the  construction  of  longer  passing  tracks  will  not  be  required 
of  a  single  track  street  railway  where  not  clearly  shown  to  improve  the 
service.    Hannibal  v.  Hannibal  R.  &.  Electric  Co.  (Mo.)  1013. 

h.  Steam^hoats. 

Publication  of  reservation  of  right  to  order  time  schedule  as  justifying 
carrier  in  making  alteration  for  its  own  convenience,  see  snpra,  27. 

64.  Adequate  service,,  as  required  by  law,  is  not  given  unless  a  fixed 
schedule  of  arrivals  and  departures  at  all  ports  along  the  routes  served 
as  a  common  carrier  is  established,  published,  and  reasonably  main- 
tained.   District  Engineer  v.  Yango  S.  S.  Co.  (P.  I.)  964. 

i.  Telephones, 

1.  In  general. 

See  also  supra,  10. 

Extension  of  telephone  service,  see  supra,  26. 

Sale  of  rural  telephone  line  extending  into  territory  of  vendee  not  ap- 
proved where  vendee  will  be  unable  to  render  efficient  service,  see 

CONSOUDATION,  MEBGBB,  AND  SAUC,  3. 

Furnishing  long  distance  telephone  service  in  one  locality  and  refusing 
it  in  another  as  unlawful  discriminaton,  see  Dl8€iiiMiNA«rTO!7,  25. 

Duty  to  render  service  to  stockholder  in  village  served  by  local  com- 
pany, see  MoxfOPOLY  and  Competition,  2. 

Reasonableness  of  regulation  reguiring  payment  of  $^  for  reinstatement 
of  telephone  service  discontinued  for  nonpayment,  see  Rates,  53. 

65.  A  telephone  company  owes  a  duty  to  the  public  to  furnish  ef- 
ficient service  at  all  times.  .  Remund  v.  Dakota  Cent.  Teleph.  Co.  ( S.  D. ) 
364. 

66.  Rigular  day  telephone  service  for  farmers  should  begin  not  later 
than  6:30  A.  u.  during  the  season  for  active  fanning  operations.  Re- 
mund y.  Dakota  Cent.  Teleph.  Co.  (S.  D.)  364. 

P.U.R.1916A. 
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SERVICE— con  ttw  m  ed. 

2,  Physical  connection. 

See. also  supra,  9. 

67.  Physical  coimection  will  not  be  required  between  a  telephone 
company  giving  local  service  only  and  a  competing  company^  to  enable 
a  subscriber  of  the  former  to  obtain  long-distance  service  of  the  latter, 
under  a  statute  (Ohio  Gen.  Code,  §  614-63)  authorizing  the  Commission 
to  require  through  lines  **between  different  localities  which  cannot  be 
communicated  with  or  reached  by  the  lines  of  either  company  alone, 
where  such  service  is  not  already  established  or  provided  for,  unless 
public  necessity  reciuires  additional  service,"  it  appearing  that  the  lat- 
ter company  maintains  adequate  continuous  through  lines  between  the 
locality  in  which  the  subscriber  reside  and  the  long-distance  point,  and 
offers  to  supply  such  service  to  all  applicants.  Shafor  v.  Cincinnati  & 
S.  B.  Teleph.  Co.   (Ohio)   801. 

68.  In  requiring  the  establishment  of  physical  connection  between 
the  exchanges  of  two  telephone  companies  in  separate  villages,  one  of 
which  has  free  interchange  with  a  third  exchange  to  which  the  other 
company  maintains  a  direct  toll  line,  it  was  held  that  such  toll  service 
should  be  protected,  by  limiting  the  interchange  message  basis  to  sub- 
scribers directly  connected  with  the  two  exchanges,  and  requiring  a 
toll  charge  for  messages  to  or  from  the  third  eKchange.  Almena  Farm- 
ers' Teleph.  Co.  v.  City  Teleph.  Co.  (Wis.)  210 

69.  Rural  telephone  companies,  after  severing  connection  with  a 
local  exchange  and  establishing  another  exchange  in  the  same  city, 
cannot  require  physical  connection  between  the  exchanges,  where  the 
local  company  is  willing  that  the  rural  lines  shall  be  reconnected  with 
its  exchange  and  will  give  switching  and  interchange  of  service  at  a 
lowier  rate  than  would  be  made  if  the  physical  connection  asked  for  were 
ordered.  Farmers'  Independent  Teleph.  Exch.  v.  Mineral  Point  Teleph. 
Co.  (Wis.)   862. 


3.  Switching  service^ 


See  also  supra,  60. 


70.  A  telephone  company  operating  through  its  exchange  the  lines 
of  a  rural  telephone  association  may  discontinue  such  service  where  the 
association  equips  its  instruments  with  a  knife  switch  permitting  con- 
nection with  the  lines  of  a  rival  company  to  the  exclusion  of  the  operat- 
ing company,  in  violation  of  the  operating  contract  requiring  all  instru- 
ments used  by  the  association  to  be  approved  by  the  operating  oompaii^ 
and  all  connections  to  be  made  solely  with  its  system.  Stickell  v.  Bell 
Teleph.  Co.   (Pa.)   1076. 

j.  Water. 

See  also  supra,  8,  21. 

71.  A  rule  of  a  water  company  prohibiting  the  irriga,tion  of  lawns 
P.U.R.1916A. 
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SERVICE — continued.  .  •  -      - 

ftBd  gardens  during  cei;^in  hours  is  reasonable.    Re  Etna  Development 
Co.  (Cal.)  134. 

72.  A  water  company  will  be  required  to  furnish  water  free  from 
impurities  to  the  inhabitants  of  a  town^  where  the  former  is  op«r4itiiig 
under  &  grant  of  valuable  rights,  although  its  investment  will  have  to 
be  increased  and  the  impurity  is  the  fault  of  the  town  which  has,  by 
contract,  required  the  use  of  an  impure  source  of  supply  and  an  inade- 
quate method  of  filtration.  Porter  v.  Bangor  R.  &,  Electric  Co.  (Sle,) 
407. 

SERVICE  CONKECTIOira. 

Right  of  municipal  water  utility  to  require  new  consumer  to  bear 
lost  of  extension  from  street  main  to  premises,  see  Sebvice,  21. 

Duty  of  electric  utility  to  bear  expense  of  service  connections  under 
the  Wisconsin  statute,  see  Seevicb,  22. 

SHORT  HAUL. 

See  Lotto  and  Short  HAtfi^ 

SHORT  TIME  SERVICE. 

Telephone  rates  for  summer  cottages,  see  Katvb,  56. 

SIGKALS. 

Automatic  signals  for  street  railways,  see  Sbbvice,  63. 

SINKING  FUND. 

Difference  between  sinking  fund  and  straight  line  method  of  pro- 
viding for  annual  depreciation,  see  Depbectatton,  2. 

SPRINKLING. 

Reasonableness  of  rule  of  water  company  prohibiting  irrlgatfen  of 
lawtis  and  gardens  during  eertain  hours,  see  Sbbvice,  71. 

SPUR  TRACKS. 

Railroad  permitted  to  eonstniet  spur  track  across  city  street  at 
grade,  see  Crossings,  2. 

STANDARD  CREDIT  METERS. 

See  Meters. 

STANDARDS. 

Rates  for  gas  imposed  by  franchise  as  standard  for  regulating  rates 
for  service,  elsewhere,  see  Rates,  17. 

STATE. 

liiaibility  of  state  lor  part  of  cost  of  aboli^ing  grade  crossing  in 
city  under  Illinois  statute,  see  Afportiqkment,  41,  42. 

Power  of  9tate  to  declare  jitney  busses  opt  latin^'  in  city  as  common 
carriers,  see  CoNSTrruTiCNAL  Law.  15. 
P.UJL1916A. 
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STATIOHEBT  EXPENSE. 

Basis  of  apportioning  directory  and  stationery  expense  between  dif- 
ferent classes  of  local  telephone  service,  see  Appobtiokment,  29. 

STATION  EXPENSE. 

Formula  for  apportionment  of  railroad  station  expenses  between 
lines  and  terminal;  see  Apportionment,  17. 

STATIONS  AND  STOPS. 

Consideration  of  cost  of  building  new  station  in  determining  rea- 
sonableness of  rates  for  interurban  railway,  see  Ratks,  22. 

Jurisdiction  of  New  York  Commission  over  parcel  checking  service 
rendered  by  railroad  or  by  lessee  of  space  in  depot,  see  Serv- 
ice, 6,  7. 

Consideration  of  coat  of  additional  facilities  due  to  construction  of 
new  station,  see  Service,  15. 

Stops  on  interurban  railways,  see  Service,  37-40. 

Dijty  of  railroad  to  abandon  station  for  steam  trains  and  to  estab- 
lish station  on  electric  road,  see  Service,  38. 

Right  of  interurban  railway  to  discontinue  stop  on  account  of  un- 
safe condition  of  platform  erected  by  patrons,  see  Service,  40. 

Duty  of  railroad  to  furnish  station  facilities  at  a  stop  in  rich  farm- 
ing community  though  traffic  at  first  would  be  light,  see  Serv- 
ice, 49. 

Discretion  of  railroad  in  determining  whether  parcel  checking  serv-' 
ice  shall  be  maintained  in  depot  and  charge  to  be  mfude  lor  it, 
see  Service,  57. 

Duty  of  street  railway  to  stop  cars  at  middle  of  blocks  in  business 
district  of  city,  see  Sbsvice,  60. 

STATUTES. 

Jurisdiction  of  Commission  to  apportion  ooat  of  rebuilding  city 
bridge  used  by  street  railway  under  Wisconsin  statute,  see 
Apportionmbnt,  1,  2. 

Effect  of  prior  city  license  to  suspend  statute  requiring  oertificate  of 
convenience  to  operate  jitney  bus,  see  Autokobiub,  4. 

Policy  of  New  Hampshire  Commission  as  to  refusal  to  enforce  stat- 
utes on  the  ground  that  it  is  uneonstitotional,  see  Comas- 
SIGNS,  4. 

Jurisdiction  of  Colorado  Commission  to  regulate  sale  of  steam, 
where  steam  is  not  mentioned  in  statutes  enumerating  utilities 
under  its  jurisdiction,  see  Commissioks,  9. 

Effect  of  Section  38  of  Maine  Utilities  act  upon  speeial  statute  au- 
thorizing a  utility  to  own  stock  in  other  utilities,  see  Consoli- 
dation, Mebger,  and  Sale,  4,  5. 

Requiring  street  railway  to  make  reiiaonaMe  extoisions  or^^red  by 
the  Commission  where  the  charter  authorising  the  company  to 
determine  where  its  lines  shall  be  built,  see  CoNSTrrtrrioNAL 
Law,  6. 
P.U.R.1916A. 
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STATUTES— continued. 

Statutes  providing  that  upon  appeal  from  an  order  of  the  Commis- 
sion, and  in  action  to  enforce  such  order,  no  evidence  may  be 
received  except  that  which  was  introduced  before  the  Commis- 
sion as  denial  of  due  process,  see  Constitutional  Law,  10. 

Constitutionality  of  statutes  regulating  jitney  busses,  see  Con- 
stitutional Law,  12,  13,  16. 

Meaning  of  "public  authority  in  interest"  in  Illinois  statute  pro- 
viding for  apportioning  cost  of  abolishing  grade  crossings,  see 
Cbossinos,  6. 

Bight  of  railroads  under  Colorado  statute  to  carry  freight  at  free 
or  reduced  rates  to  hospital  maintained  as  charitable  institu- 
tion by  its  employees  relief  association,  see  Discrimination, 
13. 

Right  of  railroad  under  Colorado  statute  to  furnish  free  or  reduced 
rate  transportation  to  physicians  and  surgeons  of  employees 
relief  association,  see  Discbimination,  14. 

Furnishing  long  distance  telephone  service  in  one  locality  and  re- 
fusing it  in  another  as  unlawful  discrimination  under  Ohio 
statute,  see  Discbihination,  26. 

Right  to  grant  franchise  to  furnish  electricity  to  public  from  a 
transmission  line  under  Missouri  statute,  see  Franchises,  1. 

Norlji  Carolina  statute  imposing  penalty  for  failure  to  refund  over- 
charge collected  upon  interstate  shipment  as  conflicting  with 
congressional  legislation,  see  Interstate  Commerce,  1. 

Right  to  extend  telephone  line  into  territory  occupied  by  company 
not  engaged  in  local  service,  without  notice,  under  Wisconsin 
statute,  see  Monopoly  and  Competition,  5. 

Power  of  city  to  grant  street  railway  franchises  under  statute  an 
thorising  it  to  grant   franchises  to  public  utilities,  see  Mu- 

NICIPAUTnES,  1. 

Town  selectmen  as  proper  parties  to  file*  petition  for  removal  of 
tracks  under  statute  authorizing  person  or  corporation  injured 
by  operation  of  railroad  to  begin  proceeding,  see  Parties,  1. 

Wa^r  company  selling  water  to  a  town  for  resale  as  a  public  util- 
ity under  California  statute,  see  Public  Utilitibs,  2. 

Necessity  of  publishing  reduced  rate  within  thirty  days  of  shipment 
to  permit  reparation  under  Maine  statute  empowering  the 
Commission  to  authorize  reparation  where  utility  admits 
charge  was  excessive,  see  Reparation,  9. 

Effect  of  California  statute  forbidding  employees  from  receiving 
or  transmitting  train  orders  by  telephone  or  telegraph,  see 
Service,  11,  41. 

Power  of  Commission  to  order  railroads  to  establish  joint  inter- 
change tracks  upon  petition  signed  by  seventeen  corporations 
and  one  individual  under  statute  authorizing  it  to  consider 
petition  signed  by  at  least  15  bona  fide  resident  citifsens,  see 
Sdkvice,  12. 

Power  of  Maine  Commission  to  investigate  refusal  of  gas  com- 
pany to  extend  serviee  to  a  single  applicant,  under  Section  41, 
P.U,R.1916A. 
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Public  Utilities  act,  requiring  a  obmplaint  to  be  made  by  10 
persons,  see  Scbvice,  13. 

Right  of  municipal  water  utility  to  require  consumer  to  pay  cost 
of  service  connection  imder  Wisconsin  statute,  see  Sebyice,  21. 

Duty  of  electric  utility  to  bear  expense  of  service  connections  under 
Wisconsin  statute,  see  Service,  22. 

Equipment  of  cars  for  shipment  of  lumber  under  New  Hampshire 
statute,  see  Sebvice,  43-45. 

Distinction  between  statute  fixing  rates  which  denies  utility  proper 
compensation  and  order  compelling  service  required  by  fran- 
chise, see  Service,  46. 

Iowa  statute  requiring  railroads  to  run  passenger  trains  each  way 
when  ordered  by  Commission  and  declaring  that  a  less  number 
of  trains  is  presumed  unreasonable  as  defining  reasonable  and 
adequate  service  in  all  cases,  see  Sebvice,  52. 

Bight  to  require  physical  connection  b«tw«en  telephone  company 
giving  local  service  only  and  competing  company  to  enable  sub- 
scriber of  former  to  obtain  long  distance  service  of  latter  under 
Ohio  sta;tute,  see  Sbrvioe,  67. 

1.  Evidence  of  arguments  at  legislative  commitleo  hearings  will  be 
disregarded,  in  interpreting  an  unambiguous  statute  requiring'railroads 
to  equip  lumber  cars  with  stakes  and  wires,  to  ascertain  whether  such 
equipment  must  be  furnished  free.    Re  Boston  &  \L  R.  Co.  (N.  H.)  1040. 

2.  Subdivision  3  of  §  862  of  the  municipal  incorporation  act  of 
California,  in  empowering  towns  to  contract  for  a  water  supply,  does 
not  grant  the  power  to  contract  away  the  right  of  the  state  to  fix  the 
rates  for  water  sold  to  a  town  by  a  utility,  since  there  is  no  clear  and 
unmistakable  delegation  of  power,  and  it  would  be  inAonsistent  with  the 
duty  of  the  loeal  authorities  to  fix  water  rates  each  year,  as  prescribed 
by  f  1  of  article  14  of  the  Constitution  and  the  act  of  March  7,  1881, 
and  also  inconsistent  with  f  548  of  the  Civil  Code,  specifically  provid- 
ing that,  in  case  of  contracts  for  the  supply  of  water,  the  local  au- 
thorities shall  retain  the  right  to  regulate  rates.  Sauaalito  v.  Marin 
Water  &  P.  Co.  (Cal.)  244. 

STATUTORY  RATES. 

Maximum  passenger  rates  fixed  higher  than  statutory  rate  on  ac- 
count of  increase  of  operating  expenses,  see  Raies,  45. 

Power  of  Missouri  Commission  to  require  carriers  to  return  charge 
collected  in  excess  of  statutory  rate  as  condition  to  authorizing 
increase  in  rates,  see  Repabation,  5. 

STEAM. 

Jurisdiction  of  Colorado   Commission  to  regulate  laU  of  steam, 
where  steam  is  not  mentioned  in  statute  enumerating  utilities 
under  its  jurisdiction,  see  Oommisbions,  9. 
P.U.R.1916A. 
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STEAM  POWER  PULNT. 

Kight  to  an  allowance  for  maintenance  for  auxiliary  steam  plant  in 
estimating  operating  expenses  of  a  hydro-electric  plant,  see 
Bsrxmsf,  26. 


Duty  of  steamboats  to  establish  and  maintain  time  schedules,  see 
Sebvicb,  64. 

8TOCK. 

Effect  of  Section  38  of  Maine  Utilities  act  upon  special  statute  au- 
thorizing a  utility  to  own  stock  in  other  utilities,  see  Con- 
solidation, Merger  and  Sale,  4,  6. 

Issuance  of  stock,  see  Sbctjritt  Issues. 

STOCKHOLDERS. 

Duty  of  rural  telephone  line  to  serve  stockholder  in  village  served 
by  local  company,  see  Monopoly  and  CoMPErrrrioN,  2. 

Duty  to  give  utility  opportunity  to  furnish  adequate  service,  before 
permitting  competition  in  occupied  territory  for  a  protection 
of  stockholders  and  bondholders,  see  Monopoly  axd  Cohpeti- 

TION,  7. 

STOPS. 

iSee  Stations  and  Stops. 

STORAGE  WAREHOUSE. 

See  Warehouses. 

STRAIGHT  UNE. 

Difference  between  sinking  fund  and  straight  line  method  of  pro- 
viding for  annual  depreciation,  see  Defbociation,  2. 

STREET  OARS. 

See  Cars;  Street  Railways. 

STREET  UGHTIKG. 

Street  lighting  by  municipal  plant  to  be  paid  out  of  taxation,  see 

RirruRN,  2. 
Right  of  municipality  to  shorten  hours  of  bumixig  eleetric  street 

lights,  see  Servicb,  28. 

STREET  RAH. WATS. 

Right  of  abutting  owner  to  enjoin  construction  of  street  railway 
track  in  street  and  operation  of  freight  cars  thereon,  see  Abut- 
ting Owners. 

Liability  of  street  railway  not  operating  on  portion  of  street  crossed 
by  railroad  track  to  bear  portion  of  cost  of  viaduct  over  rail- 
road traeks,  an  expense  of  changes  in  its  own  tracks  caused 
by  construction  of  approaches,  see  Apfobtton^Tent,  44. 
F.U.R.1916A. 
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STREET  RAILWAYS— cowtifittcd. 

Right  of  street  railway,  without  exclusive  franchise,  to  enjoiB  the 
competitive  operation   of  jitneys,  see  Automobiles,  3. 

Discrimination  in  rates,  see  Discriminahok,  18,  19. 

Duty  of  street  railway  having  franchise  to  make  connections  with 
another  railway,  to  bear  cost  of  construction,  and  to  amortiw 
cost  where  they  revert  to  city  without  compensation,  see  Fban- 

CHISES,  4. 

Competition  of  motor  bus  with  street  railway,  see  Monopoly  and 
CoMPinriTiON,  17-21. 

Power  of  city  to  grant  street  railway  franchise  under  statute  au- 
thorizing it  to  grant  franchise  for  public  utilities,  see  Muvici- 

PALTTIES,  1. 

Right  of  street  railway  sustaining  dama^  from  competition  to 
enjoin  illegal  operation  of  jitneys,  see  Nuisance,  1. 

Duty  of  street  railway  to  extend  5  cent  fare  zone  to  include  terri* 
tory  annexed  to  city,  see  Rates,  49,  50. 

Service  by  street  railways,  see  Service,  23-25,  58-63. 

Duty  to  operate  additional  cars  during  rush  hours,  see  Service,  61. 

1.  A  street  railway  company  was  ordered  to  relocate  tracks  nearer 
to  the  center  of  a  highway  under  its  own  plan,  which  would  afford 
sufficient  clearance  between  the  fence  line  and  the  tracks  for  safe  oper- 
ation of  the  railway,  sufficient  space  for  a  sidewalk,  and  reasonable 
accommodation  for  vehicular  traffic,  rather  than  under  a  plan  of  the 
town,  requiring  a  greater  clearance  to  permit  the  relocation  of  poles 
occupied  by  a  power  company  so  that  wires  thereon  would  to  a  greater 
extent  clear  the  trees  at  the  side  of  the  highway;  since  it  would  be  in- 
i>quitable  to  compel  the  railway  to  incur  considerable  extra  expense  for 
the  additional  clearance  for  matters  not  related  to  its  operation,  or 
for  the  safety  of  highway  travel,  and  from  which  it  could  derive  no 
benefit.     Re  Connecticut  Co,   (Conn.)   1, 

STREETS. 

See  Highways  and  Stbebtts. 

STUDENTS. 

Burden  of  proof  of  reasonableness  ^  proposed  discontinuance  of 
sale  of  school  tickets,  see  Evidence,  3. 

Reduced  rates  to  students  attending  private  business  schools  oper- 
ated for  profit  as  unlawful  discrimination,  see  DiBCRiHiNATroN, 
11. 

SUBSCRIBERS. 

See  CoNstTMEBS  and  Patrons. 

SUMMER  COTTAGES. 

Telephone  rate  for  summer  cottages  from  $6  to  $8  per  season  au- 
thorized, see  Bates,  55. 
P.U.R.1916A. 


Digitized  by 


Google 


INDEX.  3213 

817PEBUITE1IBE1IOE. 

Expenditures  for  engineering  and  superintendence  chargeable  to  cap- 
ital account,  see  RirruBiT,  17. 

SUPERSEDED  PROPERTT. 

See  Pbopehty  not  in  use. 

SUPPLIES. 

See  Materials  and  Sitplies. 

SURGEONS. 

Right  of  railroad  under  Colorado  statute  to  furnish  free  or  reduced 
rate  transportation  to  surgeons  of  its  employees  relief  asso- 
ciation, see  Discrimination,  14. 

SWITCHING. 

Discrimination  in  switching  charge  for  live  stock  shipment,  see 
Discrimination,  22. 

Poor  switching  service  by  local  telephone  company  as  grounds 
for  permitting  rural  companies  to  establish  competing  exohan^o 
in  same  village,  see  Monopoly  and  Competition,  11. 

Power  of  Commission  to  order  railroads  to  establish  joint  inter- 
change track  upon  petition  of  seventeen  corporations  and  ono 
individual  under  statute  authorizing  it  to  consider  petition 
signed  by  at  least  15  bona  fide  resident  citizens,  see  Service,  12. 

By  telephone  company,  see  Service,  69,  70. 

Switching  tracks,  see  Tracks. 

TAXES. 

Statute  requiring  operators  of  motor  buses  charging  1.5  cents  of 

less  to  pay  tax  as  illegal  discrimination,  see  Constitutional 

Law,  13. 
Street  lighting  by  municipal  plant  to  be  paid  out  of  taxation,  s(*e 

Rfturn,  2. 
Expenditures  for  taxes  during  construction  chargeable  to  capital 

account,  see  Rfturn,  17. 
Right  of  municipal  plant  to  allowance  for  taxes  equal  to  what 

private  utility  would  pay,  see  Return,  31. 
Fixing  value  of  land  as  assessed  value  for  purposes  of  taxation,  in 

valuation  proceedings,  see  Valuation,  24, 

TEOHNIOAL  QUESTIONS. 

Necessity  of  passing  upon  technical  questions  concerning  validity 
of  franchise  in  passing  upon  certificate  of  convenience  and  ne- 
cessity, see  Certificate  of  Convenience  and  Xecessity,  2. 

TELEGRAPHS. 

Kffect  of  California  statute  forbidding  employees  from  receiving  or 
transmitting  train  orders  by  telegraph  or  telephone,  see  Serv- 
ice, 11. 
P.U.R.1016A. 
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Apportionment  of  inTestment  in  poles  used  jointly  by  the  electric 
and  telephone  department  of  a  utility,  see  Apportionment,  8. 

Apportionment  of  telephone  expense,  see  Apportionment,  22-39. 

Sale  of  rural  telephone  lines  extending  into  territory  of  vendee  not 
approved  where  vendee  will  be  unable  to  render  eflieiont  service, 
see  Consolidation,  Merger  and  Sale,  3. 

Depreciation  telephone  plant,  see  Depreciation,  1,  11. 

Discrimination  in  rates,  see  Discrimination,  6,  7,  23. 

Furnishing  long  distance  telephone  service  in  one  locality  and  re- 
fusing it  in  another  as  imlawful  discrimination,  see  Disckjm- 
INATION,26i  « 

Validity  of  contract  for  operation  of  rural  telephone  lines  from 
exchange  of  another  company,  thai  all  instruments  must  be 
approved  by  company  and  that  lines  will  be  connected  solely 
with  its  system,  see  Intebcobporate  Relations,  1. 

Policy  of  Wisconsin  Ckwunission  as  to  determining  claim  to  border 
line  territory,  see  Monopoly  and  COMPsrnTiON,  1. 

Admission  of  competition  into  occupied  territory^  see  Monopoly 
AND  CoMPErrrrioN,  2,  4,  5,  11-lS. 

Reasonableness  of  rules  providing  for  discontinuance  of  service  for 
nonpayment,  see  Payment,  2. 

Erecting  poles  of  private  telephone  association  upon  public  highway 
as  devoting  its  property  to  public  use,  see  Public  Utilities,  1. 

Rates  for,  see  Rates,  2,  61-55. 

Allowance  for  operating  expenses,  see  Ribtttbn,  15. 

Amount  of  return  for  telephone  utilities,  see  Retttrn,  42,  45. 

Service  by  telephone  company  generally,  gee  Service,  10,  65-70. 

Right  of  mutual  telephone  company  to'  require  applicant  to  pur- 
chase stock  as  condition  of  extending  service,  see  Service,  26. 

Effect  of  C'alifornia  statute  prohibiting  trainmen  from  receiving  or 
delivering  train  orders  by  telephone  by  order  of  Commission, 
see  Service,  11,  41. 

TENNESSEE. 

Jurisdiction  of  supreme  court  of  Tenness^  of  appeal  from  trial 
court  dismissing  bill  to  enjoin  operation  of  jitneys,  see  Appeal 
AND  Review,  2. 

TERMINAL  EXPENSES. 

Apportionment  of  railroad  expenses  between  Tine  and  terminal,  'sec 
Apportionment,  17-19. 

THEORIES  OF  VALUATION. 

Necessity  of  examination  of  valuation  theory,  respiting  jreprodnc- 
tion  valuer  deficiency  of  return,  going  value,  etc.,  in  fixing 
increase  in  rates,  wJicre  utility  is  receiving  inadequate  return, 
see  Valuation,  3. 
P.U.R.1916A. 
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THROUGH  RATE. 

Lower  intenirban  fare  for  paasengers  changing  cars  than  fare 
charged  for  continuous  ride  aa  discrimination,  see  Discbim- 
iNAnoif,  19. 

THROUGH  TRAIN. 

Delaying  through  trains  as  grounds  for  denying  application  for 
station  on  urban  and  interurban  electric  road,  see  Service,  37. 

Bight  to  require  local  stop  on  electric  road  established  especially 
for  through  express  service,  see  Sebvice,  39*  .  . 

TICKETS. 

Burden  of  proof  of  reasonableness  of  proposed  discontinuance  of  sale 

of  school  tickets,  see  Evidei^ce,  3. 
Power  of  Missouri  Ck)mmission  to  require  railroads  to  ssU  round 

trip  tickets  and  mileage  books  at  reduced  rates,  see  Rates,  6. 
Minimum  charge  for  railroad  passenger  tickets,  see  Katbs,  46. 
Collecting  excess  fare  on  train  from  passenger  without  ticket,  see 

Rates,  47,  48. 

TIME  80HEDUIJS8. 

Right  of  carrier  to  alter  time  schedule  for  his  own  convenience,  see 

Service,  27. 
Lengthening  schedule  of  certain  trains  and  delaying  through  trains 

as  grounds  for  denying  application  for  new  station  on  urban 

and  interurban  electric  road,  see  Sebvige,  37. 
Duty  of  steamboats  to  maintain  time  schedules,  see  Service,  64. 

TOIX  TELEPHONE  SERVICE. 

Rates  for,  see  Rates,  51. 

Apportionment  of  telephone  expenses  between  toll  and  local  service, 
see  Apportionment,  29-33. 

TOWNSHIP. 

Liability  of  township  for  part  of  cost  of  abolishing  grade  crossing 
in  city  under  Illinois  statute,  see  AFN>BTiDNic8NT,  41,  42. 

TRACKS. 

Right  of  abutting  bwners  to  enjoin  construction'  of  stfeet  railway 
track  in  street,  see  Abutting  Owners. 

Power  of  Connecticut  Commission  to  compel  power  company,  not  a 
party  to  the  proceeding,  to  pay  part  of  expense  of  relocating 
street  railway  tracks  and  poles,  see  Commibsiokb,  5« 

Power  of  Minnesota  Commissioiki '  to  permit  oonsiruction  of  tempo- 
rary switching  track  with  less  than  statutory  clearance,  see 
Commissions,  6. 

^^tablialunent  and  aboUtion.of  grade  crossings,  see  Cbossinos. 

Town  selectmen  as  proper  parties  to  file  petition  for  renu)val  of 
track  under  statute  authorizing  person  or  corporat^n  injured 
by  operation  of  railroad  to  hajj^'m  proceeding,  see  Pabties,  1. 
lMMMni6A. 
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TRACKS— continued. 

Power  of  Commiasion  to  order  milroads  to  establish  joint  inter- 
change tracks,  see  Sebvice,  1*2. 

Necessity  of  showing  that  service  on  single  track  railway  will  be 
improved  before  requiring  construction  of  longer  passing  track, 
see  Service,  63. 

Relocation  of  street  railway  tracks  on  highway  to  provide  clearance 
for  safe  operation  and  highway  travel,  see  Stkebt  Railwats,  1. 

TRAIN  OBDERS. 

Effect  of  California  statute  prohibiting  employees  from  receiving 
or  transmitting  train  orders  by  telephone  or  telegraph,  see 
Sebvick,  11,  41. 

TRANSMISSION  LIN£. 

Right  to  grand  franchise  to  furnish  electricity  to  public  from  a 
transmission  line  under  Missouri  statute,  see  Franchises,  1. 

UNIT  COSTS. 

Apportionment  to  determine  the  unit  cost  of  a  telephone  service, 
see  Apportionment,  22. 

UNITED  STATES  SUPREME  COURT. 

Binding  effect  of  decisions  of  Supreme  Court  of  United  States  upon 
Commission  in  a  rate  proceeding,  see  Commibbions,  1. 

UTILITIES. 

See  Public  Utilities. 

VAI.UATION. 

/.  In  general f  1,2. 
11,  Elenienttt  to  be  considered  in  general,  3^6, 

III,  Nonphynical    elements   tending    to   increase    value   or   cost, 

IV,  Valuation  of  particular  kinds  of  tangible  property,  14—31. 

a.  In  general,  14,  IS, 

b.  Property  not  used  or  useful  in  public  service,   1 9-^21. 

1.  Superseded  or  absolescent  property,  le,  17. 

2,  Investment  in  excess  of  present  needs,  IS-^l, 

c.  Property  not  oumed  by  utility,  22* 

d.  Lands,  23,  24. 

e.  Buildings,  2&,  2e. 

f.  Working  capital,  27*^1. 

1,  In  general,  27. 

2,  Amounts  allowed,  2S—31, 

V,  Valuation  of  particular  kinds  of  intanpiWe  property,  S2'^30. 

a.  Going  value,  32—36, 

b.  Franchises,  36,  37. 

c.  Water  rights,  3S,  39, 
P.U.R.ipiBA. 
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W«i|^t  to  be  giTML  to  oosfiieting  eBthnates  of  <ingiiif«Ti  bk  a  iwlwatkm 
proceeding,  see  ISmmmx,  11. 

1.  Tke  property  of  a  gas  company  was  considered  as  a  whole  in 
imliiing  it  for  the  purpose  of  authorizing  an  issue  of  securities  in  pay- 
ment therefor,  where  the  yalue  of  any  of  the  different  classes  of  prop- 
erty could  not  be  ascertained  from  the  book  charges.  Re  Broken  Bow 
Gas  Go.   (Neb.)  936. 

2.  In  estimating  the  value  of  an  electric  plant  for  rate-making 
purposes  by  comparison  with  other  plants^  comparison  between  costs  to 
reproduce  per  kilowatt  of  peak  load  is  of  more  value  than  comparison 
between  cost  per  kilowatt  of  plant  capacity.  Re  Newton  Gas  &  E.  Co. 
(N.  J.)   614. 

77.  Elements  to  he  considered  in  general, 

3.  The  examination  of  valuation  theories  respecting  reproduction 
▼ahiea,  deficiency  of  return,  going  value,  etc.,  is  unnecessary,  in  fiz- 
iBg  an  increase  in  rates  for  electric  light  and  power,  where  the  utility 
is  not  earning  a  fair  return  even  upon  the  investment  in  the  bare  physi- 
cal property.    Re  Lockport  Light,  Heat  &  P.  Co.  (N.  Y.)  183. 

4.  A  water  company  is  not  entitled  to  the  full  cost  or  reproduction 
▼alue  of  its  plant  for  rate-making  purposes,  where  the  system  was  de- 
signed and  built  primarily  to  produce  water  for  lands  being  sold  by  its 
builders,  and  was,  in  consequence,  extended  beyond  where  it  would  have 
been,  had  it  been  intended  only  to  serve  consumers  other  than  pur- 
chasers of  land.    Re  Sweetwater  Water  Co.   (Cal.)   237. 

5.  In  determining  the  purchase  price  to  be  paid  for  an  uncom- 
pleted electric  plant,  consideration  was  given  to  the  expenses  and  the 
value  of  the  services  of  the  owner  in  obtaining  authority  from  the  Com- 
mission to  construct  the  plant  in  obtaining  a  contract  for  street 
lighting,  in  leasing  water  power  at  a  reasonable  figure  for  a  term  of 
years,  and  in  doing  some  construction  work.     Re  Giguere   (N.  H.)   30. 

777.  Nonp^fiieal  etements  tending  to  increase  value  oi*  e€>st. 

See  also  infra,  32. 

6.  An  allowance  of  12  per  cent  of  the  value  of  the  physical  property 
of  an  electric  utility  was  held  sufficient  to  cover  all  intangibles,  in- 
eluding  going  value,  contractor's  profits,  and  operation  and  interest 
during  construction,  where  the  plant  was  built  piecemeal  over  a  long 
period  of  time,  with  capital  additions  made  in  small  amounts.  Bly  v. 
Winsiow  Electric  Light  A  P.  Co.  (Ariz.)  227. 

7.  In  ascertaining  the  value  of  a  gas  plant  for  the  purpose  of  au- 
thorizing an  issue  of  securities  in  payment  therefor,  an  allowance  of 
$4,2(K).67  was  held  sufficient  to  cover  financing,  contractors'  profit,  pat- 
entees' profit  on  special  equipment,  and  working  capital,  where  the 
money  expended  by  the  vendor  in  building  and  equipping  the  plant  plus 
P.U.R.1916A.  77 
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the  present  value  of  mains  purehaAed  from  the  original  owner  amounted 

to  $15J99.p3.    Re  Broken  Bow  Gas  Co.   (Neb.)   936. 

8.  In  valuing  an  electric  plant  for  rate-making  purposes  a  maximum 
allowance  of  $25,000  was  held  sufficient  for  organization  expenses,  cost 
of  obtaining  franchises,  of  establishing  the  business,  and  for  working 
capital,  there  being  no  evidence  as  to  the  expenditures  for  such  ele- 
ments, and  the  physical  property  being  valued  at  $75,000.  Re  Newton 
Gas  &  E.  Co.  (N.  J.)  514. 

9.  An  allowance  of  $79,125  was  held  sufficient  to  cover  the  pre- 
liminary organization  and  development  expense  of  an  electrical  utility, 
the  fair  value  of  all  property  being  fixed  at  $1,481,762  for  rate-making 
purposes.    Re  Colorado  Springs  Light,  Heat  &  P.  Co.  (Colo.)  872. 

10.  An  allowance  may  be  made  for  preliminary  organization  and 
development  expense  in  valuing  an  electric  and  gas  utility  for  rate- 
making  purposes.  Re  Colorado  Springs  Light,  Heat  &  P.  Co.  (Colo.) 
872. 

11.  An  allowance  of  $20,000  was  held  sufficient  to  cover  the  pre- 
liminary organization  and  development  expense  of  a  gaa  utility,  the 
fair  value  of  all  property  being  fixed  at  $710,917  for  rate-making  pur* 
poses.    Re  Colorado  Springs  Light,  Heat  &  P.  Co.  ( Colo. )  872. 

12.  An  allowance  of  20  per  cent  was  made  for  engineering,  super- 
vision, contractors'  profits  and  contingencies  and  incidentals  in  valuihg 
the  property  of  a  gas  and  electric  utility  for  security  issue  purposes 
where  the  records  of  the  company  failed  to  show  the  amoimt  expended 
for  such  purposes.    Re  Bronx  Gas  &  E.  Co.  (N.  Y.)  440. 

13.  An  allowance  was  made  for  preliminary  and  development  ex- 
penses to  the  amount  of  12  per  cent  of  the  value  of  the  physical  property 
plus  the  amount  allowed  for  engineering,  supervision,  contractors' 
profits,  and  contingencies  in  valuing  the  property  of  a  gas  and  electric 
utility  for  security  issue  purposes.    Re  Bronx  Gas  &  E.  Co.  (N.  Y.)  440. 

IV.  yaluation  of  particular  1eind8  of  tangible  property. 

a.  In  general, 

14.  The  cost  of  ooal,  coke,  and  oil  in  the  maimfactore  of  gas  used  in 
trying  out  plant  machinery,  testing  the  mains,  and  getting  the  plant  la 
shape  for  commercial  operation,  will  be  considered  as  part  of  the  cost 
of  constructing  a  gas  plant.    Re  Broken  Bow  Gas  Co.  (Neb.)  936. 

16.  A  valuation  of  inefficient  gas  engines  and  prodncers  of  an  elec- 
tric plant  at  their  scrap  value,  ignoring  the  investment  necessary  to 
create  some  kind  of  generating  and  producing  equipment,  eannot  be 
made  the  basis  for  rate  making.    Re  Newton  Gas  4b  E.  Co.  (N.  J.)  514. 

d.  Property  not  used  or  useful  in  public  service^ 

1,  Superseded  or  obsolescent  property, 

l^Tliivaluing  an  electric  plant  for  rate-making  purposes,  no  allow- 
ance was  made  for  nonoperative  property,  since  such  property  should 
PXT.R.1916A. 


Digitized  by 


Google 


INDEX.  1219 

VALUATION-^exm^iiMied. 

have  been  disposed  of  as  soon  as  a  market  therefor  was  found.    Re  New- 
ton Gas  &  £.  Co.  (N.  J.)  514. 

17.  In  valuing  the  plant  of  an  electric  utility  for  rate-making  pur- 
poses, displaced  machinery  that  is  merely  stored  will  not  be  considered. 
Taylor  v.  Northwest  Light  &  Water  Co.  (Idaho)  372. 

2.  Invent iiient  in  excess  of  present  needs, 

18.  An  auxiliary  steam  and  boiler  plant  which  has  not  been  used 
since  extra  current  has  been  purchased  will  not  be  included  in  the 
valuation  of  a  hydro-electric  company's  property  for  rate-making  pur- 
poses, on  the  theory  that  such  plant  is  necessary  to  insure  service  in 
the  event  of  the  destruction  of  the  transmission  lines  of  the  seller  by 
storm,  tire,  or  other  imavoidable  cause.  Taylor  v.  Northwest  Light  ^ 
Water  Co.  (Idaho)   372. 

19.  A  water -right  option  not  used  or  useful  in  public  service  cannot 
be  considered  as  an  element  of  value  of  a  hydro-electric  utility  for  rate 
making.    Re  Colorado  Springs,  Light,  Heat  &  P.  Co.  (Colo.)  872. 

20.  Land  upon  which  a  warehouse  was  erected  was  valued  for  rate- 
making  purposes  at  one  half  Its  cost,  where,  although  not  more  than 
one  third  was  covered  by  the  warehouse  and  the  necessary  space  for 
roadways  surroimding  it,  a  certain  amount  of  the  remaining  land  was 
used  for  furnishing  earth  for  fill.  Re  Farmers'  Co-op.  Union  (Cal.) 
271. 

21.  The  generating  plant  and  equipment  and  water  rights  of  a  hydro- 
electric company  will  not  be  eliminated  from  a  valuation  of  ita  prop- 
erty for  rate-making  purposes,  on  the  theory  that  electricity  can  be 
purchased  for  less  than  the  generating  cost,  where  there  is  no  more 
than  a  mere  presumption  of  lower  cost,  where  stockholders  invested  in 
good  faith  when  it  was  absolutely  necessary  to  obtain  electricity  \(j 
means  of  a  generating  plant,  and  where  there  is  less  liability  of  inter- 
ruption to  service  in  using  the  generating  plant.  Taylor  v.  Northwest 
Light  &  Water  Co.   (Idaho)   372. 

c.  Property  not  oumed  by  utility, 

22.  In  fixing  the  reproduction  value  of  an  electric  plant,  aa  allow- 
ance waa  made  for  an  amount  sufficient  to  provide  the  land  uwd,  or 
other  suitable  land,  although  the  land  was  only  leased.  Bly  y.  Win- 
slow  Electric  Light  &  P.  Co.  (Ariz.)  227. 

d*  Lands, 

See  also  supra,  20,  22. 

23.  The  value  of  land  of  a  utility  was  fixed  by  taking  the  average 
of  the  values  given  by  witnesses  for  the  opposing  parties,  where  this 
appeared  to  be  the  reasonable,  fair  value,  although  ordinarily  the  Com- 
mission would  condemn  such  a  method.  Taylor  v.  Northwest  Light  k 
Water  Co.  (Idaho)  372. 

24.  Land  owned  by  a  gas  and  electric  utility  was  appraised  at  ita 
P.U.R.1916A. 
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assessed  value  for  purposes  of  taxation  in  yaiuing  the  property  for  se- 
curity issue  purposes.    Re  Bronx  Gas  &,  E.  Go.  (N.  Y.)  440. 

e.  Buildings, 

25.  In  the  valuation  of  buildings  the  average  values  of  labor  and 
material  over  a  period  of  at  least  three  or  five  years  should  be  con- 
sidered, and  not  the  values  at  a  particular  time,~«8peciaUy  in  a  mining 
community,  where  prices  change  rapidly.  Taylor  v.  Northwest  Light 
&  Water  Ck).  (Idaho)  372. 

26.  The  value  of  buildings  was  fixed  by  averaging  the  cost  of  repro- 
duction new,  under  the  undisputed  testimony  of  contractors,  and  the 
actual  cost  as  estimated  by  the  engineer  for  the  utility,  where  there 
was  no  evidence  as  to  when  the  buildings  were  erected  or  as  to  the  cost 
of  material  and  labor  at  that  time  as  compared  with  present  costs. 
Taylor  v.  Northwest  Light  &  Water  Co.   (Idaho)   372. 

/.  WarMng  oapUal. 

1,  In  'gefi0ral. 

See  also  supra,  7,  8,  and  infra,  32. 

27.  Working  capital  of  an  electrical  utility  should  be  sufficient  to 
take  care  of  operating  expenses  until  provided  from  operating  revenues, 
and  should  include  in  addition  stores  and  supplies,  merchandise  for  sale, 
coal  in  storage,  coal  for  immediate  use,  and  a  general  cash  balance  for 
which  the  customer  is  not  directly  responsible,  if  such  items  are  not 
otherwise  included  in  the  valuation.  Re  Colorado  Springs  Light,  Heat 
A  P.  Co.   (Colo.)   872. 

2»  Amounts  ailotced. 

28.  An  allowance  of  $15,000  was  held  sufficient  working  capital  for 
a  gas  utility,  the  fair  value  of  all  property  being  fixed  at  $710,917  for 
rate-making  purposes.  Re  Colorado  Springs,  Light,  Heat  &  P.  Co. 
(Colo.)  872. 

29.  A  minimum  allowance  of  $25,000  was  held  necessary  for  working 
capital  for  an  electric  light  and  power  company,  whose  bare  physical 
property  was  valued  at  $467,435.  Re  Lockport  Light,  Heat  &  P.  Co. 
(X.  Y.)   183. 

30.  The  sum  of  $2,000  was  held  to  be  a  reasonable  allowance  for 
working  capital  for  an  electric  utility  whose  entire  property  was  valued 
at  $37,500.    Ely  v.  Winslow  Electric  Light  &  P.  Co.  (Ariz.)  227. 

3lV  An  allowance  of  $30,000  was  held  sufficient  for  working  capital 
for  an  electrical  utility,  the  fair  value  of  all  property  being  fixed  at 
$1,481,762  for  rate-making  purposes.    Re  Colorado  Springs  Light,  Heat 
&  P.  Co.   (Colo.)  872. 
P,U.R.1916A. 
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V,  VaHuUi»n  of  parHcuUn'  Idnda  of  itUmngibie  property, 

a.  CMng  value. 

See  also  supra,  6,  8. 

32.  Consideration  was  given  to  the  going  value,  water  rights,  work- 
ing capital,  and  miscellaneous  construction  and  equipment  expense,  in 
valuing  a  hydro-electric  plant  for  rate-making  purposes,  although  no 
separate  and  distinct  value  was  fixed  for  each  of  such  elements.  Tay- 
lor V.  Northwest  Light  &  Water  Go.   (Idaho)  372. 

33.  Consideration  was  given  to  the  going  value  of  an  electric  utility, 
in  v^uing  the  properly  for  rate-making  purposes,  although  the  utility 
Ivui  averaged  reasonable  annual  net  returns  upon  the  investment.  Bly 
V.  Winslow  Electric  Light  &  P.  Co.   (Ariz.)   227. 

34.  The  amount  of  early  deficits  is  not  a  measure,  but  merely  an 
indication,  of  going  value  for  rate-making  purposes,  since  if  treated  as 
a  measure  of  such  value  it  might  place  a  premium  on  properties  poorly 
conceived  and  managed,  and  might  not  properly  reward  good  manage- 
ment.   Re  Colorado  Springs  Light,  Heat  &  P.  Co.  (Colo.)  872. 

35.  An  electric  utility  has  a  substantial  going  value  that  may  be 
considered  in  a  stock  purchase  case,  where  it  appears  that  the  seller 
has  an  established  business,  well  past  the  development  stage,  that  has 
earned  $512,261.53,  gross,  and  $312,080.56,  net,  in  the  last  five  years, 
and  that  dividends,  after  setting  aside  5  per  cent  of  gross  income  to 
depreciation,  have  averaged  5.67  per  cent  on  the  capital  stock.  Re  Cen- 
tral Maine  Power  Co.  (Me.)  930. 

ft.  Franchises, 

36.  In  valuing  the  plant  of  an  electric  utility  for  rate-making  pur- 
poses, no  allowance  will  be  made  by  the  Idaho  Commission  for  the  value 
of  the  franchise,  in  the  absence  of  evidence  that  expenditures  were  made 
In  securing  it.    Taylor  v.  Northwest  Light  &  Water  Co.  (Idaho)  372. 

37.  No  consideration  was  given  to  the  value  of  the  franchise  of  an 
electric  utility  in  a  stock  purchase  case.  Re  Central  Maine  Power  Co. 
(Me.)  930. 

r.  Water  rigbte. 

Allowance  for  water  rights  not  in  use,  see  supra,  19,  21. 
See  also  supra,  32. 

38.  The  value  of  the  water  rights  of  a  water  company  for  ratc- 
Qiaking  purposes  was  held  to  be  the  cost  to  the  company  of  the  real 
estate  including  the  water,  less  the  amount  obtained  upon  the  sale  of 
portions  thereof  and  less  the  value  of  the  ditches  and  real  instate  still 
owned  by  the  company  not  used  or  useful  to  the  community  served.  Re 
Etna  Development  Co.   (Cal.)   134. 

39.  In  >^aluing  the  electric  properties  of  a  utility,  no  allowance  was 
made  for  the  water  power  of  a  hydro  plant  whose  maintenance,  operat- 
ing expenses,  iiiterefft,  and  depreciation  offset  the  saving  in  coal  for 
P.U.R.1916A. 
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the  steam  generating  plant.    Be  Qolorado  Springs  light.  Heat  &  P.  Co. 

(Ck)lo.)  872. 

TAI.UE8. 

Apportionment  of  investm^it  in  poles  used  jointly  hj  tiM  eleetria 

and  telephone  department  of  a  utility,  see  AppomioimKiiT,  8. 
Apportionment  of  value  of  property  of  a  utility  supplying  boA 

electricity  and  water,  see  Appobtionmbwt,  9. 
Apportionment  of  property  Talues  of  railroad  between  interstate 

and  intrastate  traffic,  see  AppoimoNiEENT,  21. 
Decrease  in  property  yalues  as  grounds  for  OTerruling  municipal 

permit  to  extend  railroads  across  a  street,  see  Crossings,  1. 
Consideration  of  value  of  commodity  and  liability*  of  damage  in 

transit,  in  fixing  freight  rates,  see  Bates,  12. 
Consideration  of  value  of  service  and  value  and  character  of  com* 

modity  in  fixing  railroad  freight  rates,  see  Bates.  12. 
Consideration  of  value  of  property  and  return   in  passing  upon 

reasonableness  of  existing  freight  rates,  see  Bates,  13. 

▼lABUOT. 

Apportionment  of  cost  of,  see  Appobtionment,  43,  44. 
Construction  of,  over  railroad  tracks,  see  Crossings,  3-5. 

WAREHOUSES. 

Permitting  president  to  store  property  for  private  purposes  without 
compensation,  as  discrimination,  see  Discrimination,  12. 

Bates  for  storage  of  rice,  see  Baubs,  23,  56. 

Allowance  for  salary  of  president  and  manager  of  warehouse  in 
fixing  return,  see  Rftitiin,  20. 

1.  The  storage  season  for  rice  was  directed  to  commence  not  later 
than  August  15,  although  the  season  for  other  grain  commenced  Jime 
I,  1015,  the  later  date  giving  the  farmers  an  additional  two  and  one 
half  months  in  whieh  to  sell  their  rice,  without  inflicting  any  hardship 
on  the  warehousemen.    Re  Farmers'  Co-op.  Union  (Cal.)  271. 

WASTEFUIi  OOMPETITIOir. 

See  MoNOPW-Y  and  Competition. 

WATEB. 

Apportionment  of  value  of  furniture  used  in  both  departments  of  n 
utility  supplying  electricity  and  water,  see  AppoBnoiniXNT,  9. 

Water  company  selling  water  to  town  for  resale  as  public  utility, 
see  Public  Utilities,  2. 

Rates  for  water,  see  Bates,  10,  18,  57,  68. 

Amount  of  return  for  water  utilities  see  Bjbtuwx,  44  45. 

Security  issues  by  water  utility,  see  Sbguwtt  Jmbveb,  9, 

Service  by  water  utility  generally,  see  Sbbvicb,  8»  21,  71,  72. 
P.U.R.1916A. 
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WATER— continued. 

Duty  to  furnish  pure  water  where  municipal  ocmtract  requires  use 

of  impure  source  of  supply  and  inadequate  method  of  filtration, 

see  Service,  72. 
Right  of  municipal  water  utility  to  require  consumers  to  pay  cost 

of  service  connections,  see  Service,  21. 
Right  to  allowance  for  full  value  of  water  plant  built  to  encourage 

sale  of  land,  and  extended  especially  to  serve  purchasers  of 

land,  see  Valttation,  4. 
Right  to  allowance  for  water  power  of  hydro  plant  whose  mainte- 
nance, (^crating  expenses,  and  depreciation  offset  the  saving  in 

coal  for  steam  plant,  see  Valuation,  39. 

WATER  RIGHTS. 

Annual  interest  payment  on  water  right  option  of  hydroelectric 
utility  as  operating  expense,  see  Return,  30. 

Allowance  for  water  rights  in  valuation  proceedings,  see  Valua- 
tion, 10,  21,  32,  38,  39. 

WEARIK6  YAIMB. 

As  basis  for  computing  depreciation,  see  Depreciation,  4. 

wisooNsnr. 

Jurisdiction  of  Wisconsin  Commission  to  apportion  the  cost  of  re- 
building city  bridge  used  by  a  street  railway,  see  Affobtion- 
MENT,  1,  2. 

Policy  of  Wisconsin  Commission  as  to  determining  claim  to  border 
line  territory,  see  Monopolt  and  Competition,  1. 

Right  to  extend  telephone  into  occupied  territory  under  Wisconsin 
statute,  see  Monopoly  and  Competition,  5. 

Policy  of  Wisconsin  Commission  as  to  enforcement  of  physical 
connection  contracts  between  telephone  companies,  see  Serv- 
ice, 9. 

Right  of  water  utility  to  require  consimier  to  pay  cost  of  service 
connection  under  Wisconsin  statute,  see  SisvicE,  21. 

Duty  of  electric  utility  to  bear  expense  of  service  connection  under 
Wisconsin  statute,  see  Service,  22. 

WITNESSES. 

Weight  to  be  given  testimony,  as  to  proper  formula  for  apportion- 
ment of  railroad  expenses,  by  witness  having  no  practical 
knowledge  of  the  subject,  see  Evidence,  10. 

Weight  to  be  given  to  conflicting  estimates  of  engineers  in  valua- 
tion proceeding,  see  Evidence,  11. 

Fixing  value  of  land  by  taking  average  of  values  given  by  witnesses 
for  opposing  parties,  see  Valuation,  23. 

WORKING  OAPITAI.. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  7,  8,  C7- 
32. 
P.U.R.1916A. 
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TABD  EXPENSES. 

Formula  for  apportionment  of  railroad  yard  and  station  ezpenaes, 
between  line  and  terminal,  see  APFOBrriONMSNT,  17. 

ZONES. 

Interurban  railway  fare  zones  within  city  limits  based  upon  mile- 
age and  traffic  as  discriminating  against  territory  outside  of 
5-cent  zone,  see  Discrimination,  18. 

Duty  of  interurban  railway  to  extend  6-cent  fare  zone  to  include 
territory  annexed  to  city,  see  Ratbs^  49,  50. 
P.U.R.1016A. 
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